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ADVEETISEMENT 

TO   THE    SIXTEENTH   EDITION. 


The  arrangement  of  this  Edition  is  the  same  as  that 
of  the  previous  Editions,  as  it  has  been  fomid  that, 
notwithstanding  recent  changes,  the  old  forms  of 
action  under  the  Common  Law  Procedure  Acts  afford 
the  most  convenient  headings  under  which  to  arrange 
the  various  classes  of  actions. 

The  number  of  cases  now  added  is  unusually 
large,  owing  to  the  larger  number  decided,  resulting 
from  the  increase  of  Courts.  The  decisions  are 
brought  down  in  the  Addenda  to  date.  The  Table 
of  Cases  has,  for  greater  clearness,  been  printed  in  the 
same  type  as  the  text. 

The  multiplicity  of  decisions  on  the  Bills  of  Sale 
Acts,  has  rendered  it  necessary  to  re-write  and  con- 
siderably enlarge  the  section  devoted  thereto,  and 
it  is  hoped  that  it  will  be  found  to  contain  a  fairly 
complete  summary  of  the  law  on  the  subject.  The 
paragraphs  on  the  Married  Women's  Property  Act, 
1882,  have  also  been  re- written,  and  extended  so  far 
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as  is  likely  to  be  useful  at  Nisi  Prius.  In  other 
instances,  too  numerous  to  be  mentioned  here,  the 
course  of  recent,  decisions  has  obliged  the  Editor  to 
re-write  or  modify  paragraphs  appearing  in  the  last 
Edition. 

« 

The  Bankruptcy  Act,  1890,  has  been  incorporated 
in  this  Edition ;  and,  among  other  recent  statutes,  the 
Riot  (Damages)  Act,  1886,  the  Factors  Act,  1889,  the 
Arbitration  Act,  1889,  and  the  Directors'  Liability 
Act,  1890,  will  be  found  under  appropriate  headings. 


M.  R 


Temple, 

iTtiZy,  1891. 
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ADDENDA  AND  CORRIGENDA. 


•^*  The  reader  is  requested  to  insert  the  cases  on  this  and  the  following 
pages,  and  note  the  errors  therein  mentioned  iti  their  proper  places  in  the 
work.  The  cases  have,  for  convenience  of  removal,  been  printed  on  one 
side  only. 

These  addenda  and  corrigenda  are  referred  to  hy  the  letters  '*  Add." 
followed  hy  the  page  to  which  the  particular  addendum  refers. 
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Pago  39,  line  22  from  bottom. 

'*miliday  v.  FhiUips,''  was  affirmed  in  D.  P.,  "  (1891)  A.  0.  228." 

77,  line  30. 

Add,  **  The  decision  in  Vagliano  t.  Bank  of  Englcmd  was  reversed  in 
D.  P.,  (1891)  A.  0.  107." 

92,  line  3.    Before  *» The,"  add,  "  In  an  action  of  tort." 

98,  line  29.    For  «  39  &  40,"  read  "  42  &  43." 

129,  line  7.    Add,  <<See  also  the  Marriage  Act,  1890,  di&dipost,  p.  1037." 

190,  line  18. 

Add,  **  A  balance  order  to  enforce  payment  of  a  call,  due  from  a  con- 
tribntory  of  a  company,  is  not  in  the  nature  of  a  judgment,  and  does 
not  merg^  the  right  of  action  for  the  call.  Westmoreland,  ^.  Slate  Co, 
T.  Feilden,  W.  N.  1891,  p.  117,  0.  A." 

222,  line  17  from  bottom. 

Add,  "But  where  a  memorandum  stamped  as  a  receipt  only,  amounts 
to  a  promissory  note,  it  is  not  admissible  to  prove  an  advance  of  money 
claimed  to  be  due  under  an  equitable  mortgage ;  Ashling  v.  Boon,  (1891) 
1  Ch.  668  ;  or  on  an  account  stated ;  Green  v.  J)a9ies,  4  B.  &  C.  236." 

246,  line  29. 

Add,  **Jd.  B.  12  (2),  post,  p.  259,  regfulates  the  duty  on  the  transfer 
of  a  marketable  security  transferable  by  delivery." 

267,  line  7  from  bottom.    Dele  comma  between  *'  share  "  and  **  warrant." 

269,  line  19  from  bottom. 

**  Onslow  V.  Inl.  Rev,  Corns:'  is  reported  in  0.  A.  "(1891)  1  Q.  B.  239." 

277,  line  16  from  bottom. 

**  Darlington  Wagon  Co,  v.  Harding,'^  is  reported  "  (1891)  1  Q.  B.  246." 

291,  line  10  from  bottom. 

Add,  **  See  also  Reeve  v.  Gibson,  W.  N.  1891,  pp.  40,  64,  C.  A.,  cited 
post,  p.  816 ;  and  Hasker  v.  Wood,  64  L.  J.,  Q.  B.  D.  419,  C.  A." 

293,  line  12. 

Add,  ''Finska,  ^-e,  Aktielohget  v.  Brotcn,  W.  N.  1891,  p.  116,  C.  A." 
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Pago  294,  line  20. 

Addf  *'An  appeal  lies  on  the  qneetion  whether  there  were  special 
ronnds  empowering  the  judge  to  certify ;  but  not,  if  they  exist,  as  to 
le  manner  in  which  he  has  exercised  his  discretion.    Faine  t.  Chitholm, 
(1891)  1  Q.  B.  631,  0.  A." 

„     306,  line  11. 

Addy  "  See  also  Coombs  t.  mikes,  W.  N.  1891,  p.  120,T.8., Bomer,  J." 

,,     306,  line  11  from  bottom. 

Addf  ** Bellamy  y.Debenham  was  affizined  in  the  G.  A.  on  other  grounds, 
and  is  reported  (1891)  I  Gh.  412.*' 


y» 


311,  line  8.    For  "ratification,"  read  « rectification." 


„     311,  lines  22,  23. 

*' James  v.  SmUh  "  is  reported  "  (1891)  1  Oh.  384." 

,,     312,  line  7. 

Add,  <<  In  re  Briggs  and  Spieer,  (1891)  2  Ch.  127. 
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314,  line  4. 

Add,  **  Bellamy  y.  Debenham,  (1891)  1  Gh.  412,  G.  A." 


„     320,  line  14. 

Add,  **In  re  ArHb  and  Class's  Contraot,  (1891)  1  Gh.  601,  C.  A." 

„     321,  line  22. 

Add,  **  See  further  as  to  right  to  recover  deposit  on  the  ground  of 
want  of  title,  Want  v.  StaUibrass,  L.  R.,  8  Ex.  175  ;  Saxby  y.  Thomas, 
W.  N.  1891,  p.  4,  M.  Sit.,  Eomer,  J." 

„     328,  line  9  from  bottom. 

For  **Bky.  R.,  1883,  r.  232,"  read  "Bky.  R.,  1886,  r.  320  (r.  69, 
Noy.  1890),  oiixApost,  p.  1138." 

„    350,  line  21  from  bottom. 

Add,  **The  decision  in  Vagliano  y.  Bank  of  England  was  reyersed  in 
D.  P.,  (1891)  A.  G.  107." 

„    385,  lines.   For  *' 96,*' read** 97.'* 

„    400,  lines  13,  14.    For  «  negotiabiHty,"  read  "  transferability." 

„    400,  line  16.    "iVa/uma/^aiiA;  y.  iS'i^"  is  reported  <<  (1891)  1  Q.  B.  435. 
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„    415,  line  14. 

Add,  **Qee  further,  Fhelps  y.  mil,  (1891)  1  Q.  B.  605,  G.  A." 

„    422,  lines.    For  **Qo,"  read  ** But." 

„    440,  line  24  from  bottom. 

**  South  Staffordshire  Tramways  Co.  y.  Sickness,  ^.  Assur.  Co.'*  is 
reported  **  (1891)  1  Q.  B.  402." 

„    440,  line  22  from  bottom. 

Add,  **The  decision  of  the  Q.  B.  D.  on  this  point  was  reyersed,  (1891) 
1  Q.  B.  402,  the  G.  A.  holding  that  there  was  a  separate  aoddent  in 
respect  of  each  person  injured.^' 
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Page  460,  line  10  from  bottom. 

Addf  **  The  main  principle  to  be  deduced  from  tbe  oases  is  that  the 
cesser  clause  Ls  inapplicable  to  the  particular  breach  complained  of  if, 
by  construing  it  otherwise,  the  shipowner  would  be  left  unprotected  in 
respect  of  that  particular  breach,  unless  the  cesser  clause  is  expressed 
in  terms  that  prohibit  such  a  conclusion.  Clink  y.  £adford,  (1891)  1 
Q.  B.  626,  027,  0.  A." 

„     461,  line  6  from  bottom. 

Addj  "  But  freight  agreed  to  be  paid  in  advance  '  if  required,'  is  not 
reooYerable,  unless  demanded,  before  the  loss  of  the  ship.  Smith  y. 
lV»i«fi,  (1891)  1  Q.  B.  742,  0.  A." 

„    466,  line  21.    For  **Zarte8,'' read  **  Laertes,'' 
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466y  line  22  from  bottom. 

Add,  ''An  exception  against  loss  by  '  pirates,  robbers,  or  thieves  of 
whatever  kind,  whether  on  board  or  not,  or  by  land  or  sea,'  does  not 
include  thefts  by  stevedore's  men  employed  in  the  service  of  the  ship. 
SUinman  y.  Angier  Line,  (1891)  1  Q.  B.  619,  G.  A." 

468,  line  12.    Add,  <'  See  also  Phelps  v.  EHI,  (1891)  1  Q.  B.  606,  G.  A." 

469,  line  13. 

''Serraino  v.  CampbeW'  is  reported  in  G.  A.  "  (1891)  1  Q.  B.  283." 


„    466,  line  12  from  bottom. 

Addy  '*  BoUoti  v.  Buekenham,  (1891)  1  Q.  B.  278,  G.  A. ;  BolUm  y. 
Salmon,  (1891)  2  Gh.  48." 


i» 


467,  line  8. 

For  "  1883,  s.  18  (11),"  read  "  1890,  s.  3  {15),  post,  p.  1145." 

498,  line  19  from  bottom. 

Add,  ''Unless  tiiere  was  a  contract  to  employ  the  agent,  in  which 
case  he  would  be  entitled  to  recover  damages.  Turner  v.  Goldsmith, 
(1891)  1  Q.  B.  644,  G.  A." 

499,  line  1.    Add,  "  See  further  Learoyd  v.  Brook,  post,  p.  600,  Add,"" 

499,  line  18  from  bottom. 

Add,  "  An  apprentice  may  be  bound  to  a  corporation.  Burnley,  %c» 
Society  y.  Casson,  (1891)  1  Q.  B.  76." 

600,  line  13. 

Add^  "  It  is  a  defence  to  an  action  against  the  master  for  not  teach- 
ing an  apprentice  A.  that  the  latter  refuses  to  be  taught ;  Raymond  v. 
Minton,  L.  B.,  1  Ex.  244 ;  or  that  he  is  a  habitual  thiflf.  Learoyd 
V.  Brook,  (1891)  1  Q.  B.  431.  In  such  case  no  part  of  the  premium 
paid  is  recoverable.    S.  G." 

638,  line  19  from  bottom. 

Add,  "See  also  Hammond  y,  Sehq/leld,  (1891)  1  Q.  B.  463." 

673,  line  6  from  bottom. 

Add,  "  A  promissory  note,  stamped  as  a  receipt  only,  is  inadmissible 
to  prove  the  loan  of  money.    Ashling  v.  Boon,  (1891)  1  Gh.  668." 

676,  line  4  from  bottom. 

Add,  "  WiUiamson  v.  Mine,  (1891)  1  Ch.  390." 
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Page  683y  line  4.     Add,    **  The  decision  in   Vagliano  t.  ^anA:  0/  England  was 
reversed  in  D.  P.,  (1891)  A.  C.  107." 

592,  line  18  from  bottom. 

Add,  ''So  an  assignment  of  debts  may  be  absolute,  although  a  tmst 
is  thereby  created  as  to  the  proceeds  of  sach  debts  in  favour  of  the 
assignor.     Contort  v.  BetU,  (1891)  1  Q.  B.  737,  C.  A." 

627,  line  16.  Add,  **  Medawar  v.  Grand  Hotel  Co,,  (1891)  2  Q.  B.  11,  0.  A." 

628,  line  17. 
Add,  '*  Where  the  guest  has  contributed  to  the  loss  by  his  negligence, 

sect.  1  (1)  does  not  apply.     Medawar  t.  Grand  Motel  Co.,   (1891)   2 
Q.B.  11,  C.A." 

631,  line  4.  Add,  "&ee  further  2{.  Sritish  Ry.  Co.  t.  Wood,  July  2nd, 
1891,  D.  P.,  ex  relatione  amiei.''^ 

638,  line  19  from  bottom.  Add,  ''  See  further  Jonet  t.  Iferionethehire,  ^. 
Building  Soe.,  W.  N.  1891,  p.  108,  T.  S.,  Williams,  J." 

641,  line  20.    Add,  **MilU  v.  Dunham,  (1891)  1  Ch.  676,  G.  A." 

642,  line  6. 
Add,  **  And  an  infant  is  not  bound  by  his  acceptance  of  a  bill  of 

exchange,  even  though  given  for  the  price  of  necessaries.    £x  pte. 
Margrett,  (1891)  1  Q.  B.  418,  C.  A." 

642,  line  3  from  bottom. 

Add,  **  So  education  for  the  purpose  of  learning  a  business  may  be  a 
necessary,  and  if  so,  the  infant  may  bind  himself  to  pay  a  reasonable 
premium  therefor.     Walter  v.  Everard,  W.  N.  1891,  p.  82,  0.  A." 

648,  line  20.    Add,  "  Moore  v.  Knight,  (1891)  1  Ch.  661." 

662,  line  14.    For  "  6  M.  &  W."  read  "  11  M.  &  W." 

663,  line  20. 
Add,  ''Payment  of  a  statute-barred  debt  will  not  necessarily  take 

the  interest  wereon  out  of  the  statute.     CoUyer  v.  Willoek,  4  Bing.  313." 

670,  line  26.    For  "  Sect.  18  (16),"  read  "Bky.  Act,  1890,  s.  3  (19)." 

697,  line  19.    For  "  147,"  read  "  161." 

697,  line  22. 

Add,  "But  in  the  case  of  such  a  covenant  the  lessor  must  be 
requested  for  his  consent  prior  to  the  assignment,  or  the  assignment 
will  be  a  breach.    Barrow  ▼.  Isaacs,  (1891)  1  Q.  B.  417,  C.  A." 

697,  line  24. 

Add,  "A  corporation  is  not  such  a  tenant,    ffarrison  y. Barrow-in- 
Fumess,  Corporation  of,  64  L.  T.,  N.  S.  834,  H.  S.  1891,  Bomer,  J." 

703,  line  26.    Add,  **Joyner  v.  Weeks,  (1891)  2  Q.  B.  31,  G.  A." 

729,  line  19  from  bottom.  Add,  "The  decision  in  Mowitt  v.  Nottingham, 
j^e.  Tramways  Co.  was  approved  and  followed  in  AUdred  v.  W,  Metro- 
politan  Trams  Co.,  W.  N.  1891,  p.  127,  0.  A." 
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783,  line  10.    Add,  '^Harrison  v.  Southwark  and  Fauxhall  Water  Co.,  (1891) 
2  Ch.  409." 
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Addenda  and  Corriyeuda,  clxxxiii 

Pago  747,  line  18  from  bottom.    Add,  **  The  interest  is  not  limited  to  six  years. 
The  Kong  Magnus,  (1891)  P.  223." 

748,  line  16. 

Add,  **  Where  the  County  Court  has  jurisdiction  under  31  &  32  Vict. 
c.  71,  and  32  &  33  Vict.  c.  61,  the  Admiralty  Division  seems  in  its 
discretion  to  disallow  costs  in  the  absence  of  special  circumstances. 
The  Asia,  (1891)  P.  121 ;  The  Zeta,  Id.  216.  See  31  &  32  Vict.  o.  71, 
B.  9.  But  this  principle  is  not  followed  in  the  Q.  B.  Division.  Rockett 
V.  Clippingdale,  W.  N.  1891,  p.  96,  C.  A.  As  to  jurisdiction  of  the 
County  Courts,  see  The  County  of  Durham,  (1891)  P.  1." 

762,  line  4  from  bottom.    Add,  "  Nor  the  guard  of  a  g^oods  train.    Sunt 
V.  Gt,  N.  Sj/.  Co.,  (1891)  1  Q.  B.  601." 

764,  lines  11,  16,  and  17.    For  **  (4),"  read  "  (6)." 

772,  line  9  from  bottom. 

"  Ferry  v.  Fames  "  is  reported  "  (1891)  1  Ch.  668."    Add,  "  Sect.  2, 
post,  p.  783,  does  not  affect  the  right  to  light.    S.  C." 

„     806,  line  5.     **Fishbum  v.  Eollingshead''  is  reported  "  (1891)  2  Ch.  371." 
„     817,  line  13  from  bottom.    For  **  s.  3  "  read  **  s.  4." 
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„     820,  last  line. 

Add,  **  Where  "K.,  the  proprietor  of  the  copyright,  gave  C.  a  licence 
to  make  certain  copies,  and  then  assigned  the  copyright  to  L.,  who  had 
no  notice  of  the  Hoence  to  C,  and  C.  afterwards  made  the  copies,  C. 
was  held  liable  to  L.  in  penalties  under  sect.  6.  X.  Frinting,  %c. 
Alliance  v.  Cox,  W.  N.  1891,  p.  100,  E.  S.,  Williams,  J." 

„  826,  line  8  from  bottom.  ''FUhbum  v.  KoUingshead^*  is  reported  <'  (1891) 
2  Ch.  371."  Add,  ''As  to  the  effect  of  tiie  proviso  in  sect.  6,  ante, 
p.  825,  see  Moul  v.  Groenings,  64  L.  T.,  N.  S.  669,  Q.  B.,  E.  S.  1891." 

829,  line  20  from  bottom. 
**ThompsonY.  Jfontgomety'*  was  affirmed  inD.  P.,  "  (1891)  A.  C.217." 

830,  line  16.  Add,  "  A  watermark  in  paper  may,  it  seems,  be  a  *  brand ' 
within  sect.  64  (l,c).  F^e  {Alexander)  %  Sons  v.  Goodall,  W.  N.  1891, 
p.  99,  E.  S.,  Wniiams,  J." 

830,  line  15  from  bottom. 

Add,  *'£iehards  v.  Butcher,  W.  N.  1891,  p.  91,  C.  A." 

847,  line  10  from  bottom. 

Add,  ''If,  however,  the  validity  of  the  patent  be  in  dispute,  the 
certificate  is  unnecessary,  as  the  Coun^  Court  has  no  jurisdiction,  the 
patent  being  a  franchise  within  the  County  Courts  Act,  1888,  s.  66. 
F.  V.  Halifax  County  Court,  Judge  of,  (1891)  1  Q.  B.  793  ;  affirmed  in 
C.  A.,  W.  N.  1891,  p.  HI." 

849,  last  line.  "  Angus  y.  Olifford^^  was  reversed  in  C.  A.,  and  is  reported 
"60L.  J.,  Ch.  443." 

863,  line  26.    Add,  ''Jenoure  v.  FeUnege,  (1891)  A.  C.  73." 

866,  line  16. 
Add,  "  Accord.  Speight  v.  Gosney^  60  L.  J.,  Q.  B.  D.  231,  C.  A." 

867,  lines  20,  21.  **Fonnard  v.  Ferryman**  is  reported  "(1891)  2  Ch. 
269."    Add,  ''Salomons  v.  Knight,  Id.  294,  C.  A." 

„    872,  line  16.    Add,  "  Hunt  v.  Gt.  N.  By.  Co.,  (1891)  2  Q.  B.  189,  C.  A." 
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Addenda  and  Corrigenda.  clxzziy 

Page  873,  line  9.    Add,  "  Stuart  v.  Bell,  W.  N.  1891,  p.  92,  0.  A." 
874,  last  line.     For  "  91,"  read  **  90." 

881,  line  16  from  bottom. 

Addj  *'8ee  also  Kensington,  ^.  Electric  Lighting  Co,  v.  Lane  Fox 
Electrical  Co.,  W.  N.  1891,  p.  86,  E.  S.,  Stirling,  J." 
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892,  line  6  from  bottom. 

For  "  Marlborough,"  read  **  Marlbridge." 

901,  line  20  from  bottom. 

For  "Marlborough,"  read  "Marlbridge." 

917,  line  18. 

Add,  ''A  oonyiction  under  16  &  17  Viot.  c.  30,  b.  1,  for  an  aggravated 
asBault  iB  a  bar  to  an  action." 

932,  line  28. 

Add,  **  See  further  Fareham  Local  Board  y.  Smith,  W,  N.  1891,  p.  76, 
E.  S.,  Chitty,  J." 

938,  line  7  from  bottom. 

Add,  **The  right  of  a  landlord  to  re-enter  and  take  possession  of 
premises  on  the  determination  of  a  tenancy  is  not  affected  by  a  justice's 
warrant  for  delivery  of  possession  having  been  obtained  under  1  &  2 
Vict.  c.  74,  and  the  21  days  thereby  limited  not  having  expired. 
Jone»  V.  Foleg,  (1891)  1  Q.  B.  730." 

964,  line  16.     "  Barker  v.  Furlmg  "  is  reported  **  (1891)  2  Ch.  172." 

973,  line  3.     **  Barker  v.  Furhng  "  is  reported  "  (1891)  2  Ch.  172." 

976,  line  4  from  bottom. 

Add,  ''Roger*  v.  Jjimbert "  is  reported  "  (1891)  I  Q.  B.  318,  0.  A." 

976,  Une  7.    Add,  ''Barker  v.  Furlong,  (1891)  2  Ch.  172." 

1023,  line  1.    Add,  "  Crump  v.  Temple,  cited  po9t,  p.  1073." 

1023,  Ime  2. 

Add,  *' Reasonable  compensation  in  money  does  not  include  a 
surveyor's  fee  for  the  examination  of  the  premises,  for  sect.  14  (1)  does 
not  extend  the  landlord's  rights.  Skinner h^  Co.  v.  Knight,  63  L.  T., 
N.  S.  698,  M.  Sitt.  1890,  Q.  B.  D.  As  to  the  case  of  an  underlessee  of 
part  of  the  premises  comprised  in  the  lease,  on  the  forfeiture  of  which 
the  action  is  brought,  see  Crestcell  v.  Davidson,  66  L.  T.,  N.  S.  811  ; 


■ougn 


E.  S.  1887,  Kay,  J. ;  Burt  v.  Gray,  (1891)  2  Q.  B.  98." 

1023,  line  8  from  bottom. 

Add,  *' As  to  relief  for  breach  of  covenant  ag^ainst  assignment,  see 
Barrow  v.  Isaacs,  (1891)  1  Q.  B.  417,  C.  A.  As  to  protection  to  pur- 
chaser against  prior  breach  of  covenant  to  insure,  by  production  of 
receipt  for  rent,  see  22  &  23  Vict.  c.  36,  s.  8." 

1026,  line  7. 

Add,  "  See  further,  Shepherd  y.  Berger,  (1891)  1  Q.  B.  697,  C.  A." 

1063,  line  10  from  Bottom.     For  "or,"  read  "  on." 

1068,  line  9.     For  "  Miles,''  read  "  M%lUr 


Addenda  and  Corrigenda,  clxxxv 

Page  1089,  line  16  from  bottom.    The  jadgment  in  Dowse  t.  Gorton  was  a£Srmed 
in  D.  P.  with  yariationB,  and  is  reported  *'  (1891)  A.  C.  190." 
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1118,  line  30.  Addy  <'  Porohasers  from  the  tnutees  of  a  yolnntary  settle- 
ment are  '  parties  claiming  under  the  settlement '  within  sect.  47.  In 
re  Brigge  and  Spieer,  (1891)  2  Ch.  127." 

1157,  line  11  from  bottom. 

Add,  *<  See  alao  61  &  62  Vict.  o.  62,  s.  1  (4),  (mU,  p.  1127.". 

1167,  line  5  from  bottom.  **In  re  National  Behmtwre,  ^e.  Cor  J**  is  reported 
in  C.  A.,  "  64  L.  T.,  N.  S.  612." 

1169,  line  22  from  bottom.  "Moore  v.  jY:  W.  Bank^*  is  reported  "64 
L.  T.,  N.  S.  456." 

1163,  line  16  from  bottom.  Addj  "  The  action  for  a  call  is  not  barred  by 
the  previous  issue  of  a  balance  order  therefor.  Westmoreland,  ^e.  Slate 
Co,  Y.  Feilden,  dted  anU,  Add.  p.  190." 

1169,  line  28.  Add,  "  Tomkinson  v.  BaUns  Consolidated  Co.,  W.  N.  1891, 
p.  110,  0.  A." 

1172,  line  14  from  bottom. 

Add,  "In  the  absence  of  fraud,  mala  fides,  or  personal  misconduct, 
an  action  for  dtoiages  will  not  lie  against  him  by  a  creditor  or  con- 
tributory, for  delay  in  paying  his  debt  or  proportion  of  surplus  assets. 
Knowles  y.  Seott,  (1891)  1  Ch.  717.  See  also  Coxon  y.  Gorst,  (1891) 
2  Ch.  73." 

1177,  line  6  from  bottom.  Add,  "Tomkinson  v.  Balkis  Consolidated  Co,, 
W.  N.  1891,  p.  110,  0.  A," 

1228,  line  21.    Dele  "  proof  of  ,"" 

1234,  line  16.     "  R,  ▼.  Jackson  "  is  reported  "  (1891)  1  Q.  B.  671." 

1238,  line  9. 

Add,  "  Under  sect.  1  (2)  a  married  woman  may  be  sued  in  respect  of 
anything  in  respect  of  which  a  man  can  be  sued,  subject  to  this,  that 
her  power  to  contract  is  limited,  and  that  the  remedy  is  coufined  to  her 
separate  estate.  Whittaker  y.  Kershaw,  46  Ch.  D.  320,  329,  per 
Fry,  L.  J.  Where  A.  and  B.  entered  into  a  joint  contract,  B.  being 
a  married  woman  contracting  in  respect  of  her  separate  estnte,  a 
judgment  against  A.  is  a  bar  to  an  action  against  B.  Soare  y.  Nibiett, 
(1891)  1  Q.  B.  781.    Vide  ante,  p.  638.^* 
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1238,  line  10  from  bottom.  Add,  "  But  it  applies  where  there  was  only  a 
spes  sueeessionis  to  property,  as  one  of  a  class  of  possible  next  of  Inn. 
Stoekley  y.  Farsons,  46  Ch.  D.  61." 

1258,  line  14  from  bottom.  Add,  "A  delivery  order,  however,  given  by 
ike  pledgor  to  the  pledge  on  a  warehouseman  in  whose  care  the  g^oods 
are,  ohang^es  the  possession,  and  is  not  a  bill  of  sale.  Grigg  v.  National 
Guardian  Assur,  Co.,  W.  N.  1891,  p.  122,  T.  S.,  Kekewich,  J.  An 
agreement  by  a  brewer  to  let  a  public  house,  gave  him  the  same  right 
to  distrain  for  the  price  of  liquor  sold  as  he  had  for  rent ;  it  was  held 
this  provision  was  distinct  from  the  rest  of  the  agreement  and  was  a 
license  to  take  possession  of  chattels  as  security  for  a  debt,  within  sect.  4, 
and  therefore  a  bill  of  sale  and  void.  Stevens  v.  Marston,  64  L.  T., 
N.  S.  274,  Mich.  S.  1890,  C.  A.'' 


„     1268,  Une  19.     For  **  10  (2),"  read  "  11. 

„     1272,  line  9.     For  "  grantee,"  read  "  grantor. 
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MS  IILMr,  Kt  B.  I. 

DIGEST  OF  THE  LAW  OF  EVIDENCE 

AT  NISI  PRIUS. 


PART  I. 

EVIDENCE  IN  GENERAL. 


In  forming  a  digest  of  the  law  of  evidence,  the  subject  may  be  con- 
sidered with  regu*d  to,  first,  the  nature  of  evidence ;  secondly,  the  ohfect 
of  evidence;  tmrdly,  proof  of  documentary  evidence;  fourthly,  proof  by 
witnesses ;  fifthly,  proof  by  affidavits  or  depositions  ;  and  sixthly,  the  effect 
of  evidence. 

It  will  be  well  here  to  premise  that  the  Supreme  Court  of  Judicature 
Acts,  1873,  1875,*  do  not,  nor  may  any  rules  made  thereunder,  alter  the 
rules  of  evidence,  except  in  empowering  the  court  or  a  jud^  to  order 
that  in  certain  cases  affidavits  or  depositions  may  be  used  in  lieu  of  oral 
evidence.  J.  Act,  1875,  s.  20,  posty  p.  152,  and  see  Bules  of  the  Supreme 
Court,  1883,  t  O.  xxxvii.  and  O.  xxxviii. 

NATUEE  OF  EVIDENCE. 

With  regard  to  its  nature,  evidence  may  be  considered  under  the 
following  heads : — Primary  evidence ;  secondary  evidence ;  presumptive 
evidence;  hearsay;  admissions. 

PEIMABY  EVIDENCE. 

It  is  a  general  rule,  that  the  best  evidence,  or  rather  the  highest  kind 
of  evidence,  must  be  given  of  which  the  nature  of  the  case  admits ;  and 
evidence  of  a  nature  which  supposes  better  proof  to  be  withheld  is  only 
secondary  evidence.  Thus,  where  a  will  of  lands  was  to  be  proved,  the 
primary  evidence  of  it  is  the  will  itself,  and  not  the  probate ;  for  the 
Ecclesiastical  Court  had  no  cognizance  of  realty.  B.  N.  F.  246.  So,  in 
general,  where  a  contract  has  been  reduced  into  writing  by  the  parties, 
the  writing  is  the  best  evidence  of  its  contents,  and  must  be  produced. 
Fenn  v.  OriffUhs,  6  Bing.  533.  So  where  a  person  was  engaged  as 
secretary  on  the  terms  contained  in  a  resolution  entered  in  a  certain  book 
of  the  employer,  in  action  for  his  salary  the  book  must  be  produced. 
Whit/ord  V.  Tutiny  10  Bing.  395,  cited  post,  p.  3.     In  an  action  for 

*  These  Acts  are  hereinafter  cited,  for  brevity,  as  J.  Acts,  1873,  1875. 

t  These  rules  (see  preamble  and  Appendix  O)  oame  into  foroe  on  October  24th, 
1883,  and  replace  aU  former  rales,  except  R.  G.  H.  T.  1853,  rr.  44  to  49, 
rating  to  juries,  bat  they  provide  by  O.  Ixxii.  r.  2,  that,  '*  where  no  other 
provision  is  made  by  the  Acts  or  these  rules,  the  present  procedure  and  practice 
remain  in  force.*'    They  are  hereinafter  cited  as  Rules,  1883. 

VOL.  I.— C.  B 


2  Primary  Evidence, 

infringement  of  a  musical  composition,  the  defendant  cannot  ask  a  witness 
whether  he  has  not  seen  printed  copies  of  it  at  a  certain  place  and  time, 
or  heard  it  performed,  in  order  to  disprove  the  originality ;  such  copies, 
if  any,  must  be  produced  and  proved,  or  inability  to  produce  them  shown. 
Booeey  v.  Davidson,  13  Q.  B.  257. 

But  it  is  not  universaUy  necessary,  where  the  matter  to  be  proved  has 
been  committed  to  writing,  that  the  writing  should  be  produced.  If,  for 
instance,  the  narrative  of  an  extrinsic  fact  has  been  committed  to  writing, 
the  fact  may  yet  be  proved  by  oral  evidence.  Thus,  a  receipt  for  money 
will  not  exclude  oral  evidence  of  the  payment.  Bamhert  v.  Cohen, 
4  Esp.  213.  So,  where,  in  trover,  the  witness  stated  that  he  had  orally 
requu*ed  the  defendant  to  deliver  up  the  property,  and  at  the  same  time 
served  upon  him  a  notice  in  writing  to  the  same  effect,  Lord  EUenborough 
ruled  that  it  wae  not  necessary  that  the  writing  should  be  produced. 

(Smith  V.  Young,  1  Camp.  439.     In  the  same  manner,  what  a  party  says, 
admitting  a  debt,  is  evidence,  although  the  promise  to  pay  is  reduced  into 
writing.     Singleton  v.  Barrett,  2  C.  &  J.  369.     So  where  the  fact  to  be 
proved  was  that  a  certain  person  occupied  land  so  as  to  gain  a  settlement 
oy  13  &  14  Car.  2,  it  was  held  that,  although  there  was  a  written  demise, 
the  fact  might  be  proved  by  oral  evidence.      B,  v.  Holy  Trinity^  7 
I    B.  &  C.  611 ;  1  M.  &  Ky.  444.    But  the  parties  to  the  lease,  the  amount 
'    of  rent,  and  the  terms  of  the  tenancy,  can  only  be  shown  by  the  writing. 
;     S.  C. ;  Strother  v.  Barr,  5  Bing.  136 ;  B.  v.  Merthyr  Tidvil,  1  B.  &  Ad* 
29.     In  an  action  inter  alios,  the  landlord  cannot  be  called  to  prove  the 
rent  due  without  producing  the  written  lease  if  there  be  one.    Augtutien  v. 
Challis,  1  Exch.  279.     And  the  fact  of  a  tenancy  under  a  particular 

S)rson  cannot  be  so  proved  where  there  is  a  writing.  Doe  v.  Harvey,  8 
ing.  239;  semh,  contra,  per  Aldorson,  B.,  in  Atigustien  v.  Challis,  supra. 
Although  there  exists  a  deed  of  partnership,  yet  the  fact  of  partnership 
may  be  proved  by  the  acts  of  the  parties.  Alderson  v.  Clay,  1  Stark.  405. 
The  fact  of  the  employment  of  an  agent  to  sell  may  be  proved  by  oral 
evidence,  though  the  terms  of  his  commission  are  contained  in  a  fetter. 
Semh.  Whitfield  v.  Brand,  16  M.  &  W.  282.  Where  it  is  necessary  to 
prove  a  marria^,  the  entry  in  the  parish  register  is  not  the  only  evidence; 
out  the  fact  mav  be  proved  by  the  testimony  of  persons  who  were  present 
and  witnessed  the  ceremony,  or  by  general  reputation.  Evans  v.  Morgan, 
2  C.  &  J.  453;  B,  v.  Wilson,  3  P.  &  F.  119;  Camphelly,  Campbell,  L.  R., 
1  H.  L.  8c.  201 ,  per  Lord  Cranworth.  And  where  evidence  of  reputation 
was  given,  proof  of  a  fiat  for  a  special  licence,  and  of  the  affidavit  on 
which  it  was  founded,  and  of  an  entry  in  a  parish  register  stating  a 
private  marriage  in  a  house,  purporting  to  be  signed  by  me  parties,  was 
admitted  to  confirm  the  other  evidence.  Doe  d.  El.  o/Egremonty,  Qraze- 
hrook,  4  Q.  B.  406.  On  an  indictment  for  an  unlawful  assembly,  the 
inscriptions  and  devices  on  banners  displayed  at  a  public  meeting  may  be 
proved  by  oral  evidence,  and  it  is  not  necessary  to  produce  the  banners 
themselves.  B,  v.  Hunt,  3  B.  &  A.  566.  And  the  transactions  and  pro- 
ceedings of  such  a  meeting  may  be  proved  by  oral  evidence,  as  resolutions 
entered  into ;  although  it  should  appear  that  those  resolutions  were  read 
from  a  paper.  Id.  568.  So  an  inscription  on  a  fixed  monument,  or 
writing  on  a  wall,  may  be  proved  by  oral  evidence.  Doe  d.  Coyle  v.  Cole, 
6  C.  &  P.  359 ;  Mortimer  v.  M'Callan,  6  M.  &  W.  68,  72,  per  cur.  ;  Sayer 
T.  Olossop,  2  Exch.  409 ;  Bartholomeiv  v.  Stephens,  8  C.  &  P.  728. 

The  admission  of  one  of  the  parties  to  a  suit  is  primary  evidence  as 
against  him,  and  the  reported  cases  which  favour  a  contrary  opinion  must 
be  considered  as  overruled  by  Slatterie  v.  Pooley,  QM,  &  W.  664,  where  it 
was  decided  that  oral  admissions  are  evidence  against  the  party  making 
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them,  although  they  relate  to  the  contents  of  a  written  instrument.  See 
also  Newhall  t.  Holt,  Id.,  662 ;  and  Henman  v.  Lester,  12  C.  B.,  N.  S.  776; 
31  L.  J.,  C.  P.  366.     So  a  copy  of  a  document  deKvered  by  a  party  is 

frimary  evidence  against  him  oi  that  document.  See  Stmue  y.  Quernery 
t.  B.,  5  Ex.  155, 159;  and  further  under  tit.  Admissions,  postf'p^.  63  etseq. 
The  proper  evidence  of  all  judicial  proceedings  is  the  production  of  the 
prooeedings  thomselyes  or  of  examined  (or  office:  Eules,  1883,  0.  xxxyii. 
r.  4,  vide  post,  p.  97)  copies  of  them.  ThelltLSSon  v.  Skedden,  2  N.  E. 
228.  It  has  even  been  held  that  oral  evidence  was  not  admissible  of  the 
day  on  which  a  cause  came  on  to  be  tried ;  as  the  proper  proof  is  the 
postea.  Thomaa  v.  Ansley,  6  Esp.  80 ;  R,  v.  Page,  Id,  83.  But  as  ad- 
journments during  sitting  are  not  noticed  on  the  record,  it  may  well 
happen  that  oral  evidence  is  the  best  and  only  evidence  of  tiie  actual  day 
of  trial ;  Roe  d.  Wrangham  v.  Hersey,  3  Wils.  274 ;  Whittaker  v.  Wisbey, 
12  C.  B.  52 ;  21  L.  J.,  C.  P.  116;  though  the  record  may  be  the  only 
legal  evidence  of  the  proceeding  at  Nisi  Prius  recorded  in  it.  Where,  to 
prove  that  the  plaintiff  had  been  dischar^d  under  the  Insolvent  Act,  it 
was  proposed  to  ^ve  in  evidence  his  admission  to  that  effect,  Lord  Ellen- 
borough  held  it  insufficient.  HcoU  v.  Clare,  3  Camp.  236 ;  but  see  the 
cases  cited  under  tit.  Admtssiojis,  post,  p.  63.  So  oral  evidence  is  not 
admissible  to  prove  the  taking  of  oaths  required  by  the  Toleration  Act, 
which  must  appear  by  the  records  of  the  Court  where  the  oaths  were 
taken.  R,  v.  Hiibe,  Peake,  132.  Where  the  deposition  of  a  witness  in  a 
case  of  misdemeanor  was  taken  under  7  Geo.  4,  c.  64,  s.  3,  and  the 
plaintiff  in  an  action  against  the  witness  offered  oral  evidence  of  an  ad- 
mission made  bv  him  in  such  deposition,  the  Court  held  such  evidence  to 
have  been  rightly  rejected.     Leach  v.  Simpson,  5  M.  &  W.  309. 

The  counterpart  of  a  deed  is  admissible  as  original  or  primary  evidence 
against  the  party  executing  it,  and  those  claiming  under  him,  though  no 
notice  to  produce  the  other  part  has  been  given ;  Burleigh  v.  Stibbs,  5 
T.  R.  465 ;  Roe  d.  West  v.  Davis,  7  East,  363 ;  Houghton  v.  KcRnig,  18 
C.  B.  235 ;  25  L.  J.,  C.  P.  218  ;  so  a  duplicate  original  may  be  adduced 
in  evidence  without  notice  to  produce  the  other  original;  Colling  v. 
Treweek,  6  B.  &  C.  394,  398 ;  and  in  the  case  of  printed  matter  each 
copy  of  the  same  impression  is  an  original.     R.  v.  Watson,  2  Stark.  129. 

tniough  a  written  contract  must  be  produced  in  an  action  founded  on 
it,  yet  a  mere  memorandum,  not  signed  by  the  parties  nor  intended  to' be 
final,  will  not  prevent  the  introduction  of  oral  evidence  of  a  contract. 
Doe  d.  Bingham  v.  Cartwright,  3  B.  &  A.  326;  and  see  Hawkins  v.  Warre, 
3  B.  &  C.  698.  So  where  an  oral  contract  is  made  for  the  sale  of  goods, 
and  is  put  into  writing  afterwards  by  the  vendor's  agent  for  the  purpose 
of  assisting  his  recollection,  but  is  not  signed  by  the  vendee,  the  contract 
may  be  proved  by  oral  evidence.  Dalison  v.  Stark,  4  Esp.  162.  A  vendee 
may  give  evidence  of  warranty,  although  a  note  of  the  sale  and  receipt  of 
the  money,  given  by  the  vendor  to  the  vendee  after  the  conclusion  of  an 
oral  contract,  contained  no  notice  of  any  warranty.  Allen  v.  Pink,  4  M. 
&  W.  140.  So  of  the  memorandum  of  the  terms  of  a  lease,  not  signed  by 
the  lessor,  but  only  by  the  wife  of  the  lessee.  R,  v.  St.  Martinis,  Leicester, 
2  Ad.  &  E.  210.  See  also  R.  v.  Wrangle,  Id.  514.  The  case  of  Whitford 
T.  Tutin,  10  Bing.  395,  may  seem  haridly  distinguishable  in  principle 
from  some  of  the  above.  There  it  was  held  that  a  secretary,  who  accepted 
an  engagement  under  a  society  on  the  terms  contained  in  a  resolution 
entered  in  the  society's  book,  was  held  bound  to  produce  the  book  in  an 
action  for  his  salary,  though  not  a  party  to  the  resolution.  The  distinc- 
tion seems  to  be,  that  the  niring  was  expressly  upon  the  written  terms. 
though  the  writing  was  not  in  itself  a  contract.    The  general  proposition 
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established  by  the  cases  seems  to  be  that  a  mere  unaccepted  proposal, 
executory  memorandum,  private  minute  or  unauthorised  entry  of  one  of 
the  parties,  will  not  exclude  oral  proof.  But  where  an  oral  contract 
expressly  incorporates,  or  refers  to,  a  written  paper  as  part  of  its  terms, 
that  paper  ought  to  be  produced  in  order  to  prove  those  terms.  See  Jliil 
V.  Nuttall,  17  C.  B.,  N.  S.  262 ;  33  L.  J.,  C.  P.  303. 

In  order  to  render  the  production  of  a  writing  necessary,  it  must  appear 
to  relate  to  the  matter  in  question.  Thus  where  oral  evidence  is  offered 
to  prove  a  tenancy,  it  is  not  a  valid  objection  that  there  is  some  written 
agreement  relative  to  the  holding,  unless  it  also  appears  that  the  agree- 
ment was  between  the  parties  as  landlord  and  tenant,  and  that  it  con- 
tinues in  force  at  the  very  time  to  which  the  oral  evidence  applies.  Doe  d. 
Wood  V.  Morris,  12  East,  237 ;  Steven^  v.  Fimvey,  2  B.  Moore,  349.  Oral 
evidence  of  the  terms  of  a  demise  is  admissible,  although  the  witness 
called  to  prove  them  states  that  the  lessor  read  them  from  some  paper 
held  in  his  hand  at  the  time,  but  which  was  not  shown  to,  or  signed  by 
the  lessee.     Trewhitt  v.  Lambert,  10  Ad.  &  E.  470. 

If ,  in  an  action  for  work  and  laboui*,  it  appear  that  the  claim  is  for 
extras  on  a  written  contract,  the  written  contract  must  be  produced. 
Vincent  v.  Cole,  M.  &  M.  257 ;  Buxlan  v.  Cornish,  12  M.  &  W.  426.  But 
if  an  entirely  separate  order  be  given  for  the  extras,  then  production  of 
the  written  conteict  is  not  necessarv.     Beid  v.  Batte,  M.  &  M.  413. 

If  oral  evidence  of  an  agreement  be  given  at  a  trial,  the  party  desirous 
of  excluding  it  may  at  once  interpose  and  ask  the  witness  whether  it  was 
not  in  writing ;  if  the  witness  deny  this,  he  ma^r  then  ^ve  evidence  on  a 
collateral  issue  to  show  that  the  agreement  was  in  writmg ;  Cox  v.  Couve- 
less,  2  F.  &  F.  139 ;  or  he  may  reserve  the  question  for  cross-examination, 
and  may  inquire  as  to  the  contents  of  the  writing,  so  far  as  may  be  neces- 
sary, to  show  that  oral  evidence  is  inadmissible.  Curtis  v.  Oreated,  1 
Ad.  &  E.  167.  It  is  not  enough  to  prove,  by  a  witness,  that  the  solicitor 
of  the  opposite  party  has  admitted  in  conversation  that  there  was  a 
written  agreement  on  the  subject;  for  a  solicitor  is  not  an  agent  of  his 
client  to  make  such  admissions.     Watson  v.  King,  3  C.  B.  608. 

Whether  the  existence  of  a  writing  is  sufficiently  proved  to  exclude  oral 
evidence  is  a  question  for  the  judge. 


SECONDARY  EVIDENCE. 

Secondary  evidence  is  admitted  in  cases  where  the  principle  which  ex- 
cludes it,  namely,  the  supposed  existence  of  better  evidence  behind,  which 
it  is  in  the  power  of  the  party  to  produce,  does  not  apply.  Thus,  it  is 
admissible  if  a  ground  be  laid  for  it  by  proving  that  better  evidence 
cannot  be  obtained.  Bainy  v.  Bravo,  L.  B.,  4  P.  C.  287.  In  the  case  of 
a  lost  deed,  the  loss  or  destruction  must  be  proved ;  and  if  it  appeara  tiiat 
two  or  more  parts  have  been  executed,  the  loss  of  all  the  parts  should,  it 
is  said,  be  proved,  otherwise  ** perhaps"  a  copy  will  not  be  admitted. 
B.  N.  P.  254 ;  and  see  B,  v.  Castleton,  6  T.  E.  236 ;  and  Munn  v.  GodMd, 
3  Bing.  292,  294,  per  Best,  C.  J.  So  where  an  instrument  is  in  the  pos- 
session of  the  opposite  party,  oral  evidence  of  its  contents  may  be  given, 
on  proof  of  the  service  of  a  notice  to  produce  it.  All  the  proper  sources 
from  which  the  primary  evidence  can  be  procured  must  be  exhausted 
before  secondarv  evidence  can  be  admitted.  Thus,  the  party  who  has  the 
legal  custody  of  an  instrument  must  be  applied  to.  B.  v.  Stoke  Golding, 
1  I).  &  A.  173.  So  where  a  letter,  which  had  been  in  the  possession  of 
the  defendant,  was  filed  in  the  Court  of  Chancery  pursuant  to  an  order  of 
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that  court,  it  was  ruled  that  secondary  evidence  of  it  was  not  admissible, 
it  being  in  the  power  of  either  party  to  produce  it  on  application  to  the 
court.  Williams  v.  Munnings^  Ey.  &  M.  18.  The  construction  of  a  lost 
document,  though  proved  by  oral  evidence,  is  for  the  judge,  where  the 
veracity  of  the  witness  as  to  its  contents  is  not  questioned.  Berwick  v. 
fforafall,  4  C.  B.,  N.  S.  450 ;  27  L.  J.,  0.  P.  193. 

The  wrongful  refusal  of  a  third  party  to  produce  a  document  in  his 
possession  on  subpcend  duces,  will  not  let  in  oral  evidence  of  it.  Jesus 
College  v.  Gibbs,  1  Y.  &  C.  156 ;  B,  v.  Llanfaethly,  2  E.  &  B.  940 ;  23  L. 
J.,  M.  C.  33.  But  where  a  document  is  in  the  hands  of  a  party,  as  a 
solicitor,  who  is  called  to  produce  it,  but  declines  to  do  so,  relying  upon 
his  privilege  or  upon  his  hen,  secondary  evidence  of  its  contents  may  be 
given.  Marston  v.  DowneSy  1  Ad.  &  E.  31 ;  B,  v.  Leatkam,  8  Cox,  C.  C. 
498;  30  L.  J.,  Q.  B.  205,  per  Hill,  J.;  Doe  d.  Gilbert  v.  Boss,  7  M.  &  W. 
102.  In  the  last  case,  it  was  suggested  by  the  court  that,  where  the 
solicitor  refuses  on  the  ground  of  privilege,  it  may  perhaps  be  necessary 
to  show  that  his  client  also  objects  to  the  production.  It  has,  however, 
been  ruled  that  where  the  solicitor  has  it  m  court,  but  states  that  he  is 
instructed  by  his  client  (a  third  person)  to  refuse  it,  it  is  unnecessary  to 
go  further  and  prove,  by  the  client  in  person,  that  he  objects.  Phelps  v. 
Prew,  3  E.  &  B.  430 ;  23  L.  J.,  Q.  B.  140.  See  also  Newton  v.  Chaplin, 
10  C.  B.  356;  19  L.  J.,  C.  P.  374.  The  secondary  evidence  cannot  be 
received  unless  the  solicitor  has  been  duly  served  with  a  subpoeni  duces  ; 
Hibherd  v.  Knight,  2  Exch.  11 ;  or  has  the  document  in  court,  and 
refuses  on  demand  to  produce  it.  Semb,  Dwyer  v.  Collins,  7  Exch.  639 ; 
21  L.  J.,  Ex.  225,  cited  post,  p.  9.  In  Boyle  v.  Wiseman,  10  Exch.  647 ; 
24  L.  J.,  Ex.  160,  it  was  considered  by  the  judges  that  where  a  private 
letter  was  in  the  hands  of  a  person  resident  abroad,  and  out  of  the 
jurisdiction  of  the  English  courts,  who  refused  to  pai-t  with  it  or  produce 
it  on  the  trial  of  a  cause,  the  contente  might  be  proved  by  secondary 
evidence,  if  all  reasonable  exertions  have  been  made  to  produce  the 
original.  In  such  a  case,  the  person  requiring  the  production  should 
disclose  to  the  proprietor  of  the  instrument  the  object  of  the  application. 
See  Brown  v.  Thornton,  6  Ad.  &  E.  185;  Quilter  v.  Torss,  14  C.  B.,  N. 
8.  747. 

The  contente  of  documente  of  a  public  nature,  required  by  law  to  be 
kept,  may  be  proved  by  examined  (and  in  some  cases  by  office  or  certi- 
fied) copies  without  accounting  for  the  non-production  of  the  original 
document ;  vide  Proof  of  documents  by  copies,  post,  pp.  96  est  sea, ;  and  the 
same  rule  applies  to  public  registers  and  documente  kept  abroad ;  vide 
post,  p.  98.  But  in  the  case  of  a  private  document  filed  in  a  foreign 
court,  it  is  necessary  to  prove  that  an  unsuccessful  application  has  been 
made  to  the  legal  custodian  thereof,  viz.,  to  the  court,  before  secondary 
evidence  is  admissible ;  an  application  to  an  inferior  officer  of  the  court, 
though  he  have  the  actual  custody  of  it,  is  not  enough.  Crispin  v.  Doglioni, 
32  L.  J.,  P.  M.  &  A.  109. 

In  some  cases  secondary  evidence  of  oral  testimony  is  admitted;  as 
where  the  testimony  of  a  witness  on  a  former  trial  is  admitted  on  another 
trial  without  producing  him  in  person.  The  circumstences  under  which 
this  may  be  done  will  be  found  post,  p.  115.  So,  where  the  evidence  of 
a  witness  is  token  out  of  court  by  affidavit  or  deposition,  by  proper 
authority  ;  vide  Proof  by  affidavits  or  depositions,  post,  p.  184. 

Proof  of  loss  of  document.^  Where  secondarv  evidence  is  offered  in 
consequence  of  the  loss  of  the  primary  evidence,  it  must  be  shown  to  the 
satisfaction  of  the  judge  that  diligent  search  has  been  made  in  those 
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quarters  in  which  the  primary  evidence  was  likely  to  be  procured, 
where  the  publisher  of  a  paper,  in  which  a  libel  had  appeared,  stated 
that  he  believed  the  original  was  either  destroyed  or  lost,  having  been 
thrown  aside  as  useless,  this  was  held  sufficient  to  let  in  secondary 
evidence.  R,  v.  Johnson ^  7  East,  66.  So  where  a  licence  to  trade  had 
been  returned  to  the  secretary  of  the  governor  who  had  granted  it,  and 
the  secretary  swore  that  it  was  his  custom  to  destroy  or  put  aside  such 
licences  as  waste  paper,  and  that  he  had  disposed  of  the  licence  in  question 
in  the  same  manner  as  other  licences ;  that  he  had  searched  for  it,  but  had 
not  found  it,  the  court  held  the  loss  sufficiently  proved.  Kensington  t. 
IngliSy  8  East,  278.  So  where  it  became  necessaiy  to  account  for  the  non- 
production  of  a  policy,  and  it  was  proved  that  it  had  been  effected  about 
seven  years  before,  and,  having  become  useless  on  account  of  a  second 
policy  being  effected,  had  probably  been  returned  to  the  plaintiff;  and  the 
clerk  of  the  plaintiff's  attorney  searched  for  it  in  the  plamtiff's  house,  not 
only  in  every  place  pointed  out  by  the  plaintiff,  but  m  every  place  likely 
to  contain  a  paper  of  this  description,  the  search  was  held  to  be  sufficient. 
Brewster  v.  Sewell^  3  B.  &  A.  296.  As  a  general  rule,  to  admit  secondary 
evidence  of  a  deed  of  apprenticeship,  proof  should  be  given  that  a  search 
has  been  made  for  the  original  instrument  among  the  papers  both  of  the 
master  and  apprentice.  R,  v.  Hinchley,  3  B.  &  S.  885 ;  32  L.  J.,  M.  C.  158. 
But  in  that  case  it  was  held  that  long  after  the  expiration  of  the  term  of 
apprenticeship,  the  deed  was  probably  in  the  custodv  of  the  apprentice, 
as  ne  was  then  most  interested  in  it,  and  that  a  search  among  his  papers 
was  sufficient.  So  in  another  settlement  case,  where  it  was  proved  that  one 
part  only  of  an  indentui'e  had  been  executed,  that  the  pauper  apprentice 
and  master  were  both  dead  at  the  time  of  trial,  and  that  an  inquiry 
for  it  had  been  made  of  the  pauper  shortly  before  his  death,  who  said  that 
the  indenture  had  been  given  up  to  him  after  the  expiration  of  the  appren- 
ticeship, and  that  he  had  burnt  it ;  and  that  an  inquiry  had  also  been 
made  of  the  daughter  and  sole  executrix  of  the  master,  wno  said  she  knew 
nothing  about  it,  it  was  held  that  a  sufficient  inquiry  ^ad  been  made  to 
render  parol  evidence  of  the  contents  admissible.  R»  v.  Morton^  4  M. 
&  S.  48.  See  R,  v.  JPiddlehintan,  3  B.  &  Ad.  460.  But  where  the  only 
evidence  of  loss  consisted  of  the  declarations  of  the  deceased  pauper, 
who  stated  that  the  indenture  had  been  given  back  to  him  and  worn 
out,  parol  evidence  was  held  inadmissible.  R,  v.  Ratvden,  2  Ad.  &  £. 
156. 

When  the  party,  in  whose  possession  the  instrument  was,  is  alive,  it  has 
in  some  cases  been  held  that  ne  ought  to  be  called,  and  his  declarations 
are  not  admissible.  R,  v.  Denio,  7  B.  &  C.  620 ;  R,  v.  Castleton,  6  T.  B. 
236.  But,  generally,  the  declarations  of  the  persons  applied  to  are  received 
in  evidence,  to  show  that  duo  inquiry  and  search  has  been  made,  and  the 
judge  determines  whether  the  search  is  sufficient.  R.  v.  Kenilworth,  7  Q. 
B.  642;  R.  V.  Braintree,  1  E.  &  E.  51 ;  28  L.  J.,  M.  C.  1.  And  the 
inclination  of  the  court  in  R,  v.  Saffron  Ilill^  1  E.  &  B.  93;  22  L.  J.,  M. 
0.  22,  seems  to  have  been  that  it  is  not  in  every  case  necessary  to  call  the 
person  applied  to  as  a  witness ;  it  is  a  question  for  the  judge,  subject  to 
review  by  the  court. 

Where  the  loss  or  destruction  of  the  paper  is  probable,  very  slight  evi- 
dence of  its  loss  or  destruction  will  be  requii'ed,  and  a  useless  paper  will 
be  presumed  to  be  destroyed.  R.  v.  E.  Farleigh^  6  D.  &  By.  153 ;  and 
oer  Abbott,  C.  J.,  Brewster  v.  Sewell,  3  B.  &  A.  296,  and  cases  cited  supra. 
Thus,  where  depositions  had  been  delivered  to  the  clerk  of  the  peace  or 
his  deputy,  it  appearing  to  be  the  practice  to  throw  them  away  as  useless, 
slight  evidence  of  a  search  for  them  was  held  sufficient,  and  the  deputy 
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need  not  be  called,  it  being  his  duty  to  deliver  them  to  hie  principal. 
Freemun  v.  Arkell,  2  £.  &  G.  496.  A  constable,  who  levied  under  a  war- 
rant issued  by  the  defendant,  and  was  entitled  to  the  custody  of  it,  said 
that  he  had  deposited  it  in  his  office,  but  was  unable,  upon  sesurch,  to  find 
it :  held,  that  secondary  evidence  of  it  was  admissible  agamst  the  defendaut, 
though  no  notice  to  produce  was  served  on  him.    Fernley  v.  Worthtnffton^ 

1  M.  &  Gr.  491.  The  de^ee  of  diligence  to  be  used  in  searching  for  a 
deed  must  depend  on  the  importance  of  the  deed,  and  the  particular  cir- 
cumstances of  the  case.  Fer  Cur.  in  Gully  v.  Bp.  of  Exeter,  4  Bing.  298. 
If  not  found  in  its  proper  place  of  deposit,  further  search  may  generally 
be  dispensed  with ;  as  where  it  was  the  duty  of  the  party  in  possession  of 
a  document  to  deposit  it  in  a  particular  place,  and  it  is  not  found  in  that 
place,  the  presumntion  is  that  it  is  lost  or  destroyed.  Thus  a  fruitless 
i^earch  in  the  pansn  chest  for  indentures,  given  up  to  the  parish  officers 
long  ago,  is  sufficient  to  let  in  parol  evidence  of  them.  jB.  v.  Stourbridge, 
8  B.  &  C.  96 ;  2  M.  &  By.  43.     See  also  B,  v.  Hiiichley,  ante,  p.  6. 

A  cheque  drawn  on  account  of  a  parish  was  delivered  to  the  defendant, 
who  was  then  paying  clerk  of  the  parish ;  it  was  shown  that  the  bankers 
of  the  parish,  on  the  same  day,  paid  the  cheque,  and  that  their  custom 
was  to  return  the  paid  cheques  to  the  paying  derk,  who  deix>sited  them 
in  an  apartment  in  the  workhouse ;  the  defendant  was  no  longer  in  office 
as  paying  clerk,  and  his  successor  was  not  called ;  a  witness  stated  that 
he  had  made  application  to  him  for  an  inspection  of  the  cheques,  and  that 
he  had  handed  him  several  bundles,  which  tiie  witness  looked  through 
without  finding  the  cheque  in  question;  it  was  held  that  secondi^ 
evidence  of  the  contents  of  the  cheque  was  admissible.     M*  Oahey  v.  A  Iston, 

2  M.  &  W.  206.  In  Fardoe  v.  Frice,  13  M.  &  W.  267,  a  search  for  a 
security  given  to  one  K.  in  an  attorney's  office,  where  the  papers  of  K. 
and  of  his  executrix  were  deposited,  was  held  to  be  sufficient  to  let  in 
secondary  evidence. 

If  there  are  several  places  of  probable  deposit,  all  should  be  searched. 
Where  a  convevance  of  freehold  and  leasehold  in  trust  was  alleged  to  be 
lost,  and  one  of  the  trustees  and  the  heir  of  another,  deceased,  negatived 
possession  of  it,  it  was  held  insufficient  unless  the  executor  of  the  deceased 
trustee  was  also  questioned,  who  had  taken  possession  of  his  papers. 
Doe  d.  Bichards  v.  Leiois,  11  C.  B.  1035 ;  20  L.  J.,  C.  P.  177.  And  where 
there  were  duplicate  instruments  executed,  a  search  for  both  seems  neces- 
sary ;  ante,  p.  4. 

Secondary  evidence  of  a  bill  or  note  in  a  negotiable  state  cannot  be  ad- 
mitted, when  the  loss  is  specially  pleaded,  unless  the  destruction,  and 
not  the  mere  loss,  of  it  be  proved.  See  Action  on  Bills  of  Exchange ; 
Frodudion  of  the  Bill,  post,  p.  346. 

Though  proof  of  the  destruction  of  the  original  lets  in  secondary  proof, 
yet  if  the  destruction  is  alleged  to  have  been  by,  or  while  in  the  possession 
of,  the  opposite  party,  a  notice  to  produce  is  required.  Doe  d.  Fhillips  v. 
Morris^  3  Ad.  &  E.  46,  di&iSLpost,  p.  8. 

The  objection  that  secondary  evidence  of  a  document  is  offered  without 
proof  of  due  search  for  the  original  must  be  distinctly  made  at  the  trial ; 
otherwise  the  court  will  not  entertain  it  on  a  motion  for  a  new  trial. 
Williams  v.  WilcoXy  8  Ad.  &  E.  314. 

Notice  to  produce  when  necessary.'}  In  general,  when  any  written 
instrument  is  in  the  possession  or  power  of  the  opposite  party,  secondary 
evidence  of  its  contents  is  inadmissible  without  previous  proof  of  a  notice 
to  produce  the  original.  B.  v.  Elworthy,  L.  E.,  1  0.  0.  105.  But  where, 
from    the  nature  of   the  proceedings,  the  party  in  possession  of  the 
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instroment  necessarily  has  notice  that  he  is  to  be  charged  with  the  pos- 
session of  it,  as  in  the  case  of  trover  for  a  bond,  a  notice  to  prodaoe  is 
unnecessary.    How  y.  Hall,  14  East,  274;  Scott  y.  Jones,  4  Taunt.  865. 
And  the  plaintiff  may  proye  the  nature  and  description  of  the  document, 
for  which  troyer  is  brought,  by  secondary  eyidence,  though  the  defendant 
offers  to  produce  it ;  for  that  is  part  of  the  defendant's  eyidence.     White^ 
head  y.  Scott,  1  M.  &  Kob.  2.     So  a  notice  is  not  required  where  the  party 
has  procured  the  possession  of  the  instrument  by  fraud,  after  the  action 
commenced,  from  a  witness  called  for  the  purpose  of  producing  it  imder  a 
subpcend  duces  tecum,    Leeds  y.  Cook,  4  £sp.  256.     A  counterpart  executed 
by  the  defendant  may  be  read  by  the  plaintiff  without  a  notice  to  pro- 
duce the  original.    Burleigh  y.  Stibbs,  5  T.  B.  465.    See  also  other  cases 
cdted  ante,  p.  3.    In  troyer  against  a  sheriff  for  executing  a  fi,  fa.,  plain- 
tiff may  giye  eyidence  of  me  warrant  and  its  loss,  without  notice  to 
produce  it.    Minshall  y.  Lloyd,  2  M.  &  W.  450.   In  an  action  for  seamen's 
wages,  secondary  eyidence  of  the  ship's  articles  is  admissible  under  17  & 
18  Yict.  c.  104,  s.  164,  without  any  notice  to  produce  them.    See  Bowman 
y.  Manzelman,  2  Camp.  315,  decided  under  an  earlier  statute.     But  where 
defendant  pleaded  to  an  action  by  drawer  of  a  bill,  that  he  accepted  in 
part  payment  of  a  debt  due  from  defendant  to  plaintiff,  in  order  to  induce 
rn'm  to  proye  bis  debt  under  a  fiat  then  pending  against  the  defendant,  to 
which  plaintiff  replied  by  denying  acceptance  in  part  payment  of  such  debt : 
held  that  plaintiff  was  not  bound  to  produce  the  bill  without  notice  te 
pix)duce ;  Ooodered  y.  Armour,  3  Q.  B.  956 ;  and  the  same  point  was  ruled 
where  the  defendant  pleaded  that  his  acceptance  was  obtained  by  fraud, 
and  issue  was  joined  thereon.    Lawrence  y.  Clark,  14  M.  &  W.  250.    In 
ejectment  the  defendant  relied  upon  a  wiU;  on  the  cross-examination  of 
one  of  his  witnesses  he  stated  that,  about  a  fortnight  after  the  execution 
of  the  will,  a  second  will  was  prepared,  which  had  come  to  the  possession 
of  the  defendant :  the  plaintiff's  counsel  was  not  allowed  to  ask  whether 
the  latter  paper  was  duly  signed  by  three  witnesses,  and  whether  the 
testator  haa  declared  it  to  be  his  last  will,  no  notice  to  produce  it  haying- 
l>oen  giyen.     7>oc  d.  Phillips  y.  Morris,  3  Ad.  &  E.  46. 

Notice  to  produce  a  notice  to  produce  is,  for  obyious  reasons,  not  neces- 
sary ;  and,  generally,  a  notice  to  produce  any  notice  on  which  the  action 
is  foxmded  is  also  unnecessary.  It  is  usual  in  business  to  make  two  copies 
of  them,  and  to  serye  one  and  retain  the  other;  indorsing  on  the  one  re- 
tained the  time  and  mode  of  seryice.  There  can  be  no  doubt  that  in  this 
case  the  notice  served  is,  strictly  speaking,  the  only  primary  eyidence. 
But  a  custom,  and  not  an  unreasonable  one,  of  admitting  the  copy,  which 
is  almost  a  duplicate  original,  has  obtained.  There  is  some  little  doubt 
as  to  what  are  the  notices  to  which  the  rule  extends.  It  clearly  extends 
to  a  notice  to  produce  documents ;  it  has  also  been  held  to  extend  to  a 
notice  to  quit ;  Doe  d.  Fleming  v.  Somerton,  7  Q.  B.  58 ;  to  a  notice  of  dis- 
honour ;  Swain  y.  Lewis,  2  C.  M.  &  B.  261 ;  Kine  v.  Beaumont,  3  B.  &  B. 
288  ;  and  to  a  notice  of  demand  of  a  copy  of  the  warrant  pursuant  to  the 
24  Geo.  2,  c.  44,  s.  6 ;  Jory  v.  Orchard,  2  B.  &  P.  39.  But  the  rule  does 
not  extend  to  notice  of  dishonour  of  bills  other  than  the  bill  sued  on. 
Lanauze  v.  Palmer,  M.  &  M.  31. 

In  order  to  prove  the  delivery  of  a  soKcitor's  signed  bill  of  costs,  it  is 
not  necessary  to  give  notice  to  produce  the  bill  delivered,  which  is  itself  a 
notice.  Colling  y.  Treweek,  6  B.  &  C.  394.  See  also  the  6  &  7  Vict.  c.  73, 
s.  37. 

By  Bules,  1883,  0.  xxxii.,  r.  8,  *' an  affidavit  of  the  solicitor  or  his  clerk 
of  the  service  of  any  notice  to  produce  and  of  the  time  when  it  was  served, 
with  a  copy  of  the  notice  to  pioduce,  shall  in  all  cases  bo  sufficient  evi- 
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dence  of  the  service  of  the  notice,  and  of  the  time  when  it  was  served.'' 
It  would  seem  that  **  sufficient  evidence"  means  in  this  rule  prima  facie 
evidence  only ;  see  Barraclough  v.  Oreetihoughy  L.  B.,  2  Q.  B.  612,  Ex.  Ch., 
po9i^  p.  149.  This  rule  dispenses  with  the  notice  to  admit  which  was 
required  under  the  C.  L.  P.  Act,  1862,  s.  119,  now  repealed  by  the  Statute 
Law  Bevision  and  Civil  Procedure  Act,  1883,  46  &  47  Vict.  c.  49. 

It  has  been  held  that  a  party  is  not  to  be  allowed,  either  in  an  examina- 
tion in  chief  or  in  cross-examination,  to  inquire  into  the  contents  of  a  deed, 
merely  because  the  opposite  party  has  the  original  deed  in  his  possession 
in  court  at  the  time  of  the  trial,  not  having  received  a  notice  to  produce. 
Roe  d.  Hdldane  v.  Harvey ,  4  Burr.  2484  ;  Bate  v.  Kineey,  1  G.  M.  &  B.  38. 
But  this  doctrine  has  been  denied,  and  the  cases  on  which  it  is  founded, 
distinguished  in  Ihvyer  v.  Collins,  7  Exch.  639 ;  21  L.  J.,  Ex.  225,  where  it 
was  held  that  if  a  party  have  the  document  in  court  at  the  trial,  a  requi- 
sition to  produce  it,  given  at  the  trial,  will  be  sufficient  to  let  in  secondary 
evidence  to  it,  if  production  be  refused ;  and  the  solicitor  of  one  party  may 
be  asked  in  court  whether  he  has  the  document  in  court,  and  is  bound  to 
answer  the  question,  though  he  may  be  justified  in  refusing  to  produce  it 
on  tibe  ground  of  confidence.  For  tne  object  of  a  notice  is  only  to  give  the 
party  an  opportunity  to  produce  it,  if  he  please. 

Although  the  contents  of  a  document  maybe  proved  by  an  admission  of 
the  opposite  party  out  of  court,  yet  it  seems  that  the  party  cannot  himself 
be  cross-examined  (when  produced  as  a  witness)  respecting  its  contents, 
unless  he  has  had  notice  to  produce  it.  Darby  v.  Ousel ey,  25  L.  J. ,  Ex.  227. 
In  this  last  case  it  did  not  appear  that  the  party  interrogated  had  the  docu- 
ment in  his  power  or  possession,  and  the  language  of  the  court  almost  goes 
to  the  extent  of  shovmig  that  a  party  cannot  be  called  on  to  say  whether 
he  admits  the  contents  of  any  document,  though  his  admission  out  of  court 
would  have  been  evidence  accoitling  to  Slatterie  v.  Pooley,  ante,  p.  2.  The 
court  considered  that  there  was  a  difference  between  proving  an  admission 
and  calling  upon  the  party  in  court  to  make  one.  See  also  Whyman  v. 
GaHh,  8  Exch.  803  ;  22  L.  J.,  Ex.  316,  cited  |>o««,  p.  131. 

An  admission  in  the  usual  form,  under  a  notice  to  admit,  as  now  re- 
quired, of  the  accuracy  of  a  copy,  will  not  dispense  with  a  notice  to 
produce  the  original,  if  in  the  opposite  party's  possession,  or  with  other 
pre-requisites  ror  the  reception  of  secondary  evidence.  See  Sharpe  v. 
Lamb,  11  Ad.  &  E.  805;  Admission  under  notice  to  admit y  post,  pp.  73 
et  seq. 

Notice  to  produce  ;  proof  of  possession  of  originaLl  In  order  to  render  a 
notice  to  produce  available,  it  must  be  proved  that  the  original  instrument 
is  in  the  hands  of  the  opposite  party,  or  of  some  person  in  privity  with 
him.  The  nature  of  this  evidence  must  vary  according  to  the  nature  of 
the  instrument.  "Where  it  belong  exclusively  to  the  party,  slij^ht  evidence 
is  sufficient  to  raise  a  presumption  that  it  is  in  his  possession.  Thus, 
where  a  solicitor  proved  that  he  had  been  employed  bv  the  defendant  to 
solicit  his  certificate,  and  that  looking  at  his  entry  of  charges  he  had  no 
doubt  the  certificate  was  allowed,  this  was  held  to  be  presumptive  proof 
of  the  certificate  having  come  to  the  defendant's  hands.  Henry  v.  Leigh, 
3  Camp.  502.  Where  me  instrument  has  been  delivered  to  a  third  person, 
between  whom  and  the  party  to  the  suit  there  exists  a  privity,  notice  to 
the  latter  is  sufficient ;  as  in  an  action  against  the  owner  of  a  vessel  for 
goods  supplied  to  the  use  of  the  vessel,  a  notice  to  the  defendant  to  pro- 
duce the  order  for  the  goods,  which  had  been  deKvered  to  the  master  by 
the  defendant,  is  sufficient.  Baldney  v.  Ritchie,  1  Stark.  338.  So  in  an 
action  against  the  sheriff,  a  notice  to  his  solicitor  to  produce  a  warrant, 
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which  has  been  returned  to  the  under-sheriff  while  the  defendant  was  in 
office,  is  sufficient,  "whether  the  defendant  be  in  or  out  of  office  at  the  time 
of  notice.  Taplin  v.  AUy,  3  Bing.  164 ;  Suter  v.  BurreU,  2  H.  &  N.  867  ; 
27  L.  J.,  Ex.  193.  So  also  notice  to  a  defendant  to  produce  a  cheque 
drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  entitle  the  plaintiff 
to  give  secondary  evidence  of  its  contents,  although  the  cheque  remains 
in  ih.Q  banker's  hands.  Partridge  y.  CoateSy  By.  &  M.  156.  So  notice  to 
a  party  to  the  action  to  pi-oduce  a  document  in  the  possession  of  his  soli- 
citor m  another  action  is  sufficient.  Irwin  v.  Lever,  2  F.  &  F.  296.  If 
the  instrument  were  in  possession  of  the  party  at  the  time  of  the  service 
of  notice  he  cannot  afterwards  yolxmtarily  part  with  it  so  as  to  get  rid  of 
the  effect  of  the  notice.  Dallas,  C.  J.,  in  Knight  y.  Martin,  Gow,  104  ; 
and  Best,  C.  J.,  in  Sinclair  y.  Stevenson,  1  C.  &  P.  685.  But  where 
the  plaintiff  was  nonsuited  in  a  cause  in  which  he  had  ^ven  de- 
fendant notice  to  produce  a  lease,  and  afterwards  defendant  assigned  the 
lease,  and  on  a  second  trial  plaintiff  again  gave  defendant's  attorney 
notice  to  produce  it,  and  was  then  told  by  him  of  the  assignment,  it  was 
held  that  secondary  evidence  was  inadmissible  and  a  tnihpcena  necessary. 
Knight  v.  Martin,  Gow,  103.  Where  a  paper  had  been  delivered  to  a 
thii*d  person  under  whom  the  defendant  justified  in  an  action  of  trespass, 
and  by  whose  directions  he  acted,  a  notice  to  produce,  served  upon  the 
defendant,  was  held  not  sufficient  to  authorise  the  admission  of  secondary 
evidence.  Evans  v.  Stveet,  Ry.  &  M.  83.  It  is  said,  however,  in  B.  N.  P. 
254,  that  '*if  it  were  proved  that  the  deed  came  into  the  hands  of  the 
defendant's  brother,  under  whom  the  defendant  claims,  a  copy  ought  to 
be  read,  even  though  the  defendant  have  sworn  in  an  answer  m  Chancery 
that  he  has  not  got  the  original."  For  this  the  learned  author  refers  to 
Thurston  v.  Delakay,  Hereford  Ass.  1744 ;  Pritchard  v.  Symonds,  Here- 
ford, 1744;  Bartlett  v.  Gawhr,  14  Q«o.  2,  K.  B.  But  the  statement  is 
rather  loose.  When  a  document  is  in  the  hands  of  a  person  who  holds  it 
as  stakeholder  between  the  defendant  and  a  third  pai'ty,  the  notice  to 
produce  is  not  sufficient  to  let  in  secondary  evidence;  Parry  v.  May,  1 
M.  &  Bob.  279 ;  for  though  it  need  not  be  shown  that  the  document  is  in 
the  actual  possession  of  the  party,  it  must  be  in  the  hands  of  some  one 
who  is  bound  to  give  up  possession  to  him.  S.  C.  See  also  Wright  v. 
Bunyard,  2  F.  &  S\  193. 

The  question  whether  there  is  sufficient  proof  of  possession  in  tiie 
opposite  party,  is  in  general  solely  for  the  judge ;  and,  where  the  notice 
to  produce  is  given  oy  the  plaintiff,  the  defendant  ma^r  interpose  with 
evidence  to  disprove  possession;  and  such  evidence  (being,  in  fact,  for 
the  information  of  the  judge)  gives  the  plaintiff  no  reply  to  the  jury. 
Harvey  v.  Mitchell,  2  M.  &  Bob.  366.  Notice  to  produce  a  book  con- 
taining the  terms  of  an  agreement  was  served  on  defendant ;  at  the  trial 
defendant  produced  such  a  book,  but  plaintiff  denied  that  it  was  the  right 
one,  thougn  defendant  denied  possession  of  any  other;  the  question  of 
the  existence  of  another  was  held  to  be  for  the  judge,  but  he  might,  by 
consent,  take  the  opinion  of  the  jury  on  it  as  an  interlocutory  issue.  Froude 
v.  Hohhs,  1  F.  &  P.  612.  **  Where  the  objection  to  the  reading  of  a  copy 
concedes  that  there  was  primary  evidence  of  some  sort  in  existence,  but 
defective  in  some  collateral  matter,  as,  for  instance,  where  the  objection 
is  a  pure  stamp  objection,  the  judge  must,  before  he  admits  the  copy, 
hear  and  determine  whether  the  objection  is  well  founded.  But  where 
the  objection  goes  to  show  that  the  very  substratum  and  foundation  of 
the  cause  of  action  is  wanting,  the  judge  must  not  decide  upon  the 
matter,  but  receive  the  copy,  and  leave  the  main  question  to  the  jury." 
Stowe  V.  Querner^  L.  B.,  5  Ex,  155, 168, 159,  ;p€r  Bramwell,  B.    This  was 
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an  action  on  a  policy  of  insurance,  in  which  the  existence  of  the  policy 
was  in  issue ;  the  defendant  did  not  produce  the  policy  at  the  trial  pur- 
suant to  notice,  and  thereupon  the  nlaintiff  put  in  a  copy  received  from 
defendant's  broker;  the  defendant  objected,  and  offered  evidence  to  show 
that  there  never  was  an  original  policy,  but  the  judge  admitted  the  copy. 
The  evidence  was  subsequently  given,  and  the  judge  left  it  to  the  jury  to 
say  whether  the  defendiGuit  had  executed  a  stamped  poKcy.  The  jury 
found  in  the  affirmative.  It  was  held  that  the  question  was  rightly  left 
to  them,  inasmuch  as  if  the  jud^e  had  himself  decided  it  he  would  have 
decided  the  main  issue  between  me  parties. 

Notice  to  produce ;  form  o/.]    The  rule  formerly  was  that  a  notice  to 
produce  might  be  oral,  and  if  both  a  written  and  oral  notice  have  been 

S'ven,  proof  of  either  was  sufficient.  Smith  v.  Young y  1  Camp.  440. 
ules,  1883,  O.  xxxii.  r.  8,  specifies  Hie  form  of  a  notice  to  produce,  and 
O.  Ixvi.  r.  1,  provides  that  **  all  notices  required  by  these  rules  shall  be 
in  writing,  imless  expressly  authorised  by  the  court  or  a  judge  to  be 
given  orally."  It  is  not  easy  to  say  precisely  to  what  extent  the  notice 
to  produce  a  document  ought   to  define  it.      Several  documents  aro 

f^nerally  required,  and  the  practice  is  to  include  them  all  in  one  notice, 
t  is  also  usual  to  give  some  particular  description  of  the  documents 
required,  but  it  is  better  to  give  a  general  description  than  to  risk  giving 
an  erroneous  one.  A  notice  to  produce  ^*  all  letters  written  by  plaintin' 
to  defendant  relating  to  the  matters  in  dispute  in  this  action  "  {Jacob  v. 
Lee,  2  M.  &  Bob.  33;  Patteson,  J.),  or  *'all  letters  written  to,  and 
received  by,  plaintiff  between  1837  and  1841,  both  inclusive,  by  and  from 
the  defendants,  or  either  of  them,  and  all  papers,  &c.,  relatmg  to  the 
subiect-matter  of  this  cause "  {Morris  v.  Hauser,  Id,  392,  Ld.  Denman, 
C.  tf.),  has  been  held  sufficient  to  let  in  secondary  evidence  of  a  particular 
letter  not  otherwise  specified.  So  in  Rogers  v.  Ctatance,  Id.  179,  Ld. 
Denman,  C.  J.,  held  a  notice  to  produce  **all  accounts,  papers,  and 
writings  in  any  way  relating  to  the  matters  in  question  in  tiiis  case " 
sufficiently  to  particularise  a  written  account  of  the  work  done  by  the 
plaintiff,  aeUvered  to  the  defendant,  and  admitted  by  him  to  be  correct ; 
affirmed  by  Q.  B.  Id,  181.  And  in  the  recent  case  of  Conyheare  v.  Farriee, 
L.  B.,  o  Ex.  16,  a  notice  to  produce  ''  all  letters  relating  to  your  tenancy 
of  a  room,  &c.''  was  held  sufficient  to  include  a  letter  which,  with  tho 

ElaintifTs  reply,  constituted  the  tenancy.  The  notice  must  not,  however, 
e  too  general,  as  "all  letters."  Gardner  v.  WrigM,  15  L.  T.,  N.  S.  326, 
Blackburn,  J.  See  also  Jones  v.  Edwards,  M'Cl.  &  Y.  139.  In  France  v. 
Lucy,  By.  &  M.  341,  it  was  held  by  Best,  0.  J.,  that  a  notice  to  produce 
*'all  letters,  papers  and  documontis  touching  or  concerning  the  bill  of 
exchange  mentioned  in  the  declaration,  and  the  bill  sought  to  bo 
recovei^,"  did  not  sufficiently  describe  a  notice  of  dishonour  sent  bv  tho 
plaintiff  to  the  defendant.  But  this  decision  is  hardly  consistent  witn  the 
more  recent  cases  cited  above.  If  the  title  of  the  cause  bo  misdescribed 
in  the  notice,  it  has  been  held  bad ;  Harvey  v.  Morgan,  2  Stark.  19 ;  but 
semb,  no  title  at  all  was  necessary,  and  there  were  other  groimds  of 
decision  in  this  case :  nor  was  there  m  that  case  any  groimd  for  supposing 
that  the  misdescription  could  mislead.  In  a  later  case,  where  the  notice 
was  entitled  in  a  wrong  court,  it  was  considered  sufficient.  Lawrence  v. 
Clark,  14  M.  &  W.  250.  Notice  to  produce  a  letter  purporting  to  enclose 
an  account  is  sufficient  notice  to  produce  the  account.  Engall  v.  Druce,  9 
W.  B.  536,  E.  T.  1861,  0.  P. 

Notice  to  produce;  service  of,  on  whom.']  In  general  it  is  sufficient  to 
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serve  the  notice  to  produce  on  the  solicitor  or  agent  of  the  party.  Cate^ 
V.  Winter^  3  T.  E.  306.  Indeed,  it  seems  more  proper  to  do  so  where 
there  is  a  solicitor.  Houseman  v.  BoherUy  5  G.  &  P.  394.  But  notice 
served  on  the  party  is  sufficient.  Hughes  v.  Budd,  8  Dowl.  315.  A  notice 
to  produce  papers  not  necessarily  connected  with  the  cause,  served  on  the 
solicitor  so  late  as  to  prevent  the  party  (t.  e.,  his  client)  from  receiving  it 
in  time  before  the  tnal,  is  not  good.  Vice  v.  Anson^  Ly,^  M.  &  M.  96. 
Where  the  solicitor  has  been  changed,  a  notice  to  produce  served  on  the 
first  solicitor  before  the  change  will  entitle  the  partv  to  call  for  production 
of  the  paper.  Doe  d.  Martin  v.  Martin,  1  M.  &  Bob.  242.  It  is  sufficient 
to  leave  the  notice  with  the  servant  of  the  party  at  his  dwelling-house. 
Evans  v.  Bweet,  Ey.  &  M.  83,  84,  per  Best,  C.  J. 

Notice  to  produce ;  time  and  place  of  serviced]  The  proper  time  and  place 
of  service  of  a  notice  to  produce  will  depend  on  the  circumstances  of  the 
case.  The  notice  must  be  such  as  to  satisfy  the  judge  that  the  party 
called  upon  to  produce  the  document  might,  by  usin^  reasonable 
diligence,  have  done  so.  Service  of  the  notice  ujwn  the  wife  of  the  de- 
fendant's attorney  in  a  town  cause  late  in  the  evening  before  the  trial  was 
held  insufficient.  Doe  d.  Wartney  v.  Orey,  1  Stark.  283.  So  service  in 
the  attorney's  office  letter-box  late  over  night.  Latvrence  v.  Clark^  14  M. 
&  W.  250.  But  notice  to  produce  a  letter,  served  on  the  attomev  of  the 
party  on  the  evening  next  out  one  before  the  trial,  was  ruled  to  be  suffi- 
cient, though  the  party  was  out  of  England ;  the  presumption  being  that, 
on  going  abroad,  me  party  had  left  with  his  attorney  the  papers  necessary 
for  the  conduct  of  the  trial.  Bryan  v.  Wagstaff,  By.  &  M.  327.  See  also 
Aflalo  V.  Fourdrinier,  M.  &  M.  335,  n.  A  notice  served  on  the  10th  of 
April,  the  trial  being  on  the  14th,  was  ruled  to  be  sufficient  to  let  in 
secondary  evidence  of  letters  written  eighteen  years  back,  and  addressed 
to  the  defendant,  a  foreigner,  at  his  residence  abroad.  Drabble  v.  Donner^ 
By.  &  M.  47.  A  notice  to  produce  certain  deeds  was  served  on  an  attorney 
in  Essex  on  Saturday,  Monday  being  the  commission  day :  he  fetched 
them  from  London;  on  Monday  evening  notice  was  given  to  produce 
another  deed ;  the  attorney  said  it  was  in  London,  but  should  be  fetched 
if  the  party  would  pay  the  expense  of  the  jomney ;  no  offer  to  pay  was 
made,  and  the  trial  came  on  on  Thursday :  the  second  notice  was  held 
insufficient.  Doe  d.  Curtis  v.  Spitty,  3  B.  &  Ad.  182.  Notice  served  on 
tiie  attorney  at  his  office  on  the  evening  before  the  trial,  at  7  h.  30  m.  p.m., 
was  held  insufficient  to  let  in  secondary  evidence  of  a  letter  in  his  client's 
})08session.  Byrne  v.  Harvey,  2  M.  &  Bob.  89.  And  now,  by  Bules,  1883, 
O.  Ixiv.  r.  11,  service  of  notices  shall  be  made  before  6  P.M.,  on  every  day 
but  Saturday,  when  it  must  be  before  2  p.m.,  otherwise  it  will  be  deemed 
service  on  the  next  following  day,  or  on  Monday,  respectively.  This  rule 
includes  notices  to  produce,  at  least  when  served  on  solicitors.  Sed  qucere, 
if  they  apply  to  such  notices  as  the  above  given  at  assizes  or  sittings  at 
Nisi  Prius  ?  In  a  town  case,  both  party  and  attorney  living  there,  ser- 
vice at  7  P.M.,  over-night,  was  held  sufficient  by  Alderson,  B.  Leap  v. 
Butt,  Car.  &  M.  451 ;  Meyrick  v.  Woods,  Id,  452. 

Notice  to  produce  must  in  general  be  served  before  the  commission  day, 
when  parties  are  living  away  from  the  assize  town ;  Trist  v.  Johnson,  1 
M.  &  Bob.  259  ;  accord,  R,  v.  Ellicombe,  Id,  260 ;  but  there  seems  to  be  no 
inflexible  rule  as  to  time ;  for  where  both  attomev  and  client  lived  in  the 
aaaize  town,  a  notice  served  two  days  before  trial,  though  after  the  com- 
mission day,  has  been  held  sufficient ;  Firkin  v.  Edioards,  9  C.  &  P.  478 ; 
and  where  a  paper  might  be  expected  to  be  in  the  solicitor's  hands,  a 
notice  on  hipi  at  his  omce  a  day  oefore  the  trial  of  a  town  cause  may  be 
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|!;ood.  Otbbons  v.  Powell^  Id,  634.  A  three  days'  notice  was  held  sufficient 
m  the  case  of  letters  written  by  defendant  to  a  person  in  New  South 
Wales,  where  long  litigation  on  the  subject  of  them  made  it  presumable 
that  thev  had  been  remitted  to  him  in  this  country.  Sturge  v.  Buchanan  y 
10  Ad.  &  E.  598.  But  in  one  case  a  notice  served  on  a  defendant  shortly 
before  the  assizes  to  produce  a  letter  written  to  his  firm  at  Bombay,  where 
their  only  place  of  business  was,  was  held  insufficient.  Ehrensperger  v. 
Anderson^  3  Exch.  148.  Service  of  a  notice  on  Sunday  is  probably  bad  ; 
or,  at  all  events,  will  only  operate  as  service  on  the  next  day.  Hughes  v. 
Buddy  8  Dowl.  315,  317.  The  notice  may  be  served  even  after  the  trial 
has  commenced,  if  there  be  time  to  produce  before  the  adjournment  day. 
Sturm  V.  Jeffree,  2  Car.  &  K.  442. 

All  the  cases  prior  to  Dwyer  v.  Collins,  7  Exch.  639 ;  21  L.  J.,  Ex.  225. 
antef  p.  9,  ought  now  to  be  considered  with  reference  to  that  case.  It 
had  formerly  been  sometimes  thought  that  the  object  of  a  notice  to  pro- 
duce a  document  was  to  inform  the  opposite  party  of  the  intention  to  use 
it,  but  this  notion  was  entirely  repudiated  in  that  case  after  full  conside- 
ration. And  it  was  there  held  that  the  object  of  the  notice  to  produce 
was  merely  to  give  the  party  holding  the  document  an  opportunity  to 
produce  it,  if  he  wished,  and,  in  default  of  his  doing  so,  to  enable  the 
party  giving  the  notice  to  give  secondary  evidence  of  its  contents.  And 
on  this  ground  the  court  held  that  the  attorney  of  one  of  the  parties 
present  in  court,  and  having  the  document  with  him,  could  be  called 
upon,  then  and  there,  to  produce  it,  and  if  he  did  not  do  so,  that  secondary 
evidence  was  admissible. 

After  a  new  trial  is  ordei'ed  it  is  not  necessary  to  serve  fresh  notices  to 
produce,  those  served  on  the  former  trial  being  available.  Hope  v.  Bectdouy 
17  Q.  B.  209 ;  21  L.  J.,  Q.  B.  25. 

Notice  to  produce;  effect  o/.]  If  the  jyarty  refuse  to  produce  the  papers 
required,  such  a  circumstance  is  not  of  itself  evidence  against  him;  it 
merely  entitles  the  other  party  to  give  secondary  evidence.  Cooper  v. 
Gibbons f  3  Camp.  363 ;  Lawson  v.  Sherwood^  1  Stark.  316.  The  refusal  to 
produce  them  is,  however,  matter  for  observation  to  the  jury.  Semh, 
lid.  Lyndhurst,  0.  B.,  Bate  v.  Kinseyj  1  C.  M.  &  R.  41.  But  see  Doe  d. 
Bridger  v.  Whitehead,  8  Ad.  &  E.  571.  If  the  party  giving  the  notice 
decline  to  use  the  papers  when  produced,  this,  though  matter  of  observa- 
tion, will  not  make  them  evidence  for  the  adverse  party;  Sayer  v.  Kitchen, 
I  Esp.  210 ;  though  it  is  otherwise  if  the  papers  are  used  or  inspected  by 
the  party  calling  for  them.  Wilson  v.  Bowie,  1  C.  &  P.  10;  and  see 
Wharam  v.  Routledge,  5  Esp.  235.  Notice  to  produce  papers  will  not 
entitle  the  party  who  gives  it  to  cross-examine  a  witness  as  to  their  con- 
tents; Graham  v.  Dyster,  2  Stark.  23;  except  after  refusal  to  produce. 
If  the  party  refuse,  he  cannot  afterwards  use  the  original  either  to  con- 
tradict the  secondary  proof ;  Doe  d.  Thomson  v.  Hodgson,  12  Ad.  &  E.  135; 
or  to  show  that  there  are  attesting  witnesses  who  ought  to  be  called ; 
Jackson  V.  Allen,  3  Stark.  74 ;  Edmonds  v.  Challis,  7  C.  B.  413 ;  or  to 
refresh  the  memory  of  a  witness;  Till  v.  Ainsworth,  Bristol,  1874,  Wilde, 
O,  J.,  MS, ;  or  it  seems  for  any  purpose,  Collins  v.  Garbon,  2  F.  &  F.  47, 
Byles,  J.  He  is,  in  effect,  bound  by  any  legal  and  satisfactory  evidence 
produced  on  the  other  side. 

This  principle  has  been  extended  by  Rules,  1883,  O.  xxxi.  r.  15,  which 
provides  that,  **  Every  party  to  a  cause  or  matter  shall  be  entitled  at  any 
time,  by  notice  in  wntmg,  to  give  notice  to  any  other  party,  in  whose 
pleadings  or  affidavits  reference  is  made  to  an^  document,  to  produce  such 
document  for  the  inspection  of  the  party  giving  such  notice,  or  of  his 


14  Secojidary  Evidence. 

solicitor,  and  to  permit  him  or  them  to  take  copies  thereof ;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at  liberty  to  put 
any  such  document  in  evidence  on  his  behalf  in  such  cause  or  matter 
unless  he  shall  satisfy  the  court  or  a  judge  that  such  document  relates 
only  to  his  own  title,  he  being  a  defendant  to  the  cause  or  matter,  or  that 
he  had  some  other  cause  or  excuse  which  the  court  or  judge  shall  deem 
sufficient  for  not  complying  with  such  notice ;  in  which  case  the  court  or 
judge  may  allow  the  same  to  be  put  in  evidence  on  such  terms  as  to  costs 
and  otherwise  as  the  court  or  juoge  shall  think  fit."  Eules  16 — 18  regu-* 
late  the  procedure  under  this  rule.  See  hereon  Quitter  v.  Heatly,  23  Ch. 
D.  42,  0.  A.,  explaining  WebaUr  v.  Whewall,  15  Ch.  D.  120. 

General  nature  of  seeofidary  evidence,^  There  are  no  degrees  of  secondary 
evidence ;  or,  in  other  words,  if  the  production  of  the  original  document 
is  dispensed  with,  its  contents  may  oe  proved  by  the  same  evidence  as 
any  other  fact  is  capable  of  bein^^  proved,  and  no  other  restriction  is  laid 
upon  the  party  producing  the  evidence,  as  to  the  kind  of  evidence  which 
he  shall  produce  for  this  purpose,  except  that  which  arises  from  the  risk 
of  having  it  treated  as  unsatisfactory  by  the  jury.  This  is  what  a  jury 
would  very  probably  do,  and  might  possibly  by  a  judge  be  advised  to  do, 
if  it  were  patent  that  more  satisfactory  evidence  was  available  to  the  party 
than  that  which  he  had  thought  fit  to  produce.  Doe  d.  Gilbert  y.  BoeSf 
7  M.  &  W.  402. 

The  only  exception  is  where,  as  in  the  case  of  public  documents  here- 
after to  be  noticed,  a  special  kind  of  secondary  evidence  is  substituted  for 
the  original.  But  even  in  this  case,  if  pxA  reason  can  be  shown  why 
neither  the  original  evidence  nor  the  substituted  evidence  can  be  produced, 
secondary  evidence  of  the  ordinary  kind  will  bo  admissible.  1  Taylor, 
Evid.,  §  496;  Thurston  v.  Sfat/ord,  1  Salk.  284;  MacDou^al  y.  Young, 
Ey.  &  M,  392;  Anon.,  1  Vent.  267. 

Proof  of  documents  by  copies.^  It  is  a  general  custom,  especially  of 
persons  in  business,  to  keep  copies  of  all  the  more  important  documents 
relating  to  the  matters  in  which  they  are  engaged.  And  there  is  no 
doubt  that  a  well-authenticated  copy  is  by  far  tne  most  satisfactory  sub- 
stitute for  the  original  document. 

But,  of  course,  no  copy  whatever  is  admissible  in  evidence  unless  its 
accuracy  be  sworn  to,  or  there  be  some  presumption  attached  to  it  from 
which  its  accuracy  may  bo  inferred.  Fisher  v.  Samuda,  1  Gamp.  190.  It 
is  not  necessary  to  call  the  very  person  who  wrote  the  copy ;  any  person 
who  can  testify  on  oath  to  the  accuracy  of  it  is  sufficient.  Everingham  v. 
Roundell,  2  M.  &  Eob.  138. 

A  copy  of  a  letter  taken  by  a  cop3ring  machine,  though  still  only  a  copy, 
will  be  presumed  to  be  a  correct  copy.  Nodin  v.  Murray,  3  Gamp.  228 ; 
Simpson  v.  Thoreton,  2  M.  &  Eob.  433.  And  such  copy  may  be  used  as  an 
admission.  Nathan  v.  Jacob,  1  F.  &  F.  452.  As  to.  the  use  of  an  unstamped 
copy  or  part  as  secondary  evidence  of  an  original  or  part,  see  Stamps, — 
Copy  and  Duplicate,  post,  pp.  248,  252.  Where  the  plaintiff  gave  the  defen- 
dant notice  to  produce  certain  letters  written  by  the  defendant  to  a  third 
party,  and  a  letter  book  containing  copies  thereof,  and  the  defendant  con- 
sented to  admit  the  copies  and  produce  the  book :  held,  that  the  copies  when 
produced  must  be  presumed  to  be  correct.  Sturge  v.  Buchanan,  10  Ad.  & 
£.  598.  An  entry  by  the  plaintiff's  deceased  clerk  in  a  letter  book,  pur- 
porting to  be  a  copy  of  a  letter  from  the  plaintiff  to  the  defendant,  is 
presumed  to  be  correct,  proof  being  given  that,  according  to  the  course  of 
business,  letters  of  business  written  by  the  plaintiff  were  copied  by  this 
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clerk.    Priit  v.  Fairdoughy  3  Camp.  305 ;  ffagedorn  t.  Reid,  Id.  377.    Soo 
furtlier  Hearsay , — Entries  in  course  of  business,  post,  p.  60. 

Among  instances  in  which  copies,  though  not  yenfied  by  oath,  are  ad- 
missible, are  the  following : — A  very  old  instrument,  purporting  to  be  a 
copy  or  abstract  of  a  conveyance,  and  which  for  many  years  nad  gone 
along  with  the  possession  of  the  land,  was  admitted  in  evidence  without 
TOTOving  it  to  be  a  true  copy.  B.  N.  P.  254.  A  copy  of  an  old  decree  in 
Chancery,  establishing  certain  customs  as  against  the  lord  of  tiie  manor, 
found  among  the  muniments  of  his  successor,  was  held  to  be  admissible, 
and  presumed  to  be  correct,  against  the  successor,  on  account  of  its  place 
of  deposit.  Price  v.  Woodhouse,  3  Exch.  616.  See  further,  Lauderdale 
Peerage,  10  Ap.  Ca.  722,  et  seq. 

An  old  ledger  or  cartulary  of  an  abbey,  containing  amongst  other  things 
an  account  of  the  several  endowments,  and  found  in  the  possession  of  the 
person  who  had  succeeded  to  part  of  the  abbey  estates,  was  admitted  as 
secondary  evidence  of  the  endowment,  search  having  been  made  for  the 
original  endowment.  Bullen  v.  Michel,  2  Price,  399 ;  4  Dow,  297.  So 
also  in  Williams  v.  Wilcox,  8  Ad.  &  E.  314,  a  copy  of  a  grant  in  an  old 
cartulary  seems  to  have  been  held  admissible  as  secondary  evidence.  It  is 
not  clear  whether  the  admission  of  old  monastic  cartularies  stands  on  the 
same  footing  as  that  of  Episcopal  Begisters  mentioned  post,  p.  212  {sub  tit. 
Effect  of  Documentary  Evidence — Bishop's  Begisters),  or  of  old  copies  and 
abstracts  alread^r  referred  to.  In  either  case  the  antiquity  of  the  docu- 
ment, and  the  inevitable  exposure  to  destruction  and  loss  of  very  old 
originals,  give  them  a  title  to  reception,  which  recent  unexamined  copies 
cannot  claim ;  and  the  known  usage  of  preserving  verbatim  enrolments 
and  registers  of  the  title-deeds  of  religious  houses  imparts  to  such  collec- 
tions, in  some  sort,  an  official  character.  Such  copies,  however,  have 
never  been  admitted  unless  traced  to  the  custody  of  some  grantee  of  the 
corporate  lands,  and  tendered  as  evidence  in  support  of  ancient  posses- 
sion, or  preserved  among  the  crown  records  as  muniments  of  its  title.  If 
they  come  from  custody  unconnected  with  the  lands,  and  even  from  a 
public  national  library,  they  are  inadmissible.  Swinnerton  v.  Stafford, 
Ms,  of,  3  Taunt.  91 ;  Potts  v.  Duraiii,  3  Anst.  789.  See  further  Doe  d. 
Padwick  v.  Wittcmnb,  6  Exch.  601 ;  20  L.  J.,  Ex.  297  ;  4  H.  L.  C.  425; 
and  Proof  of  Documents — Custody  of  Ancient  Writings,  post,  p.  102. 

Where  a  will  is  lost  the  register  or  ledger  book  of  the  Ecclesiastical 
Court,  or  a  copy  of  it,  has  been  admitted  as  secondary  evidence  of  a  will 
of  lands.  B.  N.  P.  246.  It  is  presumed  that  in  this  last  case  the  will 
was  of  personal  as  well  as  real  estate.  See  further.  Proof  of  Probate,  post, 
pp.  117,  118.  Where  the  assignment  under  a  commission  of  bankrupt 
was  lost  before  it  was  enrolled  pursuant  to  the  old  Act,  6  Geo.  4,  c.  16, 
8.  96,  the  counterpart  of  it  was  admitted  as  secondary  evidence.  Giles  v. 
Smith,  1  C.  M.  &  K.  462. 

As  to  the  admissibility  of  secondary  evidence  where  the  original  docu- 
ment has  been  attested,  vide  Proof  of  Documents — Proof  of  attested  deed  by 
secondary  evidence,  post,  p.  137. 

In  numerous  instances  copies  of  public  books  and  registers  are  good 
evidence  of  documents  which  are  in  existence  without  imposing  any  obli- 
gation to  produce,  or  even  to  account  for  the  non-production  of,  the 
originals.  This  sort  of  evidence  is  no  doubt  secondary  in  its  nature,  but 
is  allowed  by  common  law  or  statute  on  the  ground  of  public  con- 
venience ;  vide,  Proof  of  documents,  post,  p.  96. 
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OUAL  EVIDENCE  TO  EXPLAIN  OR  ADD  TO  DOCUMENTS. 

The  rule  of  law  is  clear  that,  where  a  contract  is  reduced  into  writing, 
it  is  presumed  that  the  writing  contains  all  the  terms  of  it,  and  evidence 
will  not  be  admitted  of  any  previous  or  contemporaneous  oral  agreement 
which  would  have  the  effect  of  adding  to  or  varying  it  in  any  way.  This 
is  a  rule  of  evidence  at  common  law.  The  Statute  of  Frauds  also  requires 
that  certain  contracts  should  be  in  writing,  and  therefore,  by  implication, 
evidence  relating  to  such  contracts  which  is  not  in  writing  is  excluded. 
In  other  cases  it  is  the  duty  of  certain  officers  to  record,  in  a  manner  more 
or  less  solemn,  what  is  said  or  done ;  as  in  the  case  of  records  of  courts  of 
law,  or  depositions  taken  before  magistrates  on  a  criminal  charge.  How 
far  such  authentic  memorials  are  conclusive  is  not  very  well  settled,  but 
they  are  certainly  so  in  some  cases.  It  is  obvious  that  evidence  might 
frequently  be  objected  to  as  infringing  more  than  one  of  these  rules,  and, 
where  several  objections  might  be  good,  it  is  not  always  easy  to  see  which 
of  the  two  in  a  particular  case  forms  the  ratio  decidendi.  The  cases  which 
we  are  about  to  consider  are  those  where  the  decisions  have  been  founded, 
or  seem  likely  to  have  been  founded,  on  the  common  law  rule  now  under 
consideration. 

Another  remark  which  appears  to  be  useful  is  this :  that  although  the 
principles  upon  which  the  admissibility  of  evidence  in  these  cases  depends 
would  appear  to  be  general  as  regards  all  written  instruments,  they  have 
not  been  applied  in  a  precisely  similar  manner  to  all  classes  of  cases. 
But  perhaps  this  may  be  j)artly  explained  in  the  following  manner. 
Inasmuch  as  the  question  is  whether  the  written  memorandum  by  its 
terms  excludes  oral  evidence,  the  admissibility  of  the  latter  is  in  all  cases, 
to  a  certain  extent,  and  in  some  exclusively  so,  a  question  of  interpretation 
of  the  written  document.  And  inasmuch  as,  in  analogy  to  the  use  of 
technical  terms,  language,  by  being  constantly  used  for  the  same  pur- 
pose, almost  always  acquires  conventional  meaning,  such  (corresponding) 
groups  of  cases  as  have  been  mentioned  naturally  arise.  In  fact,  there 
are  two  questions  of  interpretation  to  be  solved,  whenever  oral  evidence  is 
objected  to  on  the  ground  that  it  contradicts  a  written  instrument.  First, 
the  interpretation  of  the  written  contract  as  it  stands ;  secondly,  the  inter- 
pretation of  the  clause  which  it  is  proposed  to  insert  by  way  oi  addition  or 
explanation,  for  that  is  really  what  is  done ;  and  hence  the  same  question 
as  that  which  is  raised  upon  the  admissibilLty  of  evidence  may  be  some- 
times raised  on  the  record  by  an  objection  in  point  of  law. 

Under  a  system  of  law,  like  our  own,  in  which  there  are  scarcely  any 
canons  of  interpretation,  and  in  a  country  where  contracts,  especially 
mercantile  contracts,  are  very  loosely  drawn,  a  decision  as  to  the  meaning 
of  one  contract  is  rarely  an  authority  as  to  the  meaning  of  another. 

Bearing  these  remarks  in  mind,  it  will  be  foxmd  that  the  apparent  con- 
flict between  many  of  the  cases  may  be  reconciled.  A  good  example  of 
the  truth  of  this  remark  will  be  found  in  the  cases  of  FiM  v.  Lelean,  and 
Spartali  v.  Benecke,  poety  pp.  23,  25. 

The  following  decisions  will  illustrate  what  is  said  above.  Thus  where 
it  was  agreed  in  writing  that  A.,  for  certain  considerations,  should  have 
the  produce  of  Boreham  meadow,  it  was  held  that  he  could  not  prove  that 
it  was  at  tiie  same  time  agreed  orally  that  he  should  have  both  Milcroft 
and  Boreham  meadow.  Merea  v.  Ansell^  3  Wils.  275 ;  AngeU  v.  Duke^  32 
L.  T.,  N.  S.  320,  E.  T.  1875,  Q.  B. ;  and  see  Hope  v.  Atkins,  1  Price,  143. 
So  oral  evidence  is  inadmissible  to  show  that  a  note,  made  payable  on  a 
day  certain,  was  to  be  payable  on  a  contingency  only.  Rawson  v.  Walker  j 
1  Stark.  361 ;  Foster  v.  Jolly,  1  0.  M.  &  E.  703.    So  where  a  promissory 
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Bote  is  expressed  to  be  made  payable  on  demand,  oral  evidence  of  a  con- 
temporary a^eement,  that  it  should  not  be  paid  until  a  given  event 
hapx>ened,  is  madmissible.  Moseley  v.  Hanford^  10  B.  &  C.  729 ;  see  also 
BesantY,  Cross,  10  0.  B.  895;  20  L.  J.,  C.P.  173;  Adams  y,  Wordley,  1 
M.  &  W.  374.  So  the  terms  of  a  bill  of  lading  cannot  be  varied  by  oral 
evidence.  Leduc  v.  TFard,  20  Q.  B.  D.  475,  0.  A.  But  defendant  may 
show  that  the  agreement,  though  not  under  seal,  was  in  the  nature  of  an 
escrow,  and  signed  on  the  express  condition  that  a  third  party  approved. 
Pffm  V.  Campbell,  6  E.  &  B.  370 ;  25  L.  J.,  Q.  B.  277 ;  Davis  v.  Jones,  17 
C.  B.  625;  25  L.  J.,  C.  P.  91 ;  Wallis  v.  Littell,  11  0.  B.,  N.  S.  364;  31 
L.  J.,  C.  P.  100;  Rogers  v.  Hadley,  32  L.  J.,  Ex.  241 ;  Lindley  v.  Lacey, 
17  C.  B.,  N.  S.  578  ;  34  L.  J.,  C.  P.  7,  cited  oo«<,  p.  19.  Where  the  con- 
ditions of  sale  described  the  number  and  kind  of  timber  trees  to  be  sold 
by  lot,  but  not  the  weight  of  the  timber,  it  was  held,  in  an  action  for  the 
purchase-money,  that  oral  evidence  could  not  be  given  by  the  defendant 
that  the  auctioneer  had,  at  the  sale,  warranted  the  timber  of  a  certain 
weight.  Powell  v.  Edmunds,  12  East,  6 ;  Sheltony.  Livius,  2  C.  &  J.  411. 
So  oral  evidence  is  inadmissible  to  alter  the  legal  effect  and  construction 
of  a  written  agreement.  Thus,  where  an  agreement  for  the  sale  of  goods 
was  silent  as  to  the  time  of  delivery,  in  which  case  the  law  impHes  a  con- 
tract to  deliver  in  a  reasonable  time,  it  was  held  that  oral  evidence  of  an 
agreement  to  take  them  away  immediately  was  inadmissible.  Greaves  v. 
Ashlin,  3  Camp.  426;  Halliley  v.  Nicholson,  1  Price,  404.  So  where  a 
contract  of  sale,  being  silent  as  to  time  of  payment,  implies  payment  on 
delivery,  proof  of  intended  credit  is  inadmissible.  Ford  v.  Yaies,  2  M.  & 
Gr.  549.  Where  the  defendant,  the  day  after  a  sale  by  him  of  flour  to 
the  plaintiff,  sent  a  memorandum  of  the  sale,  **  Sold  White's  X.  S. ; "  and 
delivered  ** White's  X.  S."  accordingly;  it  was  held,  that  the  plaintiff 
could  not  show  that  the  contract  was  for  **  White's  X.  X.  S."  Hamor  v. 
Groves,  15  C.  B.  667 ;  24  L.  J.,  0.  P.  53.  It  is  observable,  however,  that 
the  four  last  cases  were  for  non-performance  of  executory  contracts  within 
the  Statute  of  Frauds,  which  ought  to  contain  all  the  terms  of  agreement. 
So  where  the  written  agreement  was  to  take  goods  on  board  a  ship  ' '  forth- 
with," oral  evidence  to  show  that  they  were  to  be  received  on  board  in  two 
days  was  not  allowed.  Simpson  v.  Henderson,  M.  &  M.  300.  An  absolute 
sale  of  a  reversion  was  held  not  to  be  qualified  by  proof  of  an  oral  agree- 
ment to  apportion  the  accruing  rent.     Flinn  v.  Callow,  1  M.  &  Gr.  589. 

But  in  order  to  exclude  oral  proof  of  a  contract,  the  writing  must 
purport  to  be  a  complete  contract.  Therefore  where  a  written  order  for 
goods  was  sent  without  mentionine  a  time  of  payment,  and  thoy  were 
delivered  with  an  invoice  accordingly,  it  was  ruled  in  an  action  for  goods 
sold,  that  an  oral  agreement  for  six  months'  credit  might  be  proved ;  for 
the  order  per  se  was  no  contract,  but  only  evidence  of  some  of  the  terms 
of  one.  Lockett  v.  Nicklin,  2  Exch.  93.  So  where  a  written  proposal 
was  not  accepted,  oral  evidence  of  the  terms  of  the  contract  is  admissible. 
Scones  v.  Dowles,  29  L.  J.,  Ex.  122.  See  also  Eden  y.  Blake,  13  M.  &  W. 
614,  post,  p.  29.  And  it  would  seem  that  when  a  writing  is  not  ex  necessitate 
Ugis  (as  under  the  Statute  of  Frauds),  the  apparent  deficiencies  oi  a  written 
agreement  as  to  some  particulars  of  price,  time  of  delivery,  &c.,  may  be 
supplied  by  oral  evidence,  although  the  jury  would  be  directed  to  presume 
a  reasonable  price,  or  reasonable  time,  &c.,  in  the  absence  of  such  evi- 
dence ;  for  such  evidence  does  not  contradid  or  var^  the  written  document 
as  far  as  it  goes;  and  it  may  be  that  the  parties  themselves  did  not  intend 
to  commit  to  paper  the  whole  of  the  contract.  See  Valpy  v.  Gibson,  4 
C.  B.  837.  Wnere  the  Statute  of  Frauds  applies,  oral  evidence  to  supply 
the  intention  of  the  parties  would  not  be  admissiblej  as  we  have  seen 

TOL.  I.      -  0 


18  Oral  Evidence  to  explain  or  add  to  Documents, 

above.  See  furiher  the  title  Action  for  not  accepting  Goods,  post,  pp.  514, 
515. 

If  a  party  sign  an  agreement  in  His  own  name  He  cannot  afterwarcLs 
defeat  an  action  on  it  by  proving  that  he  signed  only  as  agent  for  another. 
Magee  v.  Atkinson,  2  M.  &  W.  440 ;  Jones  v.  Littledale,  6  Ad.  &  E.  486 ; 
Higgina  v.  Senior,  8  M.  &  W.  834.  "Where  A.  signed  a  charter-party  as 
shipowner,  and  was  so  designated  in  it,  A.'s  principal  could  not  sue  on  it, 
ana  prove  that  he  was  owner,  and  not  A.  Humble  v.  Hunter,  12  Q.  B. 
310.  But  if  a  sold  note  be  in  the  form  **  sold  to  our  principals,'*  oral  evi- 
dence is  admissible  to  show  who  those  principals  are.  Cropper  v.  Cook, 
L.  B.,  3  C.  P.  194.  Where  an  instrument  professed  to  be  made  between 
plaintiff  and  A.,  and  signed  by  B.  as  agent  for  A.,  it  was  Held  that  B. 
was  not  liable  on  the  contract,  if  it  turned  out  that  he  had  no  authority  to 
bind  A.  Jenkins  v.  Hutchinson,  13  Q.  B.  744.  In  an  action  on  a  written 
contract  between  plaintiff  and  B.,  oral  evidence  is  admissible,  in  behalf  of 
the  plaintiff,  to  show  that  the  contract  was  in  fact,  though  not  in  form, 
made  by  B.  as  agent  of  the  defendant ;  for  the  evidence  tends  not  to  dis- 
charge B.,  but  to  charge  the  dormant  principal;  Wilson  v.  Hart,  7  Taunt. 
295  ;  and  it  is  admissible  although  B.  named  his  principal  at  the  time  He 
entered  into  the  contract.  Calder  v.  Dohell,  L.  B.,  6  0.  P.  486,  Ex.  Ch. 
Where  a  deed  between  A.  and  Y.,  which  contained  a  clause,  **it  is  further 
understood  between  the  parties  that  S.  guarantees  payment  to  T.  of  all 
moneys  due  to  them  under  this  contract,"  was  executed  by  S.  on  behalf 
of  A.  under  a  power  of  attorney,  thus,  **  P.P. A. — ^A. — S.,"  oral  evidence 
was  held  admissible  to  show  that  S.  signed  on  behalf  of  himself  as  well  as 
for  A.,  as  this  was  doubtful  on  the  face  of  the  agreement.  Young  v. 
Schuler,  11  Q.  B.  D.  651,  0.  A.  And  see  further  2  Smith's  L.  Cases, 
Thompson  v.  Davenport,  in  notis  ;  and  Variance,  post,  pp.  92,  93. 

Where  a  mortgage  deed  provided  for  the  payment  of  the  mortgage  debt 
by  instalments,  and  gave  a  power  of  sale  if  the  mortgagor  should  make 
default  in  payment  of  the  instalments,  it  was  held  that  oral  evidence  was 
admissible  to  show  that  no  default  had  been  made,  although  the  instal- 
mente  had  not  been  paid  according  to  the  deed.  Albert  v.  Orosvenor 
Investment  Co,,  L.  B.,  3  Q.  B.  123.  This  decision  was,  however,  dis- 
approved in  Williams  v.  Stem,  5  Q.  B.  D.  409,  0.  A. 

A  patent  ambiguity  is  to  be  explained  by  the  judge,  and  not  left  to  the 
jury.  Thus,  whether  a  **  month"  means  a  lunar  or  calendar  month,  is  a 
question  for  the  judge ;  but  extrinsic  evidence  is  admissible  that  a  word 
is  used  in  a  sense  peculiar  to  some  trade,  business,  place,  or  local  usage, 
in  which  case  it  is  for  the  jury  to  find  the  meaning.  Simpsoti  v.  Margit- 
son,  11  Q.  B.  23;  Smith  v.  Thompson,  8  C.  B.  44.  See  Hills  v.  London 
Gas  Co.,  27  L.  J.,  Ex.  60,  where  it  seems  to  have  been  considered  that 
the  judge  must  construe  the  contract,  though  its  terms  be  technical  or 
scientific,  and  that  expert  evidence  on  the  point  would  be  for  the  infor- 
mation of  the  judge,  and  not  of  the  jury.  In  that  case  a  patent  for  the 
use  of  hydrate  of  iron  was  contested,  by  showing  that  the  use  of  carbonate 
of  iron  was  not  new,  and  that,  in  commerce,  the  scientific  distinction 
between  those  two  substances  was  not  preserved,  and  Pollock,  C.  B., 
thereupon  directed  a  nonsuit.  But  if  their  commercial  identity  had  been 
disputed  at  the  trial,  there  would  have  been  a  question  for  the  jury,  and 
on  this  ground,  ut  semble,  a  new  trial  was  granted. 

There  are  cases  in  which  an  oral  agreement  may  exist  between  the 
parties  to  a  written  agreement  on  a  matter  collateral  and  superadded  to 
it,  so  that  both  may  well  subsist  together.  In  such  cases  oral  evidence 
of  the  collateral  matter  is  admissible,  for  the  original  contract  is  unaffected 
by  it.  Thus,  where  the  parties  to  an  indenture  of  charterparty  afterwards 
agreed  orally  for  the  use  of  a  ship  at  a  period  before  l3ie  charterparty 
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attached,  oral  evidence  of  this  was  held  admissible  in  an  action  on  this 
latter  agreement.  White  v.  Parkin^  1 2  East,  578.  Where  there  was  an 
oral  agreement  by  the  landlord  to  pay  20Z.  towards  repairs  in  considera- 
tion that  plaintiff  would  become  tenant,  and  plaintiff  accepted  a  lease, 
and  did  the  repairs,  which  defendant,  the  landlord,  then  promised  to  re- 
pay ;  held,  that  plaintiff  could  recover  on  an  account  stated,  although  the 
lease  itself  contamed  no  such  agreement.  Seago  v.  Deane,  4  Bing.  459. 
So  where  a  tenant  executed  a  lease,  which  reserved  the  right  of  shooting 
to  the  lessor,  on  an  oral  promise  by  the  latter  that  he  would  keep  down 
the  game :  held,  that  the  tenant  could  sue  the  lessor  for  breach  of  this 
promise.  Morgan  v.  Gri^th,  L.  E.,  6  Ex.  70;  Ershine  v.  Adeane,  L.  E.,  8 
Ch.  756.  The  decision  in  Mann  v.  Nunn,  43  L.  J.,  C.  P.  241,  is  te  the 
like  effect;  it,  was,  however,  doubted  by  Blackburn,  J.,  in  Angell  v. 
Diike,  32  L.  T.,  N.  S.  320,  E.  T.  1875,  Q.  B.  So  evidence  may  be  given 
of  a  contract  made  by  a  lessor  with  the  lessee  on  the  occasion  of  a  lease 
of  a  house,  as  to  the  user  of  the  adjacent  houses  of  the  lessor.  Martin  v. 
Spicer,  34  Ch.  D.  1,  0.  A.,  aflSrmed  in  D.  P.  on  other  grounds,  14  Ap.  Ca. 
12.  On  the  sale  of  land  by  auction,  evidence  was  admitted  of  an  oral 
statement  by  the  auctioneer  that  there  was  a  certain  right  of  way  to  the 
land.  Brett  v.  Clowser,  5  C.  P.  D.  376.  Where  A.  orally  agreed  with  a 
railway  companjr  that  they  should  carry  his  cattle  to  K.  station,  and  at 
the  same  time  signed,  without  noticing  its  contente,  a  consignment  note 
for  the  carriage  of  the  cattle  to  an  intermediate  station,  E. ;  it  was  held 
that  the  oral  agreement  was  admissible  in  evidence  as  not  contradicting, 
but  being  suppemental  to,  the  written  contract.  Malpas  v.  L.  &  S.  W* 
By,  Co.,  Jj.  K.,  I  0.  P.  336.  Where  the  plaintiff  agreed  in  writing  to 
purchase  certain  furniture  of  the  defendant,  and  by  that  agreement  the 
defendant  was  authorized  to  settle  an  action  of  C,  v.  i.,  it  was  held  that, 
in  an  action  for  not  settling  the  action  of  (7.  v.  Z.,  evidence  was  admissible 
of  a  distinct  oral  agreement  to  settle  that  action,  made  immediately  before 
the  written  agreement.  Lindley  v.  Lacey^  17  0.  B.,  N.  S.  578 ;  34  L.  J., 
C.  P.  7.    These  cases  are  plainly  not  exceptions  to  the  general  rule. 

Nor  is  it  an  exception  to  this  general  rule  that  it  does  not  extend  to  the 
exclusion  of  all  the  legal  incidents  which  by  the  general  law  merchant,  or 
common  law,  attach  to  certain  instrumente.  Thus,  the  days  of  grace 
allowed  to  the  parties  to  bills ;  the  necessity  of  notice  of  dishonour,  &c., 
are  not  specified  on  the  bill ;  so  of  implied  warranties  on  policies,  &c. 
In  such  cases  no  evidence  is  admissible ;  for  the  court  will  teke  notice 
of  all  legal  incidente.  It  is  otherwise  in  regard  to  particular  usages 
or  local  customs,  which  will  be  mentioned  hereafter.  Vide  post,  p.  22, 
et  seq. 

Oral  evidence f  when  admissible  to  prove  a  consideration,  or  to  vary  the  date, 
or  description,  dscl  The  cases  as  to  proof  of  consideration  stand  somewhat 
apart,  and  it  would  be  dangerous  to  draw  any  inference  from  them  with 
respect  to  the  general  law  upon  the  subject  under  discussion.  It  is  con- 
stantly the  practice  to  show  that  no  consideration  has  been  given  for  a 
bill  or  note,  although  the  instrument  boars  on  ite  face  the  words  "  value 
received,"  which  clearly  import  a  consideration  for  the  promise  contained 
in  the  instrument.  Upon  a  contract  under  seal  it  is  not,  as  in  a  contract 
not  under  seal,  generally  necessary  to  prove  that  there  was  any  considera- 
tion, or  the  nature  of  it.  But  if  the  consideration  come  in  question  at 
all,  it  seems  generally  to  have  been  permitted  to  inquire  into  it,  notwith- 
standing any  averment  in  the  deed.  Thus  where  the  considerations 
mentioned  in  a  deed  were  10,0002.,  and  natural  love  and  affection,  an  issue 
was  directed  to  inquire  whether  natural  love  and  affection  formed  any 
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part  of  the  consideration.  Filtner  v.  QoU^  4  Bro.  P.  C.  230.  So  a  deed 
operating  under  the  Statute  of  Uses,  and  reciting  no  consideration,  may 
hie  supported  hy  showing  that  a  pecuniary  one  in  fact  passed.  Mildmay^a 
casCy  1  Kep.  176.  So  a  deed  which  recites  only  a  pecuniary  consideration, 
may  be  shown  to  haye  been  also  founded  on  the  consideration  of  marriage. 
Id,;  Villers  v.  Beamont,  Dyer,  146  a;  Tull  v.  Parlett,  M.  &  M.  472  ;  and 
Clifford  V.  Turrill,  1  Y.  &  0.  C.  C.  138;  14  L.  J.,  Ch.  390;  S.  C,  on 
appeal,  Id,  396.  So  evidence  is  admissible  to  show  that  the  consideration 
stated  in  a  bill  of  sale  is  not  the  true  consideration,  and  that  it  is,  there- 
fore, as  against  trustees  in  bankruptcy  and  execution  creditors,  void 
imder  the  Bills  of  Sale  Act,  1878,  s.  8.  Ex  parte  Carter,  12  Ch.  D.  908. 
The  same  principle  applies  to  the  BiUs  of  Sale  Act,  1882,  s.  9  and  schedule : 
see  Cochrane  v.  Moore,  25  Q.  B.  D.  67,  73, 0.  A.  A  guarantee  purported  to 
be  **  in  consideration  of  your  having  advanced  this  day,"  &c. ;  oral  evidence 
was  admitted  to  show  that  the  advance  was  contemporaneous  with  the 
guarantee,  and  was  therefore  a  good  consideration.  Goldshede  v.  Swan,  I 
Exch.  154.  See  also  the  following  cases  in  which  words  of  guarantee,, 
founded  on  a  consideration  ambiguously  expressed,  so  as  to  import 
either  a  past  or  future  credit,  were  explained  hj  extrinsic  evidence 
that  the  credit  was  in  /act  a  future  or  continumg  credit;  or  that 
the  consideration  and  guarantee  were  simultaneous.  Edtoards  v.  Jevons, 
8  C.  B.  436;  Colhourn  v.  Datoaon,  10  0.  B.  765;  20  L.  J.,  0.  P.  154; 
Bainhridge  v.  Wade,  16  Q.  B.  89 ;  20  L.  J.,  Q.  B.  7  ;  Heffidd  v.  Meadows^ 
L.  R.,  4  0.  P.  595;  Laurie  v.  Scholefield,  Id,,  622.  See  Morrdly,  Cowan y, 
7  Ch.  D.  151. 

A  deed  takes  effect  from  the  delivery,  and  not  from  the  date ;  therefore 
oral  evidence  was  allowed  to  show  that  a  lease  dated  on  Lady  Bay,  1783^ 
and  purporting  to  commence  on  Lady  Day  last  past,  was  in  fact  executed 
after  the  date,  and  that  the  term  therefore  commenced  on  Lady  Day,  1783, 
and  not  1782.  SteeU  v.  Mart,  4  B.  &  C.  272.  In  such  case  there  is  no 
real  contradiction.  The  same  consideration  will  also  explain  the  ground 
on  which  oral  proof  was  jjermitted  to  be  given  by  the  defendant  that  the 
plaintiff  had  made  certain  admissions  on  his  examination  before  com- 
missioners of  bankruptcy,  although  the  written  examination  produced 
contained  no  such  admissions.  Rowland  v.  Ashby,  Ey.  &  M.  231.  So, 
although  the  written  examination  taken  by  a  magistrate  on  a  criminal 
charge  is  the  best  evidence  of  such  examination,  yet  any  additional  state- 
ments made  by  the  examined,  and  not  reduced  to  writing,  may  be  proved 
by  oral  evidence.     Vena/ra  v.  Johnson,  1  M.  &  Rob.  316. 

Although  no  oral  evidence  can  be  used  to  add  to  or  detract  from  the 
description  in  a  deed,  or  to  alter  it  in  any  respect,  yet  such  evidence  is 
always  admissible  to  show  the  condition  of  every  part  of  the  property, 
and  all  other  circumstances  necessary  to  place  the  court,  when  it  construes 
an  instrument,  in  the  position  of  the  parties  to  it,  so  as  to  enable  it  to 
judge  of  the  meaning  of  the  instrument.  Baird  v.  Fortune,  4  Macq.  127, 
149,  per  Ld.  Wensleydale ;  Magee  v.  Lavell,  L.  R.,  9  C.  P.  107,  112; 
Devonshire,  Duke  o/v.  Pattinson,  20  Q.  B.  D.  263,  C.  A. ;  Roe  v.  Siddon-s, 
22  Q.  B.  D.  224,  C.  A.  See  also  Inglis  y.  Buttery,  3  Ap.  Ca.  552,  D.  P. 
The  same  rule  applies  in  the  case  of  a  will,  vide  post,  p.  31 ;  and  see  Way 
V.  Hearn,  13  C.  B.,  N.  S.  292 ;  32  L.  J.,  C.  P.  34;  Newell  v.  Radford, 
L.  R.,  3  C.  P.  52;  and  Lewis  v.  Qt,  W,  Ry,  Co.,  3  Q.  B.  D.  195,  C.  A. 
See,  however,  Stanton  v.  Richardson,  L.  R.,  7  C.  P.  428,  434,  per  Brett,  J. 

Mere  words  of  description  in  a  deed  of  conveyance,  not  operating  by 
way  of  estoppel,  may  be  contradicted  by  oral  evidence ;  thus  the  lessee  of 
land,  described  as  *'  meadow,"  may  prove  it  to  have  been  arable  in  an 
action  by  the  lessor  for  ploughing  it  up  ;  Skipwith  v.  Oreen,  Stra.  610 ; 
or  he  may  show  that  land  described  as  containing  500  acres  does  not  in 
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fact  contain  so  many ;  S.  C.  as  reported  Bac.  Ab.  Pleas  1. 11 ;  or  contains 
many  more.  Jack  v.  M'Intyre,  12  CI.  &  Fin.  151  ;  Manning  y.  Fitzgerald, 
29  L.  J.,  Ex.  24. 

In  a  settlement  case,  "where  the  deed  of  conveyance  stated  the  con- 
sideration of  the  purchase  to  be  28^.,  oral  evidence  was  admitted  to  show 
that  the  consideration  was  in  fact  30Z. ;  B,  v.  Scammonden,  3  T.  R.  474 ; 
and  that  money,  stated  in  a  deed  of  apprenticeship  to  have  been  paid  by 
J.  M.,  was  in  fact  parish  money.  B,  v.  Llangunnor,  2  B.  &  Ad.  616.  In 
these  cases,  however,  the  oral  proof  was  admissible,  not  on  the  ground  of 
its  consistency  with  the  writing,  but  because  the  recital  in  the  deed  was 
res  inter  alios,  which  the  parishes  were  not  estopped  from  correcting  even 
by  testimony  inconsistent  with  the  writing.  So  a  parish  may  show  a 
settlement  bv  renting  a  tenement  in  parish  Jd.,  though  the  lease  describes 
it  as  in  pansh  A.      R.  v.  Wickham,  2  Ad.  &  E.  517. 

Oral  evidence  admissible  to  prove  fraud,  illegality,  or  error,"]  "Where  fraud 
is  imputed,  any  consideration  or  fact,  however  contrary  to  the  averment 
of  a  deed,  may^be  proved  to  show  the  friEiudulent  nature  of  the  transaction; 
B.  N.  P.  173;  Paxton  v.  Popham,  9  East,  421;  for  fraud  is  a  matter 
extrinsic  and  collateral,  which  vitiates  all  transactions,  even  the  most 
flolemn.  Thus,  in  order  to  set  aside  a  will,  oral  evidence  may  be  given  of 
what  passed  at  the  signing,  and  what  the  testator  said,  to  show  that  his 
agnature  was  obtained  by  fraud.  Doe  d.  Small  v.  Allen,  8  T.  E.  147 ;  and 
vide  post,  p.  55.  And,  in  general,  matter  which  in  law  avoids  an  instrument, 
whether  it  be  fraud,  forgery,  duress,  ille^ity,  &c.,  may  be  proved  orally, 
however  contradictory  to  its  tenor,  provided  the  pleadmgs  oe  adapted  to 
such  evidence.  See  Doe  d.  Chandler  v.  Ford,  3  Ad.  &  E.  649;  and  1 
Smith's  L.  Cases,  Collins  v.  Blantern,  in  notis. 

Evidence  is  sometimes  admissible  to  show  a  mistake  in  a  writing ;  thus  a 
contract,  usurious  on  the  face  of  it,  might  have  been  explained  by  showing 
it  was  made  so  by  a  clerical  error.  Anon,,  Freem.  253 ;  Booth  v.  Cooke, 
Id,  264.  So  a  house,  misdescribed  in  a  lease  as  No.  38,  may  be  shown  to 
be  in  truth  No.  35.  Hutchins  v.  Scott,  2  M.  &  W.  816,  per  Curiam,  See 
also  Hutchin  v.  Groom,  5  C.  B.  515..  But  where  a  verdict  and  judgment 
were  given  in  evidence  to  prove  a  public  way,  the  court  will  not  admit 
proof  that  the  verdict  was  entered  erroneously  by  the  mistake  of  the 
officer.  Reed  v.  Jackson,  1  East,  355.  The  record  in  the  first  action  should 
have  been  amended  by  leave  of  the  court.  But  where  a  Nisi  Prius 
record  was  put  in  evidence  to  prove  damages  in  a  suit  against  the  plaintiff, 
and  the  postea  did  not  show  on  which  of  two  different  counts  the  damages 
were  in  fact  given,  oral  evidence  was  admitted  to  prove  that  they  were 
recovered,  substantially,  on  one  of  the  counts  only,  this  being  no  contra- 
diction of  the  record,  the  verdict  and  damages  having  been  entered 
generally.  Preston  v.  Peeke,  E.  B.  &  E.  336 ;  27  L.  J.,  Q.  B.  424. 
Proof  01  a  material  and  substantial  error  in  tiie  frame  of  a  subsisting 
contract  cannot  in  general  be  set  up  in  an  action  upon  it ;  Perezy,  Oleaga, 
11  Exch.  506 ;  25  £.  J.,  Ex.  65  ;  Solvency  Mutual  Guarantee  Co,  v.  Free- 
Tnan,  7  H.  &  N.  17 ;  31  L.  J.,  Ex.  197 ;  except  by  way  of  a  claim  for 
rectification  under  the  J.  Act,  1873,  s.  24  (1-3),  on  the  ground  of  common 
mistake.  But  there  is  no  occasion  to  reform  the  contract  where  an  agent 
is  wrongly  described  as  principal ;  Wake  v.  Harrop,  6  ^.  &  N.  768 ;  30 
L.  J.,  Ex.  273 ;  1  H.  &  C.  202 ;  31  L.  J.,  Ex.  451,  Ex.  Ch. ;  or  where  it 
has  been  completely  executed  according  to  the  intention  of  the  parties ; 
Steele  v.  Haddock,  10  Exch.  643 ;  24  L.  J.,  Ex.  78 ;  Luce  v.  Izod,  1  H.  & 
N.  245;  25  L.  J.,  Ex.  307;  Vorleyy,  Barrett,  1  0.  B.,  N.  S.  225;  26 
L.  J.,  C.  P.  1 ;  or  where  the  full  performance  has  become  impracticable 
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by  reason  of  the  default  of  the  plaintiff.  Borroumian  v.  Rossel,  16  C.  B., 
if.  S.  58 ;  33  L.  J.,  C.  P.  111.  And  in  such  cases  the  mistake  will  afford 
a  defence  without  rectification.  As  to  when  rectification  will  be  ordered^ 
see  Story,  Eq.  Jur.  §§  152  c*  ^cy. 

Oral  evidence^  when  admissible  to  explain  mercantile  contracts  and  words 
of  art.]^^  Where  the  parties  haye  contracted  in  writing,  in  many  instances 
oral  evidence  is  admitted  to  prove  an  usage  affecting  tiie  contract,  on  the 
ground  that,  where  such  usage  exists,  the  parties  must  be  taken  to  have 
made  their  contract  subject  to  its  operation.  And  such  evidence  is  some- 
times admitted  as  explanatoir  of  the  language  of  the  writing,  and  some- 
times as  superadding  a  tacitly  implied  incident.  Thus,  oral  evidence  is 
always  admitted  to  snow  the  sense  in  which,  according  to  the  custom  of 
merchants,  a  mercantile  contract  is  to  be  understood.  See  1  Smith's  L. 
Cases,  Wigglesworth  v.  Dallison,  in  notis.  In  such  a  case  it  is  unobjec- 
tionable to  ask  a  witness  whether  there  is  any  generally  understood 
meaning  of  certain  words  among  persons  engaged  in  the  particular  trade 
or  commerce  under  investigation.  Robertson  v.  Jackson,  2  C.  B.  412. 
And  such  a  question  must  be  put  to  the  witness  before  he  is  asked  what 
he  xmderstands  by  the  written  contract  to  which  it  is  meant  to  apply  the 
usage.     Curtis  v.  Peek,  13  W.  E.  230,  M.  T.  1861,  Ex.  Ch. 

Where  a  ship  was  warranted  to  depart  with  convoy,  evidence  of  usage 
was  admitted  to  show  that  this  meant  convoy  from  the  usual  place  of 
rendezvous.  Lethulier^s  case,  2  Salk.  443.  So,  to  explain  the  meaning  of 
**  days  "  in  a  bill  of  lading ;  Cochran  v.  Betberg,  3  Esp.  121 ;  to  show  Siat 
the  &ulf  of  Finland  is  considered  by  mariners  to  be  withiii  the  Baltic ; 
Uhde  V.  Walters,  3  Camp.  16 ;  or  the  Mauritius  to  be  an  East  Indian 
island.  Robertson  v.  Money,  By.  &  M.  75.  So  evidence  was  admitted  to 
explain  the  term  ** privilege"  in  a  contract  between  shipowner  and 
captain;  Birch  v.  Depeyster,  4  Camp.  385;  and  to  show  the  received 
meaning  of  "  mess  pork  of  S.  &  Co."  Powell  v.  Horton,  2  N.  C.  668. 
Where  the  captain  of  a  ship  agreed  to  convey  a  boat  of  certain 
dimensions  for  the  plaintiff,  evidence  was  admitted  on  behalf  of  the 
captain  that  the  practice  was  to  remove  the  deck  of  such  boats  when  put 
on  board.  Haynes  v.  Holliday,  7  Bing.  587.  Apparent  variances  in 
bought  and  sold  notes  may  be  reconciled  by  the  evidence  of  brokers.  Bold 
V.  Bayner,  1 M.  &  W.  343  ;  Kempson  v.  Boyle,  3  H.  &  C.  763 ;  34  L.  J.,  Ex. 
191,  cited  sub  tit.  Action/or  not  accepting  Goods,  post,  p.  514.  Where  it  was 
represented  to  an  insurer  that  the  ship  would  sail  from  St.  Domingo  in. 
October,  he  was  permitted  to  show  in  his  defence  that  this  was  under- 
stood among  merchants  to  mean  between  the  2oth  and  the  end  of 
October,  whereas  the  ship  sailed  on  the  1 1th.  Chaurand  v.  Angerstein, 
Peake,  43.  Oral  evidence  may  be  given  to  explain  the  meaning  of  the 
word  level  in  a  mining  lease ;  Clayton  v.  Gregson,  5  Ad.  &  E.  302  ;  and  of 
the  words  **  across  the  country  "  in  a  wager  on  a  race.  Evans  v.  Pratt,  3 
M.  &  Gr.  759.  In  a  contract  for  the  purchase  of  **  1,170  bales  of 
gambier,"  it  was  held  that  it  might  be  shown  that  by  the  usage  of  that 
trade  a  "bale"  meant  a  compress  ad  package,  weighing  about  two  cwt. 
Gorrissen  v.  Perrin,  2  C.  B.,  N.  S.  681 ;  27  L.  J.,  C.  P.  29.  See  also 
Taylor  v.  Briggs,  2  C.  &  P.  525.  So  where  instructions  were  given  by  a 
principal  residing  out  of  England  to  his  factor  to  sell  com,  a  custom  in 
the  London  com  market  to  sell  in  the  factor's  own  name  is  admissible  to 
explain  the  instructions.  Johnston  v.  Usbome,  11  Ad.  &  E.  549.  On  a 
sale  of  goods  by  a  manufacturer  who  is  not  a  dealer,  evidence  is 
admissible  of  a  custom  in  the  particular  trade  to  deliver  goods  of  another 
manufacturer.     Johnson  v.  Raylton,  7  Q.  B.  D.  438,  C.  A.    A  sfiile  of 
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tobacco  may  be  explained  to  be  a  sale  by  sample,  by  the  general  usage  of 
the  trade,  although  the  bought  and  sold  notes  are  silent  as  to  sample. 
Hyers  v.  JoTuia,  2  Exch.  111.  So  an  engagement  by  a  public  singer  for 
three  years,  may  be  explained  to  mean  three  theatrical  seasons.  Grant  y. 
Maddox,  15  M.  &  W.  737.  In  an  action  by  a  shipowner  on  a  contract  to 
pay  freight  at  a  certain  rate  per  lb.,  defendant  was  allowed  to  show  a 
custom  of  the  trade  at  a  particular  port  to  allow  three  months*  discount 
on  freights  on  goods  commg  from  certain  ports.  Brown  v.  Bymey  3  E.  & 
B.  703 ;  23  L.  J.,  Q.  B.  313.  "After  arrival "  at  a  named  island  may  be 
explained  to  mean  after  arrival  at  a  place  at  sea  some  miles  ofif  the  usual 
port,  if  it  be  a  place  of  ordinary  anchorage ;  and  this  is  a  question  for  the 
jury.  Lindsay  v.  Janaon,  4  H.  &  N.  699 ;  28  L.  J.,  Ex.  315.  Where  by 
a  charterparty  the  shipowner  agreed  to  consign  the  ship  to  A.  B.,  at 
Calcutta,  **  on  the  usual  and  custemary  terms,"  a  custom  may  be  proved 
for  consignee  to  procure  the  homeward  freight  on  commission ;  Robertson 
V.  Wait^  8  Exch.  299 ;  22  L.  J.,  Ex.  209 ;  but  where  the  charter  provides 
that  the  consignment  is  to  be  '*  free  of  commission,'*  and  says  nothing  of 
usual  terms,  uie  charterer  cannot  set  up  such  custom  by  oral  evidence,  in 
an  action  against  the  shipowner  for  not  allowing  the  consignee  to  procure 
the  homeward  freight.  Fhillipps  v.  Briard,  1  H.  &  N.  21 ;  25  L.  J.,  Ex." 
233.  **  A  full  and  complete  cargo  of  sugar"  may  be  explained  to  mean 
full  and  complete  according  to  the  customary  mode  of  packing  and 
loading  sugar  at  the  port  where  it  is  loaded.  Cuthberty,  Camming,  11 
Exch.  405 ;  24  L.  J.  Ex.  310,  Ex.  Ch.  So  **  regular  turns  of  loading," 
or  **  in  turns  to  deliver,"  may  be  explained  by  local  usage.  Leidemann  v. 
SchuUzy  14  0.  B.  318 ;  23  L.  J.,  0.  P.  17 ;  Robertson  v.  Jackson,  2  C.  B. 
412.  So  the  custom  of  the  port  as  to  when  lay  days  commence ;  Nordejt 
Steam  Co,  v.  Dempseyy  1  C.  i*.  D.  654 ;  or  as  to  how  running  days  are  to 
be  calciilated;  NieUen  v.  Wait,  16  Q.  B.  D.  67,  C.  A.  **  Fifty  tons  best 
palm  oil,  with  a  fair  allowance  for  inferior  oil,  if  any,"  may  be  explained 
to  be  satisfied  by  the  delivery  of  50  tons,  of  which  the  greater  part  is 
inferior.  Lucof  y.  Bristow,  E.  B.  &  E.  907;  27  L.  J.,  Q.  B.  364.  A 
contract  in  writing  to  do  stone  and  brickwork  at  the  rate  of  **  Ss,  per 
superficial  yard  of  work  9  inches  thick,  and  finding  all  materials^ 
deducting  sSl  lights,",  was  held  not  to  exclude  a  custom  in  the  trade  to 
reduce  all  brickwork  for  the  purpose  of  measurement  to  9  inches  in 
thickness.  Symonds  v.  Floyd,  6  C.  B.,  N.  S.  691.  So  a  contract  to  do 
certain  work  and  to  deliver  **  a  weekly  account  of  work  done"  was  held 
not  inconsistent  with  a  usage  in  the  building  trade,  that  this  clause 
related  not  to  all  the  work  contracted  to  be  done,  but  to  that  part  only 
which  was  of  a  particular  kind.  Myers  v.  Sari,  3  E.  &  E.  306 ;  30  L.  J., 
Q.  B.  9.  Where  there  was  a  written  contract  for  the  sale  of  shares  at  a 
certain  price,  "for  payment  half  in  two,  half  in  four  months,"  it  was 
held,  that  evidence  was  admissible  that  the  seller  was  by  usage  not  bound 
to  deliver  the  shares  until  the  appointed  time  for  payment,  unless  the 
buyer  chose  to  pay  for  them  earlier.  Field  v.  Lelean,  6  H.  &  N.  627 ;  30 
L.  J.,  Ex.  168,  Ex.  Ch.  See  the  case  of  Spartali  v.  Benecke,  post,  p.  25, 
and  observations  thereon.  The  usage  of  a  j)articular  port,  that  the 
underwriters  are  not  liable  for  general  average  in  respect  of  the  jettison 
of  timber  stowed  on  the  deck,  can  be  annexed  to  a  policy  making  the 
underwriter  liable  for  general  average  without  restriction.  Miller  v. 
Tetherington,  6  H.  &  N.  278;  30  L.  J.,  Ex.  217;  7  H.  &  N.  954;  31  L.  J., 
Ex,  363,  Ex.  Ch.  By  a  bill  of  lading  of  wool  freight  was  to  be  paid  **  at 
the  rate  of  80«.  per  ton  of  20  cwt.  gross  weight,  tallow  and  other  ^ods, 
grain  or  seed,  in  proportion  as  per  London  Baltic  printed  rates;"  evidence 
was  admitted  to  show  that  by  tiie  usage  of  the  trade  this  meant  that  80«. 
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per  ton  of  20  cwt.  of  tallow  was  to  be  taken  as  the  standard  by  whicli  the 
rate  of  freight  on  all  other  goods  was  to  be  measured.  Bussian  S,  Naviga- 
tion Trading  Co,  v.  St7va,  13  C.  B.,  N.  S.  610.  The  question  whether  a  cargo 
**  for  shipment  in  June  "  was  satisfied  by  a  cargo  which  was  loaded  half 
in  May  and  half  in  June,  was  held  by  Martin,  B. ,  and  Lush,  J.  {duh. 
Kelly,  C.  B.,  and  Blackbiun,  J.),  to  be  a  question  for  the  jury.  Alexander 
V.  Vanderzety  L.  E.,  7  0.  P.  530,  Ex.  Ch.  See  observations  on  this  case 
in  Shand  v.  Bowea,  2  Ap.  Ca.  455,  D.  P.  So,  on  a  sale  of  goods  to  be  paid 
for  in  from  **six  to  eight  weeks,"  the  question  of  the  length  of  credit 
thereby  allowed  was  left  to  the  jury,  the  words  apart  from  usage  being 
insensible.  Aeh/ord  t.  Bedford,  L.  B.,  9  0.  P.  20.  A  written  agreement 
at  a  yearly  salary  and  a  bonus  at  the  year's  end  in  case  of  the  employer's 
approval,  may  be  qualified  by  proof  of  a  trade  custom  to  dismiss  at  a 
month's  notice.  Parker  v.  Ibbetson,  4  0.  B.,  N.  S.  346;  27  L.  J.,  C.  P. 
236  ;  and  see  Action  for  wrongful  dismissal,  post,  p.  496. 

With  reference  to  the  evidence  necessary  to  support  an  alleged  usage, 
it  was  said  in  Ohose  v.  Manickchund,  7  Moo.  Ind.  App.  263,  282,  that 
"  there  needs  not  either  the  antiquity,  the  uniformity,  or  the  notoriety  of 
custom,  which  in  respect  of  all  these  oecomes  a  local  law.  The  usage  may 
be  still  in  course  of  growth ;  it  may  require  evidence  for  its  support  in 
each  case ;  but  in  the  result  it  is  enough,  if  it  appear  to  be  so  well  known, 
and  acc^uiesced  in.  that  it  may  be  reasonably  presumed  to  have  been  an 
ingredient  tacitly  imported  by  the  parties  into  their  contract."  The  usage 
must  be  shown  to  be  certain  and  reasonable,  and  so  universally  acquiesced 
in  that  everybody  in  the  particular  trade  knows  it,  or  might  know  it  if 
he  took  the  pains  to  inquire.  Plaice  v.  AUcock,  4  F.  &  F.  1074,  per 
Willes,  J. ;  Foxall  v.  International  Land  Credit  Co,,  16  L.  T.,  N.  S.  637, 
cor,  Bvles,  J. 

Where  it  is  attempted  to  engraft  on  a  contract  some  usage  of  a  par- 
ticular trade  or  loc^  custom,  the  opposite  party  is  at  liberty  to  disprove 
the  usage  or  custom  by  the  like  eviaence,  and  for  that  purpose  to  show 
other  previous  transactions  in  like  cases  between  the  same  parties  wherein 
the  supposed  usage  or  custom  was  not  acted  on.  Bourne  v.  QcMiffe,  3 
M.  &  Gr.  643. 

If  the  usage  exists,  and  it  is  not  inconsistent  with,  the  written  contract, 
it  is  precisely  the  same  as  if  it  were  written  in  words  attached  to  the  con- 
tract, and  it  cannot  be  got  rid  of  by  proof  of  an  oral  agreement  to  waive 
or  vary  it.  Fawkes  v.  Lamh^  31  L.  J.,  Q.  B.  98.  See  also  Burges  v. 
Wickham,  3  B.  &  S.  669 ;  33  L.  J.,  Q.  B.  17 ;  Clapham  v.  Langton,  6  B.  & 
S.  729 ;  34  L.  J.,  Q,  B.  46,  Ex.  Ch. 

It  has  been  said  that  **  the  words  *  usage  of  trade*  are  to  be  understood 
as  referring  to  a  particular  usage  to  be  established  by  evidence,  and  per- 
fectly distmct  from  that  general  custom  of  merchants,  which  is  the 
universal  established  law  of  the  land,  which  is  to  be  collected  from  deci- 
sions, legal  principles  and  analogies,  not  from  evidence  in  pais,  and  the 
knowledge  of  which  resides  in  the  breasts  of  the  judges."  1  Smith, 
L.  Cases,  9th  ed.,  pp.  581,  582.  Thus,  in  Suae  v.  Pompe,  8  C.  B.,  N.  S. 
538 ;  30  L.  J.,  C.  P.  75 ;  Meyer  v.  Dresser,  16  C.  B.,  N.  S.  646 ;  33  L.  J., 
C.  P.  289,  evidence  of  a  general  custom  was  not  admitted  to  contradict 
the  law  merchant.  That  law  has,  however,  been  gradusdly  developed  by 
judicial  decisions,  ratifying  the  usages  of  merchants  in  the  different  de- 
partments of  trade;  Goodwin  v.  Bobarts,  L.  E.,  10  Ex.  337,  346,  per  Ex. 
Ch. ;  and  *' where  a  general  usage  has  been  judicially  ascertained  and 
established  it  becomes  part  of  the  law  merchant  which  courts  of  justice 
are  bound  to  know  and  recognise."  Id,  citing  Branddo  v.  Bamett,  12  CL 
&  F.  805,  per  Lord  Campbell.   It  is  not  easy  to  define  the  period  at  which 
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a  usage  so  becomes  incorporated  into  the  law  merchant.  See  further 
1  Smith's  L.  0.,  9th  ed.,  pp.  581,  et  seq.  See  also  Kidston  v.  Empire 
Marine  Insurance  Co.^  L.  B.,  1  0.  P.  535 ;  L.  E.,  2  0.  P.  357,  Ex.  Oh. 

Proof  of  the  usage  of  trade  is  not  adinissible  to  contradict  the  plain 
words  of  an  instrument  not  used  in  a  technical  sense ;  as  where  a  policy 
of  insurance  was  ^*  on  the  ship  till  moored  at  anchor  24  hours,  and  on  the 
goods  till  discharged  and  safelY  landed,"  evidence  of  a  usage  that  the  risk 
on  the  goods,  as  well  as  the  ship,  expired  in  24  hours,  was  held  inadmis- 
sible to  qualify  the  unequiyocal  words  of  the  policy.  Parkinson  v.  Collier, 
Park.  Ins.  6th  ed.  416.  So  where  a  charterparty  provides  that  the  vessel  is 
to  deliver  at  H.,  **or  so  near  thereto  as  she  could  safely  get,"  a  custom 
that  the  charterer  should  take  delivery  at  H.  only  is  excluded.  Hayton 
V.  Irwin,  5  0.  P.  D.  130,  0.  A.  See  also  The  Alhambra,  6  P.  D.  68,  0.  A. 
So  a  contract  for  payment  in  money  cannot  be  explained  to  mean  pay- 
ment in  goods  ;  but  it  may  be  shown  that  goods  were  in  fact  accepted  as 
cafih  in  tiie  particular  transaction.  Smith  v.  Battams,  26  L.  J.,  Ex.  232. 
8o  where  goods  are  sold  under  a  memorandum  to  be  paid  for  by  bill,  oral 
evidence  is  inadmissible  to  show  that  bill  means  approved  bill.  Hodgson 
V.  Davies,  2  Camp.  530.  So  in  an  action  on  a  warranty  of  **  prime  singed 
bacon,"  oral  evidence  was  rejected  of  a  practice  in  the  bacon  trade  to 
receive  bacon  in  some  degree  tainted  as  **  prime  singed  bacon."  Yaies  v. 
Pym,  6  Taunt.  446;  2  Marsh.  141.  So  oral  evidence  is  not  admissible  to 
explain  the  meaning  of  the  words  **  more  or  less"  in  a  mercantile  con- 
tract; semble.  Cross  v.  Eglin,  2  B.  &  Ad.  106;  or  to  show  that  **  cargo" 
and  ** freight"  apply  to  passengers  as  well  as  goods;  Lewis  v.  Marshall, 
7  M.  &  Gr.  729 ;  or  to  show  that  boats  on  the  outside  of  a  ship,  slung  upon 
the  quarter,  are  not  protected  by  a  marine  policy  in  the  usual  form  on  the 
ship  and  furniture;  Blackett  y.  B,  Exchange  Assur,  Co,,  2  0.  &  J.  244 ;  or 
to  show  a  custom  within  the  port  of  London  that  the  insurers  of  jettisoned 
goods  are  only  liable  for  the  share  of  the  loss  cast  upon  the  owner  of  jet- 
tisoned goods  in  the  general  average  statement ;  Dickenson  v.  Jardine, 
Tj.  E.,  3  0.  P.  639;  or  to  show  that  a  contract  to  sell  **  ware  potatoes" 
means  a  certain  sort  of  **  ware  potatoes" ;  Smith  v.  Jeffryes,  15  M.  &  W. 
661 ;  or  that,  on  a  contract  to  sell  wool  **  to  be  paid  for  by  cash  in  one 
month,  less  5  per  cent,  discount,"  the  vendor  has  a  lien  on  it  for  payment 
by  usage  of  the  trade;  Spartali  v.  Benecke,  10  0.  B.  212 ;  19  L.  J.,  0.  P. 
293;  Oodts  v.  Hose,  25  L.  J.,  0.  P.  61.  The  case  of  Sj^artali  v.  Benecke, 
supra,  was  a  good  deal  observed  upon  by  the  Ex.  Oh.  in  Field  v.  Lelean, 
6H.  &  N.  627;  30  L.  J.,  Ex.  170;  anU,  p.  23;  but  the  difference  of 
opinion  is  not  as  to  the  principle,  but  as  to  the  meaning  of  the  contract 
and  the  effect  of  the  custom.  See  also  Fhillipps  v.  Briard,  1  H.  &  N.  21 ; 
25  L.  J.,  Ex.  233;  ante,  p.  23.  Oral  evidence  of  what  the  parties  meant 
by  a  provision  in  the  sale  of  a  cargo,  that  **  14  days  are  to  be  allowed  for 
delivery,"  was  not  admitted ;  but  if  evidence  of  a  general  usage  explaining 
those  words  had  been  offered,  it  would  perhaps  have  been  admissible. 
Sotilichos  V.  Kemp,  3  Exch.  105.  In  a  contract  for  the  sale  of  tallow  by 
defendant  in  the  name  of  a  broker  who  was  his  known  representative,  the 
defendant  was  not  allowed  to  show  a  custom  of  trade  upon  such  a  contract 
to  look  to  the  broker  for  its  completion.  Trueman  v.  Loder,  1 1  Ad.  &  E. 
589.  But  usage  of  trade  is  admissible  to  show  that  the  broker  is  person- 
ally liable  on  a  contract  of  sale  on  behalf  of  an  undisclosed  principal. 
Hum/rey  v.  Dale,  7  E.  &  B.  266 ;  26  L.  J.,  Q.  B.  137  ;  E.  B.  &  E.  1004 ; 
27  L.  J.,  Q.  B.  390,  Ex.  Oh.  See  also  Cropper  v.  Cook,  L.  E.,  3  0.  P. 
194,  199.  So  where  a  broker  sells  goods  '*for  and  on  account  of  the 
owner,"  evidence  was  held  admissible  of  a  usage  of  trade  that  a  broker 
who  does  not  disclose  the  name  of  his  principal  at  the  time  of  making  the 
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contract  is  personally  liable.  Pike  y.  Ongley,  18  Q.  B.  D,  708,  0.  A.  See 
also  Hutchinson  y.  Tatham^  L.  H.,  8  C.  P.  482.  The  evidence  of  such 
usaees  may  be  confirmed  by  evidence  of  a  similar  custom  in  a  similar  trade 
in  tne  same  place,  e.^.,  in  the  colonial  market,  to  corroborate  the  usage  in 
the  fruit  market.  Fleet  y.  Murtony  L.  E.,  7  Q.  B.  126.  So  by  evidence 
of  a  similar  custom  in  the  same  trade  at  a  neighbouring  place.  Plaice  y. 
Allcocky  4  F.  &  F.  1074,  cor.  Willes,  J.  The  distinction  between  these  latter 
cases  and  Trueman  y.  Lodery  ante,  p.  25,  is  founded  on  the  rule  that  oral 
evidence  may  be  given  to  establish  the  right  or  liability  of  an  undisdoaed 
j|rincipal,  but  not  for  the  purpose  of  excluding  from  liability  a  person 
liable  on  the  face  of  a  written  contract,  for  the  Sect  of  evidence  admitted 
for  this  latter  purpose  would  be  to  contradict  the  written  document.  But 
a  custom  that  an  agent's  authority  to  xmderwrite  policies  is  limited  to  a 
particular  sum  is  good,  though  the  insured  is  not  aware  of  the  limitation. 
Bainea  y.  Ewingy  L.  E.,  1  £x.  320.  A  clause  in  a  contract  of  sale  for  the 
final  settlement  of  any  difference  under  the  contract  by  the  selling 
brokers  is  inconsistent  with  their  personal  liability.  Barrow  y.  Dyetevy 
13  a  B.  D.  636. 

It  has  been  doubted  whether  the  practice  of  admitting  oral  evidence  in 
these  cases  has  not  been  carried  to  an  inconyenient  length.  See  Andtreoti 
v.  Pitcher y  2  B.  &  P.  168.  **How  far  a  mercantile  contract  reduced  to 
writing  and  signed  by  the  parties,  which  is  silent  on  a  particular  point, 
may  have  that  silence  supplied  by  evidence  of  a  general  course  and  usage 
of  the  trade  to  which  it  i^lates,  is  a  question  wmch  it  would  be  difficmt 
to  answer  with  exactness  and  precision."  Per  Tindal,  C.  J.,  in  Whittaker 
v.  Mason,  2  N.  C.  369,  370 ;  and  per  Cur,  in  Trueman  y.  Loder,  sttpra, 
''  The  cases  go  no  further  than  to  permit  the  explanation  of  words  used  in 
a  sense  different  from  their  ordinary  meaning,  or  the  addition  of  known 
terms  not  inconsistent  with  the  written  contract." 

The  usages  of  a  market  are  binding  on  principals  ordering  goods  to  be 
bought  on  a  market  by  their  agents ;  Ireland  v.  LivingstoUy  L.  It.,  2  Q.  B. 
99,  107  (affirm.  L.  E.  5  H.  L.  395,  on  another  groxmd) ;  Bayliffe  y.  Butter^ 
worthy  1  Exch.  425 ;  MaxUd  v.  Paincy  L.  E.,  6  Ex.  132,  Ex.  Ch. ;  Merry 
v.  NickallSy  L.  E.,  7  H.  L.  530.  It  is  immaterial  whether  the  principal  did 
or  did  not  know  of  the  usage,  provided  it  be  reasonable,  Orissdl  v.  BriS" 
towCy  L.  E.  4  0.  P.  49,  but  not  otherwise ;  Perry  v.  Bametty  15  Q.  B.  D- 
388,  C.  A. ;  or  if  the  usage  not  only  regulate  the  mode  of  performing  the 
contract,  but  also  change  its  intrinsic  character.  Mollett  y.  Rohinsouy 
L.  E.,  7  H.  L.  802,  836.  A  person  employed  to  act  as  broker  cannot,  by 
the  custom  of  the  market,  assume  the  character  of  principal,  where  hiB 
employer  is  ignorant  of  the  custom.  S.  C.  The  customer  of  a  bank  is 
bound  by  the  custom  of  bankers.  Emanuel  v.  RohartSy  9  B.  &  S.  121,  So 
are  mercantile  persons  having  dealings  with  bankers.  Currie  v.  Misa^ 
1  Ap.  Ca.  554,  D.  P. 

Oral  evidencCy  when  admissible  to  control  or  explain  agricultural  contracts,"] 
A  custom  affecting  the  contract  may  be  proved  by  oral  evidence  in  other, 
as  well  as  in  mercantile,  contracts ;  as  in  the  case  of  agricultural  contracts. 
Thtis,  it  may  be  proved  that  a  heriot  is  due  by  custom  on  the  death  of 
a  tenant,  though  not  expressed  in  the  lease.  White  v.  Sayery  Palm.  211. 
Or,  that  a  lessee  by  deed  or  writing  is  entitled  by  custom  to  an  away- 
going  crop,  though  it  bo  not  mentioned  in  the  deed.  Wigglestvorth  y. 
IkUlisony  1  Doug.  201 ;  Senior  v.  ArmytagCy  Holt,  N.  P.  197.  But  where 
a  covenant  excludes  the  customary  right  by  an  express  provision  on  the 
subject-matter  of  the  custom,  evidence  of  such  right  is  inadmissible. 
Wehb  v.  Plummety  2  B.  &  A.  746 ;  RoherU  v.  Barker,  1  Cr.  &  M.  808 ; 
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Clarke  v.  Boydone^  13  M.  &  W.  752.  So  where  a  brickfield  was  let  at  a 
yearly  rent  of  3«.  per  1,000  bricks  made,  it  was  held  that  eyidence  of  a 
custom  that  a  lease  of  bricklaad  on  those  terms  should  operate  as  a  longer 
tenancy  than  a  yearly  one,  was  inadmissible.  In  re  Stroud,  8  G.  B.  502. 
Yet  the  custom  ma^r  still  prevail,  though  the  terms  of  the  holding  are 
inconsistent  with  it,  if  it  only  relates  to  the  period  of  quitting.  Holding 
Y.  PigoU,  7  Bing.  475.  And  eyen  where  there  is  an  express  stipulation 
respecting  the  quitting,  it  may  not  always  be  sufficient  to  exclude  the 
custom.  Thus,  where  the  custom  was  for  the  tenant  to  be  paid  for  the 
last  year's  ploughing  and  sowing,  and  to  leave  the  manure  if  the  landlord 
would  buy  it ;  and  me  lease  provided  that  the  tenant  should  spend  more 
manure  than  the  custom  reqtdred,  leaving  the  rest  to  be  paid  for  by  the 
landlord  at  the  end  of  the  term ;  held  that  the  tenant  was  still  entitled  to 
be  paid  for  the  last  year's  ploughing  and  sowing  under  the  custom. 
Sutton  y.  Warren,  1  M,  &  W.  466.  A  custom  to  sell  flints  turned  up  in 
the  ordinary  course  of  good  husbandry  for  the  tenant's  benefit  is  not  in- 
consistent with  a  reservation  of  minerals  to  the  landlord.  Tucker  v. 
Linger y  8  Ap.  Ca.  508,  D.  P.  On  the  lease  of  a  rabbit  warren,  oral 
evidence  was  admitted  to  show  that  by  the  custom  of  the  county,  the 
word  *'  thousand  "  means  1,200  when  applied  to  rabbits.  Smith  v.  Wilson, 
3  B.  &  Ad.  728.  A  contract  for  the  sale  of  cider  may  be  explained,  by 
local  usage,  to  mean  apple  juice  before  it  has  been  made  into  cider  in  ite 
usual  form.  Studdy  y.  Sanders,  5  B.  &  C.  628.  A  sale  of  hops  **  at  100«." 
may  be  explained  to  mean  61,  per  cwt,  Spicer  v.  Cooper,  1  Q.  B.  424.  A 
contract  of  hiring  maybe  qualified  by  proof  of  customary  holidays.  B,  v. 
Stoke-upon-Trent,  5  Q.  B.  303. 

Oral  evidence,  when  admissible  to  explain  words  having  a  statutory  mean- 
ingJ]  Certain  weights  and  measiu:«s  have  been  fixed  by  the  Weights  and 
Measures  Act,  1878  (41  &  42  Yict.  c.  49),  which  by  sect.  19  provides  that 
a  contract  made  by  any  other  measures  than  those  defined  Dy  the  Act  is 
void.  The  earlier  Acts  under  which  Jones  v.  Giles,  11  Excn.  393,  was 
decided  did  not  contain  this  provision.  The  general  rule  is  that  where  a 
statute  has  given  a  definite  meaning  to  a  word  denoting  quantity,  evidence 
of  custom  is  not  admissible  to  show  that  it  is  used  in  a  written  contract  in 
another  sense.  Smith  v.  Wilson,  3  B.  &  Ad.  728,  732,  733.  See  also 
Wing  v.  Earle,  Cro.  Eliz.  267 ;  Nolle  v.  Durell,  3  T.  E.  271 ;  Hockin  v. 
Cocke,  4  T.  E.  314 ;  S,  Cross,  Master  of,  v.  Ld.  Howard  de  Walden,  6 
T.  E.  338. 

A  somewhat  similar  question  arises  upon  the  statute  24  Geo.  2,  c.  23, 
which  changes  the  style.  In  Furley  d.  Mayor,  &c.,  of  Canterbury  v.  Wood, 
1  Esp.  198,  Kunnin^n  on  Eject.  2nd  ed.  129,  it  was  held  by  Ld.  £enyon 
that  evidence  was  admissible  to  show  that  by  the  custom  of  the  country 
the  word  "Michaelmas,"  in  a  notice  to  quit,  meant  **01d  Michaelmas. 
It  has  been  since  assumed  that  this  was  a  parol  demise ;  but  as  the  lands 
are  stated  to  have  been  held  by  lease  from  a  corporation,  this  was  pro- 
bably not  so.  In  Doe  d.  Spicer  v.  Lea,  11  East,  312,  however,  it  was  held 
that  evidence  was  rightly  rejected  when  offered  to  show  that  "the  feast 
of  S.  Michael,"  in  a  lease  under  seal,  meant  Old  Michaelmas.  A  few  days 
afterwards,  McDonald,  C.  B.,  held  that  a  notice  to  quit  at  "  Michaelmas  " 
might  be  shown  to  mean  "  Old  Michaelmas."  Doe  d.  Hinde  v.  Vince,  2 
Camp.  256 :  8.  P.  ruled  by  Ld.  EUenborough  in  Doe  v.  Brookes,  at  Here- 
ford, same  assizes,  ut  audivi.  Id,  257,  n.  It  does  not  appear  whether 
the  leases  in  these  last  two  cases  were  by  deed  or  parol.  In  Doe  d.  Hall  v. 
Benson,  4  B.  &  A.  588,  the  distinction  between  leases  under  seal  and  those 
not  so,  was  taken  by  the  court,  and  it  was  held  that  on  a  parol  demise  it 
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miglit  be  shown  that  *  *  Lady  Day  '*  meant  *  *  Old  Lady  Day."  The  cases  of 
Doe  d.  Pttera  v.  Hopkinson,  3  D.  &  Ey.  607 ;  and  Eogera  v.  Hull  Dock  Co., 
34  L.  J.,  Ch.  165,  are  to  the  same  effect.  Li  pleading,  it  was  held  that 
**  Martinmas"  must  mean  **  New  Martinmas,"  even  though  followed  by 
the  words  "to  wit,  the  23rd  of  November,"  which  is  the  day  on  which 
Old  Martinmas  falls.  Smith  v.  Walton ,  8  Bin^.  235.  Li  many  parts  of 
the  country  the  practice  of  letting  lands,  according  to  the  old  style,  is  still 
retained ;  and  many  text  writers  have  expressed  a  general  opinion  that 
evidence  of  a  custom  of  the  country  is  always  admissible  to  show  that  the 
feast  day  mentioned  in  the  lease  is  referable  to  the  old  style,  even  though 
the  lease  be  by  deed.     Vide  tamen,  1  Smith's  L.  Cases,  9th  ed.,  595,  596. 

Oral  evidence^  when  admisBihle  to  explain  ancient  chartera,  grants,  ttc] 
Long  user  majr  serve  to  explain  an  ambiguous  Act  of  Parliament.  Stewart 
V.  Lawton,  1  Bing.  377.  Li  the  construction  of  ancient  charters,  expressed 
in  obscure  or  ^neral  terms,  oral  evidence  has  always  been  admitted  to 
prove  the  continual  and  immemorial  usage  under  the  instrument.  2  Inst. 
282 ;  B.  V.  Varlo,  Cowp.  248 ;  Chad  v.  Tilsedy  2  B.  &  B.  406.  Thus,  in  a 
Crown  grant  of  "  tithes,"  contemporaneous  leases,  proceedings  in  causes, 
and  oral  testimony,  may  be  resorted  to  in  order  to  show  the  species 
of  tithes  intended  to  be  conveyed.  Lucton  Schooly  Governors  of,  v.  Scarlett^ 
2  Y.  &  J.  330.  An  ancient  Crown  grant  of  a  seigniory  or  lordship,  or  of 
**  terra  de  Gower,"  may  be  shown  by  modem  user  to  include  the  sea- 
shore between  high  and  low  water;  Beaufort,  Dk,  of,  v.  Mayor  ofSvxin- 
sea,  3  Exch.  413  ;  see  also  Hastings,  Corporation  of,  v.  Ivall,  L.  B.,  19  Eq. 
558 ;  although  the  grant  from  the  Crown  contains  no  appropriate  words. 
Calmady  v.  Rowe,  6  C.  B.  861.  Where  a  private  deed  of  1656  gave  the 
nomination  of  a  curate  to  "inhabitants,  it  was  held  that  the  word  was 
properly  explained  by  past  usage  to  mean  all  housekeepers.  Att,-Gm,  v. 
I^arker,  3  Atk.  576.  So  it  was  held  that  in  an  ancient  charter,  the  word 
**  inhabitants  "  might  be  explained  by  local  usage.  B,  v.  Mashiter,  6  Ad. 
&  E.  153,  and  this  decision  was  recognized  in  B,  v.  Davie,  Id,,  374,  386, 
where  the  same  word,  in  a  charter  of  Edward  YI.,  was  explained  by  usage 
to  mean  inhabitants  paying  church  and  poor-rates.  Sk)  where  €ui  old 
charter  granted  and  confinned  certain  port-duties,  it  may  be  shown  by 
user  that  the  grantee  is  also  entitled  to  other  immemorial  port-duties  not 
named  in  the  charter.  Bradley  v.  Ntwcastle,  Pilots  of,  2  E.  &  B.  427 ;  23 
L.  J.,  a  B.  35,  Ex.  Ch. 

There  seems  to  be  no  distinction  in  this  respect  between  charters  and 
private  deeds.  Withntll  v.  Gartham,  6  T.  R.  398.  The  words  "three 
acres  of  meadow,"  in  a  surrender  and  admittance,  may  be  confined  by  long 
user  to  the  prima  tonsura  ;  Stammers  v.  Dixon,  7  East,  200 ;  and  pastura 
hosci  may  be  explained  by  usage  and  later  admittances  to  mean  the  soil  and 
wood  itself.  Doe  d.  Kinglake  v.  Beviss,  7  C.  B.  456.  So  evidence  of  usage 
is  admissible  to  show  what  is  comprehended  in  parcels  described  by  words 
of  a  general  nature  or  doubtful  import.  Waterpark,  Ld,  v.  Fennell,  7 
H.  L.  C.  650 ;  Hastings,  Corporation  of,  v.  Ivall,  supra.  See  also  Forbes  v. 
WaU,  L.  E.,  2  H.  L.  Sc.  214. 

But  evidence  of  usage,  however  long,  will  not  be  admitted  to  overturn 
the  clear  words  of  a  charter.  B,  v.  Varlo,  supra.  And  in  the  case  of 
modem  deeds  evidence  of  the  acts  of  the  parties  is  not  admissible  to  show 
their  construction  of  it.  Clifton  v.  Walmesley,  5  T.  R.  565 ;  Iggulden  v. 
May,  9  Ves.  333 ;  2  N.  E.  449,  Ex.  Ch.  Even  the  conditions  of  sale,  and 
the  admissions  of  the  grantee,  are  insufficient  and  inadmissible  to  narrow 
the  operation  of  a  deed  of  conveyance ;  Doe  d.  Norton  v.  Webster,  12  Ad.  & 
E.  442 ;  although  we  have  seen  that,  in  the  absence  of  the  deed,  such  ad- 
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missioiis  migHt  be  evidence  of  its  contents.  Ante,  pp.  2,  3.  Nor  can  the 
subsequent  correspondence  or  conduct  of  the  parties  be  submitted  to  a 
jxuy  as  evidence  by  which  **  alone"  to  explain  the  meaning  of  a  contract. 
Simpson  v.  Margitson,  11  Q.  B.  23 ;  Doe  d.  Morgan  v.  Powell,  7  M.  &  Or. 
980. 

Oral  evidence  admissible  to  discharge  written  agreements,']  A  deed  cannot 
be  revoked  or  discharged  by  parol,  t.  e.,  word  of  mouth,  or  writing  not 
under  seal;  Rutland^  s  [Countess  of)  Case,  6  Bep.  26  a ;  WestY,  Blakeway, 
2  M.  &  Ghr.  729,  751  et  sea.  But  an  executory  agreement  in  writing  not 
Tinder  seal  (other  than  a  bill  of  exchange  or  promissory  note,  vide  infra) 
may,  before  breach,  be  discharged  bv  a  subsequent  oral  agreement.  B. 
N.  F.  152.  After  breach,  it  cannot  be  discharged  except  by  release  under 
seal,  or  accord  and  satisfaction,  Id, ;  Willoti^hhy  v.  Backhouse,  2  B.  &  C. 
824  ;  or  bv  proof  of  a  vaHd  agreement  substituting  a  new  cause  of  action 
in  place  oi  tine  old,  for  an  invalid  agreement  will  not  discharge  the  former 
one.  CcLse  v.  Barber,  T.  E^m.  450;  Noble  v.  Ward,  L.  R.,  1  Ex.  117; 
L.  E.,  2  Ex.  135,  Ex.  Ch.  Li  these  cases,  wherever  the  subsequent  oral 
agreement  has  had  the  effect,  in  point  of  law,  of  varying  or  discharging 
the  original  one,  it  is  Qj^i^  from  statute,  as  to  which  vide  infra)  ad- 
missible in  evidence.  Thus,  in  an  action  for  not  accepting  goods,  where 
it  appeared  that  the  agreement  in  writing  was  to  deliver  at  a  fixed  time, 
the  ^aintiff  may  show  a  subsequent  extension  of  the  time  by  oral  agree- 
ment. Cuffy,  Penn,  I  M.  &  S.  21.  Where  an  auctioneer  sold  for  6/.  an 
article  described  as  Golver  in  a  printed  catalogue,  but  which  he  publicly 
stated  at  the  sale  to  be  only  plated ;  held,  that  this  was  an  oral  sale  of  a 
plated  article.    Eden  v.  Blake,  13  M.  &  W.  614. 

A  distinction,  however,  is  to  be  observed  on  this  head  between  simple 
contracts  in  writing  imder  the  Stat,  of  Frauds,  and  contracts  at  common 
law.  In  the  former  case,  an  oral  contract  will  not  be  admitted  to  show  a 
subsequent  variation  in  the  written  contract ;  as  where  several  lots  of  land 
were  bought  together,  it  cannot  be  shown  that  the  purchaser  has,  orally, 
waived  the  contract  as  to  one  lot  to  which  the  vendor  could  not  make 
title;  Ooss  v.  Nugent,  Ld,,  5  B.  &  Ad.  58  ;  or,  that  the  parties  varied  the 
day  of  completion.  Stowell  v.  Robinson,  3  N.  C.  928 ;  Marshall  v.  Lynn, 
6  M.  &  W.  109 ;  Stead  v.  Dawber,  10  Ad.  &  E.  57 ;  Noble  v.  Ward,  supra. 
See  also  Sanderson  v.  Graves,  L.  E.,  10  Ex.  234.  But  it  would  have  been 
otherwise  if  the  contract  had  not  been  subject  to  the  control  of  a  statute ; 
for  where  such  a  contract  has  been  reduced  into  writing,  it  is  competent  to 
the  parties,  at  any  time  before  the  breach  of  it,  by  a  new  contract  not  in 
writmg,  either  altogether  to  waive,  dissolve  or  alter  the  former  agreement, 
or  to  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract  to  be 
proved  partiy  by  the  written  agreement,  and  partlv  by  the  subsequent 
oral  terms  engrafted  upon  it.  Goss  v.  Nugent,  La,,  5  B.  &  Ad.  65,  per 
cur, 

A  contract  within  the  Stat,  of  Frauds  can,  it  seems,  be  wholly  discharged 
orally.  Goman  v.  Salisbury ^  1  Vem.  240 ;  Goss  v.  Nugent,  Ld,,  5  B.  & 
Ad.  66,  per  cur.  See,  however,  Harvey  v.  Grabham,  5  Ad.  &  E.  61,  74, 
per  cur,  ^ut  a  contract  in  writing,  gooa  under  the  Stat,  of  Frauds,  is  not 
rescinded  by  a  subsequent  invalid  oral  contract  intended  to  be  substituted 
for  the  former  one.  Noble  v.  Ward,  supra.  By  the  Bills  of  Exchange 
Act,  1882,  ss.  62,  89,  the  renunciation  by  the  holder  of  a  bill  of  exchange 
or  promissory  note  of  his  rfghts  against  the  acceptor  must  be  in  writing 
Tuuess  the  bill  or  note  is  delivered  up  to  the  acceptor. 

Oral  evidence  admissible  to  explain  latent  ambiguity.]    Where  an  am- 
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biguity,  not  apparent  on  the  face  of  a  written  instrument,  is  raised  by  the 
introduction  of  oral  evidence,  the  same  description  of  evidence  is  admitted 
to  explain  it ;  for  example,  where  a  testator  devises  his  estates  of  Black- 
acre,  and  has  two  estates  called  Blackacre,  evidence  may  be  admitted  to 
show  which  of  the  Blackacres  was  meant ;  or  if  one  devises  to  his  son 
John  Thomas,  and  he  has  two  sons  of  the  name  of  John  Thomas,  evidence 
may  be  admitted  to  show  which  the  testator  intended.  Per  Gibbs,  C.  J., 
Doe  V.  Chichester y  4  Dow,  93 ;  Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  235. 
And  where  the  description  of  the  devisee,  or  thing  devised,  is  true  in  part, 
but  not  true  in  every  particular,  oral  evidence  is  admissible  to  show  the 
person  or  thing  intended,  provided  there  be  enough  on  the  face  of  the  will 
to  justify  the  application  of  the  evidence ;  per  cur,  in  Miller  v.  Travers, 
8  Bing.  248-9;  Charter  v.  Charter,  L.  E.,  2  P.  &  M.  315  ;  L.  E.,  7  H.  L. 
364.  Thus,  an  error  in  a  christian  or  surname  may  be  proved.  S.  CO., 
and  see  Careless  v.  Careless,  1  Meriv.  384.  Where  the  grantor  has  no  lands 
agreeing  exactly  with  the  description  in  the  deed,  the  lands  intended  may 
be  shown  by  the  contract  of  sale,  or  by  letters  written  between  the  parties 
and  tiieir  agents.  Beaumont  v.  Field,  1  B.  &  A.  247.  Where  a  farmer 
contracted  in  writing  (as  required  by  the  Stat,  of  Prauds)  to  sell  '*  his 
wool "  at  a  certain  price,  evidence  of  a  previous  conversation  between  him 
and  the  buyer  was  held  admissible  to  prove  that  his  **  wool "  meant  wool 
in  his  possession  bought  by  him  of  other  farmers  as  well  as  wool  of  his 
own  growth,  but  not  admissible  to  prove  that  only  a  limited  quantity  of 
such  wool  was  intended  to  be  bought.  Macdonald  v.  LonghoUofn,  1  E. 
&  E.  977 ;  28  L.  J.,  a  B.  293;  1  E.  &  E.  987  ;  29  L.  J..  Q.  B.  256,  Ex. 
Ch.  See  also  Buxton  y.  Rust,  L.  E.,  7  Ex.  280,  281,  Ex.  Ch.,  per  Willes,  J. 
So  in  construing  a  written  contract  of  service  under  which  A.  was  **  to  enter 
into  the  emplojr  of  B.,  or  A.  was  **  to  give  the  whole  of  his  services  to  B.," 
oral  evidence  is  admissible  to  show  in  what  capacity  A.  was  to  serve  B. 
Mumford  v.  Oething,  7  0.  B.,  N.  S.  305 ;  29  L.  J.,  C.  P.  105 ;  Price  \, 
Mouat,  11  0.  B.,  N.  S.  508 ;  even  although  the  Statute  of  Frauds  requires 
a  written  contract.  S.  0.  See  also  Chadwick  v.  Burnley,  12  W.  E.  1077 ; 
T.  T.  1864,  Q.  B.  Where  by  a  written  agreement  purporting  to  be  between 
a  company  and  the  plaintiff,  three  of  the  directors  of  the  company,  who 
signed  the  same,  agreed,  in  consideration  of  the  advance  of  500^.  by  the 
p£,intiff  to  the  company,  to  repay  the  same  to  the  plaintiff,  oral  evidence 
was  held  admissible  to  prove  that  it  was  binding  on  the  directors  per- 
sonally. McCoUin  V.  Oilpin,  6  Q.  B.  D.  516,  C.  A.  Where  C.  D.  signed  a 
voting  paper,  which  had  been  filled  up  in  the  body  of  it  with  the  name 
of  A.  B.  as  the  person  giving  it,  oral  evidence  was  admitted  to  explain  the 
mistake.    Summers  v.  Moorhouse,  13  Q.  B.  D.  388. 

Where  a  devise  was  to  S.  H.,  second  son  of  T.  H.,  but  in  fact  S.  H.  was 
the  third  son,  evidence  of  the  state  of  the  testator's  family,  and  of  other 
circumstances,  was  admitted  to  show  whether  he  had  mistaken  the  name 
or  the  description.  Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B.  &  A.  632. 
There  are  also  other  authorities  for  admitting  evidence  that  the  testator 
was  accustomed  to  misname  a  person,  and  thus  to  show  who  was  meant 
by  him,  although  there  be  a  person  in  existence  whose  name  corresponds 
with  that  in  the  will.  Blundell  v.  Gladstone,  11  Sim.  467;  1  H.  L,  C. 
778;  Lee  v.  Pain,  4  Hare,  251.  So  by  "my  nephew,  J.  G.,'*  testator's 
wife's  nephew  may  be  shown  to  be  meant,  though  the  testator  also  had  a 
nephew  J.  G.  Orant  v.  Grant,  L.  E.,  2  P.  &  M.  8;  Id,  v.  Id.,  L.  E.«  5 
C.  P.  380;  Id.  727,  Ex.  Ch. ;  Sherratt  v.  Mountford,  post,  p.  31.  See 
Wells  V.  Wells,  L.  E.,  18  Eq.  504,  cor.  Jessel,  M.  E.  contra,  and  Cloixk  v. 
Hammond,  34  Ch.  D.  255,  0.  A.  Where  the  devise  was  to  John  A., 
grandson  of  T.  A.,  with  a  charge  in  favour  of  "  each  of  the  brothers  and 


Oral  Evidence — when  admissible.  31 

sisters"  of  tlie  said  Jolm  A.,  and  it  appeared  that  there  were  two  grand- 
sons of  T.  A.,  both  named  J.  A. ;  held,  that  oral  declarations  of  the 
testator  were  admissible  to  show  which  was  meant,  although  it  also 
appeared  that  only  one  of  the  grandsons  had  several  brothers  and  sisters. 
Doe  d.  AUen  y.  Allen^  12  Ad.  &  E.  451.  In  the  case  of  a  devise  to 
testator's  niece,  remainder  to  her  three  daughters,  M.,  E.,  and  A.,  the 
niece  at  the  time  of  making  the  will  had  two  legitimate  daughters,  M. 
and  A.,  and  one  ille^timate,  E. :  held  that  the  claim  of  the  latter  might 
be  rebutted  by  showing  that  the  niece  formerly  had  a  legitimate  daughter, 
E.,  and  that  the  testator  knew  nothing  of  the  death  of  the  legitimate,  or 
the  birth  of  the  illegitimate,  E.  Doe  d.  Thomas  v.  Beynon,  Id.  431.  See 
also  Hill  V.  Crook,  infra. 

Evidence  of  the  testator^s  declaration  of  intention  is  only  admissible 
where  the  language  is  clear  and  unambi^ous,  but  the  ambig[uity  arises 
from  some  of  the  circumstances  admitt^  in  proof,  as  to  wmch  of  two 
or  more  persons  the  testator  intended  to  express.  Doe  d.  Hiscocks  y. 
Hiscocks,  5  M.  &  W.  363,  369;  ChaHer  v.  Charter,  L.  R.,  7  H.  L.  364. 
Where  a  devise  was  to  John  H.,  the  eldest  son  of  John  H.,  and  it 
appeared  that  John  H.,  the  father,  had  an  eldest  son  name  Simon,  and  a 
son  by  a  second  marriage  named  John ;  held,  that  the  declarations  of  the 
testator  were  not  admissible  to  show  which  was  meant.  Doe  d.  Hiscocks 
V.  Hiscocks,  supra.  Where  the  devise  was  to  the  testator's  "nephews,** 
and  evidence  had  been  adduced  to  show  that  he  had  no  nephews,  but  that 
his  wife's  nephews  were  meant,  it  was  held  that  evidence  that  these  could 
not  have  been  intended  by  the  testator  was  not  admissible,  without  also 
showing  some  other  class  who  were  intended  to  take.  Sherratt  v.  Mount- 
ford,  L.  E.,  8  Ch.  928. 

A  devise  to  **  my  dear  wife  0,*'  cannot  be  defeated  by  showing  that  the 
devisor  had  a  lawful  wife,  M.,  alive  when  he  went  tnrough  a  form  of 
marriage  with  0.  Doe  d.  Oains  v.  Bouse,  5  C.  B.  422.  fiut  where  B. 
makes  a  devise  to  his  wife  A.,  the  devise  may  be  defeated  by  showing 
that  A.  fraudulently  concealed  from  B.  that  she  had  a  husband  living 
when  she  went  through  a  form  of  marriage  with  B.  Wilkinson  v.  Jonghin, 
L.  E.,  2  Bq.  319,  ioSawmg  Kennell  v.  Abbott,  4  Ves.  802.  Where  a  fine 
was  levied  of  12  messuages  in  Chelsea,  and  it  appeared  that  the  cognisor 
had  more  than  12  messuages  in  Chelsea,  oral  evidence  was  admitted  to 
show  which  messuages  in  particular  the  cognisor  intended  to  pass.  Doe 
d.  BulkeUy  v.  Wilfwd,  Ey.  &  M.  88 ;  S.  C,  8  D.  &  Ev.  549. 

It  may  be  laid  down  as  a  general  rule,  that  all  tacts  relating  to  the 
subject  of  the  devise,  such  as  that  it  was  not  in  the  possession  of  the 
testator,  the  mode  of  acc^uiring  it,  the  local  situation,  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by  the 
words  used  in  a  will.  Parke,  J.,  in  Doe  d.  Templ&nfian  v.  Martin,  4  B.  & 
Ad.  785;  Webber  v.  Stanley,  16  C.  B.,  N.  S.  698,  751,  752;  33  L.  J.,  C.  P. 
217,  220,  per  cur. ;  Wigram  on  Interp.  Wills,  51.  Even  the  value  of  the 
property  and  the  charges  upon  it  in  the  will  may  be  shown  in  explana- 
tion of  it.  Semb.  Nigntingall  v.  Smith,  1  Exch.  879.  See  also  Allgood  v. 
Blake,  L.  E.,  8  Ex.  160,  162,  Ex.  Ch.  In  construing  a  will  the  Court 
should  place  itself  as  fully  as  possible  in  the  situation  of  the  testator,  and 
guide  its  construction  of  his  intention  in  some  degree  by  the  light  of  the 
knowledge  thus  acquired.  Hill  v.  Crook,  L.  R.,  6  H.  L.  265,  277; 
Charter  v.  Charter,  L.  E.,  7  H.  L.  364,|)er  Lds.  Cairns,  C,  and  Selbome; 
Cloak  V.  Hammond,  34  Ch.  D.  255,  C.  A.     See  further,  ante,  p.  20. 

Where  a  subject-matter  exists  which  satisfies  the  terms  of  the  will,  and 
to  which  they  are  perfectly  applicable,  there  is  no  latent  ambiguity,  and 
no  evidence  can  be  admitted  for  the  purpose  of  applying  the  terms  to  a 
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different  object.  Thus,  where  a  testator  devised  his  **  estate  at  Ashton," 
it  was  held  that  oral  evidence  was  inadmissible  to  show  that  he  was 
accustomed  to  call  all  his  maternal  estate  '*  his  Ashton  estate,"  there  being- 
an  estate  in  the  parish  of  Ashton  which  was  sufficient  to  satisfy  the  devise* 
Doe  d.  Chichester  v.  Oxenderi,  3  Taunt.  147 ;  S.  C,  4  Dow,  65 ;  Webber  v. 
Stanley y  supra;  Pedley  v.  Dodds,  L.  £.,  2  Eq.  819.  See  also  Carrtdhers  v. 
SheddoTif  6  Taunt.  14.  But  a  devise  of  lands  *'in  parish  D.,"  will  pass 
lands  of  which  part  only  is  in  D.;  if  it  be  shown  by  oral  evidence  that  all 
was  reputed  to  oe  in  it.  Anstee  v.  Nelms^  1  H.  &  N.  225 ;  26  L.  J.,  Ex.  5 ; 
Whitfield  V.  Langdalcy  1  Ch.  D.  61.  Where  words  have  acquired  a  precise 
and  technical  meaning,  no  other  meaning  can  be  applied  to  them.  Per 
Lord  Kenyon,  Lane  v.  Earl  of  Stanhope,  6  T.  E.  352.  In  the  case  of  a 
legacy  to  the  testator's  **heir,"  it  cannot  be  shown  that  a  testator  was 
in  the  habit  of  calling  a  person  his  4ieir  who  was  not  so.  Mounsey  v. 
Blamire,  4  Buss.  384.  If  a  will  names  the  devisee  and  it  be  shown  oiaUy 
that  there  are  several  to  whom  the  name  applies ;  yet  this  is  not  enough 
to  let  in  oral  evidence  of  intention,  where  it  can  be  collected  from  Ihe 
will  itself  who  was  intended.  Doe  d.  Westlake  v.  Westlcike,  4  B.  &  A.  57 ; 
Webber  v.  Corbett,  L.  E.,  16  Eq.  515. 

Where  the  ambiguity  is  not  latent,  or  raised  by  extrinsic  evidence,  but 
patent  or  apparent  on  the  face  of  ike  instrument,  oral  evidence  is  not 
admissible  to  explain  such  ambiguity.  Thus,  where  a  blank  is  left  for 
the  devisee's  name  in  a  will,  oral  evidence  cannot  be  -admitted  to  show 
T^hose  name  was  intended  to  be  inserted.  Baylis  v.  Att.-Oeh,,  2  Atk. 
239.  Where  the  names  of  the  devisees  in  a  will  of  real  property  were  all 
indicated  only  hj  single  letters,  a  card  kept  by  the  testator  separate  from 
his  will,  containmg  **  a  key"  to  the  letters,  and  showing  the  person  meant 
by  each,  was  held  inadmissible  to  explain  it,  though  referred  to  in  the 
will.  Clayton  v.  Nugent,  Ld,,  13  M.  &  W.  200.  But  where  a  blank  was 
left  for  the  Christian  name  only,  oral  evidence  was  admitted  to  prove  the 
individual  intended.  Price  v.  Page,  4  Ves.  680.  But  see  Doe  d.  Oord  v. 
Needs,  2  M.  &  W.  139.  So  in  case  of  a  devise  to  **  Mrs.  G.,"  the  Chan- 
cellor referred  it  to  the  Master  to  receive  evidence  to  show  the  person 
intended,  who  found  that  the  testator  invariably  called  a  Mrs.  Gregg  by 
the  name  of  **Mr8.  G."  Abbott  v.  Massie,  3  Ves.  148.  Where  a  wiU 
mentioned  George,  the  son  of  George  Gord,  and  also  George  the  son  of 
John  Gord,  a  bequest  to  **  George  the  son  of  Qord,^^  was  explained  by 
proof  of  the  declarations  of  the  testator  to  mean  George  the  son  of  George 
Gord.  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129.  In  reply  to  the  argument 
that  this  w;as  a  patent  ambiguity,  it  was  said  that  it  could  only  appear 
ambiguous  by' showing  aliunde  the  non-existence  of  a  (Jeorge  tfie  son  of 
Gord,  different  from  the  other  two  Georges;  and  that  the  mention  of 
another  George  in  the  same  will  had  no  other  effect  than  extrinsic  proof 
of  the  same  fact  would  have  had.  If  an  agreement,  unambiguous  on  the 
face  of  it,  is  shown  by  extrinsic  evidence  to  nave  a  different  meaning  from 
that  which  it  imports,  and  the  extrinsic  facts  are  undisputed,  the  con- 
struction of  it  is  for  the  judge,  who  ought  not  to  leave  it  to  the  jury  as  a 
question  of  the  intention  of  the  parties.  Semb.  Hitchin  v.  Groom,  5  C.  B. 
515.  Where  it  is  doubtful  on  the  face  of  a  document  whether  it  is  testa- 
mentary or  not,  evidence  of  the  intention  of  the  deceased  is  admissible. 
BoberUon  v.  Smith,  L.  E.  2  P.  &  M.  43;  In  re  Slinn,  15  P.  D.  157. 

Where  a  blank  is  left  in  a  written  agreement  which  need  not  have  been 
reduced  into  writing,  and  would  have  been  equally  binding  if  written  or 
unwritten  (as  if  the  agreement  be  to  deliver  goods  to  the  value  of  less  than 
10/.,  siiid  a  blank  be  left  for  the  quantity  of  goods  to  be  delivered),  in  such 
a  case  it  would  seem  that  in  an  action  for  the  non-performance  of  the 
contract,  oral  evidence  may  be  admitted  to  supply  the  aef  ect.     1  Phill.  Ev. 
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521.  An  instrument  so  imperfect  on  tlie  face  of  it  is  no  perfect  contract 
at  all  so  as  to  exclude  oral  evidence.  As  to  tlie  effect  of  omissions  in  a 
contract  within  the  Statute  of  Frauds,  see  Action  for  not  accepting  goodsy 
pott,  pp.  610,"  612.'  Where,  in  the  entry  of  an  appomtment  to  a  curacy  in 
the  bisnop's  register,  a  blank  was  left  for  the  patron's  name,  it  was  neld 
that  this  mi^ht  be  supplied  by  oral  evidence.  MecUh,  Bp,  of  v.  Ld. 
Belfield,  1  Wils.  215.  A  demise  offered  in  evidence  was  a  printed  blank 
form  filled  up  and  altered  for  use;  held,  that  the  court  might  look  at 
the  parts  struck  out  in  order  to  ascertain  tiiie  intent  of  the  parties  in  what 
remained.     Strickland  v.  Maxwell^  2  Or.  &  M.  539. 

Oral  evidence  admissible  on  questions  of  parcel  or  no  parcel.']  Where  the 
question  is  **  parcel  or  no  parcel,"  oral  evidence  is  admissible  to  explain  a 
writing.  Thus,  where  a  testator  devised  **  all  his  farm  called  Irogues 
Farm,"  it  was  held  that  it  might  be  shown  of  what  parcels  the  farm  con- 
sisted. Goodtitle  d.  Radford  v.  Southerny  1  M.  &  S.  299.  But  where  a 
deed  professes  to  convey  a  farm  as  described  on  a  schedule  and  map 
annexed,  a  field  not  included  in  the  map  or  schedule,  though  always 
treated  as  part  of  the  farm,  will  not  pass.  Barton  v.  DaweSy  10  C.  B.  261 ; 
19  L.  J.,  0.  P.  302.  Where  the  testator  devised  two  cottages,  one  de- 
scribed as  being  in  the  occupation  of  A.,  and  the  other  of  B. ;  and  it 
appeared  that  the  testator  had  two  cottages  which  had  been  internally 
divided,  so  that  part  only  of  one  was  occupied  by  A.,  and  part  of  the 
other  occupied  by  B. ;  it  was  held  (Erie,  J.,  dissent.)  that  only  the 
portions  of  the  cottages  so  occupied,  passed  by  the  devise,  and  oral 
evidence  was  not  admissible  to  show  that  he  meant  the  entire  cottages  to 
^88.  Doe  d.  Hubbard  v.  Hubbard,  15  Q.  B.  227;  20  L.  J.,  Q.  B.  QJ. 
\¥here  a  lease  professed  to  demise  premises  and  a  yard,  extrinsic  evidence 
was  admitted  to  rebut  the  presumption  that  a  ceUar  imder  the  yard  was 
also  intended  to  pass.  Doe  d.  Freeland  v.  Burt,  1  T.  B.  701.  ^  in  case 
of  a  written  agreement  to  convey  **  all  those  brick- works  in  the  possession 
of  A.  B.,"  oral  evidence  of  what  passed  on  making  the  agreement  was 
admitted  to  show  what  brick- works  were  intended  to  pass.  Paddock  v. 
Fradley,  1  0.  &  J.  90.  Although  the  question  of  parcel  or  no  parcel  is 
for  the  jury,  the  judge  must  teU  the  jury  what  is  tne  proper  construction 
of  any  documents  necessary  to  be  considered  in  the  decision  of  that 

Question.  Lyle  v.  Bichards,  L.  B.,  1  H.  L.  222.  Conditions  of  sale, 
liown  to  a  purchaser  at  the  time  of  sale,  are  evidence  against  him  of 
what  was  then  reputed  parcel  of  the  premises  convejred  to  him  by  deed. 
Murly  V.  M^Dermott,  8  Ad.  &  E.  138.  But  they  will  not  narrow  the 
language  of  the  conveyance.  Doe  d.  Norton  v.  Webster,  12  Ad.  &  E.  442. 
See  also  Olave  v.  Harding ,  27  L.  J.,  Ex.  286. 

FBESTTaiFnVE  EVIDENOE. 

Presumptive  evidence  is  usually  so  called  in  contradistinction  to  direct 
or  positive  proof,  whether  written  or  oral ;  though  all  moral  proof  is,  in 
strictness,  founded  on  probability  and  presumption.  Thus^  a  fact  attested 
by  the  direct  evidence  of  an  ocular  witness  can  only  be  admitted  to  be 
true  on  the  presumption  that  the  witness  neither  deceives  nor  is  deceived. 
Perhaps  the  principal  distinction  is,  that  what  is  usually  called  a  presump- 
tion may  be  rebutted  without  necessarily  impugning  tiie  testimony  upon 
which  it  rests ;  but  direct  testimony  cannot  be  impeached  without  attack- 
ing its  credibility.  Presumptive  evidence  is  not,  in  its  nature,  secondary 
to  direct  evidence.  Thus,  payment  of  rent  may  be  proved  by  the  positive 
evidence  of  a  person  who  saw  it  paid ;  yet  it  may  also  be  proved  by  the 
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production  of  a  receipt  for  later  arrears,  which  affords  a  presumption  that 
the  earlier  arrears  are  satisfied,  without  laying  anj  ground  for  the  intro- 
duction of  such  evidence  by  showing  that  positive  evidence  cannot  be 
procured.    See  observations  in  Doe  d.  Welsh  v.  Langrfieldj  16  M.  &  W.  513. 

Some  presumptions  are  artificial,  and  legally  admit  of  no  contradiction 
by  contrary  evidence ;  of  this  kind  was  the  presiuned  revocation  of  a  will 
by  a  subsequent  alteration  of  the  property.  Goodtitle  d.  Hoi  ford  v.  Otway, 
2  H.  Bl.  522.  So  9ome  damage  is  conclusively  presumed  to  result  from  an 
unlawful  act  done  by  the  defendant  and  actionable  per  se. 

Another  class  of  presumptions  includes  those  cases  in  which  a  jury  will 
be  directed  by  the  court  to  presume  a  fact,  of  which  no  evidence  has  been 
given.  Thus  a  bill  of  excliange  is  always  presumed  to  be  siven  for  a 
good  consideration.  PMlliskxrk  v.  Pluchwell^  2  M.  &  S.  395.  So  the  law 
always  presumes  innocence ;  vide  post,  p.  94.  So  the  jury  ought  to  be 
told  to  presume  legitimacy ;  Banbury  Peerage  case,  1  Sim.  &  St.  153 ;  and 
marriage  from  cohabitation,  except  in  prosecutions  for  bigamy,  and  for- 
merly m  actions  for  adultery ;  Doe  d.  Fleming  v.  Fleming,  4  feng.  266 ; 
Campbell  v.  Campbell,  L.  E.,  1  H.  L.  Sc.  182 ;  Neo  v.  Neo,  L.  E.,  6  P.  C. 
382,  386. 

The  law  presumes  in  favour  of  possession,  see  Lee  v.  Johnstone,  L.  E.,  1 
H.  L.  Sc.  426 ;  and,  in  the  case  of  land,  presumes  the  highest  estate  in 
it,  viz.,  a  seisin  in  fee.  See  post,  p.  38.  A  good  tenant  to  the  i)r8ecipe  is 
presumed  in  support  of  an  old  recovery.  Gilb.  Ev.  27.  A  deed  thirty  years 
old,  and  in  imsuspected  custody,  is  presumed  to  have  been  duly  executed. 
Bee  Proof  of  deeds,  &c.,post,  p.  140.  Long  possession  is  a  presumption 
of  the  regular  endowment  of  a  vicarage.  Crimes  v.  Smith,  12  Eep.  4. 
So  the  continuance  of  things  in  statu  quo  will  be  ^nerally  presumed ;  as 
where  the  plaintiff,  being  slandered  in  his  official  character,  proves  his 
appointment  to  the  office  just  before  the  libel,  his  continuance  in  office  at 
the  time  of  the  libel  need  not  be  proved,  though  averred,  if  such  continu- 
ance be  consistent  with  the  nature  of  the  office.  B.  v.  Budd,  5  Ee^.  230 ; 
Steward  v.  Dunn,  12  M.  &  W.  655.  So  proof  of  official  character  at  a 
certain  time  may  in  some  cases  be  evidence  that  the  party  had  that  cha- 
racter within  a  reasonable  time  before.  Doe  d.  Hopley  v.  Young,  8  Qu  B. 
63.  Every  place  is  presumably  within  some  parish.  B.  v.  S,  Margaret's^ 
7  Q.  B,  569.  But  a  place,  named  generally,  is  itself  presumed  to  be  a 
vill ;  at  least  such  was  the  old  law ;  for  there  may  be  extra-parochial 
places,  but  all  places  in  England  are  either  vills  or  within  a  vill.  Adeson 
V.  Otway,  Freem.  228,  240.  So  the  law  presumes  that  a  party  intended 
that  wmch  is  the  immediate  or  probable  consequence  of  his  act.  B.  v. 
Dixon,  3  M.  &  S.  11,  15.  In  such  cases,  in  the  absence  of  contrary  proofs 
the  jury  are,  it  should  seem,  as  much  bound  to  find  agreeably  to  ihe  legal 
presumption,  as  they  are  to  find  according  to  the  law  as  explained  by  uie 

A  third  class  of  presumptions  is  exclusively  within  the  province  of  the 
jury,  and  they  occur  when  direct  proof  of  a  fact  is  offered  to  the  jury  as 
prooable  evidence  from  which  they  may  infer  another  fact.  As  where  a 
witness  says  that  he  lent  a  certain  printed  book  to  A.  B.,  who  afterwards 
returned  to  him  a  book  exactly  like  it,  which  he  believes  to  be  the  same, 
but  cannot  swear  to  its  identity,  this  is  proof  of  identity ;  for  it  is  more 
probable  that  it  was  the  same  than  another.  Fryer  v.  Oathercole,  4  Exch. 
262. 

There  is  a  species  of  presumption  not  uncommonly  urged  in  the  addresses 
of  a  counsel  to  a  jur}%  viz.,  the  presumption  that  tne  testimony  of  a  wit- 
ness who  might  be,  but  is  not,  called,  is  unfavourable  to  tiie  party  who 
omits  to  cadi  him.    So  it  is  sometimes  treated  as  a  legitimate  inference 
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that  a  docament,  tendered  in  evidence  by  A.  and  objected  to  by  B.,  is 
TinfaYOTirable  to  the  case  of  B.  Thus,  where  a  document  was  odered  in 
evidence  to  confirm  the  statement  of  a  witness,  but  was  rejected  by  the 
judge,  it  was  held  to  be  no  misdirection  for  the  judge  to  tell  the  jury  that 
the  document  might  be  assumed,  against  the  objecting  party,  to  oe  one 
which  confirmed  the  testimony  of  the  witness.  StUton  y.  Davenport,  27 
L.  J.,  0.  P.  54.  Such  presumptions  are  of  no  value  as  evidence 
per  se,  and  are  not  worth  much  except  under  special  circumstances.  If 
the  witness,  not  called,  be  present  at  the  trial,  he  may  be  called  by  the 
opposite  party.  If  not  present,  his  absence  may  be  owing  to  other  causes 
than  that  of  wilful  suppression.  Where  the  document  is  excluded  by  the 
ruling  of  the  judge,  it  is  because  the  law  presumes  that  the  ends  of  justice 
will  not  be  advanced  by  the  reading  of  it,  and  it  seems  a  strong  thing  for 
the  court  to  invite  inferences  against  the  objecting  party,  though  counsel 
cannot  be  restrained  from  addressing  any  arguments,  however  fallacious, 
to  the  jury.  But,  generally,  there  is  a  fair  presumption  against  a  party 
who  keepB  back  a  document  in  his  own  possession.  AU.-Oen.  v.  Windsor ^ 
Dean  of,  24  Beav.  679.  See  also  the  observations  hereafter  on  not  calling 
a  party  as  a  witness,  Proof  by  witnesses,  post,  p.  164.  We  have  seen  that 
the  refusal  of  a  party  to  produce  a  document  after  notice  to  produce  is  not 
evidence  per  se;  ante,  p.  13;  accord.  Chaplin  v.  Beid,  1  F.  &  F.  315; 
but  it  is  matter  of  observation  to  the  jury.    S.  C. 

The  following  are  a  few  of  the  most  useful  and  usual  cases  of  pre- 
sumption : — 

The  existence  of  an  immemorial  custom  may  be  presumed  from  an 
uncontradicted  usage  of  twenty  years,  and  it  ought  to  be  so  presumed  by 
the  jury  if  there  be  nothing  m  evidence  to  negative  such  presumption. 
B.  V.  JoUiffe,  2  B.  &  C.  54 ;  Jenkins  v.  Harvey,  1  0.,  M.  &  E.  877.  The 
flowing  of  the  tide  is  presumptive  evidence  of  a  public  navigable  river ; 
Jiiies  V.  Boss,  6  Taunt.  705 ;  but  the  strength  of  this  primd  facie  evidence 
depends  upon  the  situation  and  nature  of  the  channel ;  Jt,  v.  Montague,  4 
B.  &  C.  602 ;  and  long  obstruction  of  the  right  of  navigation  is  presumptive 
evidence  of  its  legal  extinction  by  natural  or  legal  means.  S.  C.  Land 
lying  between  high  and  low-water  marks  on  the  sea  shore,  or  the  banks 
of  a  navigable  river  is,  primd  facie,  extra-parochial.  B,  v.  Musson,  8  E. 
&  B.  900;  27  L.  J.,  M.  C.  100;  Bridgwater  Trustees  v.  Bootle-cum-Linacre, 
L.  B.,  2  Q.  B.  4.  But  for  civil  parochial  purposes  such  land  is  now,  by 
31  &  32  Yict.  c.  122,  s.  27,  no  longer  extra-parochial. 

Cujtu  est  solum  ejus  est  usque  ad  cesium  et  ad  inferos,  is  a  TnaxiTn  juries 
are  directed  to  observe. 

A  letter  is  presumed  to  have  been  written  on  the  day  on  which  it  is 
dated,  as  against  the  writer.  Hunt  v.  Massey,  5  B.  &  Ad.  902.  And  it 
may  be  evidence  of  the  date  as  against  a  third  person ;  thus,  where  in- 
dorsee sued  the  acceptor,  who  pleaded  that  plaintiff^s  indorser  took  the 
bill  with  notice  that  uie  defendant  was  not  liable  upon  it,  and  indorsed  it 
with  like  notice  to  plaintiff,  it  was  held  that  defendant  might  ^rove  that 
the  indorser  had  such  notice  bv  producing  letters  written  by  mm  to  de- 
fendant ;  and  that  the  date  on  them  was  evidence  that  the  letters  had  been 
written  before  the  indorsement.  Potez  v.  Olossop,  2  £xch.  191.  The  last 
decision  was  accompanied  with  some  expression  of  doubt  by  the  court ;  it 
was,  however,  followed  in  Malpas  v.  Clements,  19  L.  J.,  Q.  B.  435,  where 
in  an  action  by  indorsee  against  acceptor,  a  paper,  signed  by  the  drawer 
and  purporting  to  be  of  even  date  with  the  bill,  was  received  in  evidence 
against  the  plaintiff  to  prove  the  terms  on  which  the  bill  was  drawn. 

An  act  done  with  the  knowledge  of  a  person  who  would  have  a  right  to 
object  to  it  may  be  presumed  to  be  done  by  his  licence.    Thus,  where  an 
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enclosure  had  been  made  from  a  waste  twelve  or  fourteen  years,  and  seen 
by  the  steward  of  the  lord  from  time  to  time,  without  objection,  it  was 
left  to  the  jury  to  say  whether  the  inclosure  was  made  by  the  lord's  licence. 
Doe  d.  Foley  y.  Wilson,  1 1  East,  56.  An  entry  in  a  merchant's  book, 
purporting  to  be  a  copy  of  a  letter  addressed  by  him  to  his  partner  abroad, 
IS  evidence,  as  against  the  writer,  that  it  was  also  sent,  Sturge  v.  Buchanan, 
10  Ad.  &  E.  598.  So  indorsements  on  a  promissory  note  admitting  the 
receipt  of  interest,  are  presumed  (except  for  the  purpose  of  rebutting  the 
Statute  of  Limitations,  vide  post,  p.  38)  to  have  been  made  at  the  time 
they  bear  date.  Smith  v.  Battens,  1  M.  &  Bob.  341.  And  a  bill  is  pre- 
sumed to  be  made  on  the  day  of  its  date ;  Owen  v.  Waters,  2  M.  &  W. 
91 ;  Laws  y.  Band,  3  C.  B.,  W.  S.  442;  27  L.  J.,  C.  P.  76;  except  when 
used  to  prove  a  petitioning  creditor's  debt  at  the  date  specified ;  Anderson 
y.  Weston,  6  N.  C.  296,  301 ;  but  the  soundness  of  this  exception  was 
Questioned  in  Potez  v.  Glossop,  ante,  p.  35.  When  the  bona  fides  of  a  sale  to 
tne  plaintiff  by  a  bankrupt  was  diluted  by  the  assignees,  the  plaintiff  was 
allowed  to  use  a  receipt  and  delivery  order  for  the  goods,  dated  at  the 
time  of  the  alleged  sale,  but  not  dehvered  to  the  witness  who  produced 
them  till  after  Ihe  sale  and  bankruptcy,  as  confirmatory  evidence  of  the 
date  of  the  sale.  Morgan  v.  Whitmore,  6  Exch.  716 ;  20  L.  J.,  Ex.  289. 
On  the  ground  of  danger  of  collusion,  it  was  considered  necessary  to  give 
extrinsic  evidence  of  the  date  of  letters  put  in  to  show  the  terms  on  wnich 
husband  and  wife  were  living,  in  an  action  for  adultery.  Trdawney  v. 
Colman,  2  Stark.  193. 

In  many  cases,  thou^  the  fact  of  actual  knowledge  cannot  be  proved, 
it  will  be  presumed.  Thus,  where  the  rules  of  a  dub  are  contained  in  a 
book  openly  kept  by  the  proper  officer  or  servant  of  the  club,  every  mem- 
ber of  the  club  must  be  presumed  to  be  acquainted  with  them.  Baggett  v. 
Musgrave,  2  C.  &  P.  556 ;  Alderson\,  Clay,  1  Stark.  405;  Wiltzie  v.  Adam^ 
son,  1  Phill.  Ev.  252,  6th  ed.  A  person  dealing  with  a  registered  company 
is  presumed  to  know  the  registered  constitution  of  the  company.  Bcu/our 
v.  Ernest,  5  0.  B.,  N.  S.  600 ;  28  L.  J.,  C.  P.  170. 

It  is  not  very  easy  to  distinguish  those  presimiptions  which  are  obli- 
gatory on  a  jury  from  those  wmch  they  are  at  liberty  to  disregard  and  to 
negative,  even  when  not  rebutted.  Judges  have  entertained  different 
opinions  on  this  head  as  regards  the  effect  of  long  user  in  proof  of  pre- 
scriptions and  customs.  On  the  one  hand,  the  tiue  to  important  rights 
can  hardly  be  considered  as  secure,  if  no  anti(}uity  of  enjoyment  can 
prevent  them  from  being  exposed  to  the  casualties  of  a  verdict ;  on  the 
other  hand,  it  seems  to  be  a  contradiction  in  terms  to  leave  to  the  jury 
presumptive  evidence  of  a  fact  with  no  alternative  but  to  find  it.  See  the 
remarks  in  Newcastle,  Pilots  of,  v.  Bradley,  2  E.  &  B.  430-1,  n. 

It  is  not  permitted  to  the  parties  to  prove  every  fact  which  would  lead 
to  a  presumption  in  some  measure  bearing  on  the  question  in  issue.  If 
there  were  no  limits  to  this,  it  is  obvious  that  a  trial  might  be  unduly 
lengthened ;  and  it  is  clear  that  a  judge  may  refuse  to  receive  evidence 
which  only  leads  to  a  very  weak  presumption.  See  Proof  of  eoUaieral 
facts,  post,  pp.  84,  85. 

Presumption  of  payment,'}  If  a  landlord  give  a  receipt  for  the  rent  last 
due,  it  is  presumable  that  all  former  rent  has  been  paid.  GKlb.  Ev.  157. 
And  payment  from  1864  to  1877  by  a  tenant  in  common  to  his  co-tenant 
of  a  moiety  of  the  rent  of  the  lands  is  said  to  be  evidence  of  such  payment 
prior  to  1864.  Sanders  v.  Sanders,  19  Ch.  D.  373,  C.  A.  Where  a  bill  of 
exchange,  negotiated  after  acceptance,  is  produced  from  the  hands  of  the 
acceptor  after  it  is  due,  the  presumption  is,  that  the  acceptor  has  paid  it ; 
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Gibbon  t.  Feaiherstonhaugh,  1  Stark.  225 ;  but  not  without  proof  of 
circulation  after  acceptance.  Pfiel  y.  Vanbatenberg,  2  Camp.  439.  Proof 
that  the  plaintiff  and  other  workmen  employed  by  the  defendant  came  to 
him  regularly  every  week  to  receive  their  wages  from  him,  and  that  the 
plaintiS  had  not  been  heard  to  complain  of  non-payment,  is  presumptive 
evidence  of  payment  of  his  past  wages.  Luca8  v.  ifovoailieaki,  1  Esp.  296 ; 
Selien  v.  Norman^  4  C.  &  P.  80.  So  where  the  demand  was  for  the 
proceeds  of  milk  sold  daily  to  customers  bv  the  defendant  as  agent  to  the 
plaintiff,  and  it  appeared  that  the  course  of  dealing  was  for  the  defendant 
to  pay  the  plaintiff  every  day  the  money  which  she  had  received  without 
any  written  voucher  passing,  it  was  ruled  that  it  was  to  be  presumed  that 
the  defendant  had  in  fact  accounted,  and  that  the  <ytiu8  of  proving  the 
contrary  lay  on  the  plaintiff.  Evans  v.  Birch^  3  Camp.  10.  So  where 
goods  have  been  consigned  to  a  factor  to  sell  on  commission,  it  may  be 
presumed,  after  a  reasonable  time  [«.  g,  fourteen  years]  that  he  has  ac- 
counted. Topham  V.  Braddick,  1  Taunt.  572.  A  debt,  whether  by  simple 
contract  or  specialty,  may  be  presumed  to  be  satisfied  from  mere  lapse  of 
time.  Thus,  a  simple  loan  thirteen  years  ago  may  be  presumed  to  be 
repaid,  where  no  evidence  to  the  contrary  is  offered.  Cooper  v.  TurruVf 
2  Stark.  497.  A  similar  presumption  was  held  to  arise  in  the  case  of  a 
promissory  note ;  Duffield  v.  Creed,  5  Esp.  52  ;  see  also  Brown  v.  Muther^ 
jfordf  14  Ch.  D.  687,  C.  A. ;  this  was,  however,  doubted  by  Abbott,  C.  J., 
in  Du  Belloix  v.  Waterpark^  1  D.  &  Ry.  16.  The  production  of  a  cheq^ue 
drawn  by  the  defendant  on  his  banker,  and  payable  to  the  plaintiff,  with 
proof  that  plaintiff  indorsed  his  name  upon  it,  and  that  it  had  been  paid, 
affords  prima  facie  evidence  of  payment  to  him.  Egg  v.  Bamett,  3  Esp. 
196 ;  Boswell  v.  Smithy  6  C.  &  P.  60.  So  the  drawing  of  a  cheque  by  A. 
in  favour  of  B.,  and  payment  of  it  to  B.,  was  held  proof  of  payment  by 
A.  to  B.,  without  showing  that  A.  gave  it  to  B.  Mountford  v.  Harper, 
16  M.  &  W.  825 ;  correcting  the  decision  in  Lloyd  v.  Sandilands,  Gow,  16. 
The  strength  of  evidence  such  as  that  in  the  cases  last  dted  must  neces- 
sarily vary  with  the  character  of  the  debt,  the  mode  in  which  it  has  been 
contracted,  the  position  of  the  parties,  and  other  similar  circumstances. 
As  if  the  party  producing  the  security  were  fellow-lodger  or  derk  to  the 
ori^al  holder,  or  his  near  relation,  or  in  any  position  where  he  might 
easily  possess  himself  of  the  document.  Where  S.  proved  that  he  lent  B. 
a  cheque  on  his  bankers  for  100/.,  and  produced  the  cheque  crossed  with 
the  names  of  B.'s  bankers,  and  showed  that  100/.  had  been  paid  to  the 
accoimt  of  B.  the  day  after  the  cheque  became  due ;  but  it  appeared  that 
the  papers  of  B.,  after  he  became  bankrupt,  fell  into  the  hands  of  S. :  it 
was  held  that  there  was  no  presumption  that  the  amount  of  the  cheque 
had  been  paid  to  B.  Bleasby  v.  Croasley,  3  Bing.  430.  In  an  action  by 
indorsee  against  acceptor,  to  which  defendant  pleaded  payment,  the 
plaintiff  produced  the  bill  on  which  a  receipt  was  indorsed;  proof  was 
given  that  an  unknown  person  had,  after  dishonour  by  the  defendant, 
paid  the  amount  te  a  holder,  and  taken  it  away  with  the  receipt  indorsed : 
held  that  this  was  no  evidence  of  payment  by  the  defendant,  Phillips  v. 
Warren,  14  M.  &  W.  379. 

Although  a  limitation  of  actions  on  bonds,  &c.,  is  now  provided  for  by 
stat.  3  &  4  Will.  4,  c.  42,  yet  a  reference  to  the  cases  under  the  former  law 
will  still  be  occasionally  necessary  or  convenient.  Payment  of  a  bond  is 
presumed  after  twenty  years  without  demand  made ;  Oswald  v.  Legh,  1 
T.  B.  270 ;  Bostock  v.  Hume,  7  M.  &  G.  893 ;  and  even  after  the  lapse  of 
a  less  time,  if  other  circumstances  concur  to  fortify  the  presumption,  as  a 
settlement  of  accounts  in  the  meantime.  S.  C.  CoUell  v.  Budd,  1  Camp.  27. 
llie  presumption  may  be  rebutted  by  circumstances,  as  by  the  defencunt's 
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admisfiion  of  tlie  debt,  or  by  proof  of  payment  of  interest  within  twenty 
years.  So  by  proof  that  the  defendant  nas  resided  abroad  during  the  whole 
of  the  time ;  Netuman  v.  Netvman,  1  Stark.  101 ;  Elliott  y,  Elliott ,  1  M.  & 
Eob.  44;  or  was  insolvent;  Fladong  v.  Winter ,  19  Ves.  196;  see  HtUl, 
Mayor  ofy  v.  Horner^  Cowp.  109,  and  3  Man.  &  Ry.  118,  n.,  where  the 
origin  of  the  doctrine  of  twenty  years'  presumption  is  discussed.  But  see 
Wtllaume  v.  Gorges,  1  Camp.  217,  contra. 

On  the  ground  that  they  are  against  the  obligee's  interest,  indorse- 
ments on  a  bond  made  by  the  deceased  obligee,  acknowledging  the 
receipt  of  interest  within  twenty  years,  have  been  admitted  to  rebut  the 
presumption  of  payment  of  principal,  provided  there  be  evidence  that 
such  indorsements  existed  before  the  presumption  of  payment  arose. 
Seark  v.  Barrin^fton,  Ld.,  2  Stra.  826;  Bose  v.  Bryant,  2  Camp.  322; 
Gleadow  v.  Atkin,  1  Or.  &  M.  421.  But  where  the  indorsement  was 
made  after  the  lapse  of  twenty  years  it  was  not  admissible  in  evidence ; 
Turner  v.  Crisp,  cited  Stra.  827.  Since  Lord  Tenterden's  Act  (9  Geo.  4, 
c.  14),  s.  3,  indorsements  of  this  kind  are  no  longer  sufficient  to  prevent 
the  operation  of  the  Statute  of  Limitations  in  the  case  of  bills,  notes, 
and  other  simple  contracts  within  tbe  provisions  of  that  statute;  but 
tiiey  may  still  be  admissible  for  otlier  purposes,  as  to  rebut  the  pre- 
sumption of  payment  of  principal ;  and  as  the  Act  of  9  Geo.  4,  seems 
to  contemplate  only  "writings'  within  the  old  Statute  of  Limitations, 
and  no  similar  provision  is  contained  in  the  stat.  3  &  4  Will.  4.  c.  42, 
indorsements  on  hoinds  and  specialties  may  still  be  available  to  exempt  the 
debt  from  the  operation  of  the  statute,  by  constituting  evidence  of  part 
payment  under  sect.  5  of  the  last  Act.  If  so,  it  may  be  a  question  wbetner, 
notwithstanding  the  decisions  mentioned  imder  me  last  head  respecting 
the  presumption  in  favour  of  the  dates  which  instruments  purport  to  bear, 
some  extrinsic  evidence  ought  not  to  be  given  that  the  indorsements 
were  reallv  made  at  the  date  thereof,  or  at  least  hefore  the  time  of 
limitation  had  lapsed.  See  the  observations  in  1  Taylor,  Evid.,  §§  623 — 
629.  The  preponderance  of  authority  is  at  present  against  the  admission 
of  such  indoi*8ements  without  extiinsic  proof  of  the  date.  An  indorse- 
ment, made  within  twenty  years,  of  the  payment  of  interest  within 
twenty  years,  is  sufficient  to  rebut  the  presumption,  though  the  interest 
accrued  beyond  twenty  years.  Sanders  v.  Meredith,  3  M.  &  By.  116. 
An  indorsement  on  a  note,  payable  after  demand,  of  the  payment  of 
interest,  is  evidence  of  the  note  having  become  payable  by  a  demand 
having  been  made.    Brown  v.  Buther/ord,  14  Ch.  D.  687,  0.  A. 

Presumption  of  property.']  Proof  of  the  possession  of  land,  or  of  the 
receipt  of  rent  from  tne  person  in  possession,  is  primd  facie  evidence  of 
seisin  in  fee.  ^e  post,  tit.  Action  for  recovery  of  land.  The  owner  of  the 
fee  simple  is  presumed  to  have  a  right  to  the  minerals ;  but  that  presump- 
tion may  be  rebutted  by  non-enjoyment,  and  by  the  user  of  persons  not 
the  owners  of  the  soil.  Bowe  v.  Grenfel,  Ry.  &  M.  396 ;  Bouje  v.  Brenton, 
8  B.  &  0.  737.  Payment  of  a  small  unvaried  rent  for  a  long  series  of 
years  [e.g.  38]  to  the  lord  of  a  manor,  raises  the  presumption  that  the  rent 
is  a  quit  rent,  and  not  rent  service.  Doe  d.  Whittick  v.  Johnson,  Gow,  173. 
Sed  qii.  see  Hardon  v.  Hesketh,  4  H.  &  N.  175 ;  28  L.  J.,  Ex.  137.  But 
long-continued  payment  by  one  lord  of  a  manor  to  another  lord  is  not 
presumptive  evidence  that  one  manor  was  originally  part  of  the  other. 
Anglesey,  Ms,  v.  Hatherton,  Ld,,  10  M.  &  W.  218.  In  ejectment  for  a 
mine,  a  former  recovery  in  trover  for  lead  dug  out  of  it,  does  not  per  se, 
afford  evidence  of  the  plaintiff's  then  possession  of  the  mine.  B.  N.  P. 
102.     The  owners  of  contiguous  houses  have  no  presumed  right  of  mutual 
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support.  It  mnst  be  daimed  by  actual  or  implied  grant  or  reseryation. 
2  Boll.  Ab.  664, 1.  60;  Partridge  v.  Scott,  S  M.  &  W.  220;  and  see  Angus 
V.  Daltdn,  infra.  But  it  is  otherwise  in  the  case  of  iiie  ownership  of 
adjoining  land  in  its  natural  state.  Boll.  Ab.  supra ,  and  cases  citea  in 
Humphries  v.  Brogden,  infra.  So  where  the  surface  and  the  subsoil  are 
Tested  in  different  owners,  the  presumption  is  that  the  owner  of  the  surface 
has  a  ris^ht  to  the  support  of  the  subsoil.  Humphries  v.  Brogden,  12  Q.  B. 
739,  and  judgment,  Ibid,  As  to  the  presiunption  of  a  right  of  lateral 
support  for  buildings,  see  Angus  v.  Dalton,  6  Ap.  Oa.  740,  D.  P.  See 
further,  post,  tit.  Action  for  disturbance  of  right  of  support.  In  all  these 
cases  the  presumption  may  be  displaced  or  reversed  by  proof  of  express 
covenants  between  the  parties,  or  oy  implied  obligations  arising  out  of  the 
original  circumstances  under  which  the  proper^  became  divided.  See 
Bichards  v.  Bose,  9  Exch.  218 ;  23  L.  J.,  Ex.  3. 

For  other  cases  of  presumed  ownership,  or  property,  see  further,  the 
heads  Action  for  nuisance,  and  trespass  to  Land,  post. 

Presumption  of  grants,  <fcc.]  It  is  a  rule  of  prescription  that  **  'antiquity 
of  time  justifies  all  titles  and  supposeth  the  best  beginning  the  law  can 
give  them.*  So  that  if  evidence  be  given,  after  long  enjoyment  of  pro- 
perty to  the  exclusion  of  others,  of  such  a  character  as  to  establish  that  it 
was  dealt  with  as  of  ri&;ht  as  a  distinct  and  separate  property  in  a  manner 
referable  to  a  possible  legal  origin,  it  is  presumed  that  the  enjoyment  in 
the  manner  long  used  was  in  pursuance  of  such  an  origin,  which,  in  the 
absence  of  proof  that  it  was  modem,  is  deemed  to  have  taken  place  beyond 
legal  memory."  Johnson  v.  Barnes,  L.  B.,  7  C.  P.  692,  604,  per  cur, ; 
li.  B.,  8  0.  P.  627,  Ex.  Ch.  Thus,  independently  of  the  statute  2  &  3 
"Will.  4,  c.  71,  for  shortening  the  time  of  prescription,  evidence  of  the 
adverse  enjoyment  of  an  easement  (as  of  lights  or  a  way)  for  twenty  years 
or  upwards,  unexplained,  is  held  to  afford  a  presumption  of  a  grant  or 
other  lawful  title  to  enjoy  it.  Lewis  v.  Price,  2  Wms.  Saund.  175  a ; 
VampbeU^r,  Wilson,  3  East,  294;  Livett  v.  Wilson,  2  Bing.  115;  post. 
Action  for  disturbance  of  way.  The  uninterrupted  possession  of  a  pew  for 
thirty-six  years  affords  a  presumption  of  title  by  faculty  or  otherwise. 
Bogers  v.  Brooks,  cited  1  T.  B.  431,  n.  See  also  Halliday  v.  Phillips,  23 
Q.  B.  D.  48,  0.  A.  So  the  use  for  over  forty  years  of  a  sign  board 
attached  to  an  adjacent  house  is  evidence  of  a  grant  of  the  easement  to 
keep  it  there.  Moody  v.  SteggJes,  12  Gh.  D.  261.  Exclusive  possession  of  a 
stream  of  water  in  any  particular  manner  for  twenty  years  is  presumptive 
evidence  of  right  in  the  party  enjoying  it  derived  from  a  grant,  or,  if  need 
be,  an  Act  of  Parliament.  Bealey  v.  Shaw,  6  East,  215.  See  Mason  v. 
Hill,  5  B.  &  Ad.  1;  Magor  v.  Chadwick,  11  Ad.  &  E.  571 ;  Ivimeyy, 
StotJcer,  L.  B.,  1  Ch.  396.  So  from  twenty  years*  enjoyment  the  jury  may 
presume  a  grant  of  the  right  of  landing  nets  on  another's  ground  to  the 
owners  of  a  fishery.  Oray  v.  Bond,  2  B.  &  B.  667.  When  rights  of  com- 
mon and  estovers  have  been  enjoyed  for  many  years  by  the  freehold 
tenants  of  a  manor,  and  also  by  the  inhabitants,  the  latter  will  be  pre- 
sumed to  claim  through  the  former,  so  as  to  have  acquired  a  legal  origin 
for  the  right.  Warrick  v.  Queen* s  College,  Oxford,  L.  B.,  6  Ch.  716.  So 
where  a  borough  corporation  had  by  prescription  a  several  oyster  fishery 
in  an  estuary,  and  the  free  inhabitants  of  ancient  tenements  in  the 
borough  from  time  immemorial,  without  interruption  and  claiming  as  of 
right,  exerdsed  the  privilege  of  dredging  for  oysters  without  stint  during 
a  portion  of  the  year,  it  was  held  that  the  right  of  the  corporation  must  be 
presumed  to  have  been  granted  to  them  subject  to  a  trust  or  condition  in 
favour  of  such  inhabitants  in  accordance  with  the  usage.    Saltash,  Mayor 
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of,  V.  Goodman,  1  Ap,  Ca.  633,  D.  P.  See  Tilbury  v.  Siloa,  45  Ch.  D. 
98,  0.  A.  In  order,  nowever,  to  establish  the  presumption  of  a  ^mnt  of 
an  easement,  it  must  appear  that  the  enjojjrment  was  with  the  aoquieecenoe 
of  him  who  was  seised  of  an  estate  of  mheritance ;  for  a  tenant  for  life 
or  years  has  no  power  to  grant  such  right,  except  as  against  himself. 
BHghtY.  Walker,  1  0.  M.  &  E.  219;  Daniel  v.  NoHh,  H  East,  372; 
Barker  y.  Richardson,  4  B.  &  A.  579.  And  in  order  to  make  the  en- 
joyment evidence  as  against  a  reversioner,  there  must  be  evidence  against 
him  of  acquiescence  distinct  from  the  mere  enjoyment  of  the  easement. 
But,  if  the  easement  existed  previously  to  the  commencement  of  the 
tenancy,  the  fact  of  the  premises  having  been  for  a  long  time  in  the  po8> 
session  of  a  tenant  will  not  defeat  the  presumption  of  a  grant.  Cross  v. 
Lewis,  2  B.  &  C.  686;  see  post.  Action  for  disturbance  of  way ;  Proof 
of  public  way.  As  to  presumption  of  a  grant  of  lateral  support  for  a 
building,  see  Angus  v.  BaUon,  4  Q.  B.  D.  162,  C.  A. ;  6  Ap.  Ca.  740,  D.  P. 
So  of  access  of  air  thereto,  see  Bass  v.  Gregory,  25  Q.  B.  D.  481.  As  to 
presumed  grants  and  reservations  of  easements,  see  further,  sub  tit.  Actions 
for  obstruction  of  light  and  air,  and  for  disturbance  of  watercourse,  post. 

As  a  jury  will  be  at  liberty  to  negative  a  fi:rant,  unless  some  probable 
evidence  of  one  is  laid  before  them,  the  title  by  lost  grant  cannot  always 
be  relied  on.  See  Norfolk,  Duke  of  v.  Arbuthnot,  5  C.  P.  D.  390,  392, 
The  stat.  2  &  3  Will.  4,  c.  71,  while  on  the  one  hand  it  confers  a  new  title 
by  uninterrupted  enjoyments,  and  so  dispenses  with  the  necessity  of  pre- 
suming grants,  on  the  other  hand  enacts  (sect.  6],  that  in  l^e  cases  therein 
provided  for  (that  is,  cases  of  easements  and  profits  d  prendre)  no  pre- 
sumption shall  be  made  in  support  of  a  claim  on  proof  of  enjoyment  for 
a  less  period  than  the  number  of  years  specified  in  the  Act. 

Charters  and  grants  from  the  Oown  may  be  presumed  from  length  of 
possession  (as,  lor  instance,  100  years)  not  merely  in  suits  between 
private  parties,  but  even  against  the  Crown  itself,  if  the  Crown  be 
capable  of  making  the  grant.  Hull,  Mayor  of  v.  Homer,  Cowp.  102 ; 
Jenkins  v.  Harvey,  1  0.  M.  &  B.  877.  Even  where  there  is  no  person 
competent  to  make  an  indefeasible  grant,  an  Act  of  Parliament  may  be 
presumed  in  favour  of  very  long  user.  Lopez  v.  Andrew,  3  M.  &  By. 
329,  n.  But  it  has  been  said  tnat  **  no  judge  would  venture  to  direct  a 
jury  that  they  could  affirm  the  passing  of  an  Act  of  Parliament  within 
the  last  250  years,  on  an  important  subject  of  general  interest,  of  which 
no  vestige  can  be  found  on  the  parliament  rolls  or  other  records,  or  in  the 
history  of  the  country : "  and  the  court  accordingly  refused  to  presume 
any  Act  sanctioning  a  mode  of  nominating  by  the  Crown  to  a  deanery, 
wmch  was  shown  to  have  begun  in  the  16th  century,  and  to  have  con- 
tinued, without  interruption,  for  the  last  250  years.  R,  v.  S,  Peters, 
Exeter,  12  Ad.  &  E.  512 ;  and  see  a  like  opinion  expressed  in  Att.-Gen,  v. 
Ewelme  Hospital,  17  Beav.  366;  22  L.  J.,  Ch.  846.  See  also  Chilton  v. 
Corporation  of  London,  7  Ch.  D.  735.  See  also  cases  of  presumption, 
arismg  from  long  possession  mentioned  arguendo,  in  Tenny  v.  Jones,  10 
Bing.  78 ;  Doe  d.  Millett  v.  Millett,  11  Q.  B.  1036 ;  Lyon  v.  Reed,  13  M.  & 
W.  285.  The  circumstances  may  negative  the  presumption  of  the  grant 
notwithstanding  long  user,  e,g,,  where  the  enjo3rment  has  been  under  a 
void  charter.  Att.-Gen,  v.  Horner,  14  Q.  B.  D.  245,  C.  A.  Where  by  an 
Act  of  Will.  3,  certain  corporation  land  was  set  apart  for  a  burial  ground, 
which  was  afterwards  consecrated,  it  was  held  that  a  conveyance  of  the 
land  from  the  corporation  might  be  presumed.  Campbell  v.  Liverpool, 
Mayor  of,  L.  E.,  9  Eq.  579. 

Where  the  origin  of  the  possession  is  accounted  for  without  the  aid  of  a 
grant  or  conveyance,  and  it  is  consistent  with  the  fact  of  there  having 
been  no  conveyance,  it  requires  stronger  evidence  than  mere  possession. 
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to  warrant  a  jury  in  saying  that .  any  conveyance  has  been  executed. 
Doe  d.  Fenvn'ck  y.  Beed,  5  B.  &  A.  232.  And  user  of  land  is  evidence  of  a 
grant  thereof,  only  where  the  user  would  otherwise  be  illegal ;  where  the 
user  is  referable  to  an  existing  easement,  there  is  no  presumption  of  such 
grant.  Lee  Conservancy  Board  v.  Button,  12  Ch.  D.  383,  406,  409,  C.  A. ; 
6  Ap.  Ca.  685,  D.  P.  Where  there  is  no  evidence  of  the  right  to  an  ease- 
ment, except  mere  user,  without  any  trace  of  the  commencement  of  it,  it 
is  evidence  of  a  title  by  prescription  rather  than  by  grant.  Blewett  v. 
Tregonning,  3  Ad.  &  E.  564.  A  Crown  grant  of  a  profit  a  prendre  to  the 
inhabitants  of  a  parish,  thereby  incorporating  them,  wOl  not  be  presumed 
if  the  presumption  is  inconsistent  with  the  past  and  existing  state  of 
things,  and  there  is  no  trace  of  such  a  corporation  having  existed. 
Rivers,  Ld,  v.  Adams,  3  Ex.  D.  361 ;  Saltash,  Mayor  of  v.  Goodman,  7 
Ap.  Ca.  633,  637.  And  it  seems  that  a  jury  ought  not  to  be  encouraged 
to  presume  a  Crown  grant  from  mere  user  in  favour  of  a  party,  who 
mi^t,  if  he  pleased,  have  produced  an  authentic  enrolment  of  it,  which 
was  shown  by  his  own  witnesses  to  be  in  existence  at  the  Tower.  Brune 
T.  Thompson,  4  Q.  B.  543.  Where  the  plaintiff  claimed,  on  an  indebitatus 
count,  a  toll  by  prescription,  and  proved  constant  perception  of  a  £xed 
amount,  which  the  jury  found  to  be  unreasonable;  held,  that  the  plaintiff' 
was  notentitied  to  recover  at  all,  although  the  jury  found  what  amount 
would  have  been  reasonable.  S.  C.  As  to  presumption  of  fees,  tolls,  &c., 
being  payable  from  long-continued  payment  of  them,  see  the  following 
c&aes—Shtphard  v.  Payne,  12  C.  B.,  N.  S.  433;  31  L.  J.,  C.  P.  297;  16 
C.  B.,  N.  S.  132 ;  33  L.  J.,  C.  P.  158 ;  Bryant  v.  Foot,  L.  E.,  2  Q.  B.  16 ; 
L.  E.,  3  Q.  B.  497,  Ex.  Ch. ;  Lawrence  v.  Hitch,  Id.  521,  Ex.  Ch. ;  Mills 
V.  Mayor  of  Colchester,  L.  E.,  2  C.  P.  476 ;  L.  E.,  3  C.  P.  675;  Gann  v. 
Free  Fishers  of  WhiUtahle,  11  H.  L.  C.  192;  35  L.  J.,  C.  P.  29;  Free 
Fishers  of  WhiUtable  v.  Foreman,  L.  E.,  4  H.  L.  266. 

Mere  possession  of  a  lease  by  the  lessor,  with  the  seals  cut  off,  affords 
no  presumption  of  a  surrender  in  writing  under  the  Stat,  of  Frauds.  Doe 
d.  Courtail  v.  Thomas,  9  B.  &  C.  288. 

Presumption  of  the  duration  of  life  and  survivorship,'}  The  presumption 
of  the  duration  of  life  of  persons  of  "whom  no  account  can  be  given,  gene- 
rally ends  at  the  expiration  of  seven  years  from  the  time  when  they  were 
last  known  to  be  hving.  Per  Ld.  Ellenborough,  C.  J.,  Doe  d.  George  v. 
Jesson,  6  East,  84 ;  Doe  d.  Lloyd  v.  DeaJcin,  4  B.  &  A.  433.  By  stat.  19 
Car.  2,  c.  11,  s.  1,  in  action  by  lessor  or  reversioner  for  the  recovery  of 
lands  granted  or  leased  for  lives,  or  for  years  determinable  on  lives,  the 
cestuis  que  vie  shall  be  accounted  to  be  naturally  dead  if  they  shall  remain 
beyond  the  seas,  or  elsewhere  absent  themselves  within  the  realm,  by  the 
space  of  seven  years  together,  and  no  sufficient  or  evident  proof  be  made 
of  the  lives  of  such  persons :  sect.  4  provides  for  the  recovery  of  the  land 
and  mesne  profits  wnere  the  cestuis  que  vie  are  afterwards  snown  to  have 
been  living.  At  common  law,  proof  by  one  of  a  family,  that,  many 
years  before,  a  ^rounger  brother  of  the  person  last  seised  had  gone  abroad, 
that  the  reputation  in  the  family  was  that  he  had  died  there,  and  that  the 
witness  had  never  heard  in  the  family  of  his  having  been  married,  is  pre- 
sumptive evidence  of  his  death  without  issue.  Doe  d.  Banning  v.  Griffin, 
15  EiEist,  293.  So  where  a  person  is  shown  to  have  been  in  existence  a 
long  time  ago,  as  100  years,  his  death  unmarried  and  without  issue  will 
be  presum^  in  the  aosence  of  any  evidence  to  the  contrary.  Doe  d. 
Oldham  v.  Wolley,  8  B.  &  C.  22 ;  Greaves  v.  Greenwood,  2  Ex.  D.  289, 
C.  A.  But  in  shorter  periods  (as  fifty  years),  inquiry  must  be  made  in 
proper  quarters,  and  from  persons  likely  to  know,  whether  the  missing 
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party,  A.,  has  been  heard  of.  Doe  d.  France  r.  Andrews,  15  Q.  B.  756. 
If  those  persons  say  that  they  have  heard  of  A.,  the  onus  of  proof  is 
shifted,  but  the  party  seeking  to  prove  A.*s  death  may  then  give  eyidence 
to  show  that  their  only  information  is  erroneous.  Edmonds  y.  Prudential 
Assur,  Co,,  2  Ap.  Ca.  487,  511,  514,^er  Ld.  Blackburn.  Proof  that  a 
person  sailed  in  a  ship  bound  for  the  West  Indies,  two  or  three  years  ago, 
and  that  the  ship  has  not  since  been  heard  of,  is  presimiptiye  eyidence 
that  the  person  is  dead ;  but  the  precise  time  of  the  death,  if  material, 
must  depend  upon  the  circumstances  of  the  case.  Watson  y.  Kingj  1 
Stark.  121.  See  also  Doe  d.  Ld,  AsJihumham  y.  Michael,  17  Q.  B.  276; 
20  L.  J.,  Q.  B.  480,  cited  post,  p.  59. 

The  fact  of  the  party  being  aliye  or  dead  at  any  particular  period 
within,  or  at  the  end  of,  the  seyen  years,  must  be  proyed  by  the  P&£^ 
asserting  that  fact.  Doe  d.  Knight  y.  Nepean,  5  B.  &  Ad.  86 ;  2  M.  &  W. 
894,  Ex.  Oh. ;  In  re  PJiene*s  Trusts,  infra.  In  a  case  where  a  girl  of 
sixteen  ran  away  from  her  father,  a  small  farmer,  and  was  neyer  neard 
of  after  1814,  wnen  she  left  England,  Shadwell,  Y.-C,  refused  to  pre- 
sume, in  1844,  that  she  had  died  in  1821 ;  the  mere  fact  of  her  not 
haying  been  heard  of  since  1814  afforded  no  inference  of  her  death;  for 
the  circumstances  of  her  case  made  it  probable  that  she  would  neyer  be 
heard  of  by  her  relations.  Watson  y.  England,  14  Sim.  28 ;  Dowley  v. 
Winfield,  Id,  277 ;  Bowden  y.  Henderson,  2  Sm.  &  Giff.  360.  In  the  cases 
of  In  re  Beasney's  Trusts,  L.  E.,  7  Eq.  498,  and  In  re  Henderson* s  Trusts, 
cited  Id,  499,  it  was  held  that  where  a  person  had  not  applied  for  the 
payment  of  an  annuity  which  he  had  preyiously  receiyed,  and  on  which 
he  was  dependent  for  his  support,  there  was  eyiaence  of  his  death  before 
the  payment  became  due.  See  also  Hickman  y.  Upsall,  L.  E.,  20  Eq.  136; 
4  Ch.  D.  144. 

Pi'esumptions  as  to  the  continuance  of  life  are  not  legal  presumptions, 
but  presumptions  of  fact  only,  depending  on  the  circumstances  of  each 
case.  Lapshy  y.  Qrierson,  1  JI.  L.  0.  498;  R,  y.  Lumley,  L.  E.,  1  0.  C. 
196;  R,  y.  WilUhire,  6  Q.  B.  D.  366.  Where  N.,  bom  in  1829,  went  to 
America  in  1853,  and  frequently  wrote  home  till  August,  1858,  when  he 
wrote  from  on  board  an  Ajnerican  war-ship,  but  from  that  time  nothing 
was  heard  about  him  except  that  he  was  entered  in  the  books  of  the 
American  nayy  as  haying  deserted  on  the  16th  June,  1860,  while  on 
leaye,  Giffard,  L.  J.,  refused  to  presume  that  N.  was  aliye  on  the  6th 
Jan.,  1861.  In  re  Pheni's  Trusts,  L.  E.,  5  Ch.  139 ;  accord.  In  re  Leweji 
TriisU,  L.  E.,  6  Ch.  356.     See  also  In  re  Walker,  L.  E.,  7  Ch.  120. 

Where  a  husband  and  wife  had  been  carried  off  the  deck  of  a  yessel  by 
the  same  waye,  it  was  held  that  there  was  no  inference  of  law  as  to  sur- 
yivorship  from  the  different  sex,  age,  and  state  of  health  of  the  husband 
and  wife ;  that  the  question  was,  £rom  beginning  to  end,  one  of  fact;  and 
the  difference  in  strength,  age,  and  in  other  respects,  was  merely  matter 
of  eyidence  for  the  jury.  Underwood  y.  Wing,  23  L.  J.,  Ch.  982;  4  D. 
M.  &  G.  633 ;  24  L.  J.,  Ch.  293;  affirm,  in  Wing  y.  Angrave,  8  H.  L.  C. 
183;  30  L.  J.,  Ch.  65;  Re  Green's  Settlement,  L.  E.,  1  Eq.  289. 

See  further,  1  Dart's  Vendors  and  Purchasers,  6th  ed,,  pp.  385,  et  seq,, 
where  all  the  cases  on  these  subjects  are  collected. 

A  presumption  which  juries  ought  to  make  is,  that  males  under  fourteen 
are  incapable  of  sexual  intercourse.  The  period  of  gestation  is  also  pre- 
sumed to  be  about  nine  calendar  months.  The  exact  limits  of  variation 
of  this  period  are  not  very  clearly  settled ;  so  that  if  there  were  any 
circumstances  from  which  an  unusually  short  or  long  period  of  gestation 
might  be  inferred,  or  if  it  were  necessary  to  ascerfiim  the  period  with 
nicety,  special  medical  testimony  would  l>e  required.     The  subject  was 
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elaborately  discuseed  in  the  Oardmer  Peerage  case^  whiob  is  reported 
separately  by  Le  Marchant.  See  also  Bosvile  y.  AU.^Gen.  12  P.  D.  177. 
In  ordinary  cases  juries  would  be  directed  that  fruitful  intercourse  and 
parturition  are  separated  by  a  period  not  varying  more  than  a  week  either 
way  from  that  above  mentioned. 

Presumption  in  favour  of  the  regularity  of  acta^  appointments^  <fec.]    The 
legal  maxim  here  applicable  is  omnia  proesumuntur  rite  et  solenniter  esse 
acta.    Where  a  feonment  has  been  proved,  livery  of  seisin  may  be  pre- 
sumed after  twenty  years,  if  possession  has  gone  along  with  the  feoffment; 
JBiden  v.  Loveday,  cited  1  Vem.  196 ;  Bees  v.  Lloyd,  Wightw.  123 ;   but  a 
less  time  than  twenty  years  is  not  sufficient ;  Doe  d.  Wilkina  v.  Cleveland, 
M8.  of,  9  B.  &  C.  864;  except  as  against  one  who  claims  under  it.    Boe  d. 
Bowlandscn  v.  Wainvrright,  5  Ad.  &  E.  520.    As  to  a  presumption  of  the 
r^ularity  of  acts  done  after  a  lapse  of  time  without  impeachment  of 
them,  see  the  observations  of  the  court  in  Williams  v.  Eyton,  2  H.  &  N. 
771 ;  27  L.  J.,  Ex.  176 ;   S.  C.  on  error,  4  H.  &  N.  357;    28  L.  J.,  Ex. 
146.    A  person  will  not  be  presumed  to  have  committed  an  unlawful  act; 
therefore,  when  performances  appeared  to  have  taken  place  at  a  theatre, 
a  licence  was  presumed  in  an  action  against  a  performer  for  not  acting. 
Bodictll  V.  Bedge,  1  C.  &  P.  220.    But  where  the  Act  requiring  the  licence 
directs  that  a  notice  of  it  shall  be  painted  on  the  outside  of  the  house,  and 
there  is  no  such  notice,  it  will  be  presumed,  in  an  action  for  the  penalty, 
that  there  is  no  licence.     Gregory  v.  Tuffs,  6  C.  &  P.  271.     Generally  it 
may  be  laid  down  that  illegality  is  not  presumed.     Oleadow  v.  Atkin,  1 
Cr.  &  M.  418,  per  Bayley,  B. ;   Hire  Purchase  Furnishing  Co,  v.  Bichens, 
20  Q.  B.  D.  389,  per  Bowen,  L.  J.    See  Onus  Probandi,  jj^st,  p.  94.     So 
a  fact  may  be  presumed  from  the  regular  course  of  a  pubhc  office ;   thus, 
where  it  was  proved  that  the  custom-house  would  not  permit  an  entry  to 
be  made,  unless  there  had  been  endorsement  on  a  licence,  it  was  held  (the 
licence  being  lost)  that  from  this  entry  the  endorsement  might  be  pre- 
sumed.   Butler  V.  Allnutt,  1  Stark.  222.     So  when  a  statute  enjoins  a 
public  officer  to  make  an  entry  of  registration  of  a  deed  when  brought  to 
him  with  an  affidavit  of  certain  particulars,  it  must  be  presumed  from 
such  entry  being  made  that  the  affidavit  was  left  with  the  deed,  as  re- 
quired by  the  statute;    Waddington  v.  Boberts,  L.  E.,  3  Q.  B.  679;   the 
deed  in  this  case  was  a  composition  deed  under  the  Bankruptcy  Act,  1861, 
B.  192,  and  the  court  followed  Grindell  v.  Brendon,  6  C.  B.,  N.  S.  698; 
28  L.  J.,  0.  P.  333,  where  the  deed  was  a  bill  of  sale;  Gugen  v.  Sampson, 
4  F.  &  F.  974,  976,  cor.  Ohannell,  B.,  is  to  the  like  effect.     In  Masmi  v. 
Wood,  1  C.  P.  D.  63,  the  comi;  declined  to  follow  these  cases,  on  the 
ground  apparently  that  the  statute  did  not  direct  the  officer  not  to  file  the 
Bill  of  sale  without  the  affidavit.    In  i^e  case  of  t^e  post-office,  there  is  a 
presumption  that  a  letter  properly  directed  and  posted  will  be  delivered 
in  due  course.    See  British  &  American  Telegraph  Co,  v.  Colson^  L.  R.,  6 
Ex.  122,  fer  Bramwell,  B. ;  and  Stocken  v.  Collin,  7  M.  &  W.  615.     This 
presumption  is,  it  would  seem,  to  be  extended  to  postal  telegrams,  now 
that  the  inland  telegraphs  form  part  of  the  Government  postal  system. 

The  most  common  application  of  this  presumption  is  m  favour  of  the 
regular  appointment  of  an  officer  in  the  execution  of  his  duty.  Thus,  the 
fact  of  a  person  acting  in  an  official  capacity  as  a  surrogate,  is  primd  facie 
evidence  that  he  is  duly  appointed,  and  has  competent  authority.  B,  v. 
Verelst,  3  Camp.  432,  So  of  other  public  officers;  though  the  appointment 
must  be  in  writing;  as  in  the  case  of  justices  of  the  peace,  constables,  &c. 
Berryman  v.  Wise,  4  T.  E.  366 ;  Doe  d.  Davy  v.  Haddon,  3  Dougl.  310 ; 
Marshall  v.  Lamb,  5  Q.  B.  115.     So,  where  a  soldier  is  employed  in 
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recruitittg,  it  will  be  presumed  that  he  is  duly  '*  attested  soldier"  -withia 
the  Mutiny  Act.  WotUm  v.  Gavin,  16  Q.  B.  48;  20  L.  J.,  a  B.  73.  See 
also  R,  v.  ffawkinSy  10  East,  211.  So  in  the  case  of  a  constable  appointed 
by  commissioners  under  ajocal  Act.  Butler  y.  Ford,  1  Or.  &  M.  662.  And 
the  fact  is  evidence  even  in  his  own  favour.  S.  C.  So,  where  it  is  neces- 
sary to  prove  the  swearing  of  an  affidavit  before  a  commissioner  of  one  of 
the  superior  courts,  evidence  of  his  acting  as  such  is  sufficient.  B.  v. 
Howard,  1  M.  &  Bob.  187.  Similar  proof  of  a  party's  appointment  as 
ves^  clerk,  M'Oahet/  v.  Alston,  2  M.  &  W.  206 ;  as  solicitor,  Berryman 
V.  Wtse,  supra;  as  overseer,  Cannell  v.  Curtis,  2  N.  0.  228;  Doe  d.  Bowley 
V.  Baines,  8  Q.  B.  1037 ;  or  as  incumbent  of  a  living,  Badford  v.  M^Intoshy 
3  T.  E.  635 — has  been  held  sufficient.  But  in  all  these  cases  the  evidence 
is  only  presumptive,  and  may  be  rebutted,  when  the  regularity  of  the 
appointment  is  a  pertinent  inquiry. 

As  to  presumption  that  an  instrument  lost,  or  not  produced  on  notice, 
is  or  is  not  duly  stamped,  see  tit.  Stamps — Effect  ofwani  of  stamp;  Stamp^ 
when  presumed,  post,  p.  220. 

HEARSAY. 

It  is  a  fi^eneral  rule  of  evidence  that  declarations  of  persons  not  made 
upon  oath  are  inadmissible  evidence  of  the  fact  declared;  Spargo  t. 
Brown,  9  B.  &  0.  938 ;  unless  it  be  by  way  of  admission  by  a  party  to 
the  suit.  Therefore,  hearsay  evidence,  whidi  is  the  mere  repetition  of 
such  declarations  upon  the  oath  of  a  witness  who  heard  them,  is  ex- 
cluded. There  are,  however,  certain  classes  of  cases  in  whidi  hearsay  is 
on  various  ground^  admissible.  See  Sturla  v.  Freccia,  5  Ap.  Ca.  640> 
et  seq.,  per  Lord  Blackburn. 

Hearsay  admissible  in  questions  of  pedigree,']  In  questions  of  pedigree, 
the  oral  or  written  declarations  of  deceased  members  of  the  family  are 
admissible  to  prove  a  pedi^ee.  And  this  exception  is  founded  on  the 
obvious  difficulty  of  tracmg  descent  and  the  relationship  of  deceased 
members  of  families  by  any  other  evidence.  Thus,  declarations  of 
deceased  parents  are  admissible  to  prove  the  legitimacy  of  their  children. 
So,  hearsay  is  good  evidence  to  prove  who  is  a  person's  grandfather ; 
when  he  married;  what  children  he  had;  or  the  death  of  a  relation 
beyond  sea,  &c.  B.  N.  P.  294-5 ;  BHdger  t.  HueU,  2  F.  &  F.  35.  The 
declarations  of  a  deceased  parent  and  another  relation  were  admitted  to 
show  which  of  several  children  bom  at  a  birth  was  the  eldest.  Per 
Eeynolds,  C.  B.,  12  Vin.  Abr.  247;  cited  4  Camp.  410.  Declarations  in 
a  family,  descriptions  in  wills,  inscriptions  upon  monuments,  in  bibles  or 
other  books,  and  in  registry  books,  are  all  admitted,  upon  the  principle 
that  they  are  the  natural  emisions  of  a  party  who  must  know  the  truth, 
and  who  speaks  upon  an  occasion  where  the  mind  stands  in  an  even  posi- 
tion, without  any  temptation  to  exceed  or  fall  short  of  it.  Per  Lord 
Eldon,  Whitelocke  v.  Baker,  13  Ves.  514 ;  Higham  v.  Bidgxoay,  10  East, 
109 ;  Berkeley  Peerage  case,  4  Camp.  418.  And  see  the  Slane  Peerage  case, 
5  01.  &  Fin.  23 ;  and  the  Vaux  Peerage,  lb,  526.  Entries  in  a  family 
bible  are  admissible  in  evidence,  on  the  ground  that,  being  in  that  place, 
they  are  to  be  taken  as  assented  to  by  those  having  the  custody  of  the 
book ;  proof  of  the  handwriting  of  the  entries  is  tnerefore  immaterial. 
Hubbard  v.  Lees,  L.  E.,  1  Ex.  255.  See  also  Berkeley  Peerage  case,  4 
Camp.  421 ;  per  Lords  Ellenborough  and  Bedesdale.  It  seems,  however, 
that  m  the  case  of  any  other  book  the  entries  must  be  mt>ved  to  have 
been  made  by  a  member  of  the  family ;    Tracy  Peerage,  Mubback,  Evid. 
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of  Successioii,  673 ;  or  that  they  hove  been  treated  by  a  relatiye  as  a 
correct  family  memorial.  Hood  y.  BeaucTiampy  8  Sim.  26.  A  pedigree 
which  has  long  hung  up  in  a  family  mansion  is  good  eyidence  in  such 
cases;  Ooodright  d.  Stevens  y.  Moss^  2  Ck)wp.  594;  or  a  marriage  certificate 
kept  by  the  f^nily.  Doe  d.  Jenkins  y.  Daviea^  10  Q.  B.  314.  A  minute- 
book  of  a  yisitation,  signed  by  the  heads  of  the  family,  has  been  admitted, 
though  produced  from  a  priyate  library.  Pitton  y.  Walter ^  1  Stra.  162. 
A  si^ed  pedigree  deliyered  to  the  Heralds'  College  by  yirtue  of  a  com- 
mission under  which  the  college  was  authorized  to  receiye  and  enrol  such 
pedigrees,  was  admitted.  Shrewsbury  Peerage  case,  7  H.  L.  0.  19.  So  a 
paper  in  the  handwriting  of  a  deceased  member  of  the  family,  purporting 
to  giye  a  genealogical  account  of  the  family,  was  held  admissiUe,  though 
neyer  made  public  by  the  writer,  erroneous  in  many  particulars,  and 
professing  to  be  founded  partly  on  hearsay.  Monkton  y.  AU.-Gen,,  2 
Ituss.  &  Myl.  147.  So  a  ring,  worn  publicly,  stating  the  date  of  the 
person's  death  whose  name  is  engrayed  upon  it.  S.  0.,  Id.  162.  So  a 
description  of  a  party  as  **  daughter  and  neir"  in  a  deed  signed  by  the 
party  so  described.  Doe  d.  Jenkins  y.  Davies,  supra  ;  Smith  y.  Tebbitt, 
L.  R.,  1  P.  &  M.  354.  But  an  old  i>edigree,  professin|^  on  the  face  of  it 
to  be  compiled  from  '*  registers,  wills,  monumental  inscriptions,  family 
rea)rds,  and  history,"  and  going  back  to  a  fabulous  date,  is  not  eyidence, 
though  proyed  to  he  signed  by  members  of  the  family,  except  so  far  as  it 
relates  to  persons  presumably  known  to  them,  or  respecting  whom  they 
may  haye  obtained  information  from  other  members  of  the  family; 
whether  the  mere  recognition  of  a  pedigree  by  a  deceased  ancestor  will 
make  it  Intimate  eyidence  (except  against  claimants  under  him)  is 
doubtful.  Davies  y.  Lowndes,  5  N.  0.  161;  6  M.  &  Gb.  471, 512, 525,  Ac, 
Ex.  Ch.  The  ground  upon  which  the  inscription  on  a  tombstone,  or  a 
tablet  in  a  church,  is  admitted,  is  that  it  is  presumed  to  haye  been  put 
there  by  a  member  of  the  family  cognizant  of  the  facts,  and  whose 
declaration  would  be  eyidence.    Id.  512,  per  Parke,  B. 

The  memoranda  of  a  parent  haye  been  held  good  eyidence  to  proye  the 
time  of  the  birth  of  a  child.  Herbert  y.  Tuckal,  T.  Baym.  84,  cited  by 
Lord  Ellenborough  in  Boe  d.  Btv/my.  Rawlings,  7  East,  290.  So  the 
statement  of  a  parent,  though  written  long  after  the  time  of  birth. 
Glenister  v.  Harding,  29  Ch.  1).  986.  But  only  in  a  case  of  pedigree. 
Haines  y.  Outhrie,  13  Q.  B.  D.  818.,  C.  A.  So  the  declaration  of  a  father 
as  to  the  plUux  of  birth  of  a  son  was  considered  inadmissible,  as  being  a 
mere  question  of  locality,  and  not  of  pedigree,  in  R.  y.  Erith,  8  East,  542. 
So,  in  Shields  y.  Boucher,  1  De  G.  &  Sm.  40,  Wilde,  C.  J.,  rejected,  upon 
the  trial  of  an  issue,  declarations  of  a  relation  as  to  the  part  of  England 
from  which  he  had  originally  come;  but  on  moyin^  for  a  new  trial, 
Knight-Bruce,  Y.-C,  expressed  a  strong  opinion  in  fayour  of  their 
admissibility  in  a  case  of  mero  genealogy,  and  with  a  yiew  to  iden- 
tify ancestors,  and  distinguished  R.  y.  Erith,  supra.  Accord,  per  £[in- 
deraley,  V.-C,  in  Bauer  y.  Mitford,  7  W.  B.  570,  June,  1859;  and 
declarations  of  a  party,  showing  that  he  has  or  had  relations  Hying  at  A., 
iiaye  been  admitted  to  identify  persons  whose  existence  is  proyed  aliunde. 
Bishton  y.  NesbiU,  2  M.  &  Rob.  554 ;  Hood  y.  Beauchamp,  Hubback,  Eyid. 
of  Succession,  468,  cited  1  Tayl.  Eyid.,  §  582.  The  declarations  of  a  party 
as  to  Ais  own  illegitimacy,  or  place  of  birth,  seem  inadmissible  except 
against  himself,  or  those  claiming  under  him  by  title  posterior  to  the 
declaration.    B.  y.  Bishworth,  2  Q.  B.  476. 

Whero  statements  contained  in  monumental  inscriptions,  and  declara- 
tions made  by  a  deceased  relation,  were  offered  in  eyidence  upon  the  trial 
of  an  issue  out  of  Chancery  to  proye  the  a^es  of  the  parties  referred  to, 
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Tindal,  0.  J.,  rejected  the  evidence ;  but  Lord  Broagham,  C,  after  argn* 
ment,  expressed  a  very  strong  opinion  in  favour  of  it ;  and  afterwu^ 
stated  that  he  had  the  concurring  opinions  of  Littledale,  J. ,  and  Parke,  J. ; 
but,  the  suit  being  compromised,  no  further  opinion  was  deliyered. 
Kidney  t.  Cockhurnj  2  Buss.  &  Myl.  167.  An  inscription  on  a  tombstone, 
stating  the  death  of  a  party  at  the  age  of  ninety,  was  admitted  as  evidence 
of  the  age.  Rider  v.  Malbone,  cor.  Littledale,  J.,  cited  Id.  pp.  169,  170. 
For  other  cases  in  which  inscriptions  on  monuments  have  been  adznitted 
in  proof  of  pedigree,  see  1  Taylor,  Evidence,  §  587,  and  Shrewsbury  Feer- 
age^  7  H.  L.  0. 1.  So,  an  old  tracing  from  an  effaced  monument  has  been 
adxnitted.  Slaney  v.  Wade,  7  Sim.  595.  A  bill  in  Chancery  by  a  father, 
stating  his  pedigree,  was  admitted  in  Taylor  v.  Cole,  7  T.  B.  3,  n. ;  but 
this  ia  contrary  to  the  resolution  of  the  judges  in  the  Banbury  Peerage  case^ 
2  Selw.  N.  P.,  2nd  ed.  773,  and  to  Boileau  y.  RuJUin,  2  Exch.  678.  An 
answer  in  Chancery,  sworn  awU  litem  motam,  seems  unexceptionable  as 
evidence  of  pedigree  incidentally  set  forth  in  it ;  but  in  the  Wharton  Peer- 
age  case,  12  01.  &  Ein.  295,  an  answer,  sworn  but  not  filed,  was  rejected 
as  evidence  of  pedigree.  Proceeding  in  the  sheriff's  court  in  Scotland 
are  admissible,  when  the  pedigree  is  incidentally  stated.  LyeU  y.  Kennedy^ 
14  Ap.  Oa.  437,  D.  P.  The  recital  in  a  family  conveyance  by  a  trustee 
is  evidence  of  parentage.  Slaney  y.  Wade,  sujora.  So  an  old  and  cancelled 
will  has  been  allowed  as  evidence  of  the  existence  and  relative  ages  of 
certain  deceased  members  of  the  family  from  whom  both  pa-rties  derived 
titie.  Doe  d.  Johnson  y.  Pembroke,  Earl  of,  11  East,  504.  The  probate  of 
a  will  is  not  primary  evidence  for  this  purpose.  Doe  d.  Wild  y.  Ormerod^ 
1  M.  &  Bob.  466 ;  Dike  v.  Polhill,  1  Ld.  Baym.  744.  The  wiU  itself  and 
signature  of  the  testator  must  be  proved,  unless  the  age  of  the  document 
or  other  circumstance  dispense  with  such  proof ;  it  is  said,  however,  that 
the  **  ledger  book  "  or  '*  original  rolls  "  of  the  Ecclesiastical  Court,  con- 
taining an  enrolment  of  the  will,  are  admissible  evidence  to  prove 
relationship.    B.  N.  P.  246. 

It  is  not  necessary  that  the  declarations  should  be  contemporaneous  with 
the  facts  declared ;  thus,  a  person's  declaration,  that  his  grandmother's 
maiden  name  was  A.  B.  is  admissible.  Per  Ld.  Brougham,  C,  MoMon  v. 
Att.'Gen,,  2  Buss.  &  Myl.  158.  Nor  is  it  necessary  tioat  the  fact  declared 
diould  be  in  the  personal  knowledge  of  the  declarant ;  thus,  tiie  declara- 
tion of  A.  as  to  what  he  heard  from  B.  is  admissible,  if  both  be  relations. 
S.  C.    Id.  165. 

Declarations  of  the  kind  above  described  are  strictiy  admissible  only  in 
inquiries  relating  to  descent  or  relationship,  or  in  tracing  the  devolution 
of  property.  In  proving  recent  events,  such  as  the  place  of  birth,  age, 
death,  &c.,  of  a  person,  where  that  fEict  is  directly  in  issue,  stricter  proof 
is  required.  Thus  the  declaration  of  a  parent  as  to  the  time  of  a  child's 
birth  is  not  admissible  to  prove  a  defence  of  infancy.  Haines  y.  (hUhrie, 
13  Q.  B.  D.  818,  C.  A.  In  peerage  cases,  also,  unusually  strict  evidence 
is  exacted. 

Ceneral  reputation  is  good  evidence  in  pedigree  cases,  e.  g.,  of  heirship ; 
Dridger  v.  Httett,  2  F.  &  F.  35 ;  of  marriage,  Evans  v.  Morgan,  2  C.  &  J. 
453;  Shedden  Y.  Patrick,  2  Sw.  &  Tr.  170;  30  L.  J.,  P.  M.  &  A.  217 ; 
Campbell  v.  CampbeU,  L.  B.,  1  H.  L.  Sc.  201,  per  Ld.  Cranworth ;  but  if 
it  appear  on  cross-examination  or  otherwise  that  the  witness  is  speaking 
of  evidence  given  him  by  some  individual,  even  as  to  general  reputation, 
the  evidence  ceases  to  be  admissible.    Shedden  y.  Patrick,  supra. 

Hearsay,  of  what  persons,  admissible  in  questions  of  pedigree.']  The  hear- 
say must  be  from  persons  having  such  a  connection  oy  blood  or  maniage 
with  the  party  to  whom  it  relates,  that  it  is  natural  and  likely,  from  their 
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domestio  habits  and  connections,  that  they  are  speaking  the  truth,  and 
are  not  mistaken.    Per  Lord  Eldon,  C,  Whitehcke  v.  BcJeer,  13  Ves.  514. 
Declarations  by  a  deceased  person  as  to  her  own  legitimacy  are  evidence. 
Ftocur,-Oen.  v.  Williams,  31  L.  J.,  P.  M.  &  A,  157.    So  oy  a  deceased 
hnsbuid  as  to  the  legitiinacy  of  his  wife,  and  as  to  the  pedigree  of  her 
family,  are  evidence.     Vowles  v.  Youngy  13  Ves.  148 ;  Doe  d.  Northey  v. 
Harvey,  By.  &  M.  297.    So  the  declaration  of  a  wife  as  to  her  husband's 
family.    Shrewsbury  Peerage,  7  H.  L.  0.  1.    But  not  the  declarations  of 
her  father.    S.  C.    Nor  the  declarations  of  illegitimate  relations.    Boe  d. 
Bam/ord  v.  Barton,  2  M.  &  Rob.  28 ;  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  44; 
32  L.  J.,  F.  M.  &  A.  109.    The  declarations  of  servants  and  intimate 
aoquaintance  are  not  admissible.    Johnson  v.  Lawson,  2  Bing.  86;  S.  0., 
9  B.  Moore,  183.    The  declarations  of  a  deceased  person,  as  to  the  fact  of 
his  own  marriage,  are  evidence.    B.  N.  P.  112;  R,  v.  Brarnley,  6  T.  B. 
330.    The  declarations  of  a  deceased  mother  as  to  the  non-access  of  her 
husband,  are  not  evidence,  on  grounds  of  policy.    R,  y.Luffe,  8  East,  193 ; 
Ooodright  d.  Stevens  v.  Moss,  Cowp.  594.    Nor  are  her  declarations,  or 
those  of  her  husband,  that  her  son  is  the  son  of  another  man.     Cope  v. 
Cope,  1  M.  &  Bob.  269.    But  where  the  non-access  is  admitted  or  estab- 
lished, the  mother's  declarations  may  be  proof  of  paternity.    Legge  v. 
Edmonds,  25  L.  J.,  Ch.  125.    And  her  dedarations  that  her  child  is  a 
bastard,  are  admissible  as  evidence  of  her  conduct;  Aylesford  Peerage,  11 
Ap.  Ca.  1 ;  and  so  are  those  of  the  putative  father ;  Burnahy  v.  Bailliey  42 
Gh.  D.  282 ;  although  the  dedarants  are  alive.    And  although  the  decla- 
rations of  the  parents  are  not  admissible  to  bastardize  a  child  bom  after 
marriage;  they  are  admissible  to  prove  that  the  child  wajs  bom  before 
marriage.     Goodright  d.  Stevens  v.  Moss,  Cowp.  591 ;  Murray  v.  Milner,  12 
Ch.  D.  845.    Before  any  such  declaration  can  be  admitted  in  evidence  the 
relationship  of  the  declarant  by  blood  or  marriage  must  be  established  by 
some  proof  independent  of  the  declaration  itself ;  it  is  the  duty  of  the  judge 
to  decide  whether  this  relationship  is  proved ;  slight  evidence  will,  how- 
ever, be  sufficient.    Plant  v.  Taylor,  7  H.  &  N.  237  ;  31  L.  J.,  Ex.  289 ; 
Smith  V.  TebbiU,  L.  B.,  1  P.  &  M.  354. 

Old  depositions  in  a  suit,  purporting  on  the  face  of  them  to  be  made  by 
relations,  but  not  proved  aliunde  to  have  been  so  made,  were  not  held  evi- 
dence in  the  Banbury  Peerage  case,  2  Selw.  N.  P.  2nd  ed.  773 :  Accord, 
Davies  v.  Morgan,  1  C.  &  J.  591 ;  but  see  Freeman  v.  Phillipps,  4  M.  &  S. 
486,  cited  j9M^,  p.  51,  where  the  antiquity  of  the  depositions  was  held  to 
dispense  with  such  extrinsic  proof.  Although  it  is  necessary  to  give  evi- 
dence dehors  to  connect  the  persons  making  them  with  the  family,  yet 
where  the  question  is  whether  A.  be  related  to  C,  the  declarations  of  B., 
who  is  proved  to  have  been  related  to  A.,  are  evidence  to  prove  C.  related 
to  A.,  wiUiout  evidence  dehors  to  show  B.  related  to  C.  Monkton  v.  Att.» 
Gen.,  2  Buss.  &  Myl.  156.  When  the  judge  has  decided  that  the  evidence 
is  sufficient,  he  may  receive  the  declaration,  although  the  fact  of  relation- 
ship is  the  very  pomt  in  issue  in  the  cause ;  Doe  d.  Jenkins  v.  Davies,  10 
Q.  B.  314 ;  and  he  is  not  bound  to  hear  evidence  on  the  voir  dire  to  rebut 
the  evidence  of  relationship.  Hitchins  v.  Eardley,  L.  B.,  2  P.  &  M.  248. 
It  is  no  objection  that  the  person  who  made  the  declaration  stood  in  pari 
casu  with  the  person  tendenng  it  in  evidence.  Monkton  v.  Att.-Gen,,  2 
Buss.  &  Myl.  159.  In  a  claim  of  peerage  a  widow  was  admitted  to  prove 
declarations  of  her  deceased  husband  in  support  of  her  son's  title,  though 
the  husband,  if  living,  would  have  had  the  right  which  the  declarations 
went  to  establish.  Cited  by  Abbott,  C.  J.,  in  Doe  d.  Tilman  v.  Tarver, 
By.  &  M.  141.  So  declarations  are  admissible,  though  they  tend  to  show 
tlie  declarant's  own  title  at  the  time,  provided  there  was  no  lis  mota; 
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S.  0. ;  Doe  d.  JenkinB  y.  Davie$,  ante,  p.  47 ;  but  in  Plant  y.  Tayhr^  ante, 
p.  47,  it  was  doubted  whether  a  declaration  by  a  person  obyiously  in  his 
own  interest  ought  to  be  reoeiyed.  A  deposition  of  a  deceased  relatiye 
taken  on  a  commission  of  inquiry  as  to  the  next  of  kin  of  a  lunatic,  is 
admissible  to  establish  the  title  of  the  lunatic's  heir-at-law.  Oee  y.  Ward, 
7  E.  &  B.  609. 

The  relatiye,  whose  declarations  are  offered,  must  be  proyed  to  be  dead 
before  they  can  be  admitted  in  eyidence.  Butler  y.  Mountffarret,  n.,  7  H. 
L.  C.  633.  Unless,  indeed,  from  the  circumstances,  his  death  may  be 
presumed ;  vide  ante,  p.  41. 

Heareay  in  quesHone  of  pedigree  pod  litam  motamJ\  If  the  declarations 
were  made  after  a  controyersy  has  arisen  with  regard  to  the  point  in  ques- 
tion, they  are  inadmissible.  Berkeley  Peerage,  4  Gamp.  401.  It  is  not 
necessary,  in  order  to  exclude  the  eyidence,  to  show  that  the  controyersy 
was  Imown  to  the  person  making  the  declaration.  /6. 417 ;  ReiUy  y.  F«tz- 
gerald,  6  Ir.  Eq.  Bot).  348;  Shedden  y.  Patrick,  2  Sw.  &Tr.  170;  30  L.  J., 
P.  M.  &  A.  217.  llie  dedaration  may  be  admissible  though  made  from 
interested  motiyes,  and  in  order  to  preyent  future  controyersy.  Berkeley 
Peerage,  4  Camp.  418.  The  term  controversy  must  not  be  understood  as 
necessarily  signifying  an  exieting  suit,  Monkton  y.  Att.-Oen,,  2  Buss.  & 
Myl.  161;  BMerY.  Mou/ntgarret,  Vt,,  supra;  Frederick  y.  Att.-Oen,,  L.  B., 
3  i^.  &  M.  270.  Nor  a  suit  for  the  same  purpose  as  the  suit  or  proceeding 
in  which  the  eyidence  is  offered.  Berkeley  Peerage,  supra ;  Sussex  Peerage, 
11  CL  &  Pin.  86;  see  Shrewsbury  Peerage,  7  H.  L.  0.  1 ;  and  Davies  v. 
Loumdes,  6  M.  &  Gr.  471,  Ex.  Oh. 

Hearsay  admissible  to  prove  public  rights,']  Another  exception  to  the 
rule  whidi  excludes  hearsa;^  eyidence  is  wnere  the  question  relates  to 
matters  of  public  or  general  interest.  The  term  **  interest"  here  means 
pecuniary  mterest,  or  some  interest  by  which  the  legal  rights  or  liabilities 
of  a  class  of  the  community  are  affected ;  and  the  grounds  of  admissibility 
are, — because  the  origin  of  such  rights  is  generally  ancient  and  obscure, 
and  consequentiy  incapable  of  direct  proof ; — because  in  local  matters  all 
persons  liymg  in  the  neighbourhood,  and  interested  in  them,  are  likely  to 
be  conyersant  with  them ; — ^because  common  rights  are  naturally  Hie  sub- 
ject of  common  and  public  conyersation,  in  the  course  of  which,  state- 
ments are  made,  which  uncontradicted,  are  likely  to  be  true ;  and  thus  a 
trustworthy  reputation  may  arise  from  the  concurrence  of  many  uncon- 
nected witia  each  other,  and  interested  in  inyestigating  the  truth.  Per 
Ld.  Campbell,  in  B.  y.  Bedfordshire,  4  E.  &  B.  541-2 ;  24  L.  J.,  Q.  B.  81. 
It  will  be  seen  from  the  following  illustrations  of  the  rule  that  all  ^e 
grounds  aboye  enumerated  need  not  exist  in  order  to  justify  the  reception 
of  hearsay ;  and  that,  in  some  instances,  other  grounds  may  be  adduced 
in  f ayour  of  it. 

J  Common  reputation  is  admissible  to  proye  not  only  public  or  general 
rights  {Berkeley  Peerage,  4  Camp.  416 ;  Weeks  y.  Sparke,  1  M.  &  S.  686; 
f  Morewood  y.  Wood,  14  East,  329),  but  also  rights  affecting  a  number  of 
persons,  and  therefore  in  the  nature  of  public  rights,  as  a  manorial  cus- 
tom ;  Derm  d.  Goodwin  y.  Spray,  1  T.  K.  466 ;  or  the  extent  of  a  manor ; 
Doe  d.  Padwick  y.  Skinner,  3  Exch.  84 ;  or  a  reputed  manor  which  onoe 
existed;  Doe  d.  Molestvorth  y.  Sleeman,  9  Q.  B.  298 ;  or  common  by  cause 
of  yidnase ;  PrUchard  y.  Powell,  10  Q.  B.  689 ;  or  a  custom  in  a  boroufi;h . 
to  exclude  foreigners;  semb.  Davies  y.  Morgan,  1  C.  &  J.  687;  or  me 
boundaries  between  parishes  or  manors;  NichoUs  y.  Parker,  14  East, 
331,  n. ;  a  parish  modus;  Weeks  y.  Sparke,  1  M.  &  S.  691 ;  White  y.  Lisle, 
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4  Madd.  215  ;  or  parocliial  chapelry ;  Carr  y.  MoHyn,  5  Exch.  69 ;  a  toll 
traverse ;  Brett  v.  BenleSy  M.  &  M.  416 ;  a  ferry ;  Pim  v.  Curelly  6  M.  &  W. 
234 ;  a  county  bridge ;  B.  v.  Bedfordshire,  4  E.  &  B.  535 ;  24  L.  J.,  Q.  B. 
81;  a  several  fishery;  Neill  v.  Duke  of  Devonshire^  8  Ap.  Ca.  135,  D.  P.; 
or  a  right  of  freewarren  by  prescription  over  an  entire  manor,  including 
demesne  and  tenemental  lands ;  Carrvarvon^  El,  of  v.  Villebois,  13  M.  & 
W.  313.  Therefore  the  declaration  of  deceased  copyholders;  or  a  saving 
of  the  right  in  a  private  Act  for  indosure,  inter  alia,  of  copyholders' 
common  rights ;  or  a  verdict  and  judgment  against  a  copyholder,  are  all 
evidence  of  such  a  right  of  freewarren.  S.  0.,  Id,  A  deed  between  the 
lord  and  certain  copynolders,  ratifying  customs  claimed  by  the  latter  in 
consideration  of  a  payment  to  the  lord,  is  evidence  as  against  other  copy- 
holders where  they  set  up  a  general  custom  negatived  by  the  deed.  Semb, 
Anglesey,  Ms,  of  v.  Hathertan,  Ld,,  10  M.  &  W.  218.  A  customary  heriot 
X)ayable  by  a  freeholder  of  a  manor,  may  be  proved  by  presentments  and 
payments  of  heriots  by  other  freeholders  of  the  manor.  Damerell  v. 
Protheroe^  10  Q.  B.  20.  Eeputation  is  admissible  to  prove  the  prescriptive 
liability  of  certain  landowners  to  repair  a  county  bridge ;  for  it  is  a  matter 
of  public  interest,  though  private  interests  are  also  involved.  B.  y. 
Bedfordshire,  supra ;  overruling  B,  v.  Wavertree,  2  M.  &  Bob.  353. 

But  to  prove  a  prescriptive  right,  strictly  private,  such  evidence  is  not 
admissible ;  Morewood  v.  Wood,  14  East,  327 ;  Bichards  v.  Bassett,  10  B.  & 
C.  663 ;  and  Weeks  v.  Sparke,  1  M.  &  S.  687,  where  it  was  allowed  in 
support  of  a  claim  of  a  prescriptive  right  for  the  plaintiff,  owner  of  a 
certain  estate,  to  abridge  by  tillage  the  rights  of  common  appurtenant 
claimed  by  the  defendant  and  many  others,  is  overruled  by  Dunraven,  El, 
of  V.  Llewellyn,  15  Q.  B.  791 ;  19  L.  J.,  Q.  B.  388,  Ex.  Oh. ;  and  see 
Priichard  v.  Powell,  ante,  p.  48.  So,  reputation  as  to  tiie  exemption  of  the 
sheriff  of  a  county  from  the  performance  of  a  public  duty,  viz.,  the  execu- 
tion of  criminals,  was  rejected  in  B,  v.  Antrdbus,  2  Ad.  &  E.  793.  But 
where  the  boundary  of  a  tenement  and  a  hamlet  are  proved  to  coincide, 
then*  evidence  of  reputation  as  to  the  bounds  of  the  tatter  is  legitimate 
evidence  of  the  former.     Thomas  y.  Jenkins,  6  Ad.  &  E.  525. 

On  a  question  whether  a  certain  road  was  a  highway,  a  copperplate 
map  was  produced,  in  which  it  was  so  described ;  it  purported  to  nave 
been  .taken  by  the  direction  of  the  churchwardens,  and  proof  was  offered 
that  it  was  generally  received  in  the  parish  as  an  authentic  map ;  but 
Lord  Kenyon  rejected  the  evidence.  Pollard  v.  Scott,  Peake,  18.  So  the 
production  of  an  old  i)rinted  map  of  a  county  from  the  custody  of  a  countj 
magistrate,  who  had  it  some  years  in  his  possession,  does  not  make  it 
admissible  to  prove  the  bounds  of  the  county.  Hammond  v.  Bradstreet, 
10  Exch.  390 ;  23  L.  J.,  Ex.  332,  Ex.  Ch.  It  should  seem,  however,  that 
if  such  a  map  had  been  supported  by  proof  of  its  compilation  by  persons 
having  particular  means  of  knowledge  of  the  bounds,  or  had  been  m  some 
way  sanctioned  pubHcly  as  authentic,  it  might  have  been  admissible  ajs 
reputation ;  otherwise  there  is  no  reason  for  attaching  more  value  to  an 
engraved  map  than  to  a  printed  book  as  evidence  of  its  contents ;  nor  does 
the  current  use  of  it  by  those  who  reside  in  the  district  delineated  in  it 
imply  an  assent  to  all  its  details.  The  tithe  commission  maps  are  not, 
under  6  &  7  Will.  4,  c.  71,  s.  64,  evidence  as  to  the  boundary  of  land  in 
the  case  of  disputed  title.  Wilberforce  v.  Hearfield,  5  Ch.  D.  709.  An  old 
map  commonly  used  at  a  manor  court  to  define  the  limits  of  copyholds,  is 
not  evidence  of  a  highway,  though  ways  may  be  indicated  upon  it ;  espe- 
cially if  it  does  not  purport  to  describe  them  as  public  ways.  Pipe  y. 
Fukher,  1  E.  &  E.  Ill ;  28  L.  J.,  Q.  B.  12. 

A  public  meeting  called  for  the  purpose  of  considering  about  repairing 
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a  waj,  at  wliich  sereral  present  si^ed  a  paper  stating  that  it  was  not  a 
public  way,  is  evidence,  though  shght,  against  the  rignt.  BarracUmgh  v. 
Johnson,  8  Ad.  &  E.  99.  Even  where  general  reputation  is  evidence,  yet 
the  tradition  of  a  particular  fact  is  not ;  as  that  a  house  once  stood  in  a 
particular  spot.  Irelajtd  v.  Fowelly  Peake,  Evid.  15.  Nor  is  reputation 
admissible  evidence  of  a  farm  modus.  Pritchett  v.  Honeyborney  1  Y.  &  J. 
135.  Where  a  question  of  public  way  was  in  issue,  the  declarations  of  a 
deceased  occupier  of  land  made  whilst  planting  a  tree,  stating  that  he 
planted  it  to  snow  the  boundary  of  the  road,  are  not  evidence  of  the  public 
right,  for  it  is  not  a  statement  of  general  reputation  but  of  a  particular 
fact.  B.  V.  Bliss,  7  Ad.  &  E.  550.  The  declarations  of  a  deceased  lord  of 
the  manor  as  to  the  extent  of  the  waste  are  not  evidence  in  extension  of 
it.  Crease  v.  Barrett^  1  C.  M.  &  R.  919.  Where  the  question  was, 
whether  a  place  was  within  the  limits  of  a  hundred,  ancient  entries  of 
orders  of  justices  in  sessions,  stating  the  place  to  be  within  such  limits, 
were  held  to  be  evidence  of  reputation,  though  the  justices  were  not 
OTOved  to  have  been  resident  within  the  hundred  or  county.  Newcastle, 
I)k.  o/",  V.  BroxtowSy  4  B.  &  Ad.  273.  So  the  question  being  whether 
certain  land  is  in  the  parish  of  A.  or  B.,  ancient  leases,  in  which  they  are 
described  as  lying  in  parish  B.,  are  evidence  that  the  land  is  in  that 
parish.  Plaxton  v.  Dare,  10  B.  &  C.  17.  In  assumpsit  for  tolls  by  a 
lessee  of  the  corporation  of  Cambridge,  an  old  deed  of  composition  be- 
tween it  and  the  University,  recognizing  the  right,  was  admitted  in 
behalf  of  the  plaintiff,  though  not  proved  to  have  been  acted  upon. 
Brett  V.  BealeSy  M.  &  M.  416.  Aliter  of  a  mere  award,  not  proved  to  have 
been  acquiesced  in.  S.  C.  So  an  award  inter  alios  is  not  evidence,  as 
reputation,  of  the  boundary  of  a  parish  and  county.  Evans  v.  Bees,  10 
Ad.  &  E.  151 ;  Wenman  v.  Mackenzity  5  E.  &  B.  447.  The  finding  of  a 
jury,  under  a  commission  duly  issued  out  of  the  duchy  court  of  Lancaster 
on  the  petition  of  the  parties  to  ascertain  the  bounds  of  adjoining  manors, 
is  evidence  of  such  bounds.  Brisco  v.  Lomax,  8  Ad.  &  E.  198.  But  an 
interlocutory  order  of  the  same  court,  containing  only  a  provisional 
arrangement  between  the  parties,  is  not  evidence  of  reputation.  Pirn  v. 
CttrelTy  6  M.  &  W.  234.  Generally,  a  verdict,  and  judgment  thereon,  in 
a  matter  in  which  reputation  is  admissible  evidence,  is  also  admissible ; 
so  of  a  decree,  or  inquest  of  office  lawfully  authorised.  See  Effect  of  docu- 
mentary evidencCy  post,  pp.  190,  194,  198.  Reputation  alone  is  said  to  be 
evidence  of  the  existence  of  a  manor ;  Steel  v.  Pricketty  2  Stark.  463 ;  but 
it  seems  that  some  foundation  should  be  laid  by  proof  of  acts  done,  as 
holding  courts,  &c. ;  and  the  production  of  a  deputation  to  kill  game  is 
not  of  itself  sufi^cient  proof  even  of  a  colourable  title  to  a  real  manor ; 
Bushworth  V.  CraveUy  M*C1.  &  Y.  417 ;  for  the  lord  of  a  mere  reputed 
manor  may  grant  one. 

The  rule  with  regard  to  the  practice  from  whom  the  declarations  proceed 
has  been  thus  laid  down :  In  cases  of  rights  or  customs  which  are  not, 
strictly  speaking,  pubHc,  but  are  of  a  general  nature  and  concern  a 
multitude  of  persons  (as  in  questions  with  respect  to  boundaries  and 
customs  of  particular  districts),  it  seems  that  hearsay  evidence  is  not 
admissible,  unless  it  be  derived  from  persons  conversant  with  the 
neighbourhood.  On  the  other  hand,  actual  inhabitancy  in  the  place,  the 
boundaries  of  which  are  in  dispute,  is  unnecessary.  But  where  the  right 
is  strictly  public  (a  claim  of  highway,  for  instance),  in  which  all  the 
king's  subjects  are  interested,  it  is  difficult  to  say  that  there  ought  to  be 
any  such  limitation.  In  a  matter  in  which  all  are  concerned,  reputation 
from  any  one  appears  to  be  receivable,  but  almost  worthless  unless  it 
came  from  persons  who  are  shown  to  have  some  means  of  knowledge,  as 
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by  Hying  in  the  neighbourhood,  or  frequently  using  the  road  in  dispute. 
Per  Parke,  B.,  in  Crease  v.  Barrett ,  1  G.  M.  &  K.  919 ;  Doe  d.  Molesworth 
Y,  Sleeman,  9  Q.  B.  301,  per  cur.  Thus,  a  document  purporting  to  be  a 
decree  of  certain  persons,  the  Lord  Treasurer  and  Chancellor  of  the 
Exchequer,  &c.,  who  had  no  authority  as  a  court,  was  held  to  be  inad- 
missible evidence  as  reputation  on  a  question  whelJier  the  city  of  Chester, 
before  it  was  made  a  county  itself,  formed  a  part  of  the  county  palatinate, 
because  those  personages  had  from  their  situations  no  peculiar  knowledge 
of  the  facts.  Rogers  y.  Woody  2  B.  &  Ad.  245.  So  the  answers  of  the 
tenants  of  a  manor  to  an  old  commission  of  survey  issued  by  the  lord, 
finding  the  bounds  of  a  manor  and  his  right  to  wreck,  are  evidence  of  the 
former,  but  not  of  the  latter,  they  having  no  peculiar  means  of  knowledge, 
and  the  lord's  title  to  such  a  franchise  not  being  a  matter  of  public 
concern.  Talbot  v.  Lewis,  1  C.  M.  &  H.  495.  Such  a  claim  of  wreck  is 
one  affecting  only  the  interests  of  the  Crown,  and  not  the  tenants  ;  and 
the  case  dif&rs  in  that  respect  from  a  right  of  freewarren  in  Carnarvon^ 
EL  of,Y,  VUlebois,  13  M.  &  W.  313. 

Ancient  answers  of  the  customary  tenants  of  a  manor,  stating  the  rights 
of  the  lord  of  the  manor  to  all  mines  within  it,  are  evidence  oven  agamst 
the  freeholders,  for  this  claim  affects  all  the  tenants.  Crease  v.  Barrett, 
ante,  p.  50.  As  to  the  admissibility  of  inquisitions  and  surveys,  as  evi- 
dence of  reputation,  see  post,  Effect  of  Inquisitions,  <kc.  Declarations  of 
old  persons  concerning  the  boundaries  of  parishes  and  manors  have  been 
admitted  in  evidence,  though  they  were  parishioners  and  claimed  right  of 
common  on  the  wastes  wluch  their  declarations  had  a  tendency  to  en- 
large. Nicholls  y.  Parker,  14  East,  331 ;  Plaxtmi  v.  Dare,  10  B.  &  C.  19. 
See  also  R,  v.  Mytton,  2  E.  &  E.  557 ;  S.  C.  sub  nom.  Mytton  y.  Thorn-- 
hury,  29  L.  J.,  M.  C.  109,  post,  p.  102.  So,  declarations  on  a  question  of 
parochial  modus  were  received,  though  the  deceased  was  a  parishioner, 
and  liable  to  pay  tithe.  Harwood  y.  Sims,  Wightw.  112  ;  Deacle  v.  Han- 
cock,  M*Clel.  85 ;  S.  C,  13  Price,  226.  So,  a  written  declaration  of  a 
deo^ised  corporator  was  considered  to  be  evidence  in  support  of  a  custom 
to  exclude  foreigners.    Davies  v.  Morgan,  1  C.  &  J.  587. 

In  order  to  the  admission  of  evidence  of  reputation,  it  is  not  necessary 
that  the  fact  of  user  should  be  shown ;  Crease  v.  Barrett,  supra  ;  althougk 
there  are  cases  in  which  it  has  been  so  considered ;  see  Weeks  v.  Sparks,  1 
M.  &  S.  686 ;  Rushworth  v.  Craven,  M'Cl.  &  Y.  417 ;  and  it  is  obvious 
that  such  evidence  without  user  will  be  of  little  weight. 

Such  declarations,  as  in  questions  of  pedigree  {vide  ante,  p.  48),  must  not 
have  been  made  post  litem  motam.  R,  v.  Cotton,  3  Camp.  444.  But  where, 
in  a  suit  as  to  the  custom  of  a  manor,  depositions  in  a  former  suit  relative 
to  a  custom  of  the  same  manor  were  offered  in  evidence,  it  was  held  no 
objection  that  the  depositions  taken  in  the  former  suit  were  jwst  litem 
motam,  if  the  two  suits  were  not  upon  the  same  custom ;  and  where  the 
former  suit  was  very  ancient,  it  was  held  unnecessary  to  prove  by  in- 
trinsic evidence  that  the  witnesses  who  made  the  depositions  were  in  the 
situation  in  which  they  professed  to  stand,  or  that  they  had  the  means 
of  becoming  acquainted  with  the  customs  of  the  manor.  Freeman  y.  Phil- 
lipps,  4  M.  &  S.  486 ;  but  see  Banbury  Peerage  case,  2  Selw.  N,  P.  2nd  ed. 
773,  ante,  p.  47. 

The  declarations  of  old  persons  still  alive,  cannot  be  admitted  as  proof 
of  reputation.     Woolway  v.  Rowe,  1  Ad.  &  E.  117. 

Hearsay  admissible  whfn  part  of  the  transaction,"]  When  hearsay  is 
introduced,  not  as  a  medium  of  proof  in  order  to  establish  a  distinct  fact, 
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but  08  being  in  itself  a  part  of  the  transaction  in  question,  and  explana- 
tory of  it,  it  is  admissible.  Words  and  declarations  are  admissible  when 
they  accompany  some  act,  the  nature,  object,  or  motiye  of  which  are  the 
subject  of  the  inquiry.  1  Phil.  Ey.  194,  9th  ed.,  cited  by  Blackburn,  J., 
Hyde  y.  Palmer,  3  B.  &  S.  657 ;  32  L.  J.,  Q.  B.  126 ;  and  see  Bennison  y. 
Cartwright,  5  B.  &  S.  1.  In  the  case  of  an  equiyocal  act,  the  accom- 
panying declarations  are  often  absolutely  necessary  to  show  the  animus  of 
the  actor.  Thus,  if  a  debtor  leayes  home,  the  intent  to  ayoid  his  creditors 
may  be  shown  by  his  declarations  at  the  time.  Baieman  y.  Bailey,  5  T.  B. 
512.  So  a  payment  by  a  debtor  may  be  explained  by  an  accompanying 
request  to  apply  it  to  a  certain  debt.  In  a  suit  for  a  false  representation 
of  the  solyency  of  A.  B.,  whereby  the  plaintiffs  trusted  him  with  goods, 
their  declarations  at  the  time  that  they  trusted  him  in  consequence  of  the 
representation  are  admissible  in  eyidence  for  them.  FelhAves  y.  William^ 
son,  M.  &  M.  306.  So  in  an  action  against  the  drawer  of  a  bill  of  exchange, 
what  was  said  by  the  drawee,  on  the  bill  being  presented,  is  eyidence  for 
the  plaintiff  as  to  want  of  assets ;  but  not  what  passed  between  the  drawee 
and  the  holder  afterwards.  Prideaux  y.  Collier,  2  Stark.  57.  A  letter 
sent  by  plaintiff  to  his  indorser  with  the  note  on  which  the  maker  is  sued, 
may  bie  read  for  the  plaintiff  to  show  why  it  was  sent.  Bruce  y.  Httrly, 
1  Stark.  24 ;  and  see  Kent  y.  Lowen,  1  Camp.  177.  To  proye  that  there 
was  a  good  consideration  for  a  conyeyance,  uie  yerbal  instructions  of  the 
alienor  to  his  solicitor  to  prepare  it  are  good  eyidence.  Tull  y.  Parlett, 
M.  &  M.  472.  In  an  action  to  recoyer  money  paid  by  a  bankrupt  in  con- 
templation of  a  bankruptcy,  his  declarations  as  to  the  state  of  his  affairs, 
made  about  the  time  of  the  transaction,  are  admissible  for  the, plaintiffs. 
Va^iher  y.  Cocks,  M.  &  M.  353 ;  Herbert  y.  IFifcocAw,  Id,  355,  n.  *  So  in  an 
action  to  recoyer  fraudulent  payments,  answers  to  letters  written  by  a 
bankrupt,  requesting  assistance,  may  be  read  to  proye  the  refusal  to  giYQ 
assistance,  and  his  consequent  knowledge  of  uie  state  of  his  affairs. 
Vacher  y.  Cocks,  supra.  And  see  generally,  as  to  declarations  by  bank- 
rupts, post.  Fart  III.,  tit.  Actions  by  trustees  of  bankrupts,  A  trader  b^g 
in  embarrassed  circumstances,  executed  an  assignment  of  all  his  '*  effects, 
stock,  books,  and  book-debts,"  for  the  benefit  of  his  creditors:  in  an 
action  after  his  death  against  the  assignee,  as  executor  de  son  tort,  it  was 
held  that  a  list  of  creditors,  made  out  by  the  direction  of  the  assignor 
about  the  time  of  the  execution  of  the  assignment,  was  eyidence  for 
defendant  for  the  purpose  of  rebutting  fraud.  Leuns  y.  Rogers,  1  0.  M.  & 
B.  48.  Where  felling  timber  is  offered  as  an  assertion  of  ownership,  the 
declarations  of  the  party  so  employed,  showing  ownership  in  another,  are 
eyidence  to  rebut  it.  Per  Parke,  J3.,  Doe  d.  Stansbury  y.  Arkwright,  5  C. 
&  P.  575. 

Declarations  are  admissible  as  eyidence  of  feelings,  or  of  suffering: 
thus,  in  an  action  of  assault  on  plaintiff* s  wife,  eyidence  of  what  she  said 
immediately  on  receiying  the  hurt  is  admissible  for  him.  Thompson  y. 
Trevanion,  Skin.  402.  The  declarations  of  a  wife  at  the  time  of  her 
elopement  that  she  fled  from  terror  of  personal  yiolence  from  her  husband, 
seem  to  be  eyidence  against  him.  See  Aveson  y.  Kinnaird,  Ld,,  6  East, 
193.  And  there  are  other  cases  on  the  like  principle  decided  in  actions 
for  adultery.  See  Willis  y.  Bernard,  8  Bing.  376.  See  also  Aylesford 
Peerage,  II  Ap.  Ca.  1,  cited  ante  p.  47. 

In  the  Gardiner  Peerage  case,  medical  men  were  examined  as  to  their 
experience  of  cases  of  protracted  gestation.  The  commencement  of  the 
period  of  gestation  was  known  to  them  only  through  the  answers  by 
women  to  questions  relating  to  their  sexual  intercourse,  menstruation, 
quickening,  and  other  similar  facts.  Those  answers  were  held  inadmissible. 
Lie  Marchant*8  Bep.,  174-6.    In  R,  y.  Johnson,  2  Gar.  &  E.  354,  to  ascer- 


Fart  of  Traruadion—AcU  of  Ownership,  53 

tain  the  state  of  a  woman's  health  a  few  days  before  her  death,  a  witness 
^not  medical)  was  allowed  to  state  the  answers  of  the  deceased  woman  to 
inquiries  made  by  him. 

Statements  by  a  deceased  vendor,  made  at  the  time  of  the  sale  to  indicate 
the  land  sold,  are  admissible  to  identify  it.  ParroU  y.  Watts,  47  L.  J., 
0.  P.  79. 

-  The  declarations  of  a  plaintiff  made  in  a  conversation  with  the  defendant, 
if  part  of  the  res  gestcSy  are  admissible  for  the  plaintiff  as  part  of  his  evidence. 
Hay  step  v.  Gymer,  1  Ad.  &  E.  162.  See  post,  p.  67.  But  an  act  done 
cannot,  in  general,  be  qualified  by  isolated  declarations  made  afterwards, 
alio  intuitu.  Thus  the  schedule  of  an  insolvent,  delivered  four  months 
after  execution  of  a  deed,  was  not  admissible  on  behalf  of  the  assignees  to 
show  that  it  was  executed  with  intent  to  petition.  Peacock  v.  Harris,  5  Ad. 
&  E.  449.  And  a  declaration  hj  the  obligee,  as  to  the  application  of  past 
payments  made  to  him  by  the  obligor,  is  not  evidence  as  between  the  sureties. 
Dunn  V.  Slee,  Holt,  N.  P.  401 .  miere  general  character  is  in  issue,  evidence 
of  reputation  is  admitted.  Foulkes  v.  Sellway,  3  Esp.  236.  See  Evidence  of 
Character,  post,  p.  87,  and  Examination  of  Witnesses  ;  Evidence  of  character, 
post,  p.  181. 

It  is  not  every  declaration  that  is  receivable  in  evidence,  merely  because 
it  accompanies  an  act  done  by  the  speaker.  Thus,  we  have  seen,  ante, 
p.  50,  that  where  the  object  is  to  estabHsh  a  public  way,  it  is  not  legitimate 
evidence  to  prove  that  the  tenant  of  land  near  it  planted  a  tree,  and  whilst 
doing  so,  stated  that  he  did  it  **  to  show  the  boundary  of  the  road."  R,  v. 
Bliss,  7  Ad.  &  E.  550.  The  admissibility  of  the  declaration  depends  not 
nu:rely  on  its  accompanying  an  act,  but  on  the  light  which  it  throws  upon 
an  act  which  is,  in  itself,  relevant  and  admissible  evidence.  See,  generally, 
the  opinions  of  the  judges  in  Wright  v.  Doe  d.  Tatham,  7  Ad.  &  E.  313, 
361,  &c. ;  S.  C,  4  N.  C.  489,  498,  630,  544,  554,  Ex.  Ch.  A  declaration  is 
sometimes  receivable  per  se,  as  a  claim.  Thus,  where  the  plaintiff  asserts 
a  right  to  goods  under  a  sale  to  him  by  C,  and  the  defence  is  that  the 
alleged  sale  was  collusive,  defendant's  wituess  maybe  asked,  **  whether  he 
had  not  heard  C.  claim  the  goods  after  the  sale  ?"  Under  such  circum- 
stances, a  claim  is  as  much  an  act  done  as  if  C.  had  taken  the  goods  saying 
they  wore  his.  Ford  v.  Elliott,  4  Exch.  78.  "Where  the  object  is  merely  to 
show  that  inquiries  had  been  made  for  A.  B.  without  success,  the  oral 
statement  of  nis  absence  by  a  person  at  his  residence  is  admissible  evi- 
dence. Crosby  v.  Percy,  1  Taunt.  364 ;  see  further,  R,  v.  Kenilworth,  7 
Q.  B.  642 ;  and  post.  Part  III. ;  Actions  by  trustees  of  bankrupts  ;  Acts  of 
bankruptcy  ;  Beginning  to  keep  house.  But  if  it  be  necessary  to  show  that 
A.  B.  is  actually  out  of  the  realm,  such  oral  statement  is  not  evidence  of 
it.     Robinson  v.  Markis,  2  M.  &  Bob.  375. 

It  has  been  justly  remarked  that  many  of  the  above  cases  are  not  strictly 
instances  of  hearsay  (t.  e,  second-hand)  evidence,  ^though  commonly  so 
classed.  The  res  gesta  in  each  case  is  original  evidence ;  and  the  accom- 
panying declaration,  being  part  of  it,  is  also  original. 

Acts  or  assertions  of  ownership.']  Under  the  head  of  hearsay  are  usually 
classed  those  cases  in  which  expired  leases,  grants,  or  other  documents  of 
a  similar  kind  actively  asserting  a  ri^ht  on  the  part  of  the  maker,  have  been 
admitted  as  evidence  of  that  right  m  favour  of  persons  claiming  under 
him ;  they  are,  in  fact,  acts  of  ownership,  and,  as  sucn,  evidence  of  property. 
Thus,  old  leases  of  fishing  places  by  the  lord  of  an  adjacent  manor  are 
evidence  of  a  ri^ht  to  the  oed  of  uie  river  in  favour  of  those  who  claim 
tmdor  him.    Hale,  De  Jure  Maris,  p.  35 ;  Neill  v.  Duke  of  Devonshire,  8 
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Ap.  Ga.  135,  D.  F.  Where  the  question  was,  whether  certain  lands  within 
a  manor  were  subject  to  a  right  of  common,  counterparts  of  old  leases,  pro- 
duced from  among  the  muniments  of  the  lord  of  tno  manor,  from  which 
it  might  be  inferred  that  the  land  was  demised  by  the  lord  free  from  such 
charge,  were  allowed  to  be  eyidence  for  the  plaintiff  claiming  under  him, 
though  possession  under  the  lease  was  not  shown.  Clarkson  y.  Woodhouse^ 
3  Doug.  189;  5  T.  E.  412,  n. ;  Brutow  v.  Cormican,  3  Ap.  Ca.  641,  D.  P. 
And  such  coimterparts  are  eyidence  of  seisin,  though  only  executed  by  the 
lessees.  Doe  d.  EL  of  Egrenxont  y.  FulTnan,  3  Q.  B.  622 ;  Magdalen  Hospital 
y.  KnottSf  8  Ch.  D.  709,  C.  A.  So  old  entries  of  licences  on  the  court  rolls  of 
a  manor,  stating  that  the  lords  of  the  manor  had  the  seyeral  fishery  in  a 
nayigable  riyer,  and  for  certain  rents  had  granted  liberty  of  fishing,  were 
held  admissible  to  proyo  a  prescriptiye  right  in  the  lords  of  the  manor 
without  proof  of  payment  under  me  licences ;  but  such  eyidence  is  not 
entitled  to  much  weight  unless  it  be  shown  that  in  later  times  payments 
haye  been  made  under  similar  licences,  or  that  the  lords  of  the  manor  haye 
exercised  other  more  recent  acts  of  ownership.  Rogers  y.  Allen,  1  Camp. 
309;  see  Miisgrave  y.  Inclosure  Commissioners ,  L.  B.,  9  Q.  B.  162,  178. 
So  an  old  table  of  toUs,  kept  by  the  town  derk  of  a  corporation,  by  which 
the  lessees  of  the  tolls  had  always  been  guided  in  their  collection,  is  ad- 
missible in  fayour  of  the  claim  of  toll  by  me  corporation.  Brett  y.  Beales, 
M.  &  M.  419 ;  i?.  y.  Carpenter,  2  Show.  48.  An  ancient  corporation  book 
containing  entries,  showing  what  rents  were  due  to  the  corporation,  was 
held  admissible  as  showing  the  exercise  of  acts  of  ownership.  Malcolmson 
y.  G'Dea,  10  H.  L.  C.  593.  But  mere  entries  in  the  corporation  books  of 
orders  to  grant  leasos,  appointments  of  commissioners  to  manage  them,  &c., 
haye  been  rejected  as  evidence.  Brett  y.  Beales^  M.  &  M.  429,  and  S.C., 
5  M.  &  By.  433,  436.  So  an  old  entry  of  a  resolution  in  the  books  of  an 
eleemosynary  corporation,  being  lay  impropriators  of  tithes,  that  the  tithe 
should,  on  default  of  payment  of  the  accustomed  payment  in  lieu  of  tithe, 
be  taken  in  kind,  is  not  eyidence  for  them  against  a  claim  of  modus,  with- 
out proof  that  tithe  in  kind  had  in  fact  been  taken  in  pursuance  of  such 
order.  Att.-Gen.  y.  Cleeve,  Somerset,  Sum.  Ass.  1841,  per  Bolfe,  B.  And 
generally,  what  any  one  writes  or  says  in  his  own  fayour  cannot  be  oyi- 
aence  for  himself  or  his  represcntatiye.  Olyn  y.  Bank  of  England,  2  Ves. 
Sen.  43;  B,  y.  Debenhamy  2  B.  &  A.  185.  Therefore,  entries  made  by  a 
deceased  person,  under  whom  the  defendant  claims,  acknowledging  the 
receipt  of  his  rent  for  the  premises  in  question,  are  not  admissible  for  the 
defendant  in  proof  of  his  title  to  them.  Outram  y.  Morewood,  5  T.  B.  121. 
So  on  a  question  whether  the  appointment  of  a  cui*ate  belongs  to  the  yicar 
or  to  a  corporation,  entries  in  old  books  belonging  to  the  c6rporation  are 
not  eyidence  for  them.  Att.-Oen,  y.  Warwick,  4  Buss.  222.  So,  a  suryey 
of  a  manor,  made  by  the  owner,  is  not  eyidence  against  a  stranger  in 
fayour  of  a  succeeding  owner.  Anon,,  Stra.  95.  But  where  A.,  seised  of 
the  manors  of  B.  and  C,  causes  a  survey  to  be  taken  of  the  manor  of  B., 
which  is  afterwards  conyeyed  away,  and,  after  a  time,  there  are  disputes 
between  the  lords  of  the  manors  of  B.  and  C.  about  their  boundaries,  this 
old  survey  may  be  given  in  evidence  between  them.  Bridgman  v.  Jennings, 
1  Ld.  Baym.  734.  So,  property  may  be  identified  by  the  books  of  tiio 
deceased  steward  of  a  person  from  whom  both  plaintiff  and  defendant 
derive  title.    Boe  d.  Strode  v.  Seaton,  2  Ad.  &  E.  171. 

Hence  it  appears  that  mere  declarations  of  right,  coupled  with  no  other 
act,  or  actual  exercise  of  it  proved  or  presumable,  are  inadmissible  as 
eyidence  in  favour  of  the  right  asserted,  except  as  against  those  who  claim 
under  the  declarant.  As  to  acts  of  ownership,  see  further,  post.  Actions 
for  trespass  to  land. 
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Declarations  of  persons  having  no  interest  to  misrepresentJ]  On  this  ground 
entries  by  a  deceaised  rector,  or  vicar,  as  to  the  receipt  of  ecclesiastiGal  dues 
are  admissible  for  his  successor.  Legross  y.  Leoemoor,  2  Gwill.  529; 
Armstrong  v.  Hewitt,  4  Price,  218;  Young  v.  Clare  Hall,  17  Q.  B.  529. 
And  even  where  the  entries  have  been  made  by  deceased  impropriate 
rectors,  they  have  been  admitted  as  evidence  for  their  successors,  thoueli 
objected  to  as  coming  from  the  owners  of  the  inheritance.  Anon,,  Buno. 
46 ;  lUingworth  v.  Leigh,  4  Grwill.  1618.  So  they  are  admissible  thous^h 
the  impropriator  be  a  corporation  aggregate ;  therefore,  old  receipts  of  time 
by  the  college  of  vicars-choral,  Exeter,  were  admitted  as  evidence  for  them 
against  a  claim  of  modus.  Short  v.  Lee,  2  J.  &  W.  478.  Declarations  of 
a  deceased  rector  are  admissible  as  evidence  of  the  custom  of  appointing 
churchwardens  in  his  parish.  Bremner  v.  Hull,  L.  E.,  1  C.  P.  748.  The 
reception  of  this  evidence  has  given  rise  to  much  observation,  and  is  to  be 
regarded  as  an  exceptional  case.  And  it  is  certain  that,  as  a  general  rule, 
the  mere  absence  of  interest  will  not  make  the  declarations  of  a  deceased 
party  evidence;  Sussex  Peerage,  11  01.  &  Fin.  85,  103,  112,  113;  Berkeley 
Peerage  case.  Id,  109,  n.,  in  which  cases,  the  declarations  made  by  deceased 
clergymen  were  rejected  as  evidence  of  marriage,  and  the  ruling  of  Lord 
Kenyon,  in  Standen  v.  Standen,  Peake,  45,  was  denied. 

On  a  somewhat  similar  principle  the  declarations  of  a  testator  as  to  his 
intentions  are  admissible  to  support  his  will  if  disputed  on  the  ground  of 
fraud,  circumvention,  or  forgery.  Doe  d.  Ellis  y.  Hardy,  1 M.  &  Bob.  525 ; 
Doe  V.  Stevens,  Q.  B.,  E.  T.,  1849,  MS.  So  they  are  admissible  to  im- 
peach the  will  by  proving  such  fraud ;  Doe  d.  Small  v.  Allen,  8  T.  B.  147 ; 
and  vide  ante,  p.  21.  So  such  declarations  bv  a  testator  made  he/ore  exe- 
cution of  his  will  are  admissible  to  prove  that  alterations  to  the  will  or 
any  incorporated  document  were  made  prior  to  execution ;  In  re  Sykes, 
L.  B.,  3  P.  &  M.  26,  and  Dench  v.  Dench,  2  P.  D.  60;  following  Doe  d. 
Shallcross  v.  Palmer,  16  Q.  B.  47;  20  L.  J.,  Q.  B.  367 ;  but  declarations 
made  after  execution  cannot  so  be  used.  S.  0.  In  the  case  of  a  lost  will 
declarations  by  a  testator  as  to  its  existence  and  contents,  and  whether 
made  before  or  after  execution,  are  admissible.  Sngden  y.  S,  Leonards, 
Ld.,  1  P.  D.  154,  0.  A.  See  on  this  case  the  observations  in  D.  P.  in 
Woodumrd  v.  Goulstone,  11  Ap.  Ca.  469.  Such  declarations  have  been 
held  admissible  to  show  what  papers  constitute  the  will.  OotUd  v.  Lakes, 
6  P.  D.  1. 

Hearsay  of  persons  against  their  own  interest  admissible,!  In  a  variety 
of  cases,  the  declarations  of  deceased  persons  (not  parties;  made  against 
their  own  interest  have  been  admitted.  See  the  cases  collected,  Barker  v. 
Bay,  2  Buss.  67,  n.  And  they  are  admissible  as  evidence  of  all  the  facts 
therein  stated,  though  some  of  them  may  not  have  been  within  the  party's 
own  knowledge;  for  the  whole  declaration  must  be  taken  together. 
Crease  v.  Barrett,  1  0.  M.  &  B.  919 ;  Percival  y.  Nanson,  7  Exch.  1 ;  21 
L.  J.,  Ex.  1 ;  and  see  B,  v.  Birmingham,  1  B.  &  S.  763  ;  31  L.  J.,  M.  C. 
63.  Thus  the  time  of  a  child's  birth  was  proved  bv  production  of  the  book 
of  the  deceased  man-midwife  referring  to  the  ledger,  in  which  ledger 
Ids  charge  for  attendance  was  marked  as  paid,  there  being  also  evidence 
adduced  that  the  work  was  done.  Higham  y.  Bidgioay,  10  East,  109.  It 
seems  that  such  an  entry  was  admissible,  though  the  party,  if  living,  could 
not  tiaye  been  examined  as  being  an  interested  party ;  Gleadow  y.  Atkin, 
1  Or.  &  M.  424,  per  Bayley,  B.  Accord,  Short  y.  Lee,  2  J.  &  W.  489.  So 
the  book  of  a  deceased  mason,  containing  charges  for  repair  of  a  brid^, 
marked  as  paid,  was  admitted  to  prove  repairs,  and  so  to  fix  a  parish  with 
an  obligation.    B,  v.  Lower  Heyford,  2  Smith's  L.  Oases,  9th  ed.  363  ;  cor. 
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Parke,  B.  So  an  entry  by  a  deceased  person,  J.,  '*  J.  W.  paid  me  Z 
months*  interest,"  followed  by  other  entries  indicating  a  loan  to  J.  W., 
is  primd  facie  against  J.'s  interest,  and  admissible  in  evidence.  Taylor 
y.  Withamy  3  Ch.  D.  605.  In  these  last  two  cases  the  decision  of  Little- 
dale,  J.,  in  Doe  d.  Gallop  y.  VowleSy  1  M.  &  Bob.  261,  was  disapproved. 
All  the  cases  on  the  subject  are  collected  in  the  note  to  Higham  y.  Ridg^ 
wayy  2  Smith's  L.  Cases. 

The  statement,  in  order  to  &dl  within  the  above  rule,  must  be  against 
the  interest  of  the  person  making  it,  at  the  time  he  makes  it.  Ex  parte 
Edwards,  14  Q.  B.  D.  415,  0.  A.  Thus  an  admission  by  a  bankrupt  in 
his  statement  of  affairs,  made  after  the  commencement  of  the  bankruptcy, 
is  not  after  his  death  evidence  against  his  creditors.    S.  0. 

A  letter  from  a  deceased  manager  of  the  plaintiff's  business,  stating 
that  the  defendant  had  sent  three  cases  to  the  office,  and  giving  details  of 
the  transaction  under  which  they  were  sent,  is  not  admissible,  the  possi- 
bility of  pecuniary  loss  to  the  manager,  in  the  event  of  the  loss  of  the 
cases,  being  too  remote.  Smith  v.  Blakey,  L.  B.,  2  Q.  B.  326.  The  day- 
book and  ledger  of  a  deceased  broker,  debiting  himself  with  the  price  of 
shares  bought,  is  not  evidence  of  the  purchase,  as  an  entry  made  against 
interest,  for  it  might  have  been  to  the  advantage  of  the  deceased.  Massey 
y.  Allen,  13  Ch.  D.  558. 

The  admissibiLity  of  the  book  in  Higham  v.  Ridgway,  ante,  p.  55,  depended 
on  the  pecuniary  interest  of  the  deceased,  and  it  is  settled  that  an  interest 
arising  from  the  liability  of  the  party  to  a  prosecution,  if  his  statement  were 
true,  IS  not  such  an  interest  as  will  make  his  declarations  evidence ;  and 
for  this  reason  the  statement  of  a  clergyman  that  he  had  celebrated  an 
irregular  marriage  was  held  not  to  be  evidence  of  the  marriage.  Sussex 
Peerage,  II  CI.  &  I'in.  85, 107.  Nor  is  the  declaration  of  a  party  admissible 
merely  because  he  would,  if  alive,  have  been  excused  from  answering 
questions  on  the  subject.    S.  C,  Id,  110. 

Entries  by  a  deceased  steward,  of  money  received  by  him  from  different 
persons  in  satisfaction  of  trespasses  committed  on  the  waste,  and  thereby 
charging  himself  to  the  amount  received,  are  admissible  to  prove  that  the 
right  to  the  soil  of  the  waste  was  in  his  master.  Barry  y.  Behbington,  4  T. 
B.  514.  And  if  the  entries  be  old  and  the  document  come  from  the  proper 
custody,  the  handwriting  need  not  be  proved.  Wynney,  Tyrwhitt,  4  B.  & 
A.  376.  So  a  receiver's  entry  of  a  receipt  of  separate  rente  from  A.,  due 
from  himself  and  two  others,  B.  and  C,  is  a  proof  of  payment  not  only  by 
A.,  but  also  by  B.  and  C,  although  the  rente  of  B.  and  C.  do  not  appear 
to  have  been  paid  directly  to  the  receiver ;  Percival  v.  Nanson,  7  Ex5i.  1 ; 
21  L.  J.,  Ex.  1 ;  and  it  is  enough  if  a  steward's  accoimt  be  signed  by  a 
third  person  for  the  real  steward,  where  the  authority  to  sign  for  hirct 
appears  on  the  books  containing  the  arrears  to  have  been  recognized,  and 
the  person  so  signing  debite  himself  with  the  balance.  Doed.  Ashbumham 
y.  Michael,  17  Q.  B.  276 ;  20  L.  J.,  Q.  B.  480.  A  biU  of  lading,  signed 
by  a  deceased  master  of  a  vessel,  for  goods  deliverable  to  a  named  con- 
signee, is  evidence  of  property  in  tiie  consignee,  even  in  trover  for  the 
goods  against  a  third  person.  Per  Lawrence,  J.,  Haddow  y.  Parry,  *S 
Taunt.  305.'  Beceipte  of  rent  by  a  steward,  specifying  the  tenure  of  the 
land  in  respect  of  which  it  is  paid,  have  been  held  evidence  of  the  tenure. 
Doe  d.  Harpur  v.  Dodd,  3  Wooddeson  Comm.  332.  So  where  the  deceased 
agent  of  the  owner  A.,  of  the  servient  tenement,  paid  Sd,  to  A.,  stating 
that  it  was  for  the  lighte  of  the  dominant  tenement,  this  was  held  to  be 
evidence,  against  a  subsequent  owner  of  the  latter,  of  pa'yment  of  the  rent. 
Bewley  v.  Atkinson,  13  Ch.  I).  283,  C.  A.  The  same  point  was  raised  but 
not  decided  in  Fursdon  v.  Clogg,  10  M.  &  W.  572.    In  an  action  against 
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a  co-surety  for  oontribution,  a  receipt  giyen  by  the  deceased  creditor, 
professins^  to  acknowledge  a  payment  by  the  plaintiff  of  a  sum  of  money, 
'*  originally  adyanced  to  E.  H.,"  is  evidence  not  only  of  the  payment,  but 
also  of  the  original  advance  to  E.  H.  as  principal  debtor.  Davies  v. 
Humphreys,  611.  &W.  153. 

A  decliuration  by  a  deceased  occupier  of  land,  that  he  rents  it  under  a 
certain  person,  is  evidence  of  that  person's  seisin.  Peaceable  d.  Unde  v. 
Watson  y  4  Taunt.  16 ;  see  also  Came  v.  Nicholl,  1  N.  C.  430.  The  principle 
is,  that  occupation  being  presumptive  evidence  of  a  seisin  in  fee,  any  deda- 
ration  claiming  a  less  estate  is  against  the  party's  presumed  proprietary 
interest;  Crease  v.  Barrett,  1  C.  M.  &  E.  931 ;  and,  therefore,  a  declaration 
by  a  deceased  copyholder,  that  he  held  only  for  his  life,  is  evidence  of  such 
limited  interest ;  Doe  d.  Welsh  v.  Langfield,  16  M.  &  W.  497 ;  and  such 
declaration  may  be  proved  by  production  of  the  official  books  of  an  inclosure 
commission  kept  under  an  Act  of  Parliament,  and  containing  an  entry  of 
a  claim  made  by  the  declarant.  S.  C.  Or,  by  the  recital  in  a  deed  to  which 
deceased  was  a  party.  Sly  v.  Sly,  2  P.  D.  9 1 .  But  the  declaration  of  a  party 
in  possession  as  to  what  he  hecird  a  third  person  say,  is  not  evidence  to  cut 
down  his  estate,  unless  he  has  himself  expressed  his  own  belief  of  the  state- 
ment. Trimlestown  v.  Kemmis,  9  CI.  &  Fin.  780.  A  declaration  by  a 
person  in  the  management  of  an  estate  that  he  managed  for  his  son  is 
evidence  of  the  son's  interest.  De  Bode*s  case,  8  Q.  B.  208.  A  deed  by  a 
deceased  party,  shown  to  be  in  the  receipt  of  the  rents  and  profits,  in 
which  S.  IS  stated  to  be  the  legal  owner  in  fee,  is  evidence  of  such  owner- 
ship for  a  party  claiming  under  S.  Doe  d.  Daniel  v.  Coulthred,  7  Ad.  &  E. 
235.  So,  a  written  attornment  to  L.  by  a  tenant  in  possession  is  evidence 
of  L.*s  seisin.  Doe  d.  Lindsey  v.  Edwards,  6  Ad.  &  E.  95.  Acceptance 
by  A.  of  an  allotment  under  an  inclosure  award  is  evidence  that  previously 
the  allotment  was  not  A.'s  land.     Oery  v.  Redman,  I  Q.  B.  D.  161. 

Land  was  held  by  A.,  B.,  C,  &c.,  as  successive  tenants  for  life,  with 
power  to  lease  for  21  years,  reserving  the  ancient  rent.  A  paper  in  which 
the  rent  of  the  land  was  stated,  indorsed  by  A.,  **a  particular  of  my 
estate,"  was  held  admissible  to  show  what  the  ancient  rent  was,  for  A. 
had  an  interest  to  make  the  rent  as  low  as  possible,  and  so  increase  the 
fine  upon  renewal.  Roe  d.  Brune  v.  Rowlings,  7  East,  279.  A  declaration 
by  a  deceased  person,  that  he  held  certain  land  as  tenant  at  a  rent  of  201, 
a-year,  was  held  to  be  evidence,  in  a  question  of  settlement  of  a  pauper, 
that  the  rent  was  over  lOZ.  a  year.  R.  v.  Birmingham,  I  B.  &  S.  763 ;  31 
L.  J.,  M.  C.  63 ;  R,  v.  Exeter  Union,  L.  E.,  4  Q.  B.  341. 

An  oral  declaration  is  as  admissible  as  a  written  one.  S.CC. ;  Bewley 
V.  Atkinson,  13  Ch.  D.  283,  C.  A. 

Entries  by  a  deceased  collector  of  rates,  charging  himself  with  the 
receipt  of  money,  and  made  by  him  in  the  books  of  his  office,  are  admis- 
sible against  his  surety  to  prove  the  receipt.  Gosi  v.  Watlington,  3  B.  & 
B.  132.  And  the  same  has  been  held  with  regard  to  the  entries  of  a  clerk 
as  against  his  surety.  Whitnash  v.  George,  8  B.  &  C.  556.  So,  entries 
in  the  land-tax  collector's  book  stating  A.  B.  to  be  rated  for  a  particular 
house,  and  his  payment  of  the  sum  rated,  are  evidence  to  show  that  A.  B. 
was  occupier  of  the  premises  at  the  time.  Doe  d.  Smith  v.  Carttpright, 
Ey.  &M.  62.  See  also  Doe  d.  Strode  v.  Seaton,  2  Ad.  &  E.  171.  So, 
entries  made  bv  a  deceased  collector  of  taxes  in  a  private  book,  charging 
himself  with  tne  receipt  of  money,  are  evidence  a^nst  a  surety  of  the 
receipt  of  the  money,  tnough  the  parties  who  paid  it  are  alive,  and  might 
be  called.     Middleton  v.  Melton,  10  B.  &  C.  317. 

It  seems  that  the  entries  of  receipts  by  a  deceased  accountant  are  admis- 
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fiible,  though  the  balance  may  be  discharged  or  be  in  his  own  fayonr. 
Bowe  V.  Brentouj  3  M.  &  Ry.  268;  Ace.  per  Patteson,  J.,  WiUiams  v. 
GeaveSt  8  C.  &  P.  593.  And  ancient  ministers'  account,  rendered  to  the 
lord  of  the  manor,  and  debiting  themselves  with  the  issaes  and  profits 
of  the  manor,  are  admissible  evidence  in  favour  of  a  successor  to  show 
the  possession  of  port  dues,  though  the  roll  shows  the  account  balanced 
and  a  quietus  at  the  end  of  it ;  per  Lord  Denman,  C.  J.,  in  Brune  v. 
Thompson f  London  Sittings  after  M.  T.  1841 ;  Ace.  Erskine,  J.,  S.  C, 
Bodmin  Sp.  Ass.  ,1842.  So,  ancient  receivers'  accounts  of  a  city,  though 
unsigned,  and  in  the  third  person,  are  admissible  on  behalf  of  the  city,  to 
prove  the  receipt  of  port  dues.  Exeter,  Mayor  of,  v.  Warreii,  5  Q.  B.  773- 
8o,  old  accounts  rendered  to  the  corporation  of  vicars-choral,  Exeter,  by 
their  officers,  showing  receipt  of  titne,  and  balanced  by  payment,  and 
a  quietus,  are  evidence  for  them,  against  a  modus.  Short  v.  Zee,  2  Jac 
&  W.  464.  In  Beaufort t  Dk.  of^  v.  Smith,  4  Exch.  450,  accounts  rendered 
to  the  plaintiff's  ancestors,  lords  of  Gower,  by  his  receivers,  showing 
the  receipt  of  a  manorial  toll  on  coal  exported  out  of  the  manor,  formed 
the  principal  evidence  upon  which  the  plaintiff's  right  to  it  was  estab- 
lished. So,  in  Waddington  v.  Newton,  Wint.  Sum.  Ass.  1850,  Cole- 
ridge, J.,  admitted  the  ministers',  or  receivers',  accounts  of  the  bishopric 
of  Winchester,  extending  from  the  reign  of  John  to  Hen.  8,  to  show  a 
rieht  of  fishery  in  the  lord,  by  continual  receipt  of  the  issues  of  the  fishery, 
vSue  of  fish  sold,  &c.  In  Doe  d.  Kingldke  v.  Bevias,  7  0.  B.  456,  the  same 
series  of  accoimts  was  tendered,  to  show  the  lord's  ownership  of  a  certain 
wood,  as  a^nst  the  copyholder,  who  claimed  it;  for  this  purpose, 
the  lord  rehed  upon  entries  of  receipts  on  the  sale  of  timber,  and  also 
entries  in  the  same  roll  in  which  the  accountant  discharged  himself  by 
payment  of  wages  to  the  woodward  of  the  same  wood :  the  court  held  the 
receipt  admissible,  but  not  the  discharge ;  and  they  cited  Knight  v.  Water^ 
ford,  4  Y.  &  Coll.  293,  in  which  the  accounts  of  a  deceased  receiver  were 
admitted  to  prove  the  receipt  of  rent  for  tithes  by  the  lord  of  the  manor, 
but  not  to  prove  his  liability  to  pay  land-tax  and  poor-rate  on  them,  by 
showing  that  the  account  had  always  allowed  the  amoimt  to  the  person, 
paying  the  rent,  the  two  entries  being  separate  and  unconnected.  Accord. 
Whaley  v.  CarlUU,  15  W.  R.  1183,  July,  1867,  Ir.  Ex.  Ch.  In  BuUm  v. 
Michel,  2  Price,  399,  certain  account  rolls  of  the  Abbey  of  Glaston  were 
tendered,  to  prove  payment  of  tithe  by  certain  lands  of  the  abbey ;  the 
accoimt  showed  receipts  by  the  reeve,  and  payments  out  of  the  monevs 
received,  wluch  accounts  were  allowed  at  tne  foot  by  the  bailiff  of  the 
abbey ;  among  the  payments  were  payments  in  respect  of  the  tithe  in 
question :  they  were  put  in  evidence  by  the  vicar  to  oLsprove  a  modus  set 
up  by  the  defendant,  and  other  landowners  who  did  not  claim  under  the 
abbey,  but  whose  claim  was  shown  to  be  inconsistent  with  the  above  pay- 
ment by  the  abbey ;  they  were  held  admissible  both  as  to  charge  and 
discharge,  because  the  two  were  part  of  one  account,  and  because  the  dis- 
charge had  been  allowed  by  the  baiHff  of  the  abbey.  Whether  this  case 
can  Be  reconciled  with  Doe  d.  Kinglake  v.  Bevisa,  and  Knight  v.  Waierford, 
supra,  by  any  sound  distinction,  may  be  questionable.  It  is  observable  on 
this  class  of  documents,  that  old  computi,  i.e.,  accountants'  rolls,  are  almost 
invariably  written  in  the  third  person,  and  name  the  accountant  only  at  the 
head  of  the  roll,  and  sometimes  refer  to  particuJ^irs  of  the  account  elswhere. 
It  is  further  observable,  that  a  distinction  has  been  taken  between  the 
public  accounts  of  crown  officers  and  the  accounts  of  private  persons  in 
favour  of  the  superior  credit  due  to  the  former,  as  pubhc  records. 

In  order  to  show  title  to  a  quit  rent,  a  party  put  in  evidence  a  signed 
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TeEntal  100  years  old,  charging  the  party  signing  it,  found  in  the  same  box 
with  contemporaneous  unsigned  accounts,  the  amount  of  the  sum  received, 
being  the  same  in  both  papers:  held,  that  the  accounts  and  rental  together 
were  admissible.  Musgrave  y.  Emmersonf  10  Q.  B.  326;  16  L.  J.,  Q.  B. 
174.    These  two  reports  differ  materially. 

If  the  party  who  made  the  entry  be  alive,  though  out  of  the  j'urisdiction 
of  the  court,  so  tibat  he  cannot  be  called,  tiie  proof  or  the  entry  is  generally 
inadmissible.  Stephen  v.  Otvenap,  1  M.  &  Bob.  121.  Where  plaintiff 
showed  payment  of  rent  to  A.  B.  in  order  to  prove  a  tenancy  under  him, 
and  not  under  defendant,  defendant  was  not  allowed  to  rebut  the  evidence 
by  producing  written  accounts  rendered  by  A,  B.  to  him  of  these  very 
rente,  A.  B.  being  alive  and  not  called.  Spargo  v.  Brown,  9  B.  &  C.  935. 
After  the  lapse  of  a  long  time,  the  death  of  the  party  accounting  will  be 
presumed :  and  in  one  case  the  lapse  of  55  years  was  considered  enough 
to  dispense  with  proof  of  death,  although,  if  edive,  he  would  not  have  been 
of  an  age  beyond  the  ordinary  term  of  human  life.  Boe  d.  Ld.  Ashhumham 
V.  Michael,  17  Q.  B.  276;  20  L.  J.,  Q.  B.  480. 

Generally  the  question  of  admitting  statements  against  interest  made  by 
deceased  persons  occurs  where  the  suit  is  inter  alios,  and  the  declarant  is  a 
stranger  to  it ;  and  it  has  therefore  been  doubted  whether,  in  a  suit  bv 
an  executor  to  recover  the  balance  due  on  an  alleged  contract  for  work 
done,  the  plaintiff  could  put  in  evidence  a  declaration  of  the  testator  to 
a  third  person  respecting  a  payment  made  by  the  defendant  to  the  testator, 
in  order  to  prove  the  liability  of  the  defendant  for  certain  extra  work. 
Per  Jervis,  C.  J.,  in  Edie  v.  Kingsford,  14  C.  B.  759 ;  23  L.  J.,  0.  P.  123. 
But  in  Bradley  v.  James,  13  C.  B.  822;  22  L.  J.,  C.  P.  193,  where  the 
plaintiff  sued  as  executor  of  the  payee  of  a  note,  he  was  allowed  to  rebut 
the  Statute  of  Limitations  by  proof  of  a  written  acknowledgment  made 
in  a  book  by  the  testator,  of  payment  of  interest  on  the  note  by  defendant 
within  six  years.  So,  entries  on  the  debtor  side  of  testator's  account- 
book  of  the  receipt  of  interest  on  a  sum  of  money  for  which  the  executors 
were  suing,  were  held  admissible  to  prove  that  the  money  was  lent,  and 
not  given,  to  the  defendant,  the  testator's  son.  Feck  v.  Peck,  21  L.  T. 
N.  S.  670 ;  H.  T.  1870,  C.  P.  The  cases  decided  on  Searle  v.  Barrinqton, 
Ld,,  mentioned  ante,  p.  38,  also  favour  the  reception  of  such  declarations. 
In  such  cases  it  must  distinctly  appear  to  what  the  entries  refer.  New- 
hauld  V.  Smith,  14  Ap.  Ca.  423,  D.  P. 

The  declarations  against  interest  of  persons  who  at  the  time  of  making 
them  stood  in  the  same  situation  and  interest  as  the  party  to  the  suit, 
are  evidence  against  that  party ;  thus,  the  declaration  of  a  former  owner 
of  plaintiff's  land,  that  he  had  not  the  right  claimed  by  plaintiff  in  respect 
of  it,  is  admissible.  Woolway  v.  Rowe,  1  Ad.  &  E.  114.  Such  declarations 
are  admissible,  though  the  maker  is  alive  and  not  produced.  S.  C.  So, 
the  landlord's  description  of  property  in  a  former  lease  is  evidence  for  a 
third  person  against  a  subsequent  lessee  of  the  same  landlord,  but  not 
against  a  prior  lessee.  Crease  v.  Barrett,  1  C.  M.  &  B.  919.  A  declaration 
in  an  answer  in  Chancery  by  one  who  has  sold  property,  is  not  evidence 
against  a  person  claiming  imder  him  by  a  conveyance  anterior  to  the 
Inll  filed.  Gully  v.  Exeter,  Bp.  of,  5  fiing.  171.'  The  declarations  of 
tenante  are  not  evidence  against  reversioners,  though  their  acto  are.  Per 
Fatteson,  J.,  Tickle  v.  Brown,  4  Ad.  &  E.  378;  Accord,  Papendick  v. 
Bridgwater,  5  E.  &  B.  166 ;  24  L.  J.,  Q.  B.  289. 

The  declarations  of  parties  identified  in  interest  with  those  against 
whom  they  are  offered  are  in  the  nature  of  admissions,  and  as  such 
belong  ratner  to  another  head  of  evidence.  See  tit.  Admissions,  post, 
p.  62. 
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Ileargay  of  persons  making  entrieSf  <fec.  in  the  regular  discharge  of  their 
ordinary  business  or  office,"]  Where  an  entry  or  declaration  is  made  by  a 
disinterested  person  in  the  course  of  discharging  a  professional  or  official 
duty,  it  is,  in  general,  admissible  after  the  death  of  the  party  making  it. 
Thus  a  notice,  indorsed  or  served  by  a  deceased  clerk  in  a  solicitor's 
office,  whose  duty  it  was  to  serye  notices,  is  eyidence  of  service.  Boe  d. 
Patteshall  v.  Turford,  3  B.  &  Ad.  890 ;  Doe  d.  PadtvickY.  Skinner,  3  Exch. 
84 ;  R.  Y.  Dukinfield,  11  Q.  B.  678.  So,  the  entries  in  the  books  of  a 
deceased  solicitor  in  his  handwriting  relating  to  a  deed  prepared  by  him 
and  executed  by  a  deceased  client  were  held  good  evidence  of  the  execu- 
tion of  the  deed.  Rawlins  v.  Rickards,  28  Beay.  370.  See  Waldy  v. 
Gray,  L.  R.,  20  Eq.  238  ;  Sly  y.  Sly,  2  P.  D.  91.  But  it  must  first  h& 
shown  aliunde  that  the  solicitor  was  authorised  to  act  for  the  person  on 
whose  behalf  he  purported  to  act.  Bright  y.  Legerton,  2  D.  F.  &  J.  606.  A 
receipt  signed  by  a  clerk  employed  by  a  collector  to  collect  for  him,  proves 
a  payment  to  the  collector  himself.  R,  v.  S,  Mary,  Warwick,  1  £.  &  B. 
816 ;  22  L.  J.,  M.  C.  109.  It  should  seem  on  principle  that  contemporary 
oral  declarations  so  made  in  course  of  business  may  also  be  admissible. 
Per  Lord  Campbell,  Sussex  Peerage  case,  11  CI.  &  Fm.  113 ;  Semh,  ace,  per 
cur,  in  Stapylton  v.  Clough,  2  E,  &  B.  933 ;  23  L.  J.,  Q,  B.  5.  Whether 
an  oral  statement  made  bv  a  receiver  on  paying  over  money  is  evidence 
not  only  of  the  receipt,  out  also  of  the  very  party  from  whom  it  was 
received,  was  discussed,  but  not  decided,  in  Fursdon  v.  Ologg,  10  M.  & 
W.  572.  An  attorney's  bill,  with  an  indorsement  upon  it,  '*  March  4, 
1815,  delivered  a  copy  to  C.  D.,'*  which  is  proved  to  be  in  the  hand- 
writing of  a  deceased  derk,  whose  duty  it  was  to  deliver  a  copy  of  the 
bill,  and  proved  to  have  existed  at  the  date,  has  been  held  to  be  evidence 
to  prove  the  delivery  of  the  bill.  Champneys  v.  Peck,  1  Stark.  404. 
It  has  been  held  that  a  banker's  ledger  was  receivable  in  evidence 
in  an  action  between  the  assignees  in  bankruptcy  of  a  customer,  and 
a  third  party,  to  show  that  the  customer  at  a  certain  time  had  no  funds 
in  the  banker's  hands,  without  calling  the  clerks  who  made  the  entries 
therein.  Furness  v.  Cope,  5  Bing.  114.  Semble,  such  evidence  would  not 
be  admissible  to  prove  assets,  S.  C.  But  now  see  the  Bankers'  Books 
Evidence  Act,  1879,  post,  p.  122.  An  entry  of  dishonour  of  a  bill,  made 
by  a  notary's  clerk  in  the  usual  course  of  business,  is  evidence  of  the  fact 
of  dishonour,  after  the  clerk's  decease.  Poole  v.  Dicas,  1  N.  C.  649.  In 
Marks  v.  Lahee,  3  N.  C.  408,  an  entry  by  a  deceased  clerk  of  the  plain- 
tiff's attorney,  in  a  daybook,  stating  a  tender  by  him  and  refusal  by  the 
defendant,  was  held  evidence  of  a  replication  to  that  effect;  but  there 
was  a  previous  entry  of  a  receipt  by  him  of  the  money  for  the  purposes  of 
such  tender. 

Upon  the  same  principle,  contemporaneous  entries  by  a  deceased  shopman 
or  servant  in  his  master  s  books  in  the  ordinary  course  of  business,  stating 
the  delivery  of  goods,  are  evidence  for  his  master  of  such  delivery.  Price 
v.  Torrington,  £d.,  1  Salk.  285;  and  cases  cited  by  Parke,  J.,  Doe  d. 
Patteshall  v.  Turford,  3  B.  &  Ad.  898. 

In  order  to  render  such  entries  evidence,  it  must  appear  that  the  shop- 
man is  dead ;  that  he  is  abroad,  and  not  likely  to  return,  is  not  sufficient. 
Cooper  V.  Marsden,  1  Esp.  1.  The  entry,  too,  must  be  by  the  person  who 
actually  did  the  act  recorded  by  it.  Polini  v.  Oray,  12  Ch.  D.  411,  C.  A, 
Thus,  an  entry  of  goods  sold  made  by  a  witness  on  the  dictation  of  A., 
who  had  received  information  of  the  sale  from  B.,  a  servant  of  the  vendor, 
whose  duty  it  was  to  report  the  sale  to  A.,  was  rejected  as  evidence  of  the 
sale,  though  A.  and  B.  were  both  dead.  Brain  v.  Preece,  11  M.  &  W. 
773.    Where  a  person  employed  to  serve  a  notice  on  B.  brought  back  the 
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duplicate  notice  indorsed  as  so  served,  but  stated  orally  that  he  had  de- 
livered it  to  W.,  it  was  held  that,  after  the  death  of  the  person  serving,  it 
was  not  competent  to  give  in  evidence  his  oral  statement  of  service  on  W. 
Stapylton  v.  Clough,  2  E.  &  B.  933 ;  23  L.  J.,  Q.  B.  5.  As  to  proof  of 
notice'  of  calls  made  by  a  public  company  from  the  memorandum  of  a 
deceased  clerk,  see  E,  Union  By.  Co,  v.  Symondsy  6  Exch.  237,  cited  post, 
Part  m.,  Actions  by  companies.  An  entry  in  a  letter-book  kept  by  a 
deceased  clerk  in  the  course  of  duty  is  secondary  proof  of  the  contents  of 
the  letter  sent,  and  of  the  posting  of  it,  if  that  was  the  course  of  business. 
Fritt  V.  Faircloughy  3  Camp.  305 ;  Hagedom  v.  Beid,  lb,  379. 

By  stat.  7  Jac.  1,  c.  12,  s.  1,  the  shop-book  of  a  tradesman  shall  not  be 
evidence  in  any  action  for  wares  delivered,  or  work  done,  above  one  year 
before  the  bringing  of  the  action,  except  the  tradesman  or  his  executor 
shall  have  obtamed  a  bill  of  debt  or  obligation  of  the  debtor  for  his  said 
debt,  or  shall  have  brought  against  him,  or  his  executors,  some  action  for 
the  said  debt  within  a  year  next  after  the  delivery  of  the  wares,  or  the 
work  done.  By  sect.  2,  the  Act  is  not  to  extend  to  traffic,  or  dealing 
between  merchant  and  merchant,  merchant  and  tradesman,  or  tradesman 
and  tradesman,  for  anything  within  the  compass  of  their  mutual  trades 
and  merchandise. — ^This  statute  seems  to  recognise  the  previous  admissi- 
bility of  shop-books ;  it  has  been  continued  bv  subsequent  Acts ;  but  it  is 
of  little  practical  importance,  and  the  admissibility  of  such  books  at  com- 
mon law  in  favour  of  the  tradesman  must  generally  depend  on  the  principles 
already  referred  to.    See  Symonds  v.  Oas  Light  Co,,  11  Bear.  283. 

Entries  made  by  deceased  persons  in  the  course  of  their  business,  or  in 
discharge  of  their  duty,  are  admissible  only  where  it  is  the  duty  of  the 
deceased  both  to  do  the  act  and  to  make  an  entry  or  record  of  having  done 
it.  Smith  V.  Blakey,  L.  E.,  2  Q.  B.  326 ;  Massey  v.  Allen,  13  Ch.  D.  558. 
Thus  an  entry  of  a  hiring  at  certain  wages  in  the  deceased  master's 
private  book,  with  a  memorandum  of  payment,  is  inadmissible  evidence, 
inter  alios :  B,  y.  Worth,  4  Q.  B.  132 ;  for  it  was  neither  his  duty  to 
make  it,  nor  was  he  interested  in  making  it  in  the  proper  sense  of  ''inte- 
rest." An  entry  purporting  to  be  the  substance  of  a  lease  made  by  the 
lord  of  a  manor,  contained  m  a  book  of  his  steward  200  years  old,  is  not 
evidence  of  the  lease  either  as  secondary  evidence  or  as  an  entry  made  in 
the  course  of  duty  or  business.  Doe  d.  Padwick  v.  Skinner,  3  Exch.  84. 
See  also  Doe  d.  Padwick  v.  Wittcamb,  6  Exch.  601 ;  20  L.  J.,  Ex.  297  ;  4 
H.  L.  C.  425. 

Entries  made  in  the  log  of  a  ship  by  a  deceased  mate  cannot  be  used  as 
evidence  for  her  owners  in  an  action  brought  against  them  for  collision. 
The  Henry  Coxon,  3  P.  D.  156. 

A  book  in  whidi  a  deceased  chief  rabbi  had  made  an  entry  of  circumci- 
fiions  performed  by  him,  was  held  inadmissible  to  nrove  the  a^e  of  a  Jew, 
although  it  was  proved  that  a  Jew  was  ordinarily  circumcised  on  the 
eighth  day  after  his  birth.  Davis  v.  Lloyd,  1  Car.  &  K,  275,  cor.  Den- 
man,  C.  J.,  after  consulting  Patteson,  J. 

In  Edie  v.  Kings/ord,  14  0.  B.  759 ;  23  L.  J.,  C.  P.  123,  Jervis,  C.  J., 
stated  that  declarations  **  in  the  course  of  business  "  were,  while  declara- 
tions "  in  the  course  of  duty"  were  not,  receivable  in  evidence,  but  the 
cases,  supra,  recognize  no  such  distinction. 

Though  a  contemporaneous  entry  made  in  the  course  of  office,  reporting 
facts  necessary  to  the  performance  of  a  duty,  may  be  admissible,  yet  the 
statement  in  it  of  other  extraneous  circumstiEinces,  however  naturally  they 
may  find  a  place  in  the  narrative,  is  no  proof  of  these  circumstances. 
Chambers  v.  Bemascmi,  1  C.  M.  &  E.  347 ;  4  Tyrw.  531 ;  Ex.  Oh.;  Polini 
y.  Oray,  ante  p.  60.    llius,  a  return  by  a  shenfPs  officer  of  an  arrest  at  a 
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specified  place  is  not  evidence,  inter  aliosy  of  the  place  of  arrest.  Chambers  v. 
Bemasconi,  ante,  p.  61 .  There  are  some  important  distinctions  between  the 
effect  of  declarations  against  interest  and  declarations  made  in  the  course 
of  office  or  business.  The  former  declarations  are  evidence  of  all  the  facts 
stated  and  whensoever  made ;  the  latter  are  evidence  only  of  the  facts 
which  it  was  the  business  of  the  officer  or  writer  to  state,  and  they  must 
generally  be  contemporaneous  with  the  act  done.  Smith  y.  Blakey,  ante, 
p.  61,  per  cur. 

The  cases  on  this  subject  are  collected  in  1  Smith's  L.  Cases,  notes  to 
Price  V.  ToTrin{jton,  Ld, 

As  to  entries  in  public  books,  registers,  &c.,  see  j9os^.  Effect  of  documen- 
tary evidence. 

ADMISSIONS. 

Admissions  by  a  party  to  the  record  out  of  court  are  evidence,  and 
primary  evidence,  ox  the  fact  so  admitted.  In  an  action  by  M.  and  his 
wife,  for  injuries  caused  to  the  wife  by  defendants'  negligence,  the 
defendants  were  allowed  to  prove  that  M.  and  C,  his  attorney's  derk, 
had  conspired  to  suborn  false  witnesses,  as  this  was  an  admission,  by 
conduct,  of  M.,  that  he  had  a  bad  case.  Moriarty  v.  L,  Chatham,  &  Dover 
Ry,  Co.,  L.  E.,  5  Q.  B.  314.  The  letters  of  a  party  may  be  proved  against 
him  without  producing  the  rest  of  the  correspondence  on  either  side. 
Barrymore,  La,  v.  Tayhr,  1  Esp.  326.  But  though  the  express  admissions 
of  a  party  to  the  suit,  or  admissions  implied  from  his  conduct,  are  evidence 
against  him,  he  is  at  liberty  to  prove  that  such  admissions  were  mistaken 
or  untrue,  except  in  the  case  of  estoppel.  Per  Bayley,  J.,  Heane  v.  Rogers, 
9  B.  &  C.  586.  And  it  matters  not  whether  the  mistake  arose  from  mis- 
apprehension of  law  or  of  fact.  Thus,  it  may  be  shown  that  the  admission 
was  made  under  an  erroneous  view  of  the  party's  own  legal  liability ; 
Newton  Y,  Liddiard,  12  Q.  B.  925;  as  where  defendant  made  admissions 
imder  an  impression  that  provisional  committee-men  were  liable  for  work 
done  for  a  company.  S.  0.,  Id,  See  also  Bailey  v.  MacatUay,  13  Q.  B. 
815.  Such  a  mistaken  impression,  however,  will  not  exclude  his  admission, 
though  it  will  impair  its  weight  as  evidence  against  him.  Newton  v. 
Belcher,  9  Q.  B.  612.  The  value  of  an  admission  depends  on  the  circum- 
stances under  which  it  was  made ;  where  it  is  a  mere  inference  drawn 
from  facts,  the  admission  goes  no  further  than  the  facts  prove.  See  BvUey 
V.  BuUey,  L.  E.,  9  Ch.  739.  An  admission  that  his  trade  is  a  nuisance  is 
evidence,  though  not  conclusive,  against  a  defendant.  R,  v.  Neville,  1 
Peake,  91. 

By  Eules,  1883,  O.  xxxii.,  r.  1,  "  any  party  to  a  cause  or  matter  may 
give  notice,  by  his  pleading,  or  otherwise  in  writing,  that  he  admits  the 
truth  of  the  whole  or  any  part  of  the  case  of  any  other  party." 

Admissions  made  with  a  view  to  a  compromise,  and  in  order  ''to  buy 
peace,"  are  not  evidence  against  the  maker.  B.  N.  P.  236.  But  an 
acknowledgment  of  a  party's  handwriting,  though  made  pending  a  treaty 
of  compromise,  is  evidence  against  him.  Wdldridge  v.  Kennison,  1  Esp, 
143.  So  an  admission  of  facts  before  arbitrators.  Gregory  v.  Howard,  3 
"Esp.  113.  An  offer  of  a  specific  sum  by  way  of  compromise  is  evidence, 
unless  accompanied  with  a  caution  that  the  offer  is  confidential,  or  wifiiout 
prejudice.  WalUice  v.  Small,  M.  &  M.  446 ;  Nicholson  v.  Smith,  3  Stark. 
128.  But  generally,  neither  letters  written  "without  prejudice,"  nor 
replies  to  such  letters,  though  not  similarly  guarded,  can  be  used  as 
evidence.  Paddock  v.  Forresiter,  3  M.  &  Gr,  903 ;  Hoghton  y,  Hoghbon,  15 
Beav.  278,  321 ;  21  L.  J.,  Gh.  482,  493;  Walker  v.  WiUher,  23  4  B.  D. 
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335;  and  soe  MitchdVs  Claim,  L.  R.,  6  Ch.  822.  So,  where  a 
correspondence  has  begun  with  a  letter  written  "without  prejudice," 
that  covers  the  whole  correspondence.  Ex  parte  Harris^  44  L.  J.,  Bky. 
33.  The  fact  that  offers  have  been  made,  though  "without prejudice^" 
may,  howeyer,  sometimes  be  given  in  evidence  for  the  person  making 
the  offer,  to  show  that  an  attempt  has  been  made  to  settle  the  dispute, 
in  order  to  rebut  the  suggestion  of  laches,  &c.  Jones  v.  Foxall,  15  Beav. 
388 ;  21  L.  J.,  Ch.  725 ;  Walker  v.  JfiUher,  23  Q.  B.  D.  338,  339,  per 
liindley  and  Bowen,  L.  JJ.,  dissenting  from  Williams  y.  Thomas,  2  Dr. 
&  S.  29 ;  31  L.  J.,  Ch.  674,  where  the  rule  as  to  admission  of  the  evidence 
was  much  more  widely  stated  by  £indersley,  Y.-C. 

Admissions  on  compulsory  process  J]  It  is  no  objection  to  the  proof  of  an 
admission  that  it  was  made  under  compulsory  process ;  thus,  an  answer 
to  a  bill  in  chancery,  filed  against  the  defendant  by  a  stranger,  may  be 
read  against  him,  to  show  the  admission  of  a  particular  fact.  Grant  v. 
Ja^Jcson,  Peake,  203.  So,  the  defendant's  answer  to  interrogatories 
administered  by  the  plaintiff  to  him  in  another  suit  is  admissible 
against  him.  Pleet  v.  Ferrins,  L.  E.,  3  Q.  B.  536,  Ex.  Ch. ;  L.  £.,  4 
Q.  B.  500.  But  semb,  the  compulsion  must  not  be  illegal.  B,  v.  Oarbett, 
1  Den.  C.  C.  236.  See  li.  v.  Coote,  L.  R.,  4  P.  C.  599.  The  examination 
of  a  party  before  commissioners  of  bankrupt  is  evidence  against  him; 
Robson  v.  Alexander,  1  Moore  &  P.  448 ;  R.  v.  Wheater,  2  Moo.  C,  C.  45  ; 
although  there  was  an  irregularity  in  the  proceedings  which  had  been 
waived  by  the  appearance  of  the  bankrupt  for  examination;  B,  y.  Widdop, 
L.  B.,  2  C.  C.  3 ;  or  though  part  only  of  his  deposition  was  noted  down ; 
MUward  v.  Forbes,  4  Bsp.  172 ;  or  though  the  compulsory  power  was 
exercised  on  irrelevant  matters.  Stockfleth  v.  De  Tastet,  4  Camp.  10.  So 
testimony  given  in  court  may  be  used  in  an  action  against  the  witness, 
though  he  was  prevented  from  entering  into  an  explanation  of  the  circum- 
stances under  which  the  fact  took  place,  it  being  irrelevant.  Collett  v. 
Keith,  Ld.,  4  Esp.  212.  So  testimony  on  process  to  compel  attendance 
before  the  House  of  Commons.  R,  y.  Merceron,  2  Stark.  366.  See  obs. 
in  R,  v.  Oilham,  1  Moo.  C.  C.  203.  But  such  compulsory  admission  is  no 
evidence  of  an  account  stated.     Tucker  v.  Barrow,  7  B.  &  C.  623. 

Admission  of  the  contents  of  documents^]  Though  the  contents  of  a 
written  instrument  cannot  in  general  be  proved  by  a  witness  without 
production  of  it  (see  ante,  p.  1),  yet  what  a  i)arty  to  the  record  says  is 
primary  evidence  ag;ainst  nimself  as  an  admission,  though  it  relates  to 
the  contents  of  a  written  instrument,  and  though  the  contents  be  directly 
in  issue  in  the  cause.  This  was  first  deliberately  ruled  in  Hlatterie  y. 
PooUy,  6  M.  &  W.  664 ;  followed  bj  King  v.  Cole,  2  Exch.  628 ;  Fox  v. 
Waters,  12  Ad.  &  £.  43.  The  doctrme  has  been  impugned  and  regarded 
as  objectionable ;  see  Lawless  v.  Queale,  8  Ir.  L.  Hep.  382 ;  it  is,  how- 
ever, established  by  subsequent  cases.  There  can  be  no  doubt,  however, 
that  such  an  admission  ought  in  some  cases  to  have  no  weight ;  as  where 
the  party  relying  upon  it  is  manifestly  withholding  more  satisfactory 
evidence  in  his  own  power ;  or  where  the  admission  assumes  a  degree  of 
knowledge,  whether  of  law  or  of  fact,  which  the  party  admitting  is  not 
likely  to  possess ;  as  the  construction  of  a  deed  of  settlement ;  the  contents 
of  a  nne  or  recovery,  &c.  **  If  the  plaintiff  is  himself  in  the  box,  you 
may  ask  him  as  to  the  contents  of  a  document,  and  his  answer  will  be 
good  evidence.  .  .  .  Perhaps  the  judge  might  say  that  the  document 
ought  to  be  produced.  I  should  do  so  myself  m  some  cases."  Per 
PoUoek,  C.  B.,  in  Farrow  y.  Blomfidd,  1  E.  &  F.  653.    See  also  the 
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observations  in  Boulter  y.  PeploWy  9  C.  B.  493;  19  L.  J.,  C.  P.  190.  To 
make  such  oral  admission  of  any  value  when  it  relates  to  a  written  docu- 
ment, it  ought  to  be  clear  and  distinct ;  thus  where  the  defendant,  in 
order  to  show  that  an  expired  lease  had  been  renewed  by  the  ancestor  of 
the  plaintiff,  proved  a  statement  by  the  ancestor  many  years  ago,  that 
the  land  had  been  ** new-lived"  by  him,  without  more,  it  was  held 
insufficient.     Doe  d.  Lord  v.  Craqo^  6  C.  B.  90. 

A  statement  made  by  the  plaintiff  that  his  demand  for  work  done  had 
been  referred  to  an  arbitrator,  who  awarded  that  nothing  was  due,  was 
admitted  as  evidence  against  him.  Murray  v.  Gregory,  5  Exch.  468. 
The  registered  copy  of  a  deed,  signed  and  certified  by  the  plaintiff,  was 
held  to  be  primary  evidence  of  its  contents  against  him.  Boulter  v. 
Peplow,  supra.  A  copy  of  a  document  sent  by  a  party  is  primary  evidence 
against  him.  See  Stowe  v.  Quemer,  L.  E.,  5  Ex.  155,  159.  A  machine 
copy  of  a  letter  written  by  the  plaintiff  to  a  third  person  may  be  used  as 
an  admission  on  the  part  of  the  plaintiff,  though  not  admissible  as  a  letter. 
Nathan  v.  Jacob,  1  F.  &  F.  452.  So  an  abstract  of  title  containing 
recitals,  which  had  been  relied  upon  by  the  defendant  in  a  suit  in 
Chancery,  was  admitted  as  evidence  against  him,  in  a  subsequent  action, 
of  ihe  matters  so  recited,  without  producing  the  original  deeds.  Pritchard 
V.  Bagshaw,  11  C.  B.  459;  20  L.  J.,  0.  P.  161.  See  also  B.  v.  Basing- 
stoke, 14  Q.  B.  611. 

The  following  are  some  of  the  earlier  cases  bearing  on  the  same 
doctrine: — The  terms  of  a  lease  may  be  proved  by  oral  admissions. 
Howard  v.  Smith,  3  M.  &  Or.  254.  An  oral  admission  of  a  debt  is 
evidence  on  an  account  stated,  though  it  refers  to  a  written  instrument 
not  produced.  Newhall  v.  Holt,  6  M.  &  W.  662.  A  defendant  in  an 
action  for  the  recovery  of  land  may  prove  an  admission  of  the  plaintiff 
that  he  had  sold  and  assi^ed  his  lease  to  a  third  person,  though  such 
assignment  must  be  in  writing.  Doe  d.  Lowden  v.  Watson,  2  Stark.  230. 
A  notice  si^ed  by  partners,  stating  that  the  partnership  '*  has  been 
dissolved,"  is  evidence  against  them  of  the  mssolution,  though  the 
partnership  was  by  deed.  Doe  d.  Waithman  v.  Miles,  1  Stark.  181 ; 
4  Camp.  373.  It  was  formerly  held,  that  an  admission  in  an  answer  in 
Chancery  of  the  execution  of  a  deed  was  only  secondary  evidence,  and 
did  not  supersede  the  necessity  of  proving  it  in  the  regular  way.  CaU  v. 
Dunning,  4  East,  53 ;  Cunliffe  v.  Seftmi,  2  East,  187,  188.  So  with 
regard  to  matters  of  record  and  judicial  proceedings,  as  the  insolvency 
and  discharge  of  the  plaintiff,  oral  evidence  of  admissions  has  been  held 
insufficient.  Scott  v.  Clare,  3  Camp.  236.  But  since  the  case  of  Slatterie 
V.  Pooley,  ante,  p.  63,  the  cases  of  Scott  v.  Clare,  CaU  v.  Dunning,  supra, 
and  other  earlier  cases,  are  open  to  question. 

Admissions  by  acquiescence,']  Admissions  may  sometimes  be  presumed 
from  the  silence  or  conduct  of  a  party  when  certain  statements  are  made. 
On  this  ground  it  is  that  the  uncontradicted  statements  of  any  one,  made 
in  the  presence  and  hearing  of  the  party  against  whom  they  are  offered,  are 
evidence.  Bessela  v.  Stem,  2  C.  P.  D.  265,  C.  A., post,  p.  163.  But  of  course  no 
inference  against  him  can  be  reasoDably  drawn,  if  the  fact  stated  before 
him  be  one  which  is  plainly  not  within  his  own  knowledge ;  for  he  may  be 
unable  either  to  admit  or  contradict  it.  So  the  deposition  of  a  witness, 
taken  in  a  judicial  proceeding  against  a  party,  is  not  evidence  in  another 
proceeding  against  that  ]^arty  merely  on  the  ground  that  he  was  present, 
and  did  not  cross-examine  or  contradict  the  witness ;  Melen  v.  Andrews, 
M.  &  M.  336 ;  for  the  nature  of  a  judicial  proceeding  prevents  a  party 
from  interposing  to  contradict  or  comment  on  the  statement  of  a  witness. 
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as  lie  would  in  common  conversation.  Accord,  per  Alderson,  B.,  in  Short 
V.  Stoy,  Winton  Sum.  Ass.  1836.  Cases,  however,  may  occur,  in  wliich 
the  refusal  of  a  person  to  contradict  or  cross-examine  a  witness,  even  in  a 
judicial  proceeding,  may  be  admissible.  See  Simpson  v.  Itohineon,  12 
Q.  B.  511,  cited  poa^.  Action  for  defamation;  Proof  of  malice. 

It  should  be  observed,  that  although  silence  has  been  considered  to  be 
evidence  of  assent  to  a  statement  made  orally  in  the  presence  of  the  party, 
no  such  inference  can  be  fairly  drawn  from  the  mere  omission  of  a  party 
to  reply  to  a  letter;  Felthouae  v.  Bindley,  11  0.  B.,  N.  S.  869,  875;  31  L. 
J.,  C.  P.  204,  206,  per  Willes,  J. ;  Richards  y,  OelloMif,  L.  R.,  7  0.  P.  131, 
per  Id, ;  unless  sent  under  circumstances  which  entitle  the  writer  to  an 
answer.  See  Edwards  v.  Towels,  n  M.  &  Qtr,  624 ;  Richardson  v.  Dunn,  2 
Q.  B.  218.  A  statement  which  may  be,  but  is  not,  immediately  con- 
tradicted without  further  trouble  than  an  oral  denial,  may  be  presumed 
to  be  true;  but  no  one  is,  or  ought  to  be,  expected  to  answer  every 
ofiBcious  letter  that  is  written  to  him.  It  has  been  hold,  however,  that 
such  a  letter  may  sometimes  be  used  as  evidence  of  a  demand,  and  of  so 
much  as  may  explain  the  demand.  Thus,  where  the  plaintiff  discovered 
that  he  had  inadvertently  paid  a  debt  to  the  defendant  twice  over,  and 
his  accountant  wrote  repeatedly  to  the  defendant,  explaining  how  the 
mistake  arose,  and  requesting  repayment,  but  the  defendant  took  no 
notice  of  the  letters,  it  was  held  that  the  letters  were  all  admissible  in 
evidence  against  him  in  an  action  to  recover  back  the  payment.  Gaskill 
V.  Skene,  14  Q.  B.  664 ;  and  see  Fairlie  v.  Denton,  3  0.  &  P.  103.  So  in 
the  case  of  a  letter  written  by  A.  to  B.,  to  which  the  position  of  the 
parties  justifies  A.  in  expecting  an  answer, — as  where  the  subject  of  it  is 
a  contract  or  negotiation  before  pending  between  them, — the  silence  of 
B.  may  be  important  evidence  against  him.  See  Lucy  v.  Mouflet,  5  H.  & 
N.  229 ;  29  L.  J.,  Ex.  110,  cited  «m6  tit.  Action  for  goods  sold,  post,  p.  546. 
Where  the  plainti£E  puts  in  the  letter  written  in  his  behalf  by  a  third 
person  to  the  defendant,  the  defendant  is  entitled  to  put  in  his  answer  to 
it,  although  it  states,  as  a  fact,  a  circumstance  which,  if  true,  is  a  defence 
to  the  action,  for  it  shows  that  that  circumstance  has  been  brought  under 
the  defendant's  notice.     Carrie  v.  Steer,  5  H.  &  N.  628 ;  29  L.  J.,  Ex.  281. 

The  following  are  also  examples  of  admissions  implied  from  negative 
conduct  or  acquiescence : — If  A.  having  title  to  premises  in  the  possession 
of  B.,  suffers  d.  to  make  alterations  inconsistent  with  such  title,  it  is 
evidence  to  go  to  the  jury  that  A.  has  recognised  the  right  of  B.,  and  has 
done  such  acts  as  are  necessary  to  confirm  it.  Doe  d.  Winckley  v.  Pye, 
1  Esp.  364.  So  where,  upon  a  building  lease  of  59  feet,  more  or  less,  the 
lessee  took  62^  feet,  but  the  ground  taken  agreed  with  the  abuttals  in  the 
lease,  and  the  lessor  marked  out  the  ground,  and  saw  the  progress  of  the 
defendant's  building  without  objection,  this  is  evidence  of  the  lessee's 
title.  NeaU  d.  Perowx  v.  Parkin,  Id,  229.  And  in  action  for  a  debt, 
evidence  that  the  plaintiff  was  an  insolvent  debtor,  and  had  not  inserted 
the  debt  in  question  in  his  schedule,  was  an  admission,  as  against  him,  of 
its  not  being  due.  Nicholls  v.  Dovmes,  1  M.  &  Rob.  13.  But  it  was  held 
that  the  attesting  witness  of  the  schedule  must  be  called  to  prove  it. 
Streeier  v.  Bartlett,  5  C.  B.  562.  As  to  which  see,  however,  Bailey  v. 
Bidwell,  13  M.  &  W.  73,  post,  p.  133. 

To  this  head  mav  also  oe  referred  the  case  in  which  the  depositions  or 
statements  of  third  persons  have  been  held  to  be  evidence  against  a  party 
who  has,  on  a  former  occasion,  caused  them  to  be  made  and  used  them  as 
true  for  his  own  purposes.  Brickell  v.  Hulse,  7  Ad.  &  E.  455 ;  Gardner  v. 
Moult,  10  Ad.  &  E.  464 ;  Richards  v.  Morgan,  4  B.  &  S.  641 ;  33  L.  J., 
Q.  B.  114,  cited  Effect  of  depositions,  post,  p.  200 ;  and  the  comments  per 
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curiam^  in  Botleau  y.  Ruilin,  2  Excli.  679,  680.  But  in  an  action  by  a 
bankrupt  against  Ha  assignees  to  try  the  validity  of  his  commission,  de- 
positions of  deceased  persons  taken  under  the  commission,  and  enrolled  by 
the  assignees,  were  not  evidence  against  them  as  admissions  by  reason  of 
such  enrolment.     Chambers  v.  Bemasconi,  1  C.  M.  &  R.  347. 

As  to  admissions  by  parties  identified  in  interest,  see  ante,  tit.  Hearsay, 
p.  50;  and  eeepost,  pp.  67  et  seq,;  Admissions  by  trustees,  &c. 

Beceipts.^  At  common  law  the  acknowledgment  in  a  deed  of  the  receipt 
of  money  was  conclusive  evidence  as  between  the  parties  to  it  of  such 
receipt.  Baker  v.  Dewey,  1  B.  &  C.  704 ;  Rowntree  v.  Jacob,  2  Taunt.  141. 
But  not  where  the  recital  of  the  deed  showed  only  an  *' agreement  to 
pay,"  and  the  receipt  was  of  money  **  so  paid  as  above  mentioned,'*  as 
usual  in  purchase  deeds.  Bottrell  v.  Summers,  2  Y.  &  J.  407  ;  Lampon  v. 
Corke,  o  J^.  &  A.  606.  Nor  was  the  receipt  indorsed  on  the  back  of  the 
deed  conclusive.  Straion  v.  Bastall,  2  T.  E.  366.  In  equity  the  absence 
of  a  receipt  at  the  back  of  the  deed  would  put  a  subsequent  purchaser  on 
inquiry  as  to  whether  the  purchase-money  had  been  paid ;  see  Kennedy  t. 
Green,  3  Myl.  &  K.  699 ;  fbr  the  land  in  the  hands  of  a  purchaser  wiili 
notice  that  the  prior  purchase-money  remained  unpaid,  or  of  a  volunteer, 
would  be  liable  to  lien  for  it  notwithstanding  the  conveyance  express  the 
consideration  to  have  been  paid,  and  there  is  an  indorsed  receipt.  S.  C. ; 
Winter  v.  Anson,  3  Buss.  488.  See  notes  to  Mackreth  v.  Symmmis,  1 
White  &  T.  Lead.  Cases.  But  now  in  case  of  deeds  executed  after  Slst 
December,  1881,  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  65,  provides  that  "  a  receipt  for  consideration  money  or 
other  consideration  in  the  body  of  a  deed  or  indorsed  thereon  shall,  in 
favour  of  a  subsequent  purchaser  not  having  notice  that  the  money  or 
other  consideration  thereby  acknowleged  to  be  received  was  not  in  fact 
paid  or  given  wholly  or  in  part,  be  sumcient  evidence  of  the  payment  or 
giving  of  the  whole  amount  thereof."  Li  general,  a  receipt  not  under 
seal  is  only  &j>rimd  facie  acknowledgment  that  the  money  has  been  paid ; 
and  therefore  may  be  contradicted  or  explained.  Graves  v.  Key,  3  B.  & 
Ad.  318.  Even  though  expressed  to  be  *' in  full  of  all  demands."  Fitch 
V.  Sutton,  5  East,  230;  Lee  y.  Lancashire  and  Yorkshire  By.  Co.,  L.  B.,  6 
Oh.  527,  534;  see  also  Bowes  y.  Foster,  2  H.  &  N.  779;  27  L.  J.,  Ex.  262. 
These  two  last  cases  overrule  Alner  v.  George,  1  Camp.  392,  cor.  Ld. 
Ellenborou^h.  See  further  notes  to  Cumber  v.  Wane,  1  Smith's  L.  Cases. 
A  receipt  given  in  the  settlement  of  an  account  may  be  evidence  of  sums 
being  allowed  on  the  settlement,  and  such  allowance  bein^  equivalent  to 
tiie  payment  of  money  cannot  be  afterwards  recovered  oy  the  person 
makmg  the  allowance.  Bramston  v.  Robins,  4  Bing.  11.  As  between  the 
tmderwriter  and  the  assured,  the  acknowledgment  in  the  policy  of  the 
receipt  of  the  premium  by  the  broker  is  conclusive ;  DaJzell  v.  Mair,  1 
Camp.  532;  and  see  Xenos  v.  Wickham,  L.  E.,  2  H.  L.  296,  319 ;  unless 
there  was  a  fraud  practised  by  the  assured  to  induce  the  broker  to  give 
credit  to  him.  Foy  y.  Bdl,  3  Taunt.  493.  If  an  agent  employed  to 
receive  money,  and  bound  by  his  duty  to  his  principal  to  communicate  to 
him  whether  the  money  is  received  or  not,  renders  an  account  from  time 
to  time  which  contains  an  intentional  misstatement  that  the  money  has 
been  received,  he  is  so  far  bound  by  that  accoimt  that  he  cannot  make  his 
principal  refund  moneys  paid  to  him  on  it.  Shaw  v.  Pidon,  4  B.  &  C. 
729;  Sktjring  v.  Greenwood,  Id,  281.  A  receipt  may  operate  as  an 
estoppel  m  favour  of  third  persons,  as  where  a  transferee  of  a  mortgage 
takes  the  security  with  an  mdorsed  receipt,  without  notice  that  the  sum 
purporting  to  be  secured  has  not  in  fact  been  advanced.    Bickerton  y. 
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Walker f  31  Ch.  D.  151,  0.  A.  As  to  proof  of  receipts  for  legacies,  vide 
Stamps;  Receipt ^  poet,  p.  266. 

Admissions  implied  from  the  ads  of  the  party,^  The  plaintiff's  title  to 
6ue,  or  the  character  in  which  the  plaintiff  sues,  or  in  which  the  defendant 
is  sued,  is  frequently  admitted  by  the  acts  and  conduct  of  the  opposite 
party ;  and  in  some  cases  the  admission,  though  not  strictly  an  estoppel, 

15  condusiye.  Thus,  if  B.  has  dealt  with  A.  as  farmer  of  the  post-horse 
duties,  it  is  evidence  in  an  action  by  A.  against  B.  to  prove  that  he  is  such 
farmer.  Radford  v.  Mcintosh,  3  T.  R.  632.  And  see  Peacock  v.  Harris, 
10  East,  104.  So  in  an  action  for  slandering  the  plaintiff  in  his  profession 
of  an  attorney,  the  words  themselves,  importing  that  the  defendant  would 
Lave  the  pl£antiff  struck  off  the  roU  of  attorneys,  were  held  to  be  an 
admission  of  the  plaintiff's  character  of  attorney.  Berryman  v.  Wise,  4  T. 
R.  366 ;  Fearce  v.  Wfiale,  5  B.  &  C.  38.     So  in  the  case  of  a  libel  on  the 

flaintiff  as  envoy  of  a  foreigpi  state.  Yrisarri  v.  Chment,  3  BiDg.  432. 
n  an  action  for  penalties  against  a  collector  of  taxes,  proof  of  the  defen- 
dant having  collected  the  taxes  is  sufficient  proof  of  his  being  collector, 
though  the  appointment  is  by  warrant.  Lister  v.  Priestley,  Wightw.  67. 
So  payment  of  tithes  by  a  parishioner  to  the  plaintiff  is  evidence  against 
tiie  former  of  the  plaintiff's  title  to  the  living.  Chapman  v.  Beard,  3  Anstr. 
942.  Where  an  auctioneer  has  advertised  for  sale  the  **  property  of  J.  S., 
a  bankrupt,"  this  is  evidence  of  the  bankruptcy  in  an  action  brought  by 
the  trustee  against  the  auctioneer  for  the  proceeds.  Malthy  v.  Christie, 
1  Esp.  340.  The  cases  relating  to  the  admission  of  bankruptcy,  and  of 
the  title  of  the  trustees,  by  matters  in  pais,  are  collected  post.  Fart  III., 
tit.  Actions  by  trustees  of  bankrupts ;  Proof  of  title  of  trustee,  when  dispensed 
with  by  implied  admission. 

Where  A.  brings  an  action  against  B.  to  recover  possession  of  land,  he 
thereby  admits  B.'s  possession  of  the  land.  Stanford  v.  Hurlstone,  L.  B., 
9  Ch.  116. 

Mere  subscription  of  a  paper,  as  witness,  is  not  in  itself  proof  of  his 
knowledge  of  its  contents.     Harding  v.  Crethom,  1  Esp.  58. 

As  to  estoppel  arising  from  the  acts  of  a  party,  vide  post,  p.  77. 

Admission  by  trustees;  or  of  persons  not  parties  to  the  suit,  but  interested  in 
t<.]  An  admission  is  evidence  whether  made  by  a  trustee,  or  nominal 
party,  who  sues  for  the  benefit  of  another ;  Bauerman  v.  Radenius,  7  T. 
K.  664 ;  Gibson  v.  Winter,  5  B.  &  Ad.  96 ;  or  by  husband  in  action  by  him 
and  his  wife ;  Moriarty  v.  L.,  Chatham,  and  Dover  Ry,  Co,,  L.  E.,  5  Q.  B. 
314 ;  cited  ante,  p.  62 ;  or  by  the  person  really  interested  in  the  suit,  but 
not  named  on  the  record.  Thus,  in  action  on  a  bond  conditioned  for  the 
payment  of  money  to  L.  D.,  the  declaration  of  L.  D.  that  the  defendant 
owes  nothing  is  evidence  against  plaintiff.  Hanson  v.  Parker,  1  Wils. 
257.  So  in  an  action  by  the  master  of  a  ship  for  freight,  brought  for  the 
benefit  of  the  owner,  the  admissions  of  the  latter  are  evidence.  Smith  v. 
Lyon,  3  Camp.  465.  So  in  actions  on  policies,  the  declarations  of  the  party 
r^lly  interested  are  admissible.    Per  Lord  EUenborough,  Bell  v.  Ansley, 

16  East,  143.  But  the  statement  of  a  cestui  que  trust  is  either  wholly  in- 
admissible agaiust  his  trustee,  or  admissible  only  as  to  his  own  interest, 
where  the  trustee  holds  in  trust  not  for  him  only,  but  for  others.  Thus, 
where  an  action  of  ejectment  was  brought  by  a  trustee  having  the  lesal 
estate  in  fee,  and  the  defendant  offered  evidence  of  admissions  made  by 
the  cestui  que  trust  of  a  particular  estate,  it  was  considered  doubtful  whe- 
ther such  evidence  could  be  received,  inasmuch  as  the  interest  of  the  cestui 
que  trust  was  not  oo-extensive  with  tiiat  of  the  lessor  of  the  plaintiff,  and 
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the  declarations  were  prejudicial  to  the  remainderman.  Doe  d.  Rowlandscn 
V.  Wainivright,  8  Ad.  &  E.  691.  And  according  to  May  v.  Taylor ^  6  M. 
&  Qt.  261,  in  order  to  make  the  statements  of  the  cestui  que  trust  admissible 
a^nst  the  trustee,  the  interest  of  the  cestui  que  trust  ought  to  be  identical 
with  that  of  the  trustee,  and  it  is  not  enough  to  prove  a  subsisting  trust 
without  showing  the  nature  and  extent  of  it,  or  that  the  cestui  que  trust  is 
the  real  party  to  the  action,  and  the  nominal  party  a  mere  agent.  It  is 
said  in  d,  N.  P.  237,  that  an  '*  answer  "  by  a  trustee  can  in  no  case  be 
used  as  evidence  against  a  cestui  que  trust.  It  is,  however,  probable  that 
this  passage  relates  to  evidence  in  equity ;  for  it  was  there  onlv  that  & 
cestui  que  trust  could  be  party  to  the  suit,  and  the  trustee  would  he  a  co- 
defendant. 

Admissions  by  tenants  of  the  existence  of  rights  or  easements  are  not 
evidence  against  their  landlords.  Papendick  v.  Bridgumter^  5  E.  &  B.  166; 
24  L.  J.,  Q.  B.  289.  But  where,  in  an  action  of  ejectment,  one  of  the 
defendants  defended,  in  the  character  of  landlord  to  the  other  defendants, 
their  admissions  were  evidence  against  him.  Doe  d.  Mee  v.  Litherland^ 
4  Ad.  &  E.  784. 

On  an  appeal  against  an  order  of  removal,  the  admissions  of  rated  in- 
habitants of  a  psurish  are  evidence  against  that  parish,  for  they  are  the 
parties  really  interested.  R,  v.  Whitley ^  1  M.  &  s.  636.  So  in  an  action 
against  the  sherifP,  the  declarations  of  a  party,  who  has  indemnified  the 
sheriff,  are  evidence  against  the  defendant.  Dyke  v.  Aldridge,  cited  7  T. 
E.  665.  So  in  trover  for  a  deed,  which  the  defendant  detained  at  the 
request  of  W.,  and  in  the  detainer  of  which  W.  was  substantially  in- 
terested, the  declarations  of  W.  in  favour  of  the  plaintiffs  claim  were  held 
admissible.  Harrison  v.  Vallance,  1  Bias,  45 ;  and  see  Rohson  v.  Andrade^ 
1  Stark.  372.  So  the  declarations  of  the  party  for  whose  benefit  the 
plaintifP  sues  on  a  bill ;  Welstead  v.  Levy,  1  M.  &  Eob.  138 ;  or  of  a  party 
bom  whom  he  received  the  bill  or  note  when  overdue,  are  evidence  against 
the  plaintiff.  Reauchamp  v.  Parry,  1  B.  &  Ad.  89.  Admissions  by  one  of 
several  trustees  will  not  affect  his  co-trustees  where  they  are  not  all  per- 
sonally liable.     Davies  v.  Ridge,  3  Esp.  101. 

The  declarations  of  a  party  proved  to  be  a  joint  contractor  vrith  the 
defendant,  though  not  joined  in  the  action,  or  though  nd-prossed  on  a  plea 
of  bankruptcy,  were  admissible.  Oratit  v.  Jackson,  Peake,  203 ;  TTocS  v. 
Braddick,  1  Taunt.  104.  But  admissions  by  co-trespassers,  or  joint  de- 
fendants, in  actions  for  tort,  are  not  generally  evidence  except  against 
themselves,  unless  there  be  proof  of  common  motive  and  object,  and  the 
declarations  relate  to  them.  Daniels  v.  Potter,  M.  &  M.  501 ;  and  see  the 
observations  in  R,  v.  Hardwick,  11  East,  578.  Nor  are  they  evidence  in 
actions  ex  contractu,  unless  they  relate  to  a  matter  in  which  there  is  an 
identity  of  interest :  thus  where  the  plaintiff  in  covenant  alleged  an  evic- 
tion by  two  defendants  under  a  prior  lawful  title,  an  admission  by  one  of 
the  defendants  after  eviction  was  held  no  evidence  of  such  title,  although 
the  defendants  were  co-executors  of  the  covenantor,  and  had  joined  in 
the  eviction.    Fox  v.  Waters,  12  Ad.  &  E.  43. 

An  admission  by  a  private  individual  of  a  corporation  is  not  evidence 
against  the  corporate  body.  London,  Mayor  of,  v.  Long,  1  Camp.  23.  But 
where  a  corporation  sues  for  a  disturbance  in  exercising  a  corporate  office, 
what  is  said  by  the  officer  respecting  the  exercise  of  it  is  evidence  against 
the  corporation.  Id.  25,  per  Ld.  JBUenborough.  As  to  admissions  by 
the  agents  of  cor}>orations  and  companies,  see  Admissions  by  agents,  post^ 
pp.  70,  71. 

Where  plaintiff  sued  as  administrator  durante  absenticl  of  the  executor, 
the  admissions  of  the  executor  were  held  inadmissible  against  the  plaintiff. 
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Jiush  y.  Peacock f  2  M.  &  Bob.  162.  In  a  suit  by  assignees  of  bankrupt, 
admissions  by  them  before  their  appointment  were  received  in  evidence 
a^nst  them  by  Tindal,  C.  J.,  in  Smith  y.  Morgan^  Id.  257 ;  but  they  were 
rejected,  by  Abbott,  C.  J.,  in  a  previous  case  of  Fenwick  v.  Thornton y  M. 
&  M.  51.  In  Legge  y.  Edmonds^  25  L.  J.,  Oh.  125,  letters  written  by  a 
defendant,  sued  as  administratrix,  containing  admissions  made  by  her 
before  letters  of  administration  had  been  taKen  out,  were  rejected  as 
evidence,  against  her.  Perhaps  the  admissibility  of  statements  made  by 
executors,  assignees,  and  others  filling  an  official  character,  but  before 
they  were  invested  with  that  character,  will  be  found  to  depend  on  the 
nature  of  ^e  facts  stated  by  them.  So  an  admission,  before  probate,  by 
an  executor  may  perhaps  be  entitled  to  more  consideration  than  the 
admission  of  a  mere  stranger  who  has  afterwards  obtained  letters  of 
administration,  for  the  executor  takes  his  title  from  the  will.  When 
an  official  manager  of  a  company,  appointed  under  the  Winding-up 
Act,  11  &  12  Yict.  c.  45,  was  suDstituted  as  defendant  by  order  in  Chan- 
cery, instead  of  a  shareholder  D.,  who  had  been  sued  by  a  creditor  of  the 
company  **  as  nominal  defendant"  it  was  held  that  the  declarations  of  D., 
while  defendant,  were  not  evidence  against  the  official  manager.  Arm- 
strong V.  Normandy y  5  Exch.  409,  The  decision  here  turned  on  the  mis- 
naming of  D.  on  the  record  as  **  nominal  defendant  only." 

Admissions  hy  guardian  and  prochein  amy,']  The  admissions  of  a  guar- 
dian are  not  evidence  against  an  infant  who  sues  by  his  guardian. 
Cowling  V.  Elyy  2  Stark.  366 ;  Eggleston  v.  Speke^  3  Mod.  258.  Nor  the 
admission  oi  prochein  amy,     Webb  v.  Smithy  Ry.  &  M.  106. 

Admissions  hy  agents  and  servants,]  Where  a  party  to  the  suit  directly 
or  impliedly  constitutes  a  thiid  person  his  agent  for  the  purpose  of  an 
admission,  the  admission  so  made  is  evidence.  Thus,  if  a  person  agree 
to  admit  a  claim,  provided  J.  S.  will  me^e  an  affidavit  in  support  of  it, 
such  affidavit  is  proof  against  him.  Lloyd  v.  WillaUy  1  Esp.  178 ;  Stevens 
Y.  T hackery  Peake,  187.  And  it  is  conclusive  in  an  action  lounded  on  the 
special  agreement.  Amy  v.  AndrewSy  Freem.  133.  But  see  Garnet  v. 
Sally  3  Stark.  160.  So  if  the  vendee  of  goods  deny  having  received  them, 
but  add,  **  If  the  carrier's  servant  says  he  delivered  the  goods,  I  will  pay 
you,"  the  answer  of  the  servant  when  applied  to  on  the  subject  may  be 

fiven  in  evidence.  Daniel  v.  Fitty  1  Camp.  366,  n. ;  Williams  v.  InneSy 
d.  364.  In  an  action  for  the  loss  of  a  horse  through  the  defendant's  ne- 
gligence in  not  fencing  a  shaft,  defendant  consentea  to  pay  compensation 
if  a  miners'  jury  should  say  the  shaft  was  his;  held,  that  the  finding 
of  such  jury  was  evidence  against  him  of  negligence,  though  not  conclu- 
sive.    Sybray  v.  White,  1  M.  &  W.  435. 

With  regard  to  the  admissions  of  agents  in  general,  the  rule  is  this : 
When  it  is  proved  that  A.  is  agent  of  B.  whatever  A.  does,  or  says,  or 
writes,  in  the  making  of  a  contract  as  agent  of  B.,  is  admissible  in  evi- 
dence a^nst  B.,  because  it  is  part  of  the  contract  which  he  makes  for  B., 
and  which  therefore  binds  B.;  but  it  is  not  admissible  merely  as  the 
Agent's  account  of  what  has  passed.  Per  Gibbs,  J.,  Langhorn  v.  Allnutt, 
4  Taunt.  519.  Thus  the  declaration  of  a  servant  employed  to  sell  a  horse 
is  evidence  to  charge  the  master  with  a  warranty,  if  made  at  the  time  of 
sale ;  but  statements  made  at  any  other  time  are  not  admissible  against 
him.  Helyear  v.  Hawkcy  5  Esp.  72.  So  where  the  servant  of  a  horse- 
dealer,  who  was  employed  to  take  a  horse  to  the  stables  of  the  purchaser, 
had  signed  a  receipt  containing  a  warranty,  this  receipt  without  proof  of 
the  servant's  autnority  to  give  a  warranty  was  rejected  in  an  action 
against  his  master.     Woodin  v.  Bur/ordy  2  Cr.  &  M.  391.    An  admission 
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by  a  servant,  in  a  transaction  not  relating  to  the  business  in  which  he  is 
employed,  is  not  evidence  against  his  master.  Thus  where  a  pawnbroker's 
shopman  was  heard  to  state  that  his  master  had  lent  2002.  at  5  per  cent, 
on  the  security  of  certain  plate,  this  was  held  inadmissible  as  against  the 
master.  Garth  v.  Howard^  8  Bing.  451.  But  if  the  statement  had  been 
made  by  him  in  the  course  of  a  transaction  in  the  ordinary  course  of  a 
pawnbroker's  business,  it  would  have  been  different.  Id,  543 ;  Schumaek 
Y.  Lock,  10  B.  Moo.  39.  The  letters  of  an  agent  to  his  principal,  contain- 
ing a  narrative  of  past  transactions  in  whidi  he  had  been  employed,  are 
not  admissible  in  evidence  against  the  principal.  KaM  v.  Jaruen,  4  Taunt. 
565 ;  Fairlie  v.  Hcutings,  10  Yes.  128 ;  Betham  v.  Bensoriy  Gow,  45.  An 
admission  by  a  person  who  has  generally  managed  A.'8  landed  property, 
and  received  his  rents,  is  not  evidence  against  A.  as  to  his  employer's 
title,  there  being  no  other  proof  of  his  agency  ad  hoc.  Ley  v.  Feierj  3 
H.  &  N.  101 ;  27  L.  J.,  Ex.  239.  So  in  an  action  against  a  surety,  the 
admissions  or  declarations  of  the  principal,  to  whom  goods  have  been  sent 
by  the  plaintiff  at  the  defendanrs  request,  are  not  evidence  against  the 
defendant  either  as  to  the  receipt  of  the  goods,  or  as  to  other  facts  respecting 
them.    Evans  v.  Beattie,  5  Esp.  26;  B<icon  v.  Chesney,  1  Stark.  192. 

But  a  letter  from  an  agent  abroad  stating  the  receipt  of  money,  coupled 
with  the  answer  of  the  principal  directing  the  disposition  of  the  money, 
will  be  evidence  of  the  receipt  by  the  principal.  Coates  v.  Bainbridae^  5 
Bing.  58.  And  a  letter  from  the  master  of  a  ship  to  her  owners  has  been 
held  admissible  against  them,  with  regard  to  the  facts,  but  not  to  the 
opinions  therein  stated.  The  8olway,  10  P.  D.  137.  The  admissions  of 
an  under-sheriff  are  evidence  a^dnst  a  sheriff,  for  he  is  the  general  agent 
of  the  sheriff;  Drake  v.  Sykes,  7  T.  B.  117  ;  but  not  imless  they  accom- 
pany an  act  done,  or  they  tend  to  charge  himself ;  he  being  the  real  party 
in  the  cause.  Snowball  v.  Ooodricke,  4  B.  &  Ad.  541.  The  admissions  of 
a  bailiff  are  evidence  against  the  sheriff,  Hke  the  statements  of  any  other 
agent,  only  when  they  form  part  of  the  transaction.  North  v.  MihSy  1 
Camp.  389. 

The  admissions  of  a  surveyor  of  a  corporation  respecting  a  house  be- 
longing to  the  corporation,  are  evidence  against  the  latter  in  an  action  for 
an  injury  to  the  plaintiff's  house  by  works  done  on  the  defendants' 
premises.  Peyton  v.  S,  Thomases  Hospital,  3  M.  &  By.  625,  n. ;  and  see 
London,  Mayor  of,  v.  Long,  1  Camp.  25,  cited  ante,  p.  68 ;  and  B.  v.  Ad- 
derbury.  East,  5  Q.  B.  187.  Evidence  may  be  given  against  companies, 
of  admissions  made  by  their  directors  or  agents  relating  to  matters  within 
the  scope  of  their  authority.  In  Meux^s  Executors*  Case,  2  D.  M.  &  G. 
522,  a  letter  written  by  the  secretary  of  a  company  by  order  of  the  acting 
directors,  stating  the  number  of  shares  held  by  M.,  was  admitted  on 
behalf  of  his  executors,  in  proceedings  against  them.  See  also  National 
Exchange  Co,  of  Glasgow  v.  Brew,  2  Macq.  103.  The  secretary  of  a  pro- 
jected company  has  not,  by  virtue  only  of  his  office,  any  power  to  bind 
the  members  of  the  provisional  committee  by  admissions.  Bumside  v. 
Dayrell,  3  Exch.  225.  In  Bruffy.  Gt.  N  By.  Co.,  1 F.  &  F.  345,  Willes,  J., 
rejected  an  admission  of  the  secretaT}*^  of  a  company  as  to  the  receipt  of  a 
letter.  And  an  admission  by  the  board  meeting  of  a  company  registered 
under  7  &  8  Vict.  c.  110,  consisting  of  a  less  number  of  directors  than 
was  required  by  the  deed  of  settlement,  was  rejected  in  BidUy  v.  Ply- 
mouth Baking  Co.,  2  Exch.  711.  In  an  action  against  an  incorporated 
company  by  one  of  its  members  on  a  bond,  entries  in  a  book  kept  by  the 
clerk  of  the  company,  to  which  all  members  by  the  act  of  incorporation 
had  access,  cannot  be  used  against  the  plaintiff  as  an  admission.  HiU  v. 
MancJiester,  &c.  Waterworks  Co.,  5  B.  &  Ad.  866.     Admissions  by  servants 
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of  a  company  as  to  the  ferocious  habits  of  a  dog,  were  not  allowed  to  bind 
the  company,  in  the  absence  of  evidence  that  these  servants  had  the  care 
of  the  animal.  Stiles  v.  Cardiff  S.  Navigation  Co.,  33  L.  J.,  Q.  B.  310. 
As  to  admissibility  of  statements  by  servants  of  a  railway  company  with 
reference  to  delay  in  delivery  or  loss  of  goods,  see  Ot.  W,  Ry,  Co,  v.  WilliSf 
18  G.  B.,  N.  S.  748;  34  L.  J.,  C.  P.  195;  ojidi  Kirkstall  Breioery  Co,  v. 
Fumess  By,  Co,,  L.  R.,  9  Q.  B.  468,  cited  post,  p.  619. 

Before  the  admissions  of  an  agent  can  be  received,  the  fact  of  his  agency 
must  be  proved.  This  can  be  done  by  proving  that  the  agent  has  acquired 
credit  by  acting  in  that  capacity,  and  that  he  has  been  recognised  by  the 
principal  in  other  instances  of  a  similar  character  to  that  in  question.  In 
IVatkins  v.  Vince,  2  Stark.  368,  a  guarantee  signed  bv  a  son  for  his  father 
was  admitted  upon  proof  of  the  son  having  signed  for  his  father  upon 
three  or  four  previous  occasions.  But  in  Courteeny,  Touse,  1  Gamp.  43,  n., 
where,  in  an  action  upon  a  policy,  a  witness  proved  that  he  had  often  seen 
B.  sign  policies  for  the  defendant,  but  was  not  acquainted  with  any  in- 
stance in  which  the  defendant  had  paid  a  loss  upon  a  policy  so  subscribed, 
it  was  held  that  the  agency  was  not  sufficiently  proved. 

A  receipt  for  debt  and  costs,  indorsed  by  the  plaintiff's  solicitor's  town 
itgent  on  a  writ  of  summons,  is  evidence  of  payment  against  the  plaintiff, 
without  further  proof  of  agency.  Weary  v.  Alderson,  2  M.  &  Rob.  127. 
Where  the  statements  of  a  party's  agent  are  admissible,  the  statements  of 
the  agent's  interpreter,  made  while  acting  as  such  in  the  agent's  presence, 
may  be  given  in  evidence,  without  calling  the  interpreter.  Beid  v.  HoskitiSy 
5  E.  &  B.  729. 


Admissions  hy  partner.']  After  primd  facie  evidence  of  partnership,  the 
declaration  of  one  partner  is  evidence  against  his  co-partners  as  to  partner- 
ship business;  Nicholls  v.  Dowding,  1  Stark.  81;  though  the  foi-mer  is  no 
party  to  the  suit.  Wood  v.  Braddick,  1  Taunt.  104;  but  see  Booth  v.  Quin, 
7  Price,  198.  And  it  is  evidence,  though  made  after  the  dissolution  of  part- 
nership, if  made  as  to  a  transaction  which  took  place  before  the  dissolu- 
tion ;  Wood  V.  Braddicky  supra ;  but  not  so  as  to  bind  his  Co-partner  as  to 
a  transaction  which  occurred  previously  to  the  partnership,  unless  a  joint 
responsibility  be  proved  as  a  foundation  for  the  evidence.  Catty,  Howard^ 
3  Stark.  3.  Admissions  made  bv  one  of  several  partners  after  the  disso- 
lution of  the  partnership,  are  admissible  to  prove  payment,  after  the  dis- 
solution, of  a  debt  due  to  the  partnership.  Pritcliard  v.  Draper,  1  Russ. 
&,  Myl.  191.  A  declaration  by  one  of  several  partners,  joint  plaintiffs, 
that  goods,  the  subject-matter  of  the  suit,  wore  nis  separate  property,  is 
evidence  a^inst  all  the  plaintiffs ;  Lucas  v.  Be  la  Cour,  1  M.  &  S.  249 ;  but 
an  admission  by  a  partner  as  to  a  subject,  not  of  co-partnership,  but  of 
Joint  ownership  of  a  vessel,  is  not  admissible  against  his  co-partner. 
Joggers  v.  Binnings,  1  Stark.  64.  In  an  action  against  two  partners  on  a 
deed  purporting  to  bo  executed  by  one  defendant  **  for  self  and  partner," 
a  subsequent  acknowledgment  of  the  deed  by  the  other  defendant  was 
held  not  evidence  to  prove  the  actual  execution  by  him,  without  producing 
the  authority  under  seal.  Steiglitz  v.  Eggington,  Holt,  N.  P.  141.  But 
see  Ball  v.  Duristervilley  4  T.  R.  313,  post,  p.  135.  And  in  Harvey  v.  Kay, 
9  B.  &  G.  356,  letters  of  a  member  of  a  joint  stock  company,  admitting 
that  he  was  a  partner  in  it,  were  received  as  proof  of  that  fact,  without 
any  evidence  of  his  having  executdd  the  deed  of  settlement  by  which  the 
company  was  formed.  A  statement  by  one  who  became  partner  after  the 
cause  of  action  arose,  is  not  evidence  against  his  co-partner  who  sues  on 
it.     Tunley  v.  Evans,  2  D.  &  L.  747,  B.  G.,  Wightman,  J. 
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Admissions  hy  tot/e.]  In  general,  the  admissions  of  a  wife  will  not  affect 
the  husband.  Thus,  the  Time's  receipt  for  money,  or  admission  of  a  tres- 
pass, is  not  evidence  against  the  husband.  Hall  y.  Hilly  Stra.  1094;  Dtnn 
V.  WhiUy  7  T.  E.  112.  But  where  the  wife  can  be  considered  the  agent 
of  her  husband,  her  admissions  may  be  receiyed  as  eyidence  ^eoinst  him. 
Emerson  v.  Blonden,  1  Esp.  142 ;  Aiiderson  v.  Sanderson,  2  Stark.  204 ; 
S.  C,  Holt,  N.  P.  691.  Thus,  in  an  action  for  goods  sold  and  delivered 
at  the  defendant's  shop,  an  offer  made  by  his  wife  to  settle  the  demand  is 
admissible  in  eyidence,  if  she  were  accustomed  to  serve  in  the  shop,  and  to 
transact  the  business  in  her  husband's  absence;  Clifford  y.  Burton ,  1 
Bing.  199;  and  her  admission,  under  such  circumstances,  will  take  a 
case  out  of  the  Statute  of  Limitations.  Palethorp  v.  Furnish ^  2  Esp. 
511,  n.  But  her  admissions  are  not  eyidence  of  the  terms  of  her  hus- 
band's tenancy  of  the  shop,  in  a  suit  for  the  rent,  although  she  is 
carrying  on  business  in  it  Tby  her  husband's  authority  in  his  absence. 
Meredith  y.  Footner,  11  M.  &  W.  202.  A  wife's  declaration  that  she 
agreed  to  pay  4«.  a  week  for  nursing  a  child  will  charge  the  husband,  it 
being  a  matter  usually  transacted  by  women.  Ano7i.,  Stra.  527.  In  an 
action  against  defendant,  as  administrator  of  his  wife,  for  money  lent  to 
her  before  marriage,  adinissions  of  the  debt  made  by  her  during  coverture 
are  evidence.  Fer  Lord  Tenterden,  0.  J.,  Humphreys  v.  BoycCy  1  M.  & 
Hob.  140.  But  in  an  action  by  husband  and  wife  for  a  loan  by  the  wife 
dum  sola,  her  admissions,  after  coverture,  negativing  the  debt,  were 
refused  by  Lord  Kenyon,  C.  J.  Ktlly  v.  Small,  2  Esp.  716.  So,  where 
plaintiff  sued,  with  his  wife  as  executrix,  her  declarations  were  inadmis- 
sible. Alban  y.  Pritchett,  6  T.  R.  680.  A  joint  answer  in  Chancery  by 
husband  and  wife  was  not  evidence  against  her,  being  considered  as  the 
answer  of  the  husband  alone.  Flston  y.  Wood,  2  My.  &  K.  678.  In 
Shelherry  v.  Briggs,  2  Vem.  249,  in  a  bill  against  husband  and  wife  for 
payment  of  a  legacy  under  a  will,  of  which  the  wife  was  executrix,  the 
answer  was  admitted  against  the  wife  after  the  death  of  her  husband. 
See  Wrottesley  v.  Bendish,  3  P.  Wms.  238.  In  the  case  of  a  wife  sued, 
with  her  husband,  in  respect  of  her  separate  estate,  it  would  seem  that 
her  admissions,  but  not  those  of  her  husband,  would  be  evidence  against 
her.  Where  the  conduct  of  the  wife  is  in  question,  her  declarations  have, 
in  some  cases,  been  held  admissible  for  her  husband,  in  an  action  against 
him.  Thus,  in  an  action  for  necessaries  supplied  to  the  wife,  the  defence 
being  that  the  husband  had  turned  her  out  of  doors  for  adultery,  her 
declarations  as  to  the  adultery,  made  previously  to  her  expulsion,  were 
admitted  by  Abbott,  0.  J.,  Walton  v.  Oreen,  1  C.  &  P.  621 ;  this  decision, 
however,  as  reported,  seems  unsatisfactory.  See  1  Taylor,  Evid.,  §  695. 
In  an  action  for  seduction,  declarations  of  defendant's  wife,  tending  to 
show  that  she  aided  and  colluded  with  the  defendant  in  seducing  the 
plaintiff's  daughter,  were  admitted  as  evidence  in  aggravation.  Per 
Gumey,  B.,  Knowles  v.  Compigne,  Winton  Sum.  Ass.  1835. 

Admissions  hy  counsel  or  solicitor,']  In  Colledge  v.  Horn,  3  Bing.  122, 
Burrough,  J.,  expressed  an  opinion  that  if  one  of  the  parties  to  a  cause 
were  in  court  and  had  heard  an  admission  made  by  his  counsel  in  hjs  opening 
statement,  this  was  evidence  against  him.  In  Holler  v.  Worman,  2  F.  & 
P.  165,  where,  in  an  action  of  detinue,  it  was  proved  that  the  defendant's 
counsel  had  stated,  while  attending  a  summons  at  chambers,  that  his 
client  had  the  papers  in  his  possession ;  this  was  admitted  at  the  trial  to 
negative  the  plea  of  "not  possessed."  When  the  counsel  in  a  cause  so 
h  conducts  it  as  to  lead  to  an  inference  that  a  certain  fact  is  admitted  by 
l^him,  the  jury  may  take  it  as  proved;  Straqf  y.  Blake,  1  M.  &  W.  168; 
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and  tKe  judge  is  also  warranted  in  acting  upon  such  tacit  admission.// 
SemhU^  Doe  d.  Child  v.  Roe^  1  E.  &  B.  279.  So,  where  a  fact  is  assumed  ' 
at  Nisi  Prius  for  the  purpose  of  supporting  one  issue,  it  must  be  taken  as 
admitted  for  the  purpose  of  disprovuig  another  issue.  Semble,  Bolton  v. 
Sherman ^  2  M.  &  W.  403.  And  if  counsel  for  the  plaintiff  open  a  fact 
from  which  his  client's  possession  of  a  document  may  be  presumed  (as 
payment  of  a  cheque),  tnough  he  offers  no  proof  of  it,  yet  defendant  may 
give  secondary  evidence  of  it  after  notice  to  produce,  without  further 
proof  of  the  plaintiff's  possession.  Duncombe  v.  Danielle  8  C.  &  P.  222. 
Where,  after  a  verdict  subject  to  a  special  case,  a  new  trial  has  been 
directed,  the  special  case,  signed  by  counsel  on  both  sides,  is  evidence  of 
the  facts  there  stated.  Van  Wart  v.  Wolleyy  Ey.  &  M.  4.  In  a  case 
where  the  statement  of  counsel  as  to  the  limitations  of  a  deed  on  a 
former  trial  was  offered  as  secondary  evidence  of  its  contents,  the  admis- 
nihility  of  it  was  considered  questionable,  even  if  the  parties  had  been  the 
same;  but  it  was  rejected  on  the  ground  that  the  defendant,  against 
whom  it  was  offered,  was  different.  Doe  d.  Gilbert  v.  Boaa,  7  M.  &  W. 
102. 

An  admission  made  by  the  solicitor  of  one  of  the  parties  to  prevent 
the  necessity  of  proving  a  fact  on  the  trial  is  sufficient  evidence  of  that 
fact;  Young  v.  Wright,  1  Gamp.  141;  as  where  he  admits  the  hand- 
writing of  an  attesting  witness.  Milward  v.  Temple^  Id,  375 ;  and  see 
Truslove  v.  Burton,  9  B.  Moore,  64.  See  also  Eules,  O.  xxxii.  r.  1,  cited 
ante,  p.  62. 

Admissions  made  by  the  defendant's  solicitor,  when  making  proposals 
on  behalf  of  his  client  respecting  tiie  plaintiff's  demand  Tthe  solicitor 
refusing  to  be  examined),  are  evidence  against  the  defendant ;  and  proof 
that  they  were  made  by  the  solicitor  on  the  record  will  be  sufficient  to 
establish  his  agency.  Oains/ord  v.  Grammar,  2  Gamp.  9.  But  an 
admission  made  in  a  letter  written  by  a  solicitor  (who  was  afterwards  the 
solicitor  in  the  cause)  before  the  conmiencement  of  the  action,  is  not 
evidence  against  the  defendant,  without  some  proof  of  his  having  autho- 
rized the  communication.  Waqstaff  v.  Wilson,  4  B.  &  Ad.  339 ;  Ley  v. 
Peter,  3  H.  &  N.  101,  111 ;  27  L.  J.,  Ex.  239,  242,  per  Watson,  B.  See 
also  Blackstone  y.  Wilson,  27  L.  J.,  £x.  229.  And  an  admission  made  in 
the  course  of  conversation  between  the  two  solicitors  respecting  the 
cause,  but  not  with  a  view  to  dispense  with  proof,  cannot  be  given  in 
evidence.  Fetch  v.  Lyon,  9  Q.  B.  147.  See  Parkins  v.  Ilawkskaw,  2 
Stark.  239.  An  undertaking  to  appear  for  *' Messrs.  T.  and  M.,  joint 
owners  of  the  sloop  A.,"  given  by  tne  solicitor  on  the  record,  is  evidence 
of  the  joint  ownership.  Marshall  \.  Cliff,  4  Gamp.  133.  An  agreement 
by  the  solicitor  **  to  aomit  on  the  trial  of  this  cause,"  &c.,  may  be  used 
on  a  net/;  trial;  Elton  v.  Larkins,  1  M.  &  Bob.  196;  even  though  the 
solicitor  retracts  it  before  the  new  trial.  Doe  d.  Wetherell  v.  Bird,  7  C.  & 
P.  6. 

Admission  under  a  notice  to  admit.']  By  Eules,  1883,  0.  xxxii.  r.  2, 
**  Either  party  may  call  upon  the  other  party  to  admit  any  document, 
saving  all  just  exceptions :  and  in  case  of  refusal  or  neglect  to  admit 
after  such  notice,  the  costs  of  proving  any  such  document  shall  be  paid 
by  the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause 
or  matter  may  be,  imless  at  the  trial  or  hearing  the  court  or  a  judge 
certify  that  the  refusal  to  admit  was  reasonable,  and  no  costs  of  proving 
any  dbcument  shall  be  allowed  unless  such  notice  be  given,  except  where 
the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing  officer,  a 
saving  of  expense."    By  rule  4,  *' Any  party  may,  by  notice  in  writing. 


74  Admisnans, 

at  any  time  not  later  than  nine  days  before  the  day  for  which  notice  of 
trial  has  been  giyen,  call  on  any  other  party  to  admit,  for  the  purposes  of 
the  cause,  matter,  or  issue  only,  any  specmc  fact  or  facts  mentioned  in 
such  notice.  And  in  case  of  refusal  or  neglect  to  admit  the  same  within 
six  days  after  service  of  such  notice,  or  wiQiin  such  further  time  as  may 
be  allowed  by  the  court  or  a  judge,  the  costs  of  proving  such  fact  or  facts 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result 
of  the  cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the 
court  or  a  judge  certify  that  the  refusal  to  admit  was  reasonable,  or  unless 
the  court  or  a  judge  shall  at  any  time  otherwise  order  or  direct.  Provided 
that  any  admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to 
be  made  only  for  the  purpose  of  the  particular  cause,  matter,  or  issue, 
and  not  as  an  admission  to  be  used  against  the  party  on  any  other  occa- 
sion or  in  favour  of  any  person  other  than  the  party  giving  the  notice : 
provided  also,  that  the  court  or  a  judge  may  at  any  tmie  allow  any  party 
to  amend  or  withdraw  any  admission  so  made  on  such  terms  as  may  be 
just."  By  rule  7,  "  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due 
signature  of  any  admissions  made  in  pursuance  of  any  notice  to  admit 
documents  or  facts  shall  be  sufficient  evidence  of  such  admissions,  if  evi- 
dence thereof  be  required." 

It  would  seem  that  **  sufficient  evidence,"  in  rule  7,  means  primd  facie 
evidence  only ;  b&q  Barraclough  y.  Oreenhough,  L.  B.,  2  Q.  B.  612,  Ex. 
Ch.,  post,  p.  149. 

The  above  provision  as  to  a  notice  to  admit  facts  is  new ;  forms  of  such 
notice  and  of  admissions  thereimder  are  given  by  rule  5  and  App.  B., 
Forms  Nos.  12,  13.  A  form  of  notice  to  admit  documents  is  given  by 
rule  3,  and  App.  B.,  Form  No.  11 ;  but  this  form  is  only  applicable 
where  the  document  is  in  the  custody  of  the  party  giving  the  notice.  See 
BuUer  y,, Chapman,  8  M.  &  W.  388.  Prior  to  E.  G.  H.  T.  1853,  r.  29, 
which  gave  a  form  identical  with  the  above,  by  rule  H.  T.  4  W.  4,  a 
judge's  order  to  admit  was  req|uired.  The  judge  is  not  now  called  upon 
to  interfere  except  on  application  for  a  certificate  by  the  refusing  x^irty 
at  the  trial,  and  only  in  such  case  need  the  notice  to  admit  be  proved. 

The  above  provisions  apply  to  every  document  a  party  means  to  adduce 
in  evidence,  and  are  not  confined  to  documents  in  ms  custody  or  control ; 
Butter  V.  Chapman,  supra ;  in  which  case  the  costs  of  proving  signatures 
to  a  petition  for  a  charter,  under  1  Vict.  c.  71,  s.  49,  were  not  allowed, 
no  notice  to  admit  having  been  given.  It  seems  that  ''any  document" 
includes  a  foreign  judgment.     Smith  v.  Bird,  3  Dowl.  641. 

It  was  held  under  the  old  rules  that  a  variation  in  the  description  of 
the  instrument,  if  not  of  a  nature  to  mislead,  would  not  release  the  party 
from  the  obligation  to  admit  it ;  as  where  the  date  of  a  bill,  annexed  to 
the  order,  was  misdescribed.  Field  v.  Flemming,  o  Dowl.  450 ;  BitUeaton 
y.  Cooper,  14  M.  &  W.  399.  And  where  the  order  wa^  to  admit  "  the 
counterpart  of  a  lease,"  and  the  instrument  produced,  and  referred  to  in 
the  order,  was  in  fact  an  original  lease  stamped  as  a  counterpart :  held, 
that  the  party  was  bound  to  admit  the  lease,  and  could  not  object  to  the 
stamp.  Doe  d.  Wright  v.  Smith,  8  Ad.  &  E.  255.  An  order  to  admit  an 
acceptance  **  by  B.,  for  the  defendants,"  was  held  to  operate  as  an  admis- 
sion that  B.  liad  power  to  accept  for  defendants.  Wilkes  v.  Hopkins,  1 
C.  B.  737.  So  an  admission  of  letters  written  by  A.,  **the  agent  of  the 
defendant,"  is  an  admission  of  the  agency.  Hunt  v.  Wise,  1  F.  &  F.  445. 
The  admission  by  judge's  order  was  neld  to  waive  any  objection  to  inter- 
lineations in  the  document.  Freeman  v.  SteggaU,  14  Q.  B.  202.  An 
admission  of  an  acceptance  of  a  bill,  without  a  saving  of  all  just  excep- 
tions, dispenses  with  the  necessity  of  producing  the  bill  on  the  trial. 
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Chaplin  v.  Levy,  9  Exch.  531;  23  L.  J.,  Ex.  117.  But  see  Sharpies  v. 
Richard,  2  H.  &  N.  67 ;  26  L.  J.,  Ex.  302.  If  that  saving  had  not  been 
omitted,  the  bill  must  have  been  produced,  and  the  want  of  a  stamp 
might  hare  been  objected  to.  Fa/ic  v.  WhittingUm,  2  Dowl.  N.  S.  757. 
A  saying  of  '*  just  exceptions"  does  not  allow  exceptions  to  the  authen* 
iicity  of  any  part  of  letters  admitted.  Hawk  v.  Freund,  1  F.  &  E.  295, 
Byles,  J. 

The  party  must  serve  the  proper  notice,  although  the  document  may  be 
alleged  by  the  opposite  party,  in  his  pleadings  or  otherwise,  to  be  a 
forgery,  and  although  the  opposite  party  may  have  notified  his  intention 
not  to  admit  it.  Spencer  y.  Barough,  9  M.  &  W.  425.  Admissions  made 
under  the  above  provision  are,  of  course,  conclusive  at  the  trial;  but 
facte  incidentally  stated  in  the  description  of  the  document  as  admitted, 
are  not  to  be  taken  as  also  conclusively  admitted,  though  the  description 
may  be  primd  fade  evidence  against  the  party  admitting.  Pilgrim  v. 
Southampton  &  Dorchester  By,  Co,,  18  L.  J.,  0.  P.  330.  The  description 
of  a  letter  respecting  a  certain  field,  **  then  in  the  plaintiff's  possession," 
was  admitted  as  evidence,  but  not  conclusive,  of  such  possession.  S.  C. 
This  decision  seems  to  qualify  some  of  those  cited  above. 

The  party  called  upon  to  make  admissions  should  be  cautious  not  t9 
admit  more  than  the  mere  document  mentioned  in  the  notice,  and  to 
g^uard  against  being  inadvertentiy  drawn  into  admissions  of  the  kind 
referred  to  in  Wilkes  y.  Hopkins,  Hunt  v.  Wise,  ante,  p.  74,  and  Pilgrim  v. 
Southampton  <fc  Dorchester  By,  Co,,  supra. 

An  admission,  imder  notice,  of  the  accuracy  of  a  copy,  will  not  dispense 
with  notice  to  produce  the  original,  or  with  other  pre-requisites  for  the 
reception  of  secondary  evidence.    See  Sharpe  v.  Lamb,  11  Ad.  &  E.  805. 

Admissions  by  payment  of  money  into  court,']  The  practice  as  to  payment 
of  money  into  court  is  now  regulated  by  Rules,  1883,  O.  xxii.  By  rule  1, 
the  defendant  may,  in  any  action  brought  to  recover  a  debt  or  damages, 
"pay  into  court  a  sum  of  money  by  way  of  satisfaction,  which  shEdl  be 
taken  to  admit  the  claim  or  cause  of  action  in  respect  of  which  the  pay- 
ment is  made ;  or  he  may  with  a  defence  denying  liability  (except  in 
actions  or  counter-claims  for  libel  or  slander)  pay  money  into  court, 
which  shall  be  subject  to  the  provisions  of  rule  6,  provided  that  in  an 
action  or  bond  under  the  statute,  8  &  9  WiU.  III.  ell,  payment  into 
cx>urt  shall  be  admissible  to  particular  breaches  only,  and  not  to  the 
whole  action."  By  rule  2,  **  payment  into  court  shall  be  si&^fied  in  the 
defence,  and  the  claim  or  cause  of  action  in  satisfaction  of  which  such 
payment  is  made  shall  be  specified  therein."  By  rule  6,  **when  the 
liability  of  the  defendant,  in  respect  of  the  claim  or  cause  of  action  in 
satisfaction  of  which  the  payment  into  court  has  been  made,  is  denied  in 
the  defence,  the  following  rules  shall  apply" : —  .  .  .  **  (c)  If  the  plaintiff 
does  not  accept,  in  satisfaction  of  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  into  court  has  been  made,  the  sum  so  paid  in,  but 
proceeds  with  the  action  in  respect  of  such  claim  or  cause  oi  action,  or 
any  part  thereof,  the  money  shall  remain  in  court  and  be  subject  to  the 
order  of  the  court  or  a  judge,  and  shall  not  be  paid  out  of  court  except  in 
pursuance  of  an  order.  If  the  plaintiff  proceeds  with  the  action  in 
respect  of  such  claim  or  cause  of  action,  or  any  part  thereof,  and  recovers 
less  than  the  amount  paid  into  court,  the  amount  paid  in  shall  be  applied, 
so  far  as  is  necessary,  in  satisfaction  of  the  plaintiff's  claim,  and  the 
balance  (if  any)  shall,  under  such  order,  be  repaid  to  the  defendant.  If 
the  defendant  succeeds  in  respect  of  such  claim  or  cause  of  action,  the 
whole  amount  shall,  under  such  order,  be  repaid  to  him."    By  rule  9, 
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**  a  plaintiff  may  in  answer  to  a  coiinter-^claini  pay  money  into  court  in 
satisfaction  thereof,  subject  to  the  like  conditions  as  to  costs  and  other- 
"wise  as  upon  payment  into  ooui't  by  a  defendant." 

Before  the  J.  Acts,  the  question  was  often  raised  as  to  how  far  payment 
into  court  operated  as  an  admission  of  the  plaintiff's  claim ;  under  the  new 
practice,  however,  the  cases  decided  on  this  point  will  hardly  be  relevant ; 
for  under  0.  xxii.  r.  1,  ante,  p.  75,  payment  into  court  simpliciter  admits 
the  claim  or  cause  of  action  in  respect  of  which  the  payment  is  made. 
As,  however,  O.  xxi.  r.  4,  provides  that  **  no  denial  or  defence  shall  be 
necessary  as  to  damages  claimed  or  their  amount,  but  they  shall  be  deemed 
to  be  put  in  issue  in  all  cases  unless  expressly  admitted,"  and  O.  xix. 
r.  17,  which  requires  each  party  to  **  deal  specifically  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  truth,"  expressly  excepts  damages, 
it  seems  that  such  payment  into  court  does  not  admit  the  quajiium  of  lia- 
bility where  the  acuon  sounds  in  damages. 

Admissions  by  recital — Estoppel,']  A  recital  in  a  deed  is  evidence  against 
him  who  executed  the  deed,  or  any  person  claiming  under  him.  Com. 
Dig.  Evid.  (B.  5).  And  such  recital  operates  as  an  estoppel  in  an  action 
founded  on  the  deed ;  Carpenter  v.  Buller,  8  M.  &  W.  212 ;  unless  the 
parties  in  their  pleading  voluntarily  waive  it,  and  instead  of  replying  the 
estoppel,  submit  the  fact  recited  to  a  jury.  Young  v.  Baincock,  7  0.  B. 
310.  Thus  the  recital  of  a  lease  in  a  release  is  evidence  of  the.  lease 
against  the  releasor,  and  those  claiming  under  him.  Ford  v.  Orey,  1 
Salk.  286 ;  Crease  v.  Barrett y  1  C.  M.  &  fi.  919.  But  in  order  to  create 
an  estoppel,  the  deed  must  contain  a  precise  statement  of  the  fact  relied 
on ;  e.^.,  in  a  grant  of  land  by  A.,  that  A.  was  seised  of  the  legal  estate  ; 
a  covenant  that  the  grantor  had  power  to  grant  is  insufficient.  General 
Finance^  <&c.,  Co,  v.  Liberator ^  <fec..  Building  Soc.,  10  Ch.  D.  15.  Where 
the  recital  in  a  lease  has  ceased  to  be  an  estoppel  in  consequence  of  its 
dropping,  it  continues  to  be  primd  facie  evidence  against  those  who  claim 
imder  me  parties  to  it.  Bayley  v.  Bradley^  6  C.  B.  396.  In  trespass 
against  a  sheriff,  a  bill  of  sale  executed  by  him,  reciting  the  writ,  the 
taking,  and  the  sale  of  the  goods,  is  evidence  against  him  of  those  facts. 
Woodward  v.  Larking,  3  Esp.  286.  So  the  recital  of  an  ancient  royal 
charter  in  a  modem  charter  is  evidence.  Per  Abbott,  J.,  Gervis  v.  Gd,  W, 
Canal  Co,^  5  M.  &  S.  78.  The  recitals  in  a  deed  may  confine  the  effect  of 
admissions  in  the  same  instrument.  Lampon  v.  Corke,  5  B.  &  A.  607. 
But  the  recital  in  a  bond,  that  the  parties  had  agreed  to  execute  a  bond 
in  the  sum  of  dOOZ.,  will  not  confine  the  bond  to  that  sum,  if  actually 
executed  in  the  penal  sum  of  1,000Z.  Ingleby  v.  Swift,  10  Bing.  84.  A 
party  claiming  under  a  certain  title  does  not  necessarily  admit  statements 
m  previous  deeds  which  make  up  his  title ;  thus,  where  a  deed,  reciting 
the  bankruptcy  of  A.,  conveys  an  estate  to  B.,  and  B.  (being  a  party  to, 
but  not  having  executed  that  deed)  conveys  tJie  estate  to  another  by  a 
deed  making  no  such  recital,  the  above  deeds  are  no  evidence  of  the 
bankruptcy  as  against  B.  in  an  action  concerning  other  lands.  Doe  d. 
Shelton  V.  Shelton,  3  Ad.  &  E.  265.  A  recital  is  not  necessarily  an  estoppel 
to  both  parties  unless  the  mutuality  appears ;  if  it  is  the  statement  of 
one  party  only,  it  estops  only  that  party.  Stroughill  v.  Buck,  14  Q.  B. 
787.  Where  the  recital  in  a  deed  is  used  as  an  admission,  it  must  be 
proved  strictly,  although  cancelled ;  Breton  v.  Cope,  Peake,  44 ;  and  a 
recited  instrument  is  only  a(^:iitted  for  so  much  as  is  recited ;  if  any  other 
part  of  it  is  to  be  proved,  it  must  be  produced  and  proved  in  the  usual 
way.     Gillett  y,  Abbott,  7  Ad.  &  E.  783.    See  further  as  to  estoppels  by 
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deed,  notes  to  KingatorCs  {Ds,  of)  case,  2  Smith's  L.  Cases,  &th  ed.  904 
ii  seq. 

Admissions  by  estoppel  in  ^ia.]    There  is  a  class  of  cases  in  which  a 
party  may  be  estopped  or  precluded  by  his  wilful  misstatement  in  pais 
from  disputing  a  state  of  things  upon  the  faith  of  which  another  party  has 
been  induced  to  act  or  to  rely  to  his  own  prejudice.    The  case  of  S?iaw  v. 
Pict-on,  4  B.  &  0.  729,  cited  ante,  p.  66,  is  an  instance.     So  the  cases  of 
Pickard  v.  Sears,  6  Ad.  &  E.  469 ;  Gregg  v.  Wells,  10  Ad.  &  E.  90 ;  Free- 
man  y.  Cooke,  2  Exch.  654,  established  the  doctrine  that  a  voluntary  mis- 
statement of  fact  by  A., — such  as  a  misrepresentation  of  the  property  in 
goods,  whereby  a  party,  B.,  is  deceived, — precludes  A.  from  denying  such 
property  in  a  suit  between  A.  and  B.     See  on  the  principle  of  these  cases, 
Foster  v.  Mentor  Life  Insur.  Co.,  3  E.  &  B.  48 ;  23  L.  J.,  Q.  B.  145  ; 
Clarke  y.  Hart,  6  H.  L.  0.  633,  655  ;  27  L.  J.,  Ch.  615,  618 ;  and  the  cases 
further  cited,  post,  tit.  Action  for  conversion  of  goods;  Denial  of  plaintiff^  s 
possession.    And  iina  doctrine  has  been  extended  to  the  case  of  a  sale  where 
the  defendant  has  so  conducted  himself  as  unintentionally  to  induce  a 
belief  in  the  plaintiff  that  defendant  had  bought  the  goods.     Cornish  v. 
AbingUm,  4  H.  &  N.  549 ;  28  L.  J.,  Ex.  262.    So  v^iere  a  negotiable 
security  is  intrusted  by  the  owner  to  an  agent  for  a  specific  purpose,  any 
innocent  transferee   for  value  from  the  agent  acquires   a  good  title 
agamst  the  owner.     Goodwin  y.  Robarts,  1  Ap.  Oa.  476,  D.  P. ;  Rumhall 
V.  Metropolitan  Bank,  2  Q.  B.  D.  194.    The  propositions  on  estoppel  in 
pais  are  summed  up  in  the  judgment  in  Carr  v.  L,  &  N.  W,  Ry,  Co., 
L.  B.,  10  C.  P.  307.    There  must  be  a  representation  of  2^  fact;  a  statement 
of  intention  is  not  sufficient.     Citizen^ s  Bank  of  Louisiana  v.  First  National 
Bank  of  New  Orleans,  L.  B.,  6  H.  L.  352.    The  misstatement  or  negli- 
gence whereby  the  other  person  is  injured  must  be  the  proximate  cause 
of  the  injury;  In  re  United  Service  Co,,  L.  B.,  6  Ch.  212;  Baxendale  v. 
Bennett,  3  Q.  B.  D.  525,  C.  A. ;   Vagliano  v.  Bank  of  England,  22  Q.  B.  D. 
103;  23  Id.  243,  C.  A. ;  Swan  v.  N.  British  Australasian  Co.,  7  H.  &  N. 
603  ;  31  L.  J.,  Ex.  425 ;  2  H.  &  C.  175 ;  32  L.  J.,  Ex.  273,  Ex.  Ch. :  and 
the  negligence  must  be  of  some  duty  owing  to  him.    S.  C. ;  Johnson  v. 
CrSdit  Lyonnais  Co.,  3  C.  P.  D.  32,  C.  A.     See  also  Arnold  v.  Cheque 
Bank,  I  C.  P.  D.  578 ;  Coventry  v.  Gt.  E.  Ry.  Co.,  11  Q.  B.  D.  776,  and 
Seton  y.  Lafone,  18  Q.  B.  D.  139;  19  Id.  68,  C.  A.    As  to  an  estoppel 
arising  from  silence,  see  McKenzie  v.  British  Linen  Co.,  6  Ap.  Ca.  82,  if.  P. 
As  to  that  arising  from  the  issue  of  a  blank  transfer  of  shares,  see  Williams 
v.  Colonial  Bank,  38  Ch.  D.  388,  C.  A. ;  15  App.  Ca.  267,  and  cases  there 
cited.  Where  a  company  issue  share  or  debenture  certificates,  stating  that 
a  certain  person  is  the  holder  of  the  shares  or  debentures,  or  where  tibey 
register  shares  in  his  name,  this  may  operate  as  an  estoppel  against  the 
company ;  see  post,  Part.  III.  Actions  by  and  against  comjmnies,  where  see 
also  as  to  the  effect  of  **  certification"  by  a  company  on  a  transfer  of  their 
shares,  when  the  certificates  of  the  shares  have  oeen  lodged  with  them. 
See  further  as  to  estoppels  in  pais,  2  Smith's  L.  Cases,  9th  ed.  911  et  seq. 

Admissions  of  the  ntle  of  a  person  to  land  by  accepting  a  tenancy,  or 
possession  of  land  from  him,  are  considered  post,  Action  for  recovery  of 
land  ;  Proof  of  legal  title ;  Estoppel. 

Admissions  on  the  record."]  By  Bules  1883,  0.  xix.  r.  13,  every  allega- 
tion of  fact  in  any  pleading,  **  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the  opposite 
party,  shall  be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic, 
or  person  of  unsound  mind,  not  so  found  by  inquisition."  -  By  rule  14, 
*<any  condition  precedent,  the  performance  or  occurrence  of  which  is 


78  AdmiMtotia. 

intended  to  be  contested,  shall  be  distinctly  specified  in  his  pleading  by  the 
plaintiff  or  defendant  (as  the  case  may  be) ;  and,  subject  thereto,  an  aver- 
ment of  the  performance  or  occurrence  of  all  conditions  precedent  neces- 
sary for  the  case  of  the  plaintiff  or  defendant  shall  be  implied  in  his 
pleading."  By  rule  15,  each  party  must  raise  * '  by  his  pleading  all  matters 
which  £ow  the  action  or  counter-claim  not  to  be  maintainable,  or  that 
the  transaction  is  either  void  or  voidable  in  point  of  law,  and  all  such 
grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not  raised  would  be 
ukely  to  take  the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  preceding  pleadings,  as,  for  instance,  fraud,  Statute 
of  Limitations,  release,  payment,  performance,  facts  showing  illegality, 
either  by  statute  or  common  law,  or  Statute  of  Frauds."  By  rule  17,  '*  it 
shall  not  be  sufficient  for  a  defendant  in  his  statement  of  defence  to  deny 
generally  the  grounds  alleged  by  the  statement  of  claim,  or  for  a  plaintiff 
in  his  reply  to  deny  generally  the  grounds  alleged  in  a  defence  by  way  of 
counter-claim,  but  each  party  must  deal  specincally  with  each  legation 
of  fact  of  which  he  does  not  admit  the  truth,  except  damages." 

Bulo  13  follows  in  the  main  the  old  common  law  rule.  See  B.  N.  P. 
298 ;  Wimhish  v.  Tailbots,  Plowd.  48 ;  Tonkin  v.  Crocker,  2  Lutw.  1215.  But 
rule  15,  which  requires  the  Stat,  of  Frauds  to  be  pleaded,  goes  much  further. 

It  has  been  considered  that  a  fact  admitted  on  the  pleadings  by  implica- 
tion is  not  in  every  respect  on  the  same  footing  as  if  it  had  been  proved 
to  the  jury.  Thus,  if  the  defendant  plead  that  a  note  originated  in  a 
g^amin^  debt,  and  that  plaintiff  took  it  with  knowledge  and  without  con- 
sideration, and  plaintiff  deny  any  knowledge  of  the  illegality,  it  has  been 
held  that  he  need  not  prove  the  consideration  unless  the  defendant  proves 
the  illegality.  Edmunds  v.  (Proves,  2  M.  &  W.  642.  But  in  Bingham  v. 
Stanley ,  2  Q.  B.  117,  where  the  plea  to  a  cheque  stated  an  original  ille^l 
transaction  and  transfer  to  the  plaintiff  witnout  consideration,  to  which 
the  plaintiff  replied  a  good  consideration,  on  which  issue  was  joined,  the 
Ct.  of  Q.  B.  held  that  such  admission  on  the  record  put  the  plaintiff  on 
proof  of  consideration,  and  they  dissented  from  the  doctrine  laid  down  by 
the  Ot.  of  £xch.  in  the  above  case,  viz.,  that  facts  admitted  in  the  })lead- 
in^  are  not  to  be  taken  as  if  proved  to  the  jury.  Since  the  decision  of 
this  case  the  Ct.  of  £zch.  have,  in  Smith  v.  Martin,  9  M.  &  W.  304,  ex- 
pressed their  adherence  to  their  former  opinion ;  and  in  Feam  v.  Filica^ 
7  M.  &  Gr.  513,  observations  made  by  the  Ct.  of  C.  P.  in  argument  seem 
to  countenance  the  doctrine  of  the  Exch.  In  Robins  v.  MaidsUme,  Vt., 
4  Q.  B.  815,  Ld.  Denman,  C.  J.,  corrected  the  lan^^uage  attributed  to  the 
Ct.  of  Q.  B.  in  Bingham  v.  Stanley,  supra,  and  laid  down  the  rule  that 
admissions  in  pleading  of  material  allegations  axe  to  be  taken  aa  made  for 
all  purposes  in  the  cause  *  ^  regarding  the  issue  arising  from  that  pleading." 
This  qualification  will,  jperhaps,  be  found  to  reduce  the  difference  of  opimon 
between  the  courts.  And  in  Carter  v.  James,  13  M.  &  W.  144,  Alderson, 
B.,  expressed  his  opinion  that  Bingham  v.  Stanley,  supra,  was  rightly  de- 
cided, though  he  could  not  agree  with  the  reasons  given.  See  also  Lewis 
V.  Parker,  4  Ad.  &  E.  838.  It  is  very  doubtful  however  whether  since 
the  J.  Acts  and  the  Bills  of  Exchange  Act,  1882,  s.  30  (2),  poa<,  p.  389, 
these  decisions  would  now  be  followed.  See  further  as  to  admissions  on 
the  pleadings,  Blewett  v.  Tregonning,  3  Ad.  &  E.  554, 579,  583 ;  Cowlishaw 
V.  Cheslyn,  1  C.  &  J.  48 ;  Cooke  v.  Blake,  1  Exoh.  220 ;  and  Boileau  v. 
Butlin,  2  Exch.  665. 

It  seems  that  statements  made  by  parties  in  the  course  of  their  pleadings 
in  another  action  are  not  to  be  used  as  admissions  by  them  in  a  subsequent 
action,  except  where  they  are  estoppels.  As  several  claims  or  defences  are 
often  put  in,  contradictory  admissions  might  be  proved,  if  such  evidence 
were  allowed.  Semble,  Boileau  y.  Butlin,  arg,,  2  Exch.  665.  See  also 
Carter  v.  James,  13  M.  &  W.  137.    A  plea  in  a  discontinued  action  was 
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not  eyidence  against  the  defendant  in  another  action.     Allen  y.  Hartley, 
4  Doug.  20. 

Suffering  a  judgment  hy  default  is  an  admission  on  the  record  of  the 
cause  of  action.  Thus  in  an  action  against  the  acceptor  of  a  bill,  the 
defendant,  by  suffering  judgment  by  default,  admits  a  cause  of  action  to 
the  amount  of  the  bill,  unless  part  payment  be  indorsed.  Oreen  y.  Heame, 
3  T.  E.  301.  So  in  an  action  on  a  contract  the  defendant  cannot,  after 
judgment  by  default,  insist  upon  the  fraud  of  the  plaintiff.  E,  India  Co, 
T.  Glover,  1  Stra.  612. 

Whole  admission  to  he  taken  toaetherJ]  The  whole  of  an  admission  must 
be  taken  together ;  therefore,  wnere  an  account  rendered  by  the  defendant 
is  produced  to  establish  the  plaintiffs  demand,  it  is  eyidence  to  proye  both 
the  debtor  and  creditor  side  of  the  account.  Handle  y.  Blackburn,  5  Taunt. 
245 ;  Thomson  y.  Austen,  2  D.  &  Ry.  361.  But  the  jury  are  not  bound  to 
belieye  both  sides  of  the  account ;  therefore,  where  tne  plaintiff  put  in 
eyidemce  an  account  rendered  by  the  defendant  in  which  he  had  stated  a 
counter-claim,  the  plaintiff  was  permitted  to  disproye  the  counter-claim, 
and  to  recoyer  the  amount  admitted.  Rose  y.  Savory,  2  N.  C.  145.  And 
see  Baildon  y.  Walton,  1  Exch.  617,  cited  post.  Actions  on  contract ;  De^ 
fences;  Statutes  of  Limitation.  "Where  the  plaintiff  put  in  the  defendant's 
answer  in  Chanceiy  to  proye  an  admission,  defendant  had  a  right  to  haye 
the  bill  read,  but  tne  judge  cautioned  the  jury  not  to  take  the  allegations 
as  true.  Pennell  y.  Meyer,  2  M.  &  Rob.  98.  See  Proof  of  Chancery  pro- 
ceedings, post,  pp.  112  et  sea.  The  assertion  of  a  party,  in  a  conyersation 
giyen  in  eyidence  against  nim,  of  facts  in  his  fayour,  is  eyidence  for  him 
of  those  facts.  Smith  y.  Blandy,  By.  &  M.  257.  But  a  party  cannot 
examine  a  witness,  who  is  called  to  proye  the  conyersation  agauist  him, 
as  to  unconnected  statements  made  by  him  (the  party)  on  the  same 
occasion  containing  distinct  assertions  of  his  own  rights.  In  other 
words,  there  are  limits  to  the  general  proposition  that  the  whole  of  a 
conyersation  is  eyidence,  where  part  is  admissible.  Semb,  Prince  y.  Samo, 
7  Ad.  &  E.  627,  dted  under  Re-eocamination  of  witnesses,  post,  p.  183. 
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The  object  of  eyidence  is  to  proye  the  point  in  issue  between  the 
parties;  and  in  doing  this,  there  are  three  p;eneral  rules  to  be  kept  in 
yiew :  1.  That  the  eyidence  be  confined  to  the  issue ;  2.  That  the  substance 
of  the  issue  only  need  be  proyed ;  3.  That  the  burden  of  proof  lies  on  the 
party  asserting  an  aflBrmatiye  fact,  if  it  be  xmsupported  by  any  presump- 
tion of  law. 

EVIDENCE  CONPINEB  TO  THE  ISBT7E. 

As  the  object  of  pleading  is  to  reduce  the  matters  in  difference  between 
the  parties  to  distinct  and  simple  issues,  so  the  rules  of  eyidence  require 
that  no  proof,  oral  or  documentary,  shall  be  receiyed  that  is  not  refer- 
able to  tnose  issues.  All  eyidence  of  matters  which  the  courts  judicially 
notice,  or  of  matters  immaterial,  superfluous,  or  irreleyant,  is  therefore 
excluded. 
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Thus,  where  the  inquiry  is,  whether  A.  made  a  qualified,  or  an  un- 
qualified, sale  of  goods  to  B, ;  and  A.  denies  the  qualification,  it  cannot 
be  shown  in  disproof  of  the  denial  that  he  had  sold  to  others  the  like 
articles  subject  to  such  qualification ;  and  it  is  doubtful  whether  he  can 
be  asked  the  question,  though  merely  to  test  his  veracity  of  memory. 
Hollingham  v.  Head,  4  C.  B.,  N.  S.  338 ;  27  L.  J.,  C.  P.  241.  For  another 
instance  of  this  rule,  see  Hyde  v.  Palmer,  3  B.  &  S.  657 ;  32  L.  J.,  Q.  B» 
126;  and  see  on  the  Cross-examination  of  witriesseSy  post,  p.  177. 

Facts  of  which  the  court  will  take  judicial  notice,']  There  are  many  facts 
which  the  courts  will  notice  judicially,  and  of  which  it  is  therefore  un- 
necessary to  give  any  evidence.  The  following  are  examples : — ^They  will 
judicially  notice  the  order  and  course  of  proceedings  in  Parliament, 
Lake  v.  King,  1  Wms.  Saund.  131  ft ;  the  established  privileges  of  the 
House  of  Commons,  Stockdale  v.  Hansard,  9  Ad.  &  £.  1 ;  Bradlaugh  v. 
Gossetty  12  Q.  B.  D.  271 ;  the  existence  of  war  with  a  foreign  state,  B.  v. 
De  Berenger,  3  M.  &  S.  67 ;  the  existence  of  a  foreign  state  recognised  by 
the  British  Government ;  but  not  otherwise,  Taylor  v.  Barclay,  2  Simons, 
213 ;  Berne,  City  of,  v.  Barik  of  England,  9  Ves.  347  ;  the  several  seals  of 
the  Queen ;  as  the  great  seal,  Ld,  Melville* s  case,  29  How.  St.  Tr.  707 ; 
privy  seal,  privy  signet,  and  seal  of  the  Exchequer  attached  to  leases  of 
land  in  its  management ;  Lane^s  case,  2  Eep.  VI  h.  The  court  took  judicial 
notice  of  the  seal  of  the  cit^  of  London ;  Doe  d.  Woodmass  v.  Mason,  1  Esp. 
53  ;  so  of  a  seal  of  a  superior  court  of  Westminster.  Tooker  v.  Beaufort, 
Dk,  of.  Say,  297.  It  is  said  also  that  the  seals  of  the  QrreeA,  Sessions  of 
Wales,  and  of  the  Ecclesiastical  and  Admiralty  courts,  prove  themselves ; 
but  the  cases  usuallycited  to  show  this  are  not  satisfactory.  See  Kempton 
V.  Cross,  Gas.  temp.  Hardw.  108  (Ecclesiastical  Courts) ;  Oreen  v.  Waller,  2 
Ld.  Eaym.  893  (Admiralhr  Court) ;  Olive  y.  Guin,  2  Sid.  145 ;  Hardres,  118 
(the  Great  Sessions  of  Wales),  Com.  Dig.  Testm.  (A.  1),  (A.  2) ;  which 
have  ruled,  that  the  seal  of  those  courts  authenticates  tneir  proceedings ; 
but  not  that  it  proves  itself;  nor  does  it  follow,  that  where  a  statute 
authorisoe  the  use  of  a  seal,  the  court  is  to  take  notice  of  the  seal  with- 
outproof  of  it. 

Tne  following  seals  are  required  by  statute  to  be  judicially  noticed !  the 
Chancery  Common  Law  Seal,  12  &  13  Vict.  c.  109,  s.  11 ;  the  Seal  of  the 
Enrolment  Office  in  Chancery,  12  &  13  Vict.  c.  109,  s.  17 ;  of  the  Probate 
Court,  20  &  21  Vict.  c.  77,  s.  22 ;  of  the  Divorce  Court,  20  &  21  Vict.  c.  85, 
8.  13;  of  the  Admiralty  Court,  24  &  25  Vict.  c.  10,  s.  14;  of  the  Bank- 
ruptcy Court,  46  &  47  Yict.  c.  62,  s.  137  (formerly  32  &  33  Vict.  c.  71, 
s.  109) ;  the  Wafer  Great  Seal,  and  Wafer  Priw  Seal,  40  &  41  Vict.  c.  41, 
88.  4,  5  (3a) ;  the  Patent  Office  Seal,  46  &  47  Vict.  c.  57,  s.  84 ;  the  Seal 
of  the  Bkilway  and  Canal  Commission,  51  &  52  Vict.  c.  25,  s.  2. 

By  Rules,  1883,  O.  Ixi.  r.  7,  **  all  copies,  certificates,  and  other  docu- 
ments appeaidng  to  be  sealed  with  a  seal  of  the  Central  Office  shall  be 
presumed  to  be  office  copies  or  certificates  or  other  documents  issued  from 
the  Central  Office,  and  if  duly  stamped  mav  be  received  in  evidence,  and 
no  signature  or  other  formality,  except  the.  sealing  with  a  seal  of  the 
Central  Office,  shall  be  required  for  the  authentication  of  any  such  copy, 
certificate,  or  other  document." 

By  the  J.  Act,  1873,  s.  61,  writs  and  documents,  and  all  exemplifica- 
tions and  copies  thereof,  purporting  to  be  sealed  with  the  seal  of  a  district 
registry  of  the  High  CouH;  of  Justice,  shall  be  received  in  evidence  without 
further  proof. 

The  seal  of  a  notary  public  has  been  judicially  noticed ;  Bayley  on  Bills, 
490;  Anon.,  12  Mod.  345;  Coley.  Sherard,  11  Exch.  482;  and  see  stat. 
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52  &  63  Vict.  c.  10,  s.  6,  infra ;  see,  further,  Effect  of  notarial  and  consular 
certificates,  post,  p.  213.  > 

By  the  14  &  15  Vict.  c.  99,  s.  10,  **  Every  document  which  by  any  law 
now  in  force,  or  hereafter  to  be  in  force,  is  or  shall  be  admissible  in 
eridence  of  any  particular  in  any  court  of  justice  in  Ireland,  without 
proof  of  the  seely  or  stamp,  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same  extent,  and  for 
the  same  purposes  in  any  court  of  justice  in  England  or  Wales,  or  before 
any  person  having  in  England  or  Wales  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive  and  examine  evidence,  without  proof  of  the 
seal,  or  stamp,  or  signature  authenticating  the  same,  or  of  the  judicial  or 
offioal  character  of  the  person  appearing  to  have  signed  the  same." 

By  the  Commissioners  for  Oaths  Act,  1889  (52  &  53  Vict.  c.  10),  s.  3  (1), 
**  Any  oath  or  affidavit  required  for  the  purpose  of  any  court  or  matter  in 
England,  or  for  the  purpose  of  the  registration  of  any  instrument  in  any 
part  of  the  United  Kingdom,  may  be  taken  or  made  in  any  place  out  of 
±lngland  before  any  person  having  authority  to  administer  an  oath  in  that 
place.  (2)  In  the  case  of  a  person  having  such  authority  otherwise  than 
by  the  law  of  a  foreign  country,  judicial  and  official  notice  shall  be  taken 
of  his  seal  or  signatvLre  affixed,  impressed,  or  subscribed  to  or  on  any  such 
oath  or  affidavit." 

By  sect.  6  (1),  **  Every  British  ambassador,  envoy,  minister,  charge 
d'affaires,  and  secretary  of  embassy  or  legation  exercising  his  functions 
in  any  foreign  coimtry,  and  every  British  consul-general,  consul,  vice- 
consul,  acting-(X)nsul,  pro-consul,  and  consular  agent  exercising  his 
functions  in  any  foreign  place  may,  in  that  country  or  place,  administer 
any  oath  and  take  any  affidavit,  and  also  do  any  notarial  act  which  any 
notary  pubHc  can  do  within  the  United  Kingdom ;  and  every  oath,  affi- 
davit, and  notarial  act  administered,  sworn,  or  done  by  or  before  any 
such  person  shall  be  as  effectual  as  if  duly  administered,  sworn,  or  done 
by  or  before  any  lawful  authority  in  any  part  of  the  United  Kingdom. 
(2)  Any  document  purporting  to  have  affixed,  impressed,  or  subscribed 
thereon  or  thereto  the  seal  and  sip;nature  of  any  person  authorized  by 
this  section  to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or 
act  being  administered,  taken,  or  done  by  or  before  him,  shall  be  ad- 
mitted in  evidence  without  proof  of  the  seal  or  signature  being  the  seal 
or  signature  of  that  person,  or  of  the  official  character  of  that  jperson." 

By  sect.  11,  **  In  tliis  Act,  unless  the  context  otherwise  requires,  *  oath' 
includes  affirmation  and  declaration :  '  affidavit'  includes  affirmation,  sta- 
tutory or  other  declaration,  acknowledgment,  examination,  and  attestation 
or  protestation  of  honour :  '  swear'  indudes  affirm,  declare,  and  protest." 
Sect.  12  repeals  18  &  19  Vict.  c.  42,  s.  3;  16  &  16  Vict.  c.  86,  s.  22; 
and  21  &  22  Vict.  c.  95,  s.  31. 

Sects.  3,  6,  and  11,  supray  replace  and  extend  the  provisions  of  these 

repealed  sections,  and  avoid  the  difficulties  that  arose  under  those  sections. 

Kules,  1883,  0.  xxxviii.  r.  6,  which  relate  to  the  swearing  of  affidavits, 

and  their  proof,  seems  also  to  be  replaced  by  52  &  53  Vict.  c.  10,  ss.  3,  6, 

supra. 

There  are  numerous  provisions  which  make  copies  of  documents, 
authenticated  by  the  seal  of  a  court  or  public  body,  good  evidence  without 
further  proof.     See  post,  pp.  98  et  seq. 

By  the  8  &  9  Vict.  c.  113,  s.  2,  **  AU  courts,  jud^s,  justices,  masters  in 

chancery,  masters  of  courts,  commissioners  judicially  acting,  and  other 

judicial  officers  shall  henceforth  take  judicial  notice  of  the  signature  of 

any  of  the  equity  or  common  law  judges  of  the  superior  courts  at  West- 
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minatery  provided  such  signature  be  attached  or  appended  to  any  decree, 
order,  certificate,  or  other  judicial  or  official  document.*'  This  section 
applies  when  the  signature  is  affixed  by  a  dtamp  in  the  usual  manner. 
See  Blades  y.  Lawrence,  L.  B.,  9  Q.  B.  374. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  137,  judicial 
notice  shall  in  all  legal  proceedings  be  taken  of  the  seal  and  of  tiie  signa- 
ture of  the  judge  or  registrar  of  any  court  haying  jurisdiction  in  bank- 
ruptcy. Bj  sect.  127,  general  rules  and  orders  made  imder  the  Act  are 
to  oe  judicially  noticed.  See  also  sect.  140,  as  to  orders  and  certificates 
issued  by  the  iBoard  of  Trade.  See  further  jpoet.  Part  HE.,  Actions  by  and 
against  trustees  of  bafikrupts. 

By  the  Bailway  and  Canal  Traffic  Act,  1888  (51  &  52  Yict.  c.  25),  s.  20, 
general  rules  made  by  the  railway  and  canal  commission  under  that 
Act,  for  carrying  it  into  effect  are  to  be  judicially  noticed. 

By  52  &  53  Yict.  c.  30,  s.  6  (2),  the  seal  of  me  Board  of  Agriculture 
shall  be  **  judicially  noticed,  and  such  seal  shall  be  authenticated  by  the 
simature  of  the  president,"  &c. 

By  the  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  Ill,  rules 
made  thereunder  are  to  be  judicially  noticed. 

By  the  Patents,  Desi^,  and  OWe  Marks  Act,  1883  (46  &  47  Vict, 
c.  57),  s.  96,  certain  certificates  purporting  to  be  under  the  hand  of  the 
comptroller  of  patents  are  primd  facie  evidence. 

There  is  no  doubt  that  the  existence  of  all  the  superior  courts  will  be 
judicially  noticed;  Tregany  y.  Fletcher,  1  Ld.  Eaym.  154;  and  so  of 
course  ^nll  that  of  all  courte  established  by  Act  of  Parliament.  In  Dobson 
y.  Belly  2  Lev.  176,  and  Ptigh  y.  Robinson,  1  T.  R.  118,  it  was  stated, 
generally,  that  the  practice  of  the  superior  courts  would  be  judicially 
noticed;  but  in  Caldwell  y.  Hunter,  10  Q.  B.  86,  Ex.  Ch.,  Maule,  J., 
seemed  inclined  to  doubt  whether,  the  jury  haying  found  the  practice  to 
be  one  way,  the  court  could  hold  it  to  be  another,  when  the  practice  was 
not  prescribed  by  statute,  or  by  the  common  law,  by  which  latter  expres- 
sion he  seems  to  mean  immemorial  usage,  as  distinguished  from  modem 
usage.  The  doubt  is  altogether  not  very  clearly  expressed,  and  Parke,  B., 
appears  not  to  have  assented  to  it. 

The  courts  formerly  took  notice  of  the  law  of  England  as  administered 
in  the  Court  of  Chancery.  Sims  v.  Marry att,  17  Q.  B.  281 ;  20  L.  J., 
Q.  B.  454.  But  the  practice  of  that  court  was  proved  by  orskl  evidence, 
as  in  Dicas  v.  Brougham,  Ld,,  1  M.  &  Bob.  309,  where  Ld.  Eldon  was 
called  as  a  witness  to  prove  that  practice,  and  in  Tucker  y.  Inman,  4  M. 
&  Gr.  1049,  where  equity  counsel  were  called  for  a  similar  purpose.  Li 
Place  y,  PoUs,  8  Exch.  705;  22  L.  J.,  Ex.  269,  the  court  informed  itself 
by  private  inquiry  as  to  the  jurisdiction  of,  and  proceedings  in  the  Court 
of  Admiralty ;  wnich  is  the  same  thing  as  taking  judicial  notice  of  it. 
The  court  took  a  similar  course  with  reference  to  the  practice  in  the 
Enrolment  Office  of  the  Court  of  Chancery  in  Doe  d.  Williams  y.  Lloyd,  1 
M.  &  Gr.  671.  Now  under  the  J.  Act,  1873,  s.  24,  aU  the  courts  con- 
stituted under  that  Act  are  to  eive  effect  to  every  equitable  estate,  right, 
and  ground  of  relief.  It  would  seem  therefore  that  every  judge  of  the 
High  Court  is  bound  at  Nisi  Prius  to  take  judicial  notice  of  the  practice 
of  the  several  divisions  of  the  court.  In  Pilkington  v.  Cookcy  16  M.  &  W. 
615,  the  court  refused  to  take  judicial  notice  of  when  an  order  of  the 
judges,  allowing  a  scale  of  fees  to  be  taken  by  sheriffs,  was  made. 

The  courts  take  notice  of  the  diocese  in  which  the  superior  courts  at 
Westminster  are  situate,  Adams  v.  Savage,  6  Mod.  134 ;  uie  privileges  of 
their  officers,  including  those  of  solicitors,  Stokes  v.  Mason,  9  East,  426 ; 
Ogle  y.  Nordiffe,  2  Ld.  Baym.  869;  the  beginning  and  end  of  terms. 
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Eslwidc  Y.  Cookcy  Id,  1557;  the  Queen's  proclamation,  at  least  if  the 
Oazette  or  other  authorized  copy  be  produced,  Van  Omeron  v.  Dowick^  2 
Camp.  44;  Dupaya  v.  ShepXerd,  12  Mod.  216;  and  see  post,  pp.  105,  106; 
they  will  take  notice  of  the  different  counties,  palatinates,  and  counties 
corporate,  in  England,  2  Inst.  557 ;  DeyheVs  case,  4  B.  &  A.  248 ;  R,  v.  S: 
Maurice,  16  Q.  B.  908;  20  L.  J.,  M.  C.  221 ;  the  existence  of  the  two 
English  universities,  and  of  the  purposes  of  their  institution,  viz.,  religion 
and  learning,  Re  Oxford  rate,  8  E.  &  B.  184 ;  the  days  of  festivals  ap- 
pointed by  the  calendar  of  the  Church  of  England,  Brough  v.  Perkins,  6 
Mod.  81 ;  the  number  of  days  in  a  particular  month,  1  Bol.  Ab.  524 ;  tiiat 
a  particidar  day  of  the  month  in  a  year  falls  on  Sunday,  Hanson  v.  Shackd- 
ton,  4  Dowl.  48 ;  that  a  place  lies  east  or  west  of  Greenwich,  and  that  its 
true  time  therefore  differs  from  that  of  Greenwich,  Curtis  v.  March,  28 
Ij,  J.,  Ex.  36,  per  Pollock,  C.  B. ;  that  a  colony,  or  place  in  it,  is  not  in 
England,  Cooke  y.  Wilson,  1  C.  B.,  N.  S.  153;  26  £.  J.,  C.  P.  15;  that 
the  value  of  money  has  diminished  since  the  time  of  Bichard  I.,  Bryant  v. 
Foot,  L.  E.,  3  Q.  B.  497,  Ex.  Ch.  per  Kelly,  C.  B.  In  construing  a 
marine  policy,  the  court  will  take  judicial  notice  of  what  appears  on  the 
admiralty  chart  of  the  portion  of  the  sea  to  which  the  insurance  relates. 
Birrell  v.  Dryer,  9  Ap.  Ca.  345-347,  353,  D.  P. 

A  company  incorporated  by  public  statute  will  be  noticed,  and  its 
identity  with  the  one  named  in  the  pleadings  will  be  a^umed.  MacOregor 
V.  Dover  Ry,  Co.,  18  Q.  B.  618,  627 ;  Churchy.  Imperial  Oas  Co.,  6  Ad.  & 
E.  856.  When  any  facts  are  notified  by  a  public  Act  of  Parliament,  it 
seems  that  they  must  be  judicially  noticed;  thus  the  courts  will  notice 
that  the  Isle  of  Ely  is  a  franchise  m  the  nature  of  a  riding,  liable  to  the 
repair  of  its  bridges  since  7  WiU.  4  &  1  Vict.  c.  53.  R.  v.  Ely,  15  Q.  B. 
827.  In  R.  V.  Anderson,  9  Q.  B.  663,  the  court  took  judicial  notice  that 
the  assessor  and  collector  of  the  land-tax  and  assessed  taxes  were  '*  public 
annual"  officers  within  the  meaning  of  the  3  W.  &  M.  c.  11,  s.  6. 

The  courts  will  not  notice  judicially  the  nature  and  jurisdiction  of  a 
local  inferior  court,  Moravia  v.  Sloper,  WiUes,  37 ;  nor  Scotch,  colonial, 
or  foreign  law,  vide  Proof  of  foreign  law,  post,  "p.  119;  nor  particular 
customs,  as  those  of  London,  Argyle  v.  Hunt,  Stra.  187;  unless  duly 
certified  by  the  recorder,  Blacguiere  v.  Hawkins,  1  Dou^.  378 ;  Piper  v. 
Chappell,  14  M.  &  W.  624 ;  as  to  which  see  1  Taylor,  Evid.  §  5 ;  nor  that 
a  pamcular  town  is  within  a  certain  diocese,  R.  v.  Sympson,  2  Ld.  Raym. 
1379.  It  is  indeed  said,  in  the  report  of  Adams  v.  Savage,  Id.  854,  that 
the  courts  notice  the  **  limits  of  ecclesiastical  jurisdiction ; "  but  the  report 
in  6  Mod.  134,  shows  only  that  the  courts  at  Westminster  will  take  notice 
in  what  diocese  they  are,  and  that  there  is  an  ecclesiastical  division  of 
England  into  provinces  and  dioceses.  They  will  not  notice  the  local 
situation  of  a  town  or  a  street  in  a  county,  DeyheVs  case,  4  B.  &  A.  243 ; 
Humphreys  v.  Budd,  9  Dowl.  1000 ;  nor  that  part  of  the  Tower  of  London 
is  within  the  city  of  London,  Brune  v.  Thompson,  2  Q.  B.  789 ;  nor  that  a 
particular  town  (as  DubHn)  is  in  Ireland,  Kearney  v.  King,  2  B.  &  A. 
303 ;  sed  qucere  ?  for  this  appears  in  several  Acts  of  Parliament.  Though 
the  courts  took  judicial  notice  of  the  articles  of  war  which  were  printed 
by  the  King's  printer,  Bradley  v.  Arthur,  4  B.  &  0.  304 ;  R,  v.  Withers, 
cited  5  T.  E.  446,  and  are  now  bound  to  do  so  by  the  Mutiny  Act,  yet 
the  book  called  ''Rules  and  Regulations  for  the  Government  Of  the 
Army  "  will  not  be  noticed.    Bradley  v.  Arthur,  supra. 

The  courts  would  not  formerly  notice  the  seal  or  proceedings  of  a 
foreign  court ;  Henry  v.  Adey,  3  East,  221 ;  Oaner  v.  Laneshorough,  Lady, 
Peake,  17;  but  this  is  altered  by  the  14  &  15  Vict.  c.  99,  s.  7,  cited  post, 
p.  100. 

q9- 


84  Evidence  confined  to  the  Ts9ue. 

The  courts  are  bound  to  take  notice  of  the  law  and  pnTilege  of  the 
Stannaries.  Co.  Litt.  lib;  Gaved  v.  Martyn,  19  C.  B.,  N.  S.  732,  757 ; 
34  L.  J.,  C.  P.  353,  362,  per  Erie,  C.  J. 

As  to  how  far  judicial  notice  will  be  taken  of  the  custom  of  gavelkind 
and  borough  English,  see  Co.  Litt.  175  b,  (4) ;  Bobinson  on  (ravelkind, 
41 ;  Eider  v.  Wood,  1  Kay  &  J.  644 ;  24  L.  J.,  Oh.  737 ;  1  Taylor,  Evid. 
§  5.  There  are  other  customs  of  which  judicial  notice  would  be  taken, 
especially  some  of  those  in  use  among^  persons  engaged  in  commerce* 
See  Lethulier^e  case,  2  SaJk.  443.  ^' When  a  general  usage  has  been 
judicially  ascertained  and  established,  it  becomes  part  of  the  law  mer- 
chant which  coui'ts  of  justice  are  bound  to  recognize."  Branddo  y. 
Barnett,  3  0.  B.  619,  530,  per  Ld.  Campbell,  C.  See  also  Ex  parte  Rey- 
nolds, 15  Q.  B.  D.  184, 185,  per  Brett,  M.  K.  Thus  the  court  took  judicial 
notice  of  the  lien  of  bankers  on  the  securities  of  customers  in  their  custody. 
Brandao  v.  Barnett,  supra.  Probably  also  judicial  notice  would,  in  some 
cases,  be  taken  of  the  practice  of  sohcitors.  Shoreditch  Vestry  y.  Hughes^ 
17  0.  B.,  N.  S.  137 ;  33  L.  J.,  C.  P.  349.  In  the  case  of  In  re  Bodmin 
United  Mines,  23  Beay.  370;  26  L.  J.,  Ch.  570,  Eomilly,  M.  R.,  refused 
to  take  judicial  notice  of  the  nature  of  an  association  on  the  cost-book 
principle ;  but  the  constitution  of  these  associations  has  since  been  recog- 
nised oy  the  legislature  in  the  Stannaries  Act,  1869  (32  &  33  Yict.  c.  19). 
A  custom  of  which  judicial  notice  is  taken  ought  to  be  considered,  not  as 
a  fact,  but  as  part  of  the  general  law  of  the  land ;  vide  ante,  pp.  24,  25. 

The  courts  of  the  City  of  London  will  take  judicial  notice  of  the  city 
customs ;  Com.  Dig.  London  (N.  1),  (N.  7) ;  1  Doug.  380,  n. ;  and  the 
Court  of  Quarter  Sessions,  of  petty  sessional  divisions  of  a  county.  R.  v. 
Whittles,  13  a  B.  248. 

Evidence  of  collateral  facts,^  In  general,  evidence  of  collateral  facts, 
not  pertinent  to  the  issue,  is  not  admissible.  Thus,  where  the  question 
was  whether  beer  supplied  by  plaintiff  to  the  defendant  was  good,  the 
plaintiff  was  not  allowed  to  give  evidence  of  the  quality  of  beer  supplied 
by  him  to  other  persons.  Uolcomhe  v.  Hewson,  2  Camp.  391.  In  an  action 
by  indorsee  against  the  acceptor  of  a  bill,  who  defends  on  the  ground  of 
forgery,  evidence  that  the  drawer  suspected  of  the  forgery  has  forged  the 
defendant's  name  in  other  instances  is  inadmissible.  BalcHti  v.  Serani, 
Peake,  142;  Griffits  v.  Payne,  11  Ad,  &  E.  131.  See  also  HoUingham  v. 
Head,  4  C.  B.,  N.  S.  338 ;  27  L.  J.,  C.  P.  241,  ante,  p.  80.  But  where  a 
collateral  fact  is  material  to  the  nroof  of  the  issue  joined  between  the 

Sarties,  evidence  of  such  fact  is  aumissible.  Thus  in  an  action  for  work 
one  and  materials  supplied  to  certain  houses  on  the  orders  of  a  third 
person,  the  defendant  denying  that  he  is  the  owner  of  the  house  or  the 
real  principal,  evidence  is  admissible  to  show  that  other  persons  had 
received  orders  from  the  defendant  to  do  work  at  the  same  houses  without 
showing  that  the  plaintiff  knew  of  these  orders  at  the  time  he  did  the 
work.  Woodward  v.  Buchanan,  L.  B.,  5  Q.  B.  285.  So  in  an  action  by 
a  rector  for  tithes,  where  the  question  is  whether  a  modus  exists  of  a 
certain  sum  of  money  for  a  paiiicular  farm  in  a  township  within  the 
parish,  the  plaintiff  may  inquire  whether  other  farms  in  the  same  town- 
ship are  not  subject  to  the  same  payment,  for  the  purpose  of  showing 
that  such  payments  cannot  be  a  farm  modus.  BlundeU  v.  Howard,  1  M. 
&  S.  292.  So  proof  of  the  local  usage  of  trade,  &c.,  may  be  material  to 
explain  a  contract,  or  to  disprove  an  alleged  breach  of  it.  Noble  v.  Ken- 
noway,  2  Doug.  510.  But  the  usage  at  Lloyd's  is  not  evidence,  unless 
the  contract  be  made  with  reference  to  that  usage.  Gabay  v.  Lloyd,  3 
B.  &  C.  793.    In  a  case  of  libel,  where  the  meaning  is  ambiguous,  other 
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siinilax  libels  on  the  plaintiff  by  the  same  defendant  may  be  shown  a^inst 
him.  See  posty  Action  for  defamation.  Upon  a  question  of  skill  and  judg- 
ment, eyidence  may  be  given  of  facts,  which,  although  in  other  respects 
collateral,  are  by  means  of  the  skill  and  judgment  of  the  witness  con- 
nected with,  and  tend  to  elucidate,  the  issue.  Folkes  v.  Chadd,  3  Doug. 
157.  See  Opinion  of  Witness ^  when  admissible,  post,  p.  174.  Where  the 
object  of  the  evidence  is  to  show  the  knowledge  of  the  party  with  regard  to 
the  nature  of  a  paticular  transaction,  evidence  of  his  having  been  engaged 
in  other  transactions  of  the  same  kind  is  admissible :  thus,  in  cases  of 
forgery  and  coining,  proof  that  the  prisoner  has  passed  other  forged  notes, 
or  other  counterfeit  coin,  is  constantly  admitted.  So  also  upon  questions 
of  intent,  evidence  of  other  transactions  is  admissible.  In  an  action  for 
bribery,  evidence  of  other  acts  of  bribery  by  the  defendant  at  the  same 
time  and  place  is  admissible  to  show  the  animus.  Webb  v.  Smithy  4  N.  C. 
373.  The  seditious  object  of  a  meeting  may  be  shown  by  the  acts  of 
similar  meetings  in  other  places  convened  by  the  same  person.  Bedford 
V.  Birley,  3  Stark.  93.  In  order  to  prove  that  the  acceptor  of  a  bill  knew 
the  payee  to  be  a  fictitious  person,  or  that  the  drawer  had  a  general 
authority  from  him  to  fill  up  bills  with  the  name  of  a  fictitious  payee, 
evidence  may  be  adduced  that  he  had  accepted  other  similar  bills  under 
circumstances  that  indicated  such  knowledge  or  authority.  Gibson  v. 
Hunter y  2  H.  Bl.  288.  Examples  of  the  exclusion  or  admission  of  col- 
lateral facts  might  be  multiplied  to  any  extent ;  but  it  will  be  enough  to 
add  generally,  that  all  proof  of  facts  which  merely  tends  to  create  an 
unjust  prejudice,  or  unduly  to  influence  the  jury,  or  occupy  the  time  of 
the  court  m  irrelevant  inquiries,  is  inadmissible;  but  if  the  proof  be 
directly  or  inferentially  pertinent  to  the  issue,  it  will  be  admitted. 

Evidence  of  rights  in  other  manors  and  places,"]  As  a  general  rule,  proof 
of  a  customary  right  in  a  particular  mapor  or  parish  is  no  evidence  as  to 
the  customary  ri^t  in  an  adjoining  manor  or  parish.  Somerset,  Dk.  ofy. 
France,  1  Stra.  (i61.  But  there  are  occasions  on  which  such  evidence  is 
relevant.  Thus,  where  there  is  proof  that  all  the  manors  in  a  particular 
district  are  held  under  the  same  tenure,  and  a  question  arises  m  one  of 
the  manors  as  to  an  incident  to  the  tenure,  evidence  may  be  given  of  the 
usage  prevailing  in  the  others.  Ibid, ;  Champian  v.  Atkinson,  3  Keb.  90  ; 
B.  V.  Ellis,  1  M.  &  S.  662.  So  where  in  each  of  several  detached  manors 
called  by  the  common  name  of  '*  assessionable  manors,"  and  parcel  of  the 
possessions  of  an  ancient  earldom  and  duchy,  it  appeared  that  there  was 
a  peculiar  class  of  tenants  answering  the  same  description,  to  whom  tene- 
ments were  granted  by  similar  words,  it  was  held  that  evidence  of  the 
mineral  and  other  rights  enjoyed  by  those  tenants  in  one  manor  might 
be  received  to  show  what  were  their  rights  in  another.  Bowe  v.  Breniim, 
8  B.  &  C.  758  (case  of  the  duchy  of  Cornwall).  But  mere  contiguity,  or 
the  identity  of  the  leet  or  parish  in  which  two  manors  are  situate,  or  pay- 
ment of  a  chief  rent  by  one  to  the  other,  will  not  let  in  such  evidence. 
Anglesey,  Ms.  ofy,  Hatherton,  Ld,,  10  M.  &  W.  218.  "Where  the  question 
was,  whether  a  slip  of  land  between  some  old  inclosures  and  the  highway 
was  vested  in  the  lord  of  the  manor  or  the  owner  of  the  adjoining  free- 
hold, it  was  held  that  evidence  could  not  be  received  of  acts  of  ownership 
by  the  lord  of  the  manor  on  similar,  but  distinct,  slips  of  land  within  the 
manor.  Aliter,  if  the  strips,  though  detached,  could  be  regarded  as  part 
of  a  continuous  tract  of  waste  adjoining  the  same  highway.  Doe  d. 
Barrett  v.  Kemp,  2  N.  0.  102,  Ex.  Uh.  And,  even  if  the  continuity  be 
broken,  it  is  a  question  for  the  jury  whether  such  strips  alcmgside  the 
same  road  be  not  waste.     Bendy  v.  Simpson,  18  C.  B.  331.      Wnere  the 
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question  was  as  to  the  right  to  certain  trees  growing  in  a  woody  l)elt  held 
entire  and  undivided  under  one  title,  evidence  was  admitted  of  acts  of 
ownership  in  different  parts  of  the  belt.  Stanley  y.  White,  14  East,  832. 
So  acts  01  ownership  in  part  of  a  wood,  though  unenclosed,  or  in  part  of 
a  continuous  fence,  are  evidence  as  to  the  whole.  Jones  v.  WilliamSy  2 
M.  &  W.  331.  So  where  the  plaintiff  claims  the  whole  bed  of  a  river 
between  his  land  and  the  defendant's,  acts  of  ownership  over  the  river 
just  below  the  defendant's  land  are  admissible ;  and  the  evidence  need 
not  be  confined  to  the  precise  spot  of  the  trespass.  Id,  336;  Neill  v.  Duke 
of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  This  principle  applies  also  to  the 
foreshore  of  a  navigable  tidal  river.  Ld,  Advocate  v.  Ld.  Blantyre,  4  Ap. 
Oa.  770,  791,  D.  P.  So  in  the  case  of  an  inland  non-tidal  lake.  Bristow 
V.  Cormican,  3  Ap.  Ca.  641,  670,  per  Ld.  Blackburn.  But  in  trespass  by 
the  proprietors  of  a  canal,  it  was  doubted  whether  evidence  of  acts  of 
ownersnip  by  the  proprietors  on  other  parts  of  the  banks  than  those  in 
question  was  admissible  to  prove  property  without  showing  that  they  had 
belonged  to  one  person ;  for  the  proprietors  may  have  bought  the  free- 
hold in  one  place  and  not  in  another ;  and,  being  unnecessary,  there  was 
no  ground  for  presuming  such  a  purchase  in  any  place.  Hollis  v.  Oold- 
finch,  1  B.  &  C.  205;  Tyrwhitt  v.  Wynne,  2  B.  &  A.  554.  In  proof  of  the 
boundary  between  tiie  manors  A.  and  B.,  evidence  is  admissible  of  the 
boundary  between  A.  and  0.,  0.  being  a  manor  abutting  on  B.,  and  sepa- 
rated from  A.  by  a  natural  boundary  (namely,  a  mountain  ridge),  which 
continued  between  A.  and  B.  Brisco  v.  Lomax,  8  Ad.  &  E.  198.  Under 
a  lease  of  all  minerals  under  a  tract  of  waste  land  called  M.  mountain, 
working  a  mine  under  one  part  of  it  is  evidence  of  possession  of  the  whole 
subject  of  demise,  so  as  to  entitle  the  lessee  to  sue  in  trover  for  ore  taken 
by  a  wrongdoer  from  any  part  of  it.  Taylor  v.  Parry,  1  M.  &  Gr.  604 ; 
Wild  V.  Holt,  9  M.  &  W.  672.  Where  the  question  was  whether  a  town- 
ship, A.,  was  liable  to  repair  an  ancient  highway,  the  conviction  of  an 
adjoining  township,  B.,  for  non-repair  of  the  part  situate  in  the  latter,  is 
evidence  against  A.  that  the  highway  situate  in  A.  is  also  ancient.  B,  v. 
Brightside  Bierlow,  13  Q.  B.  933.  Where  the  construction  of  the  charters 
of  the  Duchy  of  Lancaster  was  in  question,  proof  that  under  them 
coroners  were  always  appointed  in  some  parts  of  the  Duchy  was  admitted 
to  prove  the  like  right  of  appointment  in  any  part.  Jewison  v.  Dyson,  9 
M.  &  W.  540. 

Evidence  of  damage.'^  By  Bules,  1883,  O.  xxi.  r.  4,  ante,  p.  76,  damages 
unless  expressly  admitted,  are  deemed  to  be  put  in  issue.  Evidence 
tending  to  increase  or  diminish  the  damage  is,  of  course,  admissible, 
though  not  expressly  involved  in  the  issue.  Thus,  in  an  action  for  breach 
of  promise  of  marriage,  plaintiff  may  give  evidence  of  the  defendant's 
fortune;  for  it  obviously  tends  to  prove  the  loss  sustained  by  the  plaintiff; 
but  not  in  an  action  for  adultery  ;  James  v.  Biddington,  6  C.  &  P.  589 ; 
nor  for  seduction;  HodsoU  v.  Taylor,  L.  B.,  9  Q.  B.  79;  nor  for  malicious 
prosecution :  for  it  is  nothing  to  the  purpose  *  *  that  djamages  are  taken 
from  a  deep  pocket."  Short  v.  Stoy,  Winton  Sum.  As.  1836,  per 
Alderson,  B. 

But  special  damage  cannot  be  shown  unless  alleged  in  the  statement  of 
claim ;  and  it  must  be  alleged  with  certainty  on  me  sufficiency  of  which, 
the  judge  is  to  decide,  who  will  require  that  the  avermentshall  be  somade 
as  to  enable  the  defendant  to  meet  it  by  counter-evidence,  if  untrue. 
Thus,  where,  in  an  action  for  an  irregular  distress,  it  was  averred  that 
the  plaintiff,  in  consequence  of  the  injury,  had  lost  divers  lodgers,  without 
naming  any,  Lord   Ellenborough  rejected   evidence   of   the    damage. 
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Weawood  V.  Cawne,  1  Stark.  172.  See  further  Craft  y.  BoiUy  1  Wms. 
Saimd.  243  d.  (5) ;  Martin  v.  Ilenrickson,  2  Ld.  BAjm.  1007  ;  and  see 
post,  Action  for  defamation.  And  now,  Rules,  1883,  0.  xix.  r.  15,  ante, 
p.  78,  require  the  plaintiff  to  allege  all  such  facts  as  he  relies  on,  as  if 
not  so  alleged  would  be  likely  to  take  the  defendant  by  surprise.  But 
evidence  of  the  amount  of  damage  which  is  the  nece^ary  and  obviotia 
Te«nilt  of  the  defendant's  breach  of  contract  or  tort  may,  it  would  seem, 
still  be  proved,  though  only  alleged  generally  in  the  statement  of  claim. 
Thus,  formerly,  in  an  action  for  not  giving  plaintiff  possession  of  pre- 
mises demised  to  him  bj  the  defendant,  plaintiff  was  allowed  to  show  his 
consequent  loss  of  busmess,  though  only  alleged  generally,  and  though 
the  plaintiff's  business  was  not  mentioned  in  the  pleadings.  Ward  y. 
Smith,  11  Price,  19.     See  also  Rodgere  y.  Nowill,  5  C.  B.  109. 

Evidence  of  character.!  In  general,  in  actions  unconnected  with 
character,  evidence  as  to  the  character  of  either  of  the  parties  to  a  suit  is 
inadmissible,  being  foreign  to  the  point  in  issue,  and  only  calculated  to 
create  prejudice.  For  the  same  reason,  where  particular  acts  of  miscon- 
duct are  imputed  to  a  party,  evidence  of  general  character  is  excluded ; 
but  it  is  otherwise  where  general  character  is  put  in  issue;  Doe  d.  Farr  v. 
Hides,  per  BuUer,  J.,  cited  4  Esp.  61 ;  Jones  v.  James,  infra ;  1  Taylor, 
Evid.  §§  328,  329;  for  evidence  of  bad  character  is  admitted  in  some 
actions  with  a  view  to  the  amount  of  damages.  Thus,  in  actions  of 
crim.  con.,  the  defendant  could  adduce  evidence  of  the  wife's  bad  character 
for  chastity,  and  even  of  particular  acts  of  adultery  committed  by  her 
before  her  mtercourse  with  nim;  for,  by  bringing  the  action,  the  husband 
put  her  general  behaviour  in  issue.  B.  N.  P.  27,  296.  So,  in  seduction, 
the  defendant  may  show  the  previous  bad  character  of  the  person  seduced. 
See  post.  Action  for  seduction.  But  even  in  such  cases  it  has  been  hold 
that  the  plaintiff  cannot  give  evidence  of  the  good  character  of  the  wife  or 
daughter,  until  evidence  nas  been  offered  on  the  other  side  to  impeach  it ; 
Bamfidd  v.  Massey,  1  Camp.  460 ;  and  if  such  evidence  be  not  general, 
but  go  only  to  a  specific  instance,  it  has  been  ruled  that  the  plaintiff 
cannot,  in  reply,  give  evidence  of  general  character,  but  must  be  restricted 
to  disproof  of  the  specific  instance.  Ibid. ;  Dodd  v,  Norris,  3  Camp.  619. 
So,  in  an  action  for  slander  imputing  dishonesty  to  the  plaintiff,  he 
cannot  adduce  evidence,  in  the  first  ins&nce,  of  good  character.  Stuart 
v.  Lovell,  2  Stark.  93 ;  Cornwall  v.  Richardson,  Jtty.  &  M.  305.  Where 
the  cross-examination  of  the  plaintiff's  witness  has  been  directed  to 
impeach  the  character  of  the  plaintiff,  and  the  witnesses  deny  the  imputa- 
tion intended,  proof  of  the  plaintiff's  good  character  is  not  admissible. 
King  v.  Francis,  3  Esp.  116. 

The  practice,  as  reported  in  some  of  the  above  cases,  which  excludes  the 
proof  of  general  good  character,  where  it  is  obviously  attacked  at  the 
trial,  though  unsuccessfully,  has  been  generally  condemned  hj  later  text 
writers ;  and  there  are  some  authorities  at  N.  P.  for  the  admissibility  of 
such  testimony.  See  post,  Actions  for  seduction  and  for  defamation  ;  and 
1  Taylor,  Eyid.  §  335. 

In  an  action  for  breach  of  promise  of  marriage,  where  the  defendant 
by  his  plea  sets  up  a  general  char^  of  immodesty,  the  plaintiff  may,  in 
t£e  first  instance,  give  general  evidence  of  good  character  for  modesty 
and  propriety  of  demeanor ;  though  this  could  not  be  done  in  the  case  of 
a  specific  charge  of  immoral  acts.  Jon^s  v.  James,  18  L.  T.,  N.  S.  243 ; 
E.  T.  1868,  Ex.  Where  general  character  is  in  issue,  evidence  of  general 
reputation  is  admissible.    Foulkes  v.  Sellway,  3  Esp.  236. 
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As  to  evidence  of  diaracter,  in  reference  to  the  yeracity  of  a  witness, 
vide  post,  p.  181. 

Plaintiff  confined  to  his  particulars,']  The  delivery  of  particulars  of 
claim  or  defence  in  ordinary  actions  is  now  regulated  by  Bules,  1883, 
0.  xix.  rr.  6,  7,  and  particulars  are  now  usually  given  in  the  pleadings. 
A  special  indorsement  under  0.  iii.  r.  6,  on  a  writ  of  summons,  now  con- 
stitutes a  statement  of  claim,  see  O.  zx.  r.  la,  and  particulars  therein  have 
the  same  effect  as  in  pleadings. 

Where  the  plaintiff  has  delivered  particulars  of  his  demand,  he  will  be 
precluded  from  giving  any  evidence  of  demand  not  contained  in  them.  But 
the  plaintiff  may  recover  more  than  his  particulars  demand,  where  it 
appears  to  be  due  on  the  defendnnt^s  own  evidence ;  as  where  the  defendant 
gave  in  evidence  an  account  from  which  it  appeared  that  there  was  a  sum 
of  money  due  to  the  plaintiff  bevond  that  claimed  in  his  particulars.  Hurst 
V.  Waikis^  1  Camp.  68.  Accord,  per  Parke,  B.,  in  Fisher  v.  Wainwright, 
1  M.  &  W.  486.  See  also  Oreen  v.  Marsh,  5  Dowl.  669.  A  mistake  in 
the  particulars,  not  tending  to  mislead,  is  immaterial.  The  materiality 
of  the  variance  is  a  question  for  the  judge,  subject  to  the  opinion  of  the 
court  above. 

The  particulai's  may  be  amended,  even  after  the  discovery  of  their 
insufficiency  on  the  trial :  and  where  the  mistake  has  been  made  inad- 
vertently, and  the  defendant  has  not  been  prejudiced,  they  will  be 
amended  almost  as  a  matter  of  course.  If  the  amendment  may  prejudice 
the  defendant  the  judge  may  sometimes  think  ^oper  to  adjourn  the 
cause.  See  Fromant  v.  Ashley,  1  £.  &  B.  724.  This  power  of  amend- 
ment renders  it  useless  to  retain  many  cases  formerly  collected  under 
this  head.  After  delivery  of  particulars  under  a  judge's  order  (or, 
ut  semb.,  under  0.  xix.  r.  6),  fresh  or  amended  particulars  cannot  be 
delivered  except  by  a  judge's  order  or  by  consent,  so  as  to  supersede 
the  first  at  the  trial.  Brown  v.  Watts,  1  Taunt.  353.  It  is,  however, 
competent  for  the  opposite  party  to  waive  the  objection  and  accept 
the  second  particulars;  and  if  the  party  served  pleads  over  and  goes 
to  trial,  he  will  be  taken  to  have  accepted  them.  Fromant  v.  Ashley, 
supra. 

If  the  particulars  are  too  general,  or  not  sufficiently  explicit,  the  remedy 
is  to  apply  for  a  better ;  for  it  seems  to  be  no  ground  of  objection  at  the 
trial,  except  in  the  case  of  particulars  of  set-off,  and  in  that  case,  where 
the  terms  of  tiie  order  exclude  the  proof  unless  the  particulars  comply 
strictly  with  the  terms  of  the  order,  if  the  particulars  do  not  stiictly 
comply  with  the  order,  the  judge  will  reject  the  proof  of  it  at  the  trial ; 
Ihhett  V.  Leaver,  16  M.  AW.  770  ;  Young  v.  Oeiger,  6  C.  B.  552 ;  and  the 
plaintiff  does  not  waive  the  objection  bj  merely  denying  the  set-off  and 
going  to  trial.  S.  CC.  Irregular  particulars  of  set-off  may,  however,  be 
waived.  Thus,  where  the  order  was  to  deliver  it  in  a  fortnight,  and  the 
plaintiff  accepted  it  three  weeks  later,  and  the  plaintiff  afterwards 
amended  his  declaration  by  consent,  Lord  Tenterden,  0.  J.,  admitted 
proof  of  the  set-off.  Wallis  v.  Anderson,  M.  &  M.  291 ;  also  Lovelock  v. 
CheveUy,  Holt,  N.  P.  552. 

Effect  of  particulars  as  an  admission,']  The  object  of  particulars  is  to 
con&)l  the  generality  of  the  claim,  or  set-off,  in  respect  of  which  they  are 
delivered.  Their  value  as  an  admission  depends  upon  the  mode  in  which 
they  are  framed.  When  they  merely  limit  the  amount  claimed  in  the 
pleadings,  no  admission  can  l)e  implied ;  but  where  they,  in  addition,  give 
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credit  to  the  opposmg  party  for  some  particular  specific  item,  they  are 
evidence  in  his  fayour  as  to  the  date,  origin,  and  nature  of  that  item.  In 
Rymer  v.  Cook^  M.  &  M.  86,  n.,  where  the  defendant  put  in  particulars  of 
the  plaintiff's  demand,  containing  an  admission  that  he  was  indebted  to 
the  defendant  in  a  certain  sum,  it  was  held  that  that  admission  was  evi- 
dence. In  Kenyan  v.  Wakes,  2  M.  &  W.  764,  where  a  payment  on 
account  to  the  amount  of  70^.  was  admitted  in  the  particulars,  and  the 
j-ury  found  that  70/.  was  all  that  was  due,  it  was  held  that  the  particulars 
were  properly  received  in  evidence  as  an  admission  of  the  payment  of  that 
sum.  See  Boulton  v.  Pritchard^  4  D.  &  L.  117,  infra,  and  Bowland  y. 
Blaksley,  1  Q.  B.  413.  In  Buckmaster  v.  Meiklejohn,  8  Exch.  634;  22  L. 
J.,  Ex.  242,  particulars  delivered  with  a  plea  of  set-off,  which  had  been 
withdrawn,  were  admitted  in  support  of  a  replication  of  fraud  to  a  plea 
puis  darrein  amtinuance.  It  woidd  seem,  however,  that  particulars  can 
only  be  made  use  of  as  an  admission  in  an  issue  upon  the  pleadings  in 
respect  of  which  they  are  delivered.  Therefore,  in  Miller  v.  Johnson,  2 
£sp.  602,  where  the  notice  of  set-off  contained  an  admission  of  a  sale, 
this  was  not  allowed  to  be  taken  as  an  admission  of  the  sale  upon  the 
plea  of  never  indebted.  In  Harington  v.  Macmorris,  5  Taunt.  229,  an 
admission  of  the  debt  in  the  notice  of  set-off  was  not  received  in  the  issue 
raised  upon  non-assumpsit.  And  in  BurktU  v.  Blanshard,  3  Exch.  89, 
where  a  simple  payment  of  50Z.  was  inserted  in  the  particulars  of  set-off, 
Parke,  B.,  expressed  an  opinion  that  the  plaintiff  could  not  have  taken 
this  as  an  admission  of  a  part  payment  in  order  to  prevent  the  operation 
of  the  Statute  of  Limitations. 

Proof  of  particulars,!  The  particulars  were  formerly  proved  by  the 
production  and  proof  of  the  judge's  order  and  the  particulars  themselves  : 
and  by  proof  of  the  signature  of  the  party,  his  attorney,  or  agent.  The 
B.  G.,  H.  T.  1853,  r.  19,  which  directed  tlmt  a  copy  of  the  particulars  of 
demand  and  the  defendiant's  set-off  should  be  annexed  by  the  plaintiff's 
attorney  to  the  record  at  the  time  it  is  entered  for  trial,  obviated  the 
aecessity  of  proving  the  delivery  of  them.  Macarthy  v.  Smith,  8  Bing. 
145.  But  the  particulars  were  not  thereby  made  part  of  the  Nisi  Prius 
record  and  incorporated  with  the  pleading  to  which  they  were  annexed. 
Booth  V.  Howard,  6  Dowl.  438  ;  Ferguson  v.  Mahon,  9  Ad.  &  E.  245.  The 
Bules,  1883,  contain  no  provision  similar  to  K.  G.,  H.  T.  1853,  r.  19, 
»upra  (see  0.  xxxvi.  r.  30,  post,  p.  110),  and  it  seems  therefore  that  parti- 
culars, unless  they  are  in  tne  pleadings,  or  have  been  entered  with  them, 
must  be  proved  m  the  same  way  as  was  done  before  1853.  If  the  de- 
fendant require  to  prove  a  special  indorsement  under  Bules,  1883,  O.  iii. 
r.  6,  on  the  writ  of  summons,  the  copy  writ,  served  on  him,  would,  it 
seems,  be  primary  evidence  against  tne  plaintiff;  vide  ante,  p.  3,  and 
post,  p.  110. 

If  the  particulars  of  demand  refer  to  a  fuller  account  already  delivered 
(which  it  may  do  without  re-stating  it,  ut  semh.  Hatchet  v.  Marshall,  Peake, 
172),  the  phuntiff  ought  either  to  enter  the  account  also  with  the  plead- 
ings, or  prove  it  at  the  trial.  See  2  Chit.  Prac,  12th  ed.  1456.  If  the 
plaintiff  delivers  ''further  and  better"  particulars,  in  which  he  omits  a 
specific  credit  given  in  his  first,  it  seems  that  both  should  be  annexed  to 
the  record ;  and  if  the  second  alone  is  annexed,  the  defendant  may  never- 
theless prove  the  first  in  order  to  dispense  with  a  plea  of  payment. 
Boulton  V.  Pritchard,  4  D.  &  L.  117.  Where  the  particulars  annexed 
differ  from  those  delivered,  the  defendant  may  prove  the  latter,  and 
confine  the  plaintiff  to  those.  But  if  the  defendant  is  not  prepared  to 
prove  the  real  particulars,  the  plaintiff,  if  he  obtain  a  vermct  for  any 
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item  not  contained  in  them,  is  in  peril  of  a  new  trial.  Morgcm  y.  Harris, 
2  C.  &  J.  461.  If  none  are  annexed,  the  judge  may  order  the  plaintiff  to 
annex  them  at  Nisi  Prius. 


THE  STTBSTAirCE  OF  THE  ISSX7E  ONLY  NEED  BE  FBOVED. 

It  was  always  the  common  law  rule  that  the  substance  of  the  issue  joined 
between  the  parties  need  alone  be  proved,  and  numerous  illustrations  of 
this  principle  will  be  found  under  various  titles  in  this  work. 

Variances  requiring  amendment.']  It  is  a  general  rule  that  a  party  must 
recover  secundum  allegata  et  probata,  and  cannot  succeed  upon  a  proof  that 
differs  from  his  alle^tion ;  if  his  proof  so  differ  it  is  called  a  variance. 
Now,  however,  by  feules,  1883,  0.  xxviii.  r.  1,  either  party  may  at  any 
time  be  allowed  to  amend  their  pleadings,  "  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  uie  purpose  of  determining  the 
real  questions  in  controversy  between  the  parties."  Since  this  rule 
parties  must  not  go  to  trial  on  the  mere  hope  that  a  variance  will  be  f  ataL 
They  ought  to  anticipate  that  all  amendments  will  be  allowed  which  are 
necessary  to  determine  the  real  question  in  controversy,  which  both  parties 
must  have  had  in  contemplation  when  the  suit  commenced.  Examples  of 
amendments  that  have  been  allowed  will  be  foimd  sub  tit.  Practice  at  Nisi 
Prius, — Amendment,  post,  p.  286. 

The  only  cases  of  variance  which  it  is  necessary  to  consider  here  are 
those  relatmg  to  parties. 

Variance  in  the  parties.!  The  objection  on  the  ground  of  variance  in 
the  parties  is  now  reduced  to  withm  very  narrow  limits  by  Eules,  1883. 
By  0.  xvi.  r.  1,  '*  All  persons  may  be  joined  as  plaintiffs  in  whom  the 
right  to  any  relief  dauned  is  alleged  to  exist,  whether  jointly,  severaUyy 
or  in  the  alternative.  And  judCTient  ma^  be  given  for  such  one  or  more 
of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  sudb  relief  as 
he  or  tney  may  be  entitled  to,  without  any  amendment ; "  rule  3  provides 
that  the  improper  or  unnecessary  joinder  of  a  co-plaintiff  shall  not  defeat 
a  set-off  or  counter-claim  if  the  defendant  prove  it  as  against  the  other 
plaintiffs ;  rule  4  contains  similar  proviedons  with  respect  to  defendants ; 
rule  5  provides  that  it  shall  not  be  necessary  for  every  defendant  to  be 
interested  as  to  all  the  relief  prayed  for  or  as  to  every  cause  of  action 
included  in  the  action ;  by  rule  6,  the  plaintiff  may  join  as  parties  "  all 
or  any  of  the  persons  severally  or  jointly  and  severally  liable  on  any  one 
contract,  including  parties  to  bills  of  exchange  and  promissory  notes.*' 
By  rule  2,  provision  is  made  for  the  substitution  or  addition  of  a  plaintiff 
in  the  case  of  a  bojid  fide  mistake.  By  rule  11,  **No  cause  or  matter 
shall  be  defeated  by  reason  of  the  misjoinder  or  nonjoinder  of  parties, 
and  the  court  may  in  every  cause  or  matter  deal  with  the  matter  m  con- 
troversy so  far  as  regards  the  rights  and  interests  of  the  parties  actually 
before  it.  The  court  or  a  jud^  may,  at  any  stage  of  the  proceedings, 
either  upon  or  without  the  apphcation  of  either  pc^y,  and  on  such  terms 
as  may  appear  to  the  court  or  a  judge  to  be  just,  order  that  the  names 
of  any  parties  improperly  joined,  whether  as  plaintiffs  or  as  defendants, 
be  struck  out,  and  that  the  names  of  any  parties,  whether  plaintiffs  or 
defendants,  who  ought  to  have  been  joined,  or  whose  presence  before  the 
court  may  be  necessary  in  order  to  enable  the  court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions  involved  in 
the  cause  or  matter,  be  added.    No  person  shall  be  added  as  a  plaintiff 
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suin^  "without  a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in  writing  thereto.  Every  party 
whose  name  is  so  added  as  defendant  shall  be  served  with  a  writ  of 
summons  or  notice  in  manner  hereinafter  mentioned,  or  in  such  manner 
as  may  be  prescribed  bv  any  special  order,  and  the  proceedings,  as 
against  such  party,  shall  be  deemed  to  have  beg[un  only  on  the  service  of 
such  writ  or  notice."  Eule  12,  *'  Any  application  to  add  or  strike  out  or 
substitute  a  plaintiff  or  defendant  may  be  made  to  the  court  or  a  judge  at 
any  time  before  trial  by  motion  or  summons,  or  at  the  trial  of  the  action 
in  a  summary  manner."  And  by  O.  xxi.  r.  20,  "No  plea  or  defence 
shall  be  pleaded  in  abatement." 

Under  O.  xvi.  r.  1,  two  or  more  persons  may,  as  co-plaintiffs,  bring  an 
action  of  libel,  although  they  are  not  jointly  interested.  Booth  v.  Briscoe, 
2  a  B.  D.  496,  C.  A. 

Where  a  child  sued  the  husband  on  the  covenant  for  maintenance  in  a 
separation  deed,  the  wife  and  the  trustees  of  the  deed  were  allowed  to  be 
added  as  plaintiffs  under  rule  2.  Gandy  v.  Gandy,  30  Gh.  D.  57.  So, 
where  the  real  question  in  the  action  was  the  effect  of  a  covenant,  and  it 
apj>eared  that  some  personal  bar  might  exist  against  the  plaintiff,  a 
plaintiff  in  a  similar  position,  but  without  the  bar,  may  be  adaed.  Ays^ 
cough  V.  BuUar,  41  Cn.  D.  341,  C.  A.  But  a  party  can  only  be  added 
under  rule  2  where  there  has  been  a  bond  fide  mistake ;  Clowes  v.  Hilliard, 
4  Ch.  D.  413;  a  mistake  of  law  is  sufficient.    Duckett  v.  Gover,  6  Ch.  D.  82. 

A  defendant  may  be  added  under  rule  4,  although  alternative  relief  is 
claimed  against  hun  which  is  inconsistent  with  that  claimed  against  the 
other  defendant.     Child  v.  Stenningy  5  Ch.  D.  695,  0.  A. 

A  person  will  not  be  added  as  plaintiff  unless  his  written  (see  r.  11, 
supra)  consent  has  been  obtained,  even  although  terms  necessary  for 
his  indemnity  have  been  offered  to  him ;  Tryon  v.  National  Provident 
Institution t  16  Q.  B.  D.  678;  and  although  he  is  trustee  for  the  plaintiff 
of  the  property  in  respect  of  which  the  action  is  brought.  Beaky  v. 
Besley,  37  Ch.  D.  648. 

Any  objection  as  to  parties  which  was  formerly  taken  by  plea  in  abate- 
ment, may  now  be  taken  by  the  application  for  an  order  under  O.  xvi. 
r.  11 ;  Kendall  v.  Hamilton^  4  App.  Ca.  604,  516,  per  Lord  Cairns,  C. ; 
before  the  trial;  SheehanY.  Gt,  E.  By,  Co,,  16  Ch.  D.  59;  the  plaintiff 
now  being  able  to  join  as  a  co-defendant  any  person  to  whose  nonjoinder 
as  a  co-plaintiff  exception  is  taken,  and  who  has  not  consented  to  be 
co-plaintiff.  Id.  63.  8ee  Luke  v.  S,  Kensington  Hotel  Co.,  11  Ch.  D.  121, 
C.  A. ;   Van  Gelder  v.  Sowerhy  Bridge,  &c.  Flour  Soc.,  44  Ch.  D.  374,  C.  A. 

So  a  defendant  in  an  action  of  contract  may  obtain  an  order  for  the 

J'oinder  of  his  co- contractors  as  defendants.  Pilley  v.  Bobinson,  20  Q.  B. 
).  155.     See  also  Byrne  v.  Brown,  22  Q.  B.  D.  657,  C.  A. 

In  an  action  for  nuisance  from  noise  brought  by  the  owner,  A.,  of  an 
unlet  house  L.,  and  his  tenant,  B.,  of  a  house  M.,  the  house  L.  was,  after 
action,  let  to  C,  and  B.  refused  to  continue  the  action;  C.  was  allowed  at 
the  trial,  under  rule  11,  to  be  substituted  for  B.  as  co-plaintiff.  House 
PropeHy,  &c.  Co.  v.  H.  P.  Horse  Nail  Co.,  29  Ch.  D.  19a 

But  rule  11  does  not  authorize  the  allowing  of  a  plaintiff  who  has  no 
right  to  sue  to  amend  by  joining  as  co-plaintiff  a  person  who  had  such 
right.     WaUoU  v.  Lyons,  Id.  584,  C.  A. 

As  to  amendment  of  misjoinder  of  husband,  suing  with  his  wife  in 
respect  of  her  separate  estate,  see  Boberts  v.  Evans,  7  Ch.  D.  380. 

Although  the  misjoinder  or  nonjoinder  of  parties  is  not  now  usually 
fatal  to  the  action,  it  is  still  necessary  to  know  whether  the  proper  parties 
are  before  the  court  at  the  trial,  as  otherwise  an  amendment  may  be 


92  Substance  of  Issue  to  he  proved, 

re<}ULred  under  0.  xvi.  r.  11,  ante,  p.  90,  which  will  sometiDies  involTe  the 
adjournment  of  the  trial. 

The  omission  of  a  person  who  ought  to  be  joined  as  plaintiff  was  only 
ground  of  plea  in  abatement,  and  was  no  variance.  Dockwray  v.  Dickenson^ 
Skin.  640 ;  Bloxam  v.  Hubbard^  5  East,  407.  And  the  omission  of  a  person 
who  might  have  been  joined  as  defendant  could  not,  in  general,  be  taken 
advantage  of ;  1  Wms.  Saund.  291  f .  g.  (4) ;  unless  in  the  case  of  one 
parcener,  joint-tenant,  or  tenant  in  common  of  land  sued  in  respect  of  the 
land,  in  which  case  he  might  plead  the  nonjoinder  of  his  co-tenant  in 
abatement. 

At  common  law  it  was  a  variance,  in  an  action  of  contract,  if  it  appeared 
in  evidence  that  a  party  who  ought  to  be  joined  as  plaintiff  had  been 
omitted;  Graham  v.  Robertson,  2  T.  E.  282 ;  Jones  v.  Smith,  1  Exch.  831; 
or  that  a  party  joined  as  plaintiff  or  defendant  was  no  party  to  the  con- 
tract ;  but  it  was  no  variance  to  omit  a  co-executor  as  plaintiff ;  1  Wms. 
Saund.  291  k.  1. ;  nor  to  omit  a  person  who  ought  to  be  joined  as  de- 
fendant; Id,  291  d.  (4);  for  the  nonjoinder  could  only  be  pleaded  in 
abatement.  Where  the  cause  of  action  is,  in  substance,  contract,  the 
liability  of  the  defendant  cannot  be  altered  by  framing  the  statement  of 
claim  m  tort.  Alton  v.  Midland  By,  Co,,  19  C.  B.,  N.  S.  213;  34  L.  J., 
C.  P.  292. 

Where  three  persons  agreed  to  be  jointly  interested  in  certain  goods, 
but  that  they  should  be  bought  by  one  of  them  in  his  own  name  only,  and 
he  made  the  contract  accordingly ;  it  was  held  that  all  the  three  might 
sue  for  a  breach  of  that  contract;  Cothay  v.  FenneJl,  10  B.  &  C.  671 ;  for 
the  action  may  be  maintained  either  in  the  name  of  the  person  who  actually 
made  the  contract,  or  in  the  name  of  the  parties  really  interested.  Skinvier 
V.  Stocks,  4  B.  &  A.  437 ;  Clay  v.  Southern,  7  Exch.  717 ;  21  L.  J.,  Ex. 
202.  But,  regularly,  on  a  written  contract  by  A.  **  on  behalf  of  B.,"  B. 
should  be  sued,  and  not  A. ;  Downman  v.  Williams,  7  Q.  B.  103,  Ex.  Ch. ; 
Lewis  V.  Nicholson,  infra ;  Collen  v.  Wright,  7  E.  & B.  301 ;  26  L.  J.,  Q.  B. 
147,  Ex.  Ch.;  8  E.  &  B.  647  ;  27  L.  J.,  Q.  B.  215;  Jenkins  y.  Hutchinson, 
13  Q.  B.  744 ;  unless  A.  be  the  real  principal ;  and  proof  of  this  lies  on  the 
plaintiff.  Thus,  if  A.  falsely  represent  mmself  as  agent  of  a  person  n(d 
named,  being  really  himself  the  principal,  he  may  then  be  sued  as  such. 
See  Carr  v.  Jackson,  7  Exch,  382;  21  L.  J.,  Ex.  137.  So  the  real  prin- 
cipal may  sue  on  a  contract  in  which  he  calls  himself  agent  of  a  third 
person,  unnamed.  Schmah  v.  Avery,  16  Q.  B.  655 ;  20  L.  J.,  Q.  B.  228. 
But  a  party  contracting  as  agent  of  B.  cannot  be  sued  personally  as  prin- 
cipal, if  he  be  neither  authorized  by  B.,  nor  be  himself  the  real  principal ; 
the  only  remedy  against  him  will  be  for  the  false  representation  or  breach 
of  warranty  of  authority';  Lewis  y,  Nicholson,  18  Q.  B.  503;  21  L.  J., 
Q.  B.  311 ;  unless  indeed  B.  has  no  existence,  in  which  case  tiie  agent  is 
personally  liable.  Kdner  v.  Baxter,  L.  E.,  2  C.  P.  174.  A  del  credere 
agent  selling  for  a  disclosed  principal  cannot  sue  in  his  own  name; 
Bramble  v.  Spills,  21  L.  T.,  N.  S.  672,  0.  P. ;  nor  can  a  broker.  Fairh'e 
V.  Fenio^n,  L.  E.,  6  Ex.  169.  The  fact  of  the  contracting  party  being 
called  in  the  contract  the  agent  of  a  named  principal  does  not  necessarily 
show  that  he  ought  not  to  be  the  party  to  a  suit  on  the  contract,  although 
he  be  really  such  agent :  it  is  a  question  of  intention  arising  on  the  con- 
struction of  the  contract  itself;  **  and  it  may  be  laid  down  as  a  general 
rule  that  where  a  person  signs  a  contract  in  his  own  name  without  quali- 
fication, he  is  primd  facie  to  be  deemed  to  be  a  person  contracting  per- 
sonally ;  and  in  order  to  prevent  this  liability  from  attaching,  it  must  be 
apparent  from  the  other  portions  of  the  document,  that  he  did  not  intend 
to  oind  himself  as  principal.''    2  Smith's  L.  Cases,  9th  ed.  p.  420,  notes  to 
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Thomson  v.  Davenport;  DuMon  v.  Mareh,  L.  B.,  6  Q.  B.  361,  362 ;  Norton 
V.  Herron,  By.  &  M.  229 ;  Lennard  v.  Bobinaon,  5  E.  &  B.  125;  24  L.  J., 
Q.  B.  275;  Parker  v.  Winlow,  7  E.  &  B.  942;  27  L.  J.,  Q.  B.  49; 
Southwell  V.   Bowditch,    1    C.   P.   D.    374,   C.   A. ;    Gadd  v.   Houghton, 

I  Ex.  D.  357,  C.  A.  In  these  two  last  cases,  though  the  agent  signed 
without  qualification,  the  contract  showed  that  the  intention  was  that  he 
should  not  be  bound  personally,  and  in  the  latter  case  the  decision  in 
Paice  V.  Walker,  L.  B.,  5  Ex.  173,  was  doubted;  it  was  indeed  followed 
in  Hough  v.  Manzanos,  4  Ex.  D.  104,  but  the  two  last  cases  have  been  over- 
ruled hjHaigh  v.  Suart,  W.  N.  1890,  213,  T.  Sit.,  C.  A.  See  further 
Waystaff  v.  Anderson,  5  C.  P.  D.  171,  175,  C.  A.,  per  Bramwell,  L.  J» 
The  addition  of  the  word  "  broker"  to  the  agent's  signature  will  not  ex- 
onerate him  from  personal  liability.  Hutcheson  v.  Eaton,  13  Q.  B.  D.  861, 
C.  A.  As  to  admissibility  of  evidence  of  custom  to  charge  a  broker  per- 
sonally, vide  ante,  pp.  25,  26. 

Where  an  attorney  carried  on  business  under  the  firm  of  **  A.  and  Son," 
the  son  not  being  in  fact  a  partner,  but  only  a  clerk,  it  was  held  that  A. 
might  sue  in  his  own  name  lor  the  amount  of  a  bill  for  business  done. 
Kell  V.  Nainby,  10  B.  &  C.  20.  An  agent  who  purchases  for  an  unnamed 
principal  Tthe  bought  and  sold  notes  bein^  made  out  in  the  agent's  name) 
ma}',  on  tne  renunciation  of  the  contract  by  his  principal,  sue  for  the  non- 
clelivery  of  the  goods  in  his  own  name.  Short  v.  Spackman,  2  B.  &  Ad. 
962.  Provisional  directors  of  a  proposed  company  invited  applications 
for  shares  to  a  committee  of  management  appointed  by  and  from  them- 
selves. The  defendant  applied  for  and  received  shares  on  the  terms  that 
he  should  pay  a  deposit,  and  got  a  form  of  receipt  for  the  deposit  on 
account  of  the  **  provisional  committee."  Held,  that  the  action  to  recover 
the  deposit  should  be  by  the  provisional  committee  of  directors  at  large, 
and  not  by  the  committee  of  management.    Woolmer  v.  Toby,  10  Q.  B.  691. 

Plaintiff  may  join,  as  co-defendant,  a  dormant  partner  not  known  to 
"him  at  the  time  of  the  contract,  even  where  there  was  a  written  agreement 
(not  under  seal)  to  which  such  partner  was  not  party.    Drake  v.  Beckham, 

II  M.  &  W.  315,  Ex.  Ch.  But  this  does  not  apply  to  the  case  of  a  bill  of 
exchange  or  promissory  note ;  see  the  Bills  of  Exchange  Act,  1882,  s.  23 ; 
and  if  the  agreement  were  in  terms  with  **  A.  and  B.  and  the  survivor  of 
them,"  it  cannot  be  stated  as  one  between  A.  and  C.  (the  dormant  partner) 
and  the  survivor  of  them.  Beckham  v.  Knight,  1  M.  &  Gr.  738 ;  De 
Mautort  v.  Saunders,  1  B.  &  Ad.  398. 

Where  a  married  woman  deposited  the  moneys  of  her  husband  with  a 
banker  in  the  name  of  a  child  under  age,  it  was  held  that  the  husband 
mi^ht  sue  the  bankers  for  money  had  and  received.  Callund  v.  Loyd,  6  M. 
&  W.  26. 

By  the  Bankruptcy  Act,  1883,  s.  114,  "Where  a  bankrupt  is  a  con- 
tracix)r  in  respect  of  any  contract  jointly  with  any  person  or  persons,  such 
person  or  persons  may  sue  or  be  sued  in  respect  of  the  contract,  without 
the  joinder  of  the  bankrupt." 

Local  venue. — By  Bules,  1883,  0.  xxxvi.  r.  1,  "There  shall  be  no  local 
venue  for  the  trial  of  any  action  except  where  othertvise  provided  by  statute,** 
Every  action  shall  be  tried  in  the  county  or  place  named  on  the  statement 
of  claim,  or,  if  there  be  none,  by  a  notice  in  writine;  served  on  the  defendant; 
if  no  place  is  named,  the  trial  is  to  be  in  Midmesex.  In  either  case  the 
court  or  a  judge  may  order  the  trial  to  be  elsewhere. 

The  words  in  italics  are  new,  and  thus  local  venue,  which  was  entirely 
aboli<«hed  by  Bules,  1875,  O.  xxxvi.  r.  1 ,  is  re-established  in  those  cases 
in  which  the  action  is  required  by  statute  to  be  tried  in  a  certain  county. 
In  such  caees  the  objection  that  the  venue  is  wrong  must  be  raised  by  the 
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defence,  as  it  would  be  likely  to  take  the  plaintiff  by  surprise.  Bules, 
1883,  O.  xix.  r.  15.  The  objection  may,  however,  arise  under  the  defence 
of  not  guilty  by  statute,  e,  a.,  under  stat.  11  &  12  Vict.  o.  44,  s.  10 ;  for  by 
O.  xix.  r.  12,  tnat  defence  hsis  the  same  effect  as  a  plea  of  not  guilty  by 
statute  had. 

If  in  a  local  action  the  objection  of  wrong  venue  is  properly  taken,  the 
defendant  will  be  entitled  to  the  verdict. 

Where  a  county  has  for  the  purpose  of  the  assizes  been  divided  bv  Order 
in  Council,  under  3  &  4  Will.  4,  c.  71,  s.  3,  each  division  is,  for  the  pur- 
pose of  venue,  to  be  treated  as  a  separate  county.  Atkinson  v.  Homhy^ 
cited  9  Q.  B.  978.  Lancashire  has,  under  that  Act,  been  divided  into  three 
divisions,  and  Yorkshire  and  Warwickshire  into  two  each. 

By  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  89  (3), 
subject  to  rules  of  court,  "the  county  of  London  and  the  county  of 
Middlesex  shall  be  deemed  to  be  one  county  for  the  purpose  of  all  legal 
proceedings,  civil  or  criminal.'*  The  county  of  London  does  not  include 
the  city  of  London.    See  sects.  40  (1,  2,  3),  100. 
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Generally  ho  who  asserts  a  fact  is  bound  to  prove  it,  if  there  be  no  pre- 
sumption m  favour  of  it ;  and  a  negative  need  not  ordinarily  be  proved. 
Ross  V.  Hunter,  4  T.  R.  33 ;  Colder  v.  Rutherford,  3  B.  &  B.  302.  In  an 
action  against  a  solicitor  for  negligently  letting  judgment  go  by  default, 
after  the  plaintiff  has  proved  the  default,  it  lies  on  the  defendant  to  show 
good  ground  for  it,  and  not  on  the  plaintiff  to  show  that  there  was  a  good 
defence.  Godefroy  v.  Jay,  7  Bing.  413.  See  a  fuller  explanation  of  this 
rule  in  Best  on  £vid.  §§  269  et  seq.  As  to  ][)resumptions,  vide  ante,  pp.  33 
et  seq.  It  must,  however,  be  borne  in  mind,  that  regard  must  be  had 
to  the  effect  and  substance  of  the  issue,  and  not  to  its  grammatical  form. 
Soivard  v.  Leggatt,  7  C.  &  P.  613,^cr  Ld.  Abinger ;  Doe  d.  Worcester  School, 
4cc.  Trustees  v.  Rowlands,  9  0.  &  P.  734,  per  Coleridge,  J. ;  BelcJier  v. 
Mcintosh,  8  C.  &  P.  720,  per  Alderson,  B.  And  where  the  assertion  of  a 
negative  is  part  of  the  plaintiff's  case  he  must  prove  it,  as  tiie  want  of 
reasonable  and  probable  cause  in  an  action  for  malicious  prosecution. 
Ahrath  v.  N.  E,  Ry,  Co.,  11  Q.  B.  D.  440,  C.  A. 

Where  the  presumption  is  in  favour  of  the  affirmative,  as  where  the 
issue  involves  a  charge  of  a  culpable  omission,  it  is  incumbent  on  the 
party  making  the  charge  to  prove  it ;  for  the  other  party  shall  be  pre- 
sumed innocent  until  proved  to  be  guiltjr.  See  Best  on  Evid.  §§  314,  346. 
Thus  where,  in  a  suit  for  tithes  in  the  spiritual  court,  the  defendant  pleaded 
that  the  plaintiff  had  not  read  the  Thirty-nine  Articles,  it  was  held  that 
the  proof  of  the  issue  lay  on  the  defendant.  Monke  v.  Butler,  1  EoU. 
Bep.  83.  See  also  R,  v.  Hawkins,  10  East,  211.  So  in  an  action  by  the 
owner  of  a  ship  for  putting  combustibles  on  board,  "  without  giving  due 
notice  thereof,  it  was  held  that  the  plaintiff  was  bound  to  prove  the  want 
of  notice,  as  the  omission  to  give  such  notice  would  have  amounted  to 
criminal  negligence  on  the  part  of  the  defendant.  Williams  v.  E.  Indict 
Co,,  3  East,  193.  So  in  an  action  for  the  price  of  {Bloods  sold  in  the  ordi- 
nary course  of  business,  by  a  company  in  liquidation,  it  was  held  that  it 
lay  on  the  defendant  to  show  that  the  sale  was  illegsil  under  the  Com- 
panies Act,  1862,  s.  131,  on  the  ground  that  it  was  not  required  for  the 
beneficial  winding-up  of  the  company.  Hire  Purchase  Fumishinq  Co,  v. 
Richens,  20  Q.  B.  D.  387,  C.  A.  See  further,  ante,  p.  43.  In  actions  for 
negligence  it  lies  on  the  plaintiff  to  prove  it,  and  not  on  the  defendant 
to  show  reasonable  care.    Marsh  v.  Home,  5  B.  &  C.  327.    See  further. 
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po«^,  Action  for  negligence ;  Evidence  of  negligence.  So,  again,  where  the 
issue  is  as  to  the  legitiinacy  of  a  child  bom  in  lawful  wedlock,  it  is  incum- 
bent on  the  party  asserting  the  illegitimacy  to  prove  it ;  Banbury  Peerage 
Case,  1  Sim.  &  St.  153 ;  and  where  the  issue  is  on  the  life  of  a  person  who 
is  proved  to  have  been  alive  within  seven  years,  the  party  asserting  his 
death  must  prove  it ;  see  Presumptive  evidence,  an^,  pp.  41  e<  aeq. 

It  'has  been  stated  to  be  a  rule  that,  where  the  amnnative  is  peculiarly 
within  the  knowledge  of  the  party  charged,  the  presumption  of  law  in 
favour  of  innocence  is  not  allowed  to  operate,  but  the  general  rule  applies, 
viz.,  that  he  who  asserts  the  afi&rmative  is  to  prove  it,  and  not  he  who 
avers  the  negative.  3  Eussell  on  Crimes,  4th  ed.  277.  Thus  it  has  been 
said  that  in  action  on  a  covenant  for  not  insuring  premises  against  fire,  it 
lies  on  the  defendant  to  prove  that  he  has  insured.  Doe  d.  Bridger  v. 
Whiteheady  8  Ad.  &  E.  576,  per  Littledale,  J.  Accord,  Toleman  v.  Port- 
huri/,  L.  B.,  5  Q.  B.  294,  per  WiUes,  J.  So  in  an  action  on  the  game 
laws,  though  the  plaintiff  must  aver  that  the  defendant  was  not  duly 
qualified,  yet  he  cannot  be  called  upon  to  prove  the  want  of  qualification. 
Spierea  v.  Parker ^  1  T.  E.  145 ;  B,  v.  Turner,  5  M.  &  S.  206.  In  an  action 
against  a  person  for  practising  as  an  apothecary  without  having  obtained 
a  certificate  according  to  55  Greo.  3,  c.  194,  the  proof  of  certificate  was 
held  to  lie  upon  the  defendant.  Apothocaries*  Co,  v.  Bentlet/y  Ey.  &  M. 
159.  It  has,  however,  been  observed,  that  the  Act  itself  seems  to  throw 
upon  him  such  proof.  Mkin  v.  Jaitson,  13  M.  &  W.  662,  per  Alderson,  B. 
So  where,  on  a  conviction  for  selling  ale  without  a  licence,  the  only 
evidence  given  was  that  the  party  sold  ale,  and  no  proof  was  offered  of 
his  want  of  a  licence ;  it  was  held,  that  the  conviction  was  right ;  for  tiiat 
the  informer  was  not  bound  to  sustain  in  evidence  the  negative  averment ; 
and  it  was  said  by  Abbott,  0.  J.,  that  the  party  thus  caUed  on  to  answer 
sustains  no  inconvenience  from  the  general  rule,  for  he  can  immediately 
produce  his  licence;  whereas,  if  the  case  is  taken  the  other  way,  the 
informer  would  be  put  to  considerable  inconvenience.  B,  v.  Harrison, 
Paley  on  Convictions,  2nd  ed.,  45,  n.  From  the  observations  of  the 
court  in  Doe  d.  Bridger  v.  Whitehead,  infra,  it  would  seem  that  the 
burden  of  proof  in  the  instances  above  cited  of  convictions,  &c.,  lies  on 
the  defendant,  not  because  the  matter  is  peculiarly  within  his  knowledge, 
for  that  cannot  vary  the  rule  of  the  law,  out  because  the  legislature  hots 
in  those  cases,  by  a  general  prohibition,  made  the  act  of  the  defendant 
primd  facie  unlawful.  See  also  Ahrath  v.  N.  E,  By,  Co,,  11  Q.  B.  D.  440, 
457,  per  Bowen,  L.  J.  And  in  actions  for  the  recovery  of  possession  of 
land,  on  the  ground  of  forfeiture,  it  always  rests  on  the  lessor,  the 
plaintiff,  to  show  that  the  estate  which  he  has  granted  has  been  forfeited 
by  the  t(9nant.  Toleman  v.  Porthury,  infra.  Thus,  where  the  action  is 
brought  on  a  breach  of  a  condition  to  insure  "  in  some  office  in  or  near 
Lon^n,"  it  lies  on  the  plaintiff  to  prove  the  omission.  Doe  d.  Bridger  v. 
WhiUhead,  8  Ad.  &  E.  571 ;  see  also  Price  v.  Worwood,  4  H.  &  N.  512 ;  28 
li.  J.,  Ex.  329.  So  where  A.  was  lessee  of  a  dwelling-house  under  a 
condition  not  to  permit  a  sale  by  auction  on  the  premises  without  his 
lessor's  consent  in  writing,  and  he  sublet  to  the  defendant  with  the 
lessor's  consent,  and  subsequently  assi^ed  his  goods  on  the  premises  to 
Xm  who  there  sold  them  by  auction;  it  was  held  that,  in  the  absence  of 
evidence  that  the  sale  was  by  A.'s  permission,  there  was  no  forfeiture, 
and  further,  that  the  onus  was  thrown  on  the  lessor  of  showing  the  non- 
existence of  a  written  consent  to  the  sale.  Toleman  v.  Porthury,  L.  E.,  5 
Q.  B.  288,  Ex.  Ch. 

Under  the  Eules,  1883,  0.  xxi.  r.  4,  ante,  p.  76,  the  plaintiff  must 
prove  the  damages  he  alleges  he  has  sustained,  unless  the  defendant 
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expressly  admit  them.     In  an  action  on  a  common  money  bond,  the 

Slaintiff  need  not  show  that  the  bond  is  forfeited ;  it  rests  on  the 
efendant  to  prove  payment.  Penny  v.  Foy^  8  B.  &  0.  11,  13. 
The  question  of  me  ontis  of  proof  is  one  which  may  arise  in  any  stage 
of  a  trial,  and  is  therefore  not  necessarily  connected  with,  nor  in  aU  cases 
determined  by,  the  same  considerations  as  the  right  to  begin  on  trials  at 
Nisi  Prins ;  as  to  which  see  further  sub  tit.  Course  of  Evidence  and  Practice 
at  Nisi  Prius  ;  Right  to  begin,  post,  p.  278. 

In  many  cases  there  are  statutable  provisions  regulating  the  burden  of 
proof.  See  them  collected  in  1  Taylor  Eyid.,  §  345;  but  these  chiefly 
relate  to  ciiminal  proceedings. 


PROOF  OF  DOCUMENTS. 

Under  the  present  head  will  be  considered  the  mode  in  which  various 
kinds  of  documents,  usually  adduced  in  evidence,  must  be  proved. 

As  a  general  rule,  before  a  document  can  be  proved  at  a  trial  it  must 
itself  be  produced  in  court,  but  there  are  certain  documents  of  a  public 
character  which  either  at  common  law  or  by  statute  are  provaHe  by 
copies  without  production  of  the  original  in  court. 

Before  enumerating  the  means  of  proving  the  several  documents  under 
their  respective  heads,  it  will  be  convenient  to  show  here  when  and  how 
this  method  of  proof  is  admissible. 


FBOOF  BY  COPIES. 

The  various  kinds  of  copies  bv  which  original  documents  may  in  general 
be  proved  may  be  classed  under  four  heads,  viz. :  1.  Exemplifications; 
2.  Office  copies ;  3.  Examined  copies ;  and  4.  Certified  copies. 

There  are  certain  statutory  provisions  for  proving  pcoticular  docu- 
ments ;  these  will  be  found  under  the  title  of  the  documents  to  which 
they  respectively  apply. 


Proof  by  Exemplification, 

Exemplifications  are  of  two  kinds : — ^under  the  Gh:eat  Seal,  or  under  the 
seal  of  the  court  in  which  the  record  is  preserved.  An  exemplification 
under  the  Great  Seal  may  be  obtained  of  any  record  of  the  Court  of 
Chancery,  or  of  any  record  which  has  been  removed  thither  bj  certiorari  ; 
but  private  deeds,  so  exemplified,  will  not  be  admitted  m  evidence. 
B.  N.  P.  227.  An  exemplification  produced  from  the  propter  custody, 
and  purporting  to  exemplify  a  commission  from  the  crown,  is  evidence, 
though  &e  secS  has  been  lost.  Beverley ^  Mayor  ofy.  Craven,  2  M.  &  Bob. 
140.  An  exemplification  under  the  seal  of  the  Exchequer  is  evidence  of 
a  commission  out  of  that  court  and  of  the  return  thereto,  in  respect  of 
crown  lands.  Tooker  v.  Beaufort,  Dk,  of  Sayer,  297.  So  an  exempli- 
fication of  a  recovery  under  the  seal  of  the  Great  Sessions  of  Wales. 
Olive  V.  Quin,  2  Sid.  145.  So  of  Chester,  S.  C.  Id.  And  the  seals  of 
those  courts  (it  is  said)  prove  themselves.  Com.  Dig.  Testm.  (A.  2),  ante, 
p.  80.  Exemplification  may  be  given  of  a  lost  probate.  Shepherd  v. 
Shorthosey  Stra.  412. 
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Proof  by  Office  Copy. 

An  office  copy,  that  is,  a  copy  made  by  the  officer  having  custody  of  the 
docmnent,  always  was,  in  the  same  court  and  in  the  same  cause,  equivalent 
to  the  document  of  which  it  was  a  copy.  Per  Lord  Mansfield  in  Denn  d. 
Lucas  V.  FtUford,  2  Burr.  1179 ;  B.  N.  P.  229.  And  for  this  purpose  the 
judge  who  tried  the  issue  at  Nisi  Prius  was  considered  as  acting  under 
the  authority  of  the  court  in  which  the  action  is  pending,  and  as  an 
emanation  of  that  court.  B,  v.  JoUiffe,  4  T.  E.  285,  292.  And  now  by 
the  J.  Act,  1873,  ss.  29,  30,  a  judge  or  commissioner  trying  causes  shall 
be  deemed  to  constitute  a  court  of  the  High  Court  of  Justice.  An  office 
copy  of  depositions  in  Chancery  was  evidence  in  that  court,  but  would  not 
be  admitted  in  a  court  of  common  law  without  examination  with  the 
original ;  B.  N.  P.  229 ;  unless,  perhaps,  in  the  case  of  the  trial  of  an  issue 
.  out  of  Chancery.  See  Highfield  v.  Peake^  M.  &  M.  109,  per  Littledale,  J. 
See,  however,  Bumand  v.  Neroty  1  0.  &  P.  678,  cor.  Best,  C.  J.,  contra. 
See,  further,  as  to  proof  of  depositions,  affidavits,  &c.,  by  office  copies, 
post,  pp.  114,  115.  In  an  action  a^;ainst  the  sheri£P  for  a  false  return,  the 
plaintiff  could  not  use  office  copies  of  the  writ  and  return,  though  the 
original  cause  was  in  the  same  court,  for  the  cause  is  a  different  one. 
Pitcher  V.  King,  1  Car.  &  K.  655. 

By  Eules  1883,  0.  xxxvii.  r.  4,  "Office  copies  of  all  writs,  records, 
pleadings,  and  documents  filed  in  the  High  Court  of  Justice  shall  be 
admissible  in  evidence  in  aU  causes  and  matters,  and  between  aU  persons 
or  parties  to  the  same  extent  as  the  original  would  be  admissible.  The 
rule,  however,  in  so  far  as  it  alters  the  rule  of  evidence  above  stated, 
seems  to  be  ultra  vires;  see  J.  Act,  1875,  s.  20,  post,  p.  152.  By  0.  Ixi. 
r.  7,  antCy  p.  80,  office  copies  are  sufficiently  authenticated  if  they  appear 
to  be  stamped  with  a  seal  of  the  central  office  (constituted  by  stat.  42  &  43 
Vict.  c.  78,  ss.  4  et  seq.). 

Office  copies  of  documents  registered  or  deposited  in  the  central  office, 
e.g.,  bills  of  sale,  under  41  &  42  Yict.  c.  31,  s.  16 ;  powers  of  attorney, 
under  44  &  45  Yict.  c.  41,  s.  48,  post,  p.  137|  are  made  evidence  in  some 
cases  by  statute. 

Where  a  copv  is  made  by  a  public  officer  specially  intrusted  to  make 
copies  and  to  deliver  them  to  the  parties  as  part  of  their  title,  they  are 
admissible  in  evidence  without  proof  of  having  been  actually  exammed. 
B.  N.  P.  229 ;  Appleton  v.  Brayhrooh,  Ld.,  6  M.  &  S.  34,  38.  But  a  cony 
of  a  judgment  purporting  to  have  been  examined  by  the  clerk  of  tiie 
Treasury  (who  is  not  intrusted  to  make  copies),  is  not  admissible  without 
proof  of  its  accura<5y.  B.  N.  P.  229.  See  further.  Proof  by  certified  copy, 
posit  p.  98,  and  Effect  of  public  hooks  and  documents,  post,  pp*  208,  et  seq. 


Proof  by  Examined  Copy. 

The  contents  of  a  document  of  a  public  nature  required  by  law  to  be 
kept,  may  be  proved  by  producing  a  copy  verified  by  the  oath  of  a  witness 
who  has  compared  it  with  the  original,  and  will  swear  that  it  is  complete 
and  correct.  What  are  public  documents,  in  this  sense,  has  never  been 
very  accurately  defined ;  but  the  term  seems  to  include  all  documents  in 
which  the  community  at  large  is  interested,  and  which  it  is  desirable  not 
to  remove  from  their  place  of  deposit.  Lynch  y.  Clerke,  3  Salk.  154.  The 
term  would  clearly  include  all  records  of  any  court  whatsoever,  and  all 
Twisters  of  births,  deaths,  and  marriages ;  registers  having  reference  to 
shipping  and  navigation,  to  trade,  and  to  the  public  heafih;  videpost, 
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pp.  124  d  seq.  The  rule  applies  eqiially  to  Buch  public  registers  kept 
abroad,  as  there  is  a  presumption  that  the  foreign  authority  in  whose 
custody  they  are,  would  not  allow  their  removal  to  this  country.  JR.  v. 
Castro^  Q.  !d.,  trial  at  bar,  28th  Nov.,  1873,  ex  rel.  editoru  {post,  pp.  129, 
130),  following  LanesborougKa  {El.  of)  Claim,  1  H.  L.  C.  510,  n.,  and 
AhhoU  V.  AbhoUy  29  L.  J.,  P.  M.  &  A.  67,  cited^o««,  p.  128.  See  Burnahy 
V.  Baillie,  42  Ch.  D.  282. 

As  to  proof  of  depositions  and  affidavits  filed  in  court,  see  Proof  of 
depoeitions  and  affidavits,  post,  pp.  113,  et  seq. 

An  examined  copy  of  a  record  or  other  document  must  be  proved  by  a 
witness  who  has  examined  it  line  for  line  with  the  ori^al,  or  who  has 
examined  the  copy  while  another  person  read  the  original.  BHd  v. 
Margison,  1  Gamp.  469.  And  it  is  not  necessary  (though  m  peerage  cases 
a  more  rigorous  rule  prevails ;  Slane  Peerage,  5  CI.  &  Fin.  42)  for  the 
persons  examining  to  exchange  papers,  and  read  them  alternately. 
Ch/les  V.  Hill,  1  Camp.  471,  n. ;  Bolf  v.  Dart,  2  Taunt.  62.  The  copy  must 
not  contain  abbreviations  which  do  not  occur  in  the  original.  B,  v. 
Christian,  Car.  &  M.  388.  Where  an  examined  copy  is  put  in  evidence 
some  account  should  be  given  of  the  original  record ;  thus,  it  ought  to  be 
shown  that  the  record,  m)m  which  the  copy  was  taken,  was  seen  in  the 
hands  of  the  proper  officer,  or  was  in  the  proper  place  for  the  custody 
of  such  records.  Adamthwaite  v.  Synge,  1  Stark.  183;  S.  C,  4  Camp. 
372. 

The  14  &  16  Vict.  c.  99,  s.  14  {post,  p.  101),  contains  provisions  for  the 
admissibility  of  examined  copies  of  public  books  and  documents,  and  puts 
examined  copies  and  copies  certified  under  that  Act  on  the  same  footing. 
See  cases  decided  thereon,  post,  pp.  101,  102. 

Examined  copies  of  bankers*  lx)oks  may  be  Riven  in  evidence'  and  may 
be  verified  by  affidavit.  Bankers'  Books  Evidence  Act,  1879 ;  39  &  40 
Vict.  c.  11,  ss.  3 — 5,  vide  post,  pp.  122,  123. 
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By  the  1  &  2  Vict,  c,  94,  s.  12,  it  is  provided  "  that  the  Master  of  the 
Eolis,  or  deputy  keeper  of  the  records,  may  allow  copies  to  be  made  of 
any  records  m  the  custody  of  the  Master  of  the  Bolls,  at  the  request  and 
costs  of  any  person  desirous  of  procuring  the  same :  and  any  copv  so  made 
shall  be  examined  and  certified  as  a  true  and  authentic  copy  by  the  deputy 
keeper  of  the  records,  or  one  of  the  assistant  record  keepers,"  appomted 
imder  the  Act,  **and  shall  be  sealed  or  stamped  with  the  seal  of  the 
Record  Office,  and  delivered  to  the  party  for  whose  use  it  was  made."  By 
sect.  13,  **  every  copy  of  a  record  in  the  custody  of  the  Master  of  the  Rolls, 
certified  as  aforesaid,  and  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  Record  Office,  shall  be  received  as  evidence  in  all  courts  of 
justice,  and  before  all  legal  tribunals,  and  before  either  House  of  Parlia- 
ment, or  any  committee  of  either  house,  without  any  further  or  other 
proof  thereof,  in  every  case  in  which  the  original  record  could  have  been 
received  there  as  evidence." 

The  records  of  all  the  superior  courts,  and  some  public  records  not  of  & 
judicial  character,  are,  after  the  lapse  of  a  certain  time,  deposited  in  the 
Kecord  Office,  in  the  custody  of  the  Master  of  tiie  Rolls. 

There  are  some  cases  in  which  copies  certified  by  persons  not  attached 
to  any  court,  but  holding  a  public  position,  are  made  evidence. 

The  following  are  amongst  the  statutes  containing  provisions  making 
certified  copies  evidence : — The  41  Geo.  3,  c.  109,  s.  36 ;  3  &  4  Will.  4, 
c.  87,  ss.  2  and  4;   8  &  9  Vict.  c.  118,  s.  146,  awards  and  orders  of 
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InclosuTe  Commifisioners ;  7  Geo.  4,  c.  46,  ss.  4  and  6,  returns  made  by 
bankers  of  the  members,  &c.,  of  their  firms ;  4  &  5  Will.  4,  c.  30,  ss.  10 
and  11 ;  5  &  6  Yict.  c.  27,  s.  14,  leases  and  exchanges  by  ecclesiastical 
corporations ;  6  &  7  Will.  4,  o.  86,  s.  38 ;  25  &  26  Vict.  c.  63,  s.  123, 
documents  from  the  General  and  Land  Register  Office ;  5  &  6  Vict.  c.  45, 
8.  11 ;  7  &  8  Vict.  c.  12,  s.  8 ;  25  &  26  Yict.  c.  68,  ss.  4  and  5,  entries  at 
Stationers*  Hall  relating  to  copyright ;  49  &  50  Yict.  c.  33,  ss.  7, 8  (2),  copy- 
right register  abroad  or  m  colony;  6  &  7  Yict.  c.  18,  s.  68,  decisions  in  appeals 
from  revising  barristers;  5  &  6  Yict.  c.  108,  s.  29,  leases  and  instruments 
deposited  with  the  Ecclesiastical  Commissioners ;  6  &  7  Yict.  c.  86,  s.  16, 
cab  licences;  46  &  47  Yict.  o.  52,  s.  134,  proceedings  of  the  Court  of 
Bankruptcy;  7  &  8  Yict.  c.  101,  s.  69,  proceedings  of  boards  of  guar- 
dians; 8  &  9  Yict.  c.  18,  s.  50,  procee^gs  of  the  sheriff's  court  under 
the  Lands  Clauses  Consolidation  Act,  1845;  Id.  c.  20,  s.  10,  plans  and 
books  deposited  with  clerks  of  the  peace  by  railway  companies,  with 
whose  Acts  the  Eailways  Clauses  Consolidation  Act,  1845,  is  incorporated; 
12  &  13  Yict.  c.  109,  ss.  11  and  17,  documents  issuing  from  Chancery  and 
the  Enrolment  Office ;  53  &  54  Yict.  c.  5,  s.  144,  orders,  reports,  and  cer- 
tificates in  lunacy ;  Id.  s.  152,  licences,  orders,  and  instruments  of  Lunacy 
Commissioners;  51  &  52  Yict.  c.  43,  s.  28,  proceedings  in  the  County 
Courts ;  38  &  39  Yict.  c.  87,  ss.  80,  107,  120,  certificates  and  instruments 
from  the  office  of  land  regislxy ;  45  &  46  Yict.  c.  39,  s.  7  (8),  acknowledg- 
ments of  deeds  by  marri^  women ;  21  &  22  Yict.  c.  97,  s.  7,  orders  of  the 
Privy  Council  under  the  Public  Health  Act,  1858;  18  &  19  Yict.  c.  121, 
a.  32,  orders  and  resolutions  of  metropolitan  local  authority  for  removal  of 
nuisances ;  38  &  39  Yict.  c.  55,  s.  186,  bye-laws  made  by  local  authority 
under  that  Act  fthe  Public  Health  Act,  1875),  and  sect.  326,  bye-laws  not 
inconsistozn  wiui  that  Act,  and  made  under  Public  Health  Acts  thereby 
repealed;  14  &  1 5  Yict.  c.  99,  ss.  7, 8, 13  {post,  pp.  100, 101), proclamations, 
treaties,  and  other  acts  of  state,  and  judgments,  decrees,  orders,  and  other 
judicial  proceedings  of  any  foreign  state,  or  in  any  British  colony,  and 
qualifications  of  apothecaries;  16  &  17  Yict.  c.  137,  s.  8;  18  &  19  Yict. 
c.  124,  s.  5 ;  50  &  51  Yict.  c.  49,  s.  3,  orders  and  proceedings  of  the  Board 
of  Charity  Commissioners ;  33  &  34  Yict.  c.  75,  s.  83,  orders,  &c.  of  Com- 
mittee of  Privy  Council  on  Education ;  49  &  50  Yict.  c.  48,  s.  23,  orders 
made  under  the  Medical  Acts,  or  the  Dentists  Act,  1878 ;  16  &  17  Yict. 
e.  41,  s.  5,  entries  in  registers  kept  under  the  Common  Lodging  House 
Acts  of  1851  and  1853 ;  17  &  18  Vict.  c.  104,  ss.  107,  277 ;  25  &  26  Yict. 
c.  63,  s.  26,  shipping  documents ;  37  &  38  Yict.  c.  42,  s.  20,  certificate  of 
incorporation,  &c.,  and  rules  of  building  societies;  38  &  39  Vict.  c.  60, 
8.  39 ;  39  &  40  Yict.  c.  45,  s.  24,  documents  relating  to  friendly  and  indus- 
trial and  provident  societies ;  25  &  26  Yict.  c.  89,  ss.  61  and  174 ;  40  &  41 
Vict.  c.  26,  s.  6,  proceedings  of  joint  stock  companies ;  26  &  27  Yict.  c.  65, 
8.  24,  rules  of  volunteer  corps;  27  &  28  Vict.  c.  113,  s.  33,  bye-laws  of 
Thames  Conservancy;  certificates  under  Id,  c.  120,  s.  18,  and  c.  121, 
8.  20,  relating  to  railways;  29  &  30  Vict.  c.  117,  s.  33,  and  c.  118,  s.  29. 
rules  of  reformatory  and  industrial  schools ;  31  &  32  Tict.  c.  37  (extended 
by  several  subsequent  Acts,  vide  post,  pp.  105,  106),  j)roolamations  and 
orders ;  32  &  33  Vict.  c.  67,  s.  64,  valuation  of  property  in  the  metropolis ; 
33  &  34  Vict.  c.  14,  s.  12,  declarations  and  certificates  under  Naturaliza- 
tion Act,  1870;  37  &  38  Vict.  c.  67,  s.  8,  bye-laws  relating  to  metropolitan 
slaughter-houses ;  44  &  45  Vict.  c.  58,  s.  165,  proceedings  of  court  martial ; 
44  &  45  Yict.  c.  60,  s.  15,  register  of  newspaper  proprietors ;  45  &  46  Vict. 
c.  50,  8.  24,  bye-laws  and  proceedings  of  municipal  corporations ;  46  &  47 
Yict.  c.  57,  S8.  89,  96,  patents  and  documents  and  registers  in  the  Patent 
Office ;  49  &  50  Yict.  c.  39,  s.  4  (3),  orders,  certificates,  &c.,  under  the 
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Salmon  and  Freshwater  Fisheries  Acts ;  51  &  52  Vict.  c.  54,  s.  5  (1),  bye- 
laws  under  the  Sea  Fisheries  Eeg^ulation  Act,  1888.  There  are  also 
provisions  which  authenticate  re^sters  of  birljis,  baptisms,  marriages, 
deaths,  and  burials,  which  are  noticed  at  length  pasty  pp.  124,  et  acq.  By 
the  Crown  Lands  Act,  1873  (36  &  37  Vict.  o.  36),  s.  6,  a  print,  purporting 
to  have  been  made  by  the  order  of  either  House  of  Parliament,  of  a  report 
made  by  the  Commissioners  of  Woods  and  Forests  to  her  Majesty  or  Far- 
liament,  is  as  good  eyidence  as  the  original. 

By  the  Docimiontary  Evidence  Act  fS  &  9  Vict.  c.  113),  s.  1,  **  Whenever 
by  any  Act  now  in  force,  or  herearter  to  be  in  force,  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any  corporation, 
or  joint  stock  or  other  company,  or  anv  certified  copy  of  any  document, 
bye-law,  entry  in  any  recister  or  other  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or 
before  any  legal  tribunal,  or  either  House  of  Parliament,  or  any  committee 
of  either  house,  or  in  any  judicial  proceeding,  the  same  shall  respectively 
be  admitted  in  evidence,  provided  they  respectively  purport  to  be  sealea 
or  impressed  with  a  stamp,  or  sealed  and  si^ed,  or  8ig:ned  alone,  as 
required,  or  impressed  with  a  stamp,  and  signed  as  directed  by  the 
respective  Acts  made  or  to  be  hereafter  made,  without  any  jiToof  of  the 
seal  or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature,  or 
of  the  official  character  of  the  person  appearing  to  have  signed  the  same, 
and  without  any  further  proof  thereof  m  every  case  in  which  the  original 
record  could  have  been  received  in  evidence." 

The  meaning  of  the  last  paragraph  in  this  section  is  by  no  means  clear. 
In  many  cases  there  is  no  ori^al  record.  The  object  of  the  statute 
seems  to  have  been  to  dispense  with  proof  of  the  genuineness  of  a  document 
in  all  cases  where  it  is  by  statute  made  evidence  of  the  facts  to  which  it 
relates.  The  signature  oi  &  de  facto  officer,  who  by  virtue  of  that  offioe 
has  the  custody  of  the  records,  is  sufficient  under  this  section,  even  though 
he  be  not  the  officer  dejure.    R,  v.  ParaoTiSt  L.  B.,  1  C.  C.  24. 

By  Lord  Brougham's  Evidence  Act  (14  &  15  Vict.  c.  99),  s.  7,  "  All  pro- 
clamations, treaties,  and  other  acts  of  state  of  any  foreign  state,  or  of  any 
British  colony,  and  aU  judgments,  decrees,  orders,  and  other  judicial 
proceedings  of  any  court  of  justice  in  any  foreign  state  or  in  any  British 
colony,  and  all  affidavits,  pleadings,  and  other  legal  documents  filed  or 
deposited  in  any  such  court,^  may  be  proved  in  any  court  of  justice,  or 
before  any  person  having  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  either  by  examined  copies,  or  by 
copies  authenticated  as  heroinafter  mentioned;  that  is  to  say,  if  the 
document  sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act  of 
state,  the  authenticated  copy,  to  be  admissible  in  evidence,  must  purport 
to  be  sealed  with  the  seal  of  the  foreign  state  or  British  colony  to  wliich 
the  original  document  belongs ;  and  if  the  document  sought  to  be  proved 
be  a  judgment,  decree,  order,  or  other  judicial  proceeding  of  any  foreign 
or  colonial  court,  or  an  affidavit,  pleading,  or  other  legal  document  filed 
or  deposited  in  any  such  court,  the  authenticated  copy,  to  be  admissible  in 
evidence,  must  purport  either  to  be  sealed  with  the  E^Bal  of  the  foreign  or 
colonial  court  to  which  the  original  document  belongs,  or  in  the  event  of 
such  court  having  no  seal,  to  be  signed  by  the  judge,  or  if  there  be  more 
than  one  judge,  by  any  one  of  the  judges  of  the  said  court,  cmd  such 
judge  shell  attach  to  his  signature  a  statement  in  writing  on  the  said  ooi>y 
that  the  court  whereof  he  is  judge  has  no  seal ;  but  if  any  of  the  aforesaid 
authenticated  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
respectively  directed,  the  same  shall  respectively  be  admitted  in  evidence 
in  every  case  in  which  the  original  document  could  have  been  received  in 
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eyidenoe,  witihout  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of 
the  si^ature,  or  of  the  truth  of  the  statement  attached  thereto,  where 
sach  signature  and  statement  are  necessary,  or  of  the  judicial  character 
of  the  person  appearing  to  have  made  such  signature  and  statement." 

A  foreign  patent  is  an  ^*  act  of  state  "  within  the  meaning  of  this  section. 
In  re  Betfs  FcUent,  1  Moo.  P.  C,  N.  S.  49.  And  an  order  of  a  foreign 
oourt  made  ex  parte  on  a  shareholder  is  a  judicialproceeding  within  the 
same  section.  Leishman  y.  Cochrane,  Id,  315.  Where  the  seal  of  the 
foreign  court  is  affixed  to  a  copy  of  the  proceedings,  for  the  double 
purpose  of  authenticating  the  proceedings  and  cancelling  a  stamp  affixed 
thereon,  that  is  sufficient.  Loibl  v.  Stramp/er,  16  L.  T.,  N.  S.  720, 
cor.  Lush,  J.  It  seems  that  the  seal  should  be  used,  though  so  much 
worn  as  no  longer  to  make  any  impression.  Cavan  y.  Stewart^  1  Stark. 
625. 

By  sect.  8,  a  certificate  of  the  qualification  of  an  apothecary,  purporting 
to  be  tmder  the  common  seal  of  the  society  of  apothecaries  of  the  city  of 
London,  shall  be  receiyed  in  eyidence,  witnout  further  proof. 

As  to  sect.  12,  now  repealed,  vide  poet,  p.  129. 

By  sect.  13,  "  Wheneyer  in  any  proceeding  whateyer  it  may  be  necessary 
to  proye  the  trial  and  conyiction  or  acquit^  of  any  person  charged  with 
any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conyiction  or  acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall 
be  sufficient  that  it  be  certified,  or  purport  to  be  ceitified,  under  the  hand 
of  the  clerk  of  the  court  or  other  officer  haying  the  custody  of  the  records 
of  the  oourt  where  such  conyiction  or  acquittal  took  place,  or  by  the 
deputy  of  such  clerk  or  other  officer,  that  the  paper  produced  is  a  copy  of 
the  record  of  the  indictment,  trial,  conyiction,  and  judgment  or  acquittal, 
as  the  case  may  be,  omitting  the  formal  parts  thereof. 

See  B.  y.  Fareona,  L.  R.,  1  C.  C.  24,  cited  ante,  p.  100.  This  section 
applies  to  proof  in  ciyil  proceedings,  eyen  on  the  issue  of  nul  tiel  record. 
Michardeon  y.  Willie,  L.  B.,  8  Ex.  69.  As  to  proof,  under  the  C.  L.  P. 
Act,  1854,  s.  25,  of  a  conyiction,  in  order  to  discredit  a  witness,  see  post, 
p.  182. 

By  sect.  14,  **  Wheneyer  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  eyidence  on  its  mere  production  from  the 
proper  custody,  and  no  statute  exists  which  renders  its  contents  provable 
oy  means  of  a  copy,  any  copy  thereof,  or  extract  therefrom,  shall  be  ad- 
missible in  eyidence  in  any  court  of  justice,  or  before  any  jwrson  now  or 
hereafter  haying,  by  law,  or  by  consent  of  parties,  authority  to  hear, 
receiye,  and  examine  eyidence,  provided  it  be  proved  to  be  an  examined 
copy  or  extract,  or  provided  it  purport  to  be  signed  and  certified  as  a  true 
copy  or  extract  by  the  officer  to  whose  custody  the  original  is  entrusted ;" 
and  the  officer  is  required  to  furnish  such  certified  copy  or  extract  on  ap- 
plication at  a  reasonable  time  and  payment  of  a  reasonable  sum  not 
exceeding  4(/.  per  folio  of  ninety  words. 

The  first  part  of  this  last  section  down  to  the  word  **  or  "  seems  merely 
to  declare  the  common  law  rule ;  vide  Proof  by  examiived  copy,  ante,  p.  97. 
Where  the  copy  is  signed  and  certified  as  the  section  provides,  it  is  admis- 
sible on  its  mere  production  in  court.  B.  v.  Weaver,  L.  R.,  2  C.  C.  85. 
Where  a  copy  is  informally  certified,  and  therefore  inadmissible,  under 
this  section,  it  may  yet  be  proved  to  be  an  examined  copy  by  vivd  voce 
eyidence,  for  the  provisions  of  the  section  are  cumulative.  B,  y.  Manwar- 
ing,  1  Dears.  &  B.  132,  141 ;  26  L.  J.,  M.  0.  10,  14. 

The  register  of  parliamentary  voters  of  a  borough  and  the  poll  books 
were  provable  under  this  section  by  copies ;  Beed  v.  Lamb,  6  H.  &  N.  75 ; 
29  L.  J.,  Ex.  452;  so  are  registers  oi  births,  marriages,  &c. ;  vide  post, 
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pp.  124,  e^  seq, ;  and  Scottish  parochial  registers  of  baptism ;  LyeU  t. 
Kennedy y  14  Ap.  Ca.  437,  D.  P. ;  and  the  bye-laws  of  a  railway  company 
duly  made  and  allowed  under  8  &  9  Yict.  c.  20,  ss.  108 — 111,  may  be  proyed 
by  a  certified  copy  under  the  hand  of  the  secretary  of  the  company  in 
whose  custody  they  are.  Motteram  y.  E.  Counties  Ry,  Co»,  7  C.  B.,  N.  S. 
68;  29L.  J.,  M.  C.  67. 

It  should  be  obseryed  that  copies  or  extracts,  attested  t>r  in  any  manner 
authenticated,  are  in  many  cases  liable  to  stamp  duty.  Vide  Stamps — 
Copy,  postf  p.  248. 
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In  general  the  admissibility  of  ancient  writings,  which  are  incapable  of 
direct  proof,  depends  upon  the  custody  from  which  they  are  produced,  and 
from  which  their  genuineness  may  "be  inferred ;  before,  therefore,  pro- 
ceeding to  consider  the  proof  of  particular  documents,  a  few  obseryations 
of  a  general  character  wiU  be  made  on  this  subject. 

Ancient  ecclesiastical  terriers  are  not  admissible  unless  found  in  a  proper 
repository,  yiz.  the  registry  of  the  bishop,  or  of  the  archdeacon  of  the 
diocese ;  Atkins  y.  Nation ,  2  A^str.  386 ;  Fotts  y.  Durant,  3  Anstr.  796 ;  or, 
as  it  seems,  the  church  chest ;  Armstrong  y.  Hewitt ^  4  Price,  216 ;  which 
are  also  the  proper  repositories  for  the  yicar's  books ;  S.  0.  A  terrier  found 
in  the  registry  of  the  deasLand  chapter  of  Lichfield  has  been  admitted  as 
against  a  prebendary  of  Lichfield.  Miller  y.  Foster,  2  Anstr.  387,  n.  But 
mere  private  custooy  is  not  sufficient.  Potts  y.  Durant,  3  Anstr.  789 ; 
Atkins  y.  Drake,  M*(5l.  &  Y.  213.  See  also,  as  to  terriers,  R,  y.  HaU,  L.  E., 
1  Q.  B.  632.  On  an  issue  respecting  the  boundaries  of  two  parishes, 
certain  old  papers  were  produced  by  the  plaintiff  (the  rector  of  one  of  the 
parishes],  which  had  come  into  the  possession  of  the  son  of  a  former  rector 
on  his  father's  death,  and  which  had  been  deliyered  by  him,  as  papers 
belonging  to  the  parieli,  to  the  witness  (an  attorney) ;  it  was  held  that  the 
papers  were  sufficiently  authenticated  without  calling  the  son  of  the  former 
rector.  Earl  y.  Lewis,  4  Esp.  1.  Where  a  book,  purporting  to  be  the  book 
of  a  former  rector,  came  out  of  the  custody  of  the  defendant,  his  grandson, 
the  proof  was  held  insufficient ;  it  not  appearing  how  it  came  into  the 
defendant's  possession.  Randolph  y.  Cordon,  5  Price,  312.  In  a  suit  for 
tithes,  a  receipt  purporting  to  be  a  receipt  giyen  by  a  former  rector  forty- 
fiye  years  ago  to  a  person  of  the  same  name  as  the  defendant,  and  produced 
from  the  custody  of  the  defendant,  has  been  held  admissible.  Bertie  y. 
Beaumo7it,  2  I^ce,  303.  Whero  A.,  the  defendant  in  a  tithe  suit, 
offered  in  eyidence  a  roceipt  purporting  to  be  a  receipt  from  one  B.  to  one 
A.  fifty  years  before,  without  showing  who  B.  was,  or  where  the  paper 
had  been  kept,  it  was  rejected.  Manhy  y.  Curtis,  1  Price,  225,  Wood,  B., 
disaentienie. 

An  ancient  document  relating  to  the  interest  of  all  the  estates  in  the 
parish  would  reasonably  be  expected  to  be  found  among  the  titie  deeds  of 
a  large  estate  in  the  parish.  R,  y.  Mytton,  2  E.  &  E.  667 ;  S.  C,  sub  nom, 
Mytton  y.  Thomhury,  29  L.  J.,  M.  C.  109. 

An  ancient  writing  enumerating  the  possessions  of  a  monastery,  produced 
from  the  Herald's  Office,  is  inacunissible.  Lygon  y.  Strutt,  2  Anstr.  601. 
So  an  old  grant  to  an  abbey,  contained  in  a  manuscript  register  entitled 
*^  Secretum  Abbatis"  in  the  Bodleian  library,  was  rejected,  as  not  ooming 
from  the  proper  repository.  Michell  v.  Rabbetis,  cited  3  Taunt.  91 ;  Bank 
of  England  y.  Anderson,  4  Scott,  83.     So  an  ancient  grant  to  a  priory 
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among  the  Gottonian  manuscripts  in  the  British  Museum  was  rejected ;  it 
not  appearing  that  the  possession  of  the  grant  was  connected  with  any 
person  having  an  interest  in  the  estate.  Stvinnerton  y.  Stafford^  Ma.  of, 
3  Taunt.  91. 

In  order  to  make  an  old  document,  as  a  manor  book,  &c.,  evidence,  it  was 
held  not  enough  to  produce  it  in  court  by  the  counsel  of  the  party  to  whose 
custody  it  belongs,  or  by  his  steward,  or  even  by  the  party  himself ;  some 
witness  who  can  speak  as  to  the  custody  of  it,  ^ould  be  sworn  in  court. 
Evans  v.  Rees,  10  Ad.  &  E.  151.  And  if  any  suspicion  arise  as  to  the 
^nuineness  of  it,  the  judge,  before  he  admits  it  in  evidence,  will  require 
information  where  it  has  been  kept  for  some  years  back ;  when  it  was  first 
seen,  &c.  R,  y.  MotJiersell,  Stra.  93.  But  however  reasonable  this 
security  against  fraud  may  be  in  some  cases,  it  has  been  held  enough  if 
it  be  shown  that  such  an  instrument  as  an  expired  lease  comes  from  the 
possession  of  the  land  agent  of  the  lessor,  thou^  he  may  not  bo  in  court 
to  produce  it;  Doe  d.  Earl  of  Shreivshury  v.  reeling,  11  Q.  B.  884 ;  or 
from  the  family  solicitor ;  Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158.  In  this, 
as  in  other  cases,  the  adnussibility  of  the  evidence  is  for  the  determination 
of  the  court. 

The  ^'proper  custody'*  means  that  in  which  the  document  may  be 
reasonably  expected  tolbe  found,  although  in  strictness  it  ought  to  be  in 
another  place ;  l^us  a  cartulary  in  the  possession  of  the  owner  of  a  part 
of  some  abbey  lands  is  admissible,  though  not  owner  of  the  greater  part : 
in  such  a  case  the  Augmentation  Office  will  also  be  a  proper  place  of 
deposit.  Bullen  y^  Michel,  2  Price,  413;  4  Dow,  297.  So  a  collector's 
book,  produced  from  the  possession  either  of  lus  executor  or  his  successor. 
Jones  V.  Waller,  3  Gwill.  847.  So,  a  bond  to  indemnify  overseers  in  a  case 
of  bastardy  from  a  chest  in  the  union  workhouse.  Slater  y.  Hodgson,  9 
Q.  B.  727.  So,  a  document  relating  to  a  bishop's  see  may  be  produced 
from  the  custody  either  of  his  descendants  or  of  his  successors  in  the  see. 
Mmth,  Bp,  ofy,  Winchester,  Ms,  of,  3  N.  0. 183,  Dom.  Proc. ;  and  see  Id,  201 , 
per  Tindal,  0.  J. ;  Doe  d.  Neale  v.  Samples,  8  Ad.  &  E.  151 ;  Croughton  v. 
Blake,  12  M.  &  W.  205 ;  Doe  d.  Jacobs  v.  Phillips  ;  and  R.  v.  Mytton,  ante, 
p.  102. 

In  a  suit  for  tithes  by  a  rector  against  occupiers,  the  defendants  pleaded 
a  modus  payable  to  the  vicar  for  the  tithes  claimed.  It  was  held,  first, 
that  the  copy  of  the  vicar's  endowment,  contained  in  an  old  book,  recording 
the  acts  of  former  bishops  of  tiie  diocese,  was  admissible  for  the  plaintin 
(the  bishop's  registry  having  been  searched  for  the  original  without 
success),  and  that  no  search  was  necessary  either  in  the  public  Eecord 
Offices,  or  in  the  vicar's  house,  although  it  was  expressed  in  the  instru- 
ment tiiat  one  part  of  it  was  to  remain  with  the  vicar ;  secondly,  that  a 
terrier,  appearing  to  be  signed  by  a  former  incumbent,  who  was  both 
rector  and  vicar  of  the  parish,  and  whose  handwriting  was  proved  by  the 
churchwardens,  was  admissible  for  the  plaintiff,  though  produced  from 
the  custody  of  one  who  claimed  the  tithes  in  a  particular  district  in  the 
])ari8h,  and  not  from  tiie  usual  depositories.  Tucker  v.  Wilkins,  4  Sim. 
241.  The  bishop's  registry  is  the  proper  place  for  sequestrator's  receipts 
and  accoimts.    Pulley  v.  Hilton,  12  Price,  629. 

A  will  of  lands  relating  also  to  personal  property  is  properly  produced 
from  a  box  containing  me  title  deeds  of  the  tenant  for  life  of  the  lands. 
Andrew  v.  Motley,  12  0.  B.,  N.  S.  527 ;  32  L.  J.,  0.  P.  128.  Expired 
leases,  coming  from  the  possession  of  the  lessor,  are  admissible.  Plaxton 
V.  Dare,  10  B.  &  C.  17 ;  Doe  d.  El.  Shrewsbury  v.  Keeling,  supra.  Or  from 
that  of  the  lessee.  Hall  v.  Ball,  3  M.  &  Gr.  242 ;  Elworthy  v.  Sandford, 
3  H.  &  C.  330;  34  L.  J.,  Ex.  42. 
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PBOOF  OF  FABTIGUIiAB  DOCUMEITrB. 

Those  classes  of  documents  which  it  is  most  irequently  required  to  prove 
at  Nisi  Prius,  will  be  found  classified  below,  under  appropriate  headings. 

Proof  of  Ads  and  Journals  of  Parliament, 

Acts  of  Parliament  may  be  divided  into  four  classes : — 1 .  Public  general 
Acts ;  2.  Public  local  and  personal  Acts ;  3.  Private  Acts,  printed  bj  the 
Queen's  printer ;  4.  Private  Acts,  not  printed  by  the  Queen's  printer.  This 
division  is  only  established  by  custom,  and  this  a  very  uncertain  one,  at 
least  until  lately. 

Pormerly  it  was  the  custom  to  declare  most  local  and  personal  Acts  to 
be  public ;  some  of  these  were  printed  by  the  Queen's  printer  with,  and 
formed  part  of,  the  regular  series  of  pubhc  Acts ;  other  public  local  and 
personal  Acts,  as  well  as  local  and  personal  Acts  not  puoHc,  and  private 
Acts,  were  not  always  printed.  The  public  local  ana  personal  Acts  not 
printed  were  chiefly  roaid  Acts. 

By  a  resolution  of  both  Houses  of  Parliament,  which  took  effect  in  the 
year  1798  (38  Gheo.  3),  the  nublic  Acts  were  divided  into  two  series ;  public 
general  Acts,  and  public  load  and  personal  Acts ;  and  all  public  local 
and  personal  Acts  nave,  since  that  time,  been  printed.  The  other  Acta 
were  all  classed  as  private,  although  they  included  many  which  ought 
clearly  to  come  under  the  denomination  of  local  and  personal ;  as,  for 
instance,  Inclosure  Acts. 

In  1815  a  resolution  was  passed,  under  which  almost  all  private  Acts — 
except  name  Acts,  estate  Acts,  naturalization  Acts,  and  divorce  Acts — 
have  been  printed.    These  form  a  third  series  of  printed  Acts. 

Since  1815  it  has  been  usual  to  refer  to  the  series  of  public  local  and 
personal  Acts  by  small  Roman  figures,  by  way  of  distinction. 

All  public  Acts,  whether  general  or  local  and  personal,  are  part  of  the 
law  of  the  land,  which  all  tnbunals  are  bound  to  notice  and  apply. 

By  the  Interpretation  Act,  1889,  52  &  53  Yict.  c.  63,  s.  9  (replacing  13 
&  14  Vict.  c.  21,  s.  7),  it  is  provided  that  **  every  Act"  (including,  by 
sect.  39,  a  local  and  personal  Act,  cuid  a  private  Act),  '*  passed  after  the  year 
1850,  whether  before  or  after  the  commencement  of  this  Act"  (4  !relx 
1851)  *^  shall  be  a  public  Act,  and  shall  be  judicially  noticed  as  such, 
unless  the  contrary  is  expressly  provided  by  the  Act." 

Such  Acts  should  be,  and  probably  are,  all  inserted  in  the  series  of 
public  general,  or  public  local  and  personal  Acts. 

The  printed  statute  book  is  used  as  evidence  of  a  public  statute,  not  as 
an  authentic  copy  of  the  record  itself,  but  as  aids  to  the  memory  of  that 
which  is  supposed  to  be  in  every  man's  mind  already.  Gilb.  £yid.  6th 
ed.  8,  9. 

By  the  8  &  9  Vict.  c.  113,  s.  3,  it  is  provided  that  **  all  copies  of  private^ 
and  local  and  personal  Acts  of  Parliament,  not  public  Acts,  if  purporting 
to  be  printed  by  the  Queen's  printers,  and  all  copies  of  the  journals  of 
either  House  of  Parliament,  and  of  royal  proclamations,  purportingto  be 
printed  by  the  printers  to  the  Crown,  or  by  the  printers  to  either  House 
of  Parliament,  or  by  any  or  either  of  them,  shall  be  admitted  as  evidence 
thereof  by  all  courts,  judges,  justices,  and  others,  without  any  proof  being 
given  that  such  copies  were  so  printed." 

But  the  marginal  note  of  a  statute  in  the  copy  so  printed  forms  no 
part  of  the  statute  itself,  and  cannot  be  used  to  explain  or  construe  the 
section ;  Claydon  v.  Oreen,  L.  R.,  3  C.  P.  511.  This  is  in  accordance  with 
the  parliamentary  practice,  that  no  amendments  can  be  moved  to  maiginal 
notes,  or  titles  to  clauses  as  printed  in  the  bill.    See  Hansard's  Pari.  Deb., 
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H.  Com.  20th  July,  1875,  pp.  1759-60.  The  dicta  to  the  contrary  as  to  the 
effect  of  marginal  notes,  attributed  to  Jessel,  M.  E.,  in  Venour  y.  SeUon^  2 
Ch.  D.  525,  and  to  Brett,  L.  J., in  B.  y.  Local  Qovemment  Boards  10  Q.  B.  D. 
321,  are  erroneous ;  see  AU,'Qen,  y.  Ot,  E,  By,  Co,,  11  Ch.  D.  460,  461, 
465,  per  C.  A.,  and  Sutton  y.  Sutton,  22  Ch.  D.  513,  per  Jessel,  M.  B. 

So  the  title  of  a  statute  forms  no  part  of  the  law.  B,  y.  Williams,  1  W.  Bl. 
951 ;  Claydon  y.  Oreen,  L.  B.,  3  C.  r,  522,|jcr  Willes,  J.  Though  it  has  in 
some  rare  cases  been  referred  to  as  showing  the  intention  of  the  legislature. 
See  Johnson  y.  Upham,  2  E.  &  E.  263 ;  28  L.  J.,  Q.  B.  257,  per  cur, ;  Blake y. 
Midland  By.  Co.,  18  a  B.  93, 109 ;  21  L.  J.,  a  B.  233,  237 ;  Kenrick  y.  Law- 
rence, 25  Q.  B.  D.  99, 104,  per  Wills,  J.  The  punctuation  is  not  part  of  the 
statute.     Claydon  y.  Green,  L.  B.,  3  C.  P.  522,  per  Willes,  J. 

If  it  should  be  necessary  to  prove  a  priyate  Act,  not  printed  by  the 
Queen's  printer,  it  must  be  done  by  procuring  an  examined  copy  of  the 
Parliament  roll.  B.  N.  P.  225.  This  was  the  way  in  which  the  journals 
of  Parliament  were  formerly  proyed,  the  printed  journals  not  being 
eyidence  of  them.  Melville's  {Ld.)  case,  29  How.  St.  Tr.  683;  B.  y. 
Gordon,  2  Doug.  693.  As  to  secondary  proof  of  a  priyate  Act,  see  Doe  d. 
Bacon  y.  Brydges,  6  M.  &  Gr.  282. 

In  searching  for  priyate  Acts  (and  they  are  sometimes  yery  difficult  to 
find),  Yardon's  Index  to  the  Local  and  Fersonal  and  Priyate  Acts  from 
1798  to  1839,  Bramwell's  Analytical  Table  of  the  Priyate  Statutes  from 
1727  to  1812,  and  the  Index  to  the  Statutes,  Public  and  Priyate,  published 
by  the  Select  Committee  on  the  Library  of  the  House  of  Lords,  from  1810 
to  1859,  will  be  f otmd  useful.  The  best  collection  of  priyate  Acts  is  in  the 
British  Museum.  There  are  also  fair  collections  in  the  libraries  of  the 
Inner  Temple,  Lincoln's  Inn,  and  the  Incorporated  Law  Society. 

The  stat.  41  Geo.  3,  c.  90,  s.  9  (post,  p.  120),  proyides  for  the  proof  of 
Irish  statutes  passed  prior  to  the  Union. 

Proof  of  Proclamations  and  Orders. 

The  proyisions  of  8  &  9  Vict.  c.  1 13,  s.  3  {anie,  p.  104),  haye  been  extended 
by  the  Documentary  Eyidence  Act,  1868  (31  &  32  Vict.  c.  37),  which,  by 
sect.  2,  proyides  that  ^^  prima  facie  eyidence  of  any  proclamation,  order, 
or  regulation  issued  before  or  after  the  passing  of  this  Act  by  her  Majesty 
or  by  the  Privy  Council,  also  of  any  proclamation,  order,  or  regulation 
issued  beforia  or  after  the  passing  of  this  Act  by  or  under  the  authority 
of  any  such  department  of  the  goyemment  or  officer  as  is  mentioned  in 
the  fii'st  column  of  the  schedule  hereto,  may  be  giyen  in  all  courts  of 

i'ustice  and  in  all  legal  proceedings  whatsoever,  in  all  or  any  of  the  modes 
lereinafter  mentioned :  that  is  to  say, 

(1.)  **  By  the  production  of  a  copy  of  the  Gazette  purporting  to  contain 
such  proclamation,  order,  or  regulation."  See  The  Olivia, 
1  Lush.  497,  decided  on  17  &  18  Vict.  c.  104,  s.  295. 

(2.)  **  By  the  production  of  a  copy  of  such  proclamation,  order,  or  regu- 
lation purporting  to  be  printed  by  the  Goyemment  printer."  See 
B.  y.  Wallace,  14  W.  E.  462,  C.  C.  R.  Ir.  This  provision  has  been 
extended  by  the  Documentary  Eyidence  Act,  1882  (45  &  46  Vict, 
c.  9),  s.  2,  to  a  copy  purporting  **  to  be  printed  under  the  superin- 
tenaence  or  authorify  of  her  Majesty's  Stationery  Office.'*  The 
production  of  such  eyidence  ispriTn^/aaVevidence  of  publication 
of  the  order.     Huggins  y.  Ward,  L.  B.,  8  Q.  B.  521. 

(3.)  **By  the  production,  in  the  case  of  any  proclamation,  order,  or 
regulation  issued  by  her  Majesty  or  by  the  Privy  Council,  of  a 
copy  or  extract  purporting  to  be  certified  to  be  true  by  the  clerk 
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of  the  Privy  Council,  or  by  any  one  of  the  lords  or  others  of  the 
Privy  Council;  and  in  the  case  of  any  proclamation,  order,  or 
regulation  issued  by  or  under  the  authority  of  any  of  the  said 
departments  or  officers,  by  the  production  of  a  copy  or  extract 
purporting  to  be  certified  to  be  true  by  the  person  or  persons 
specified  in  the  second  column  of  the  said  schedule  in  connexion 
-with  such  department  or  officer. 

Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in  print  or 
in  writing,  or  partly  in  print  and  partly  in  writing. 

No  proof  shall  be  required  of  the  handwriting  or  official  position  of  any 
person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of  any  copy  of  or 
extract  from  any  proclamation,  order,  or  regulation." 

**  Schedule. 

Column  1.  Column  2. 

Names  of  Department  or  Officer,  Names  of  Certifying  Officers, 

The  Commissioners  of  the  Treasury.      Any  Commissioner,  Secretary,  or 

Assistant-Secretary  of  the  Trea- 
sury. 

The  Commissioners  for  executing  the  Any  of  the  Commissioners  for  exe- 
office  of  Lord  High  Admiral.  cuting  the  office  of  Lord  High 

Admiral,  or  either  of  the  Secre- 
taries to  the  said  CommissionerB. 

Secretaries  of  State.  Any  Secretary  or  Under  Secretary 

of  State. 

Committee  of  Privy  Council  for  Trade.    Any  member  of  the  Committee  of 

Privy  Council  for  Trade  or  any 
Secretary  or  Assistant  Secretary 
of  the  said  Committee. 

The  Poor  Law  Board.  Any  Commissioner  of   the  Poor 

Law  Board,  or  any  Secretary  or 
Assistant  Secretary  of  the  said 
Board." 

This  schedule  has  been  extended  by  subsequent  Acts,  as  follows : — 

The  Education  Department  (33  &  34  Any  member  of  the  Education 
Vict.  c.  75,  s.  83).  Department,  or  any  Secretary  or 

Assistant  Secretary  thereof. 

The  Postmaster-General  (33  &  34  Vict.  Any  Secretary  or  Assistant  Secre- 
c.  79,  s.  21).  tary  of  the  Post  Office. 

The  Act  applies  to  the  Local  Gk>vemment  Board  appointed  under  34  & 
35  Vict.  c.  70,  in  the  same  way  as  it  previously  appliea  to  the  Poor  Law 
Board  (s.  5) ;  it  has  also  been  apphed  to  any  regulation  made  by  the 
Secretary  of  State  under  the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14), 
s.  12  ;  or  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  s.  51 ;  and  to  a  bye- 
law  made  by  him  under  the  Artillery  and  Rifle  Banges  Act,  1885  (48  & 
49  Vict.  c.  36) :  see  sect.  6  (3) ;  and  to  proclamations,  &c.  by  the  Lord 
Lieutenant  of  Lreland ;  45  &  46  Vict.  c.  9,  s.  4.  See  also  tifie  Salmon 
Fishery  Act,  1873  (36  &  37  Vict.  c.  71),  s.  64. 

Proof  of  Letters  Patent  of  the  Crown, 

Letters  patent  may  be  proved  by  production  of  them  under  the  Great 
Seal ;  or  by  an  examined  copy  of  the  original  enrolment  of  them  in  the 
public  records,  anUy  p.  97,  or  a  copy  thereof  certified  by  the  Master  of  the 
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Bolls  under  1  &  2  Vict.  c.  94,  ante,  p.  98 ;  or  by  an  exemplification  under 
the  Great  Seal,  ante,  p.  96.  Letters  patent  for  inventions  are  now  sealed 
with  the  seal  of  the  Patent  Office,  impressions  of  which  shall  be  judicially 
noticed  and  received  in  evidence.    46  &  47  Vict.  c.  57,  ss.  12,  84. 

Proof  of  Records  and  Judgments, 

The  proceedings  of  a  court  of  record  can  be  proved  only  by  the  record 
thereof ;  the  record  may  be  made  up  at  any  time  when  it  becomes  neces- 
sary to  put  it  in  evidence.  Com.  Dig.  Becord  (A)  (B) ;  Kemp  v.  Neville, 
10  C.  B.,  N.  S.  623 ;  31  L.  J.,  C.  P.  168 ;  KeUy  v.  Morray,  L.  E.,  1  0.  P. 
667.  * 

In  the  case  of  a  judgment  prior  to  the  J.  Acts  upon  an  issue  of  nul  iiel 
record  the  proof  is  by  me  production  of  the  original  record,  or  by  the  tenor 
of  it  duly  certified  under  a  writ  of  certiorari.  In  case  of  variance  the  court 
may  amend  under  Bules,  1883,  0.  xxviii.  r.  1,  ante,  p.  90.  See  Hunter  v. 
Emanud,  15  C.  B.  290 ;  24  L.  J.,  C.  P.  16.  Where  the  record  ijs  in  the 
custody  of  the  Master  of  the  Bolls  it  seems  that  a  copy  certified  imder  the 
seal  of  the  Becord  Office  is,  imder  1  &  2  Vict.  c.  94,  ss.  12,  13,  ante,  p.  98, 
as  admissible  in  evidence  as  the  original  record.  And  now  see  Bules,  1883, 
O.  xxxvii.  r.  4,  ante,  p.  97,  as  to  office  copies  and  observations  thereon. 
A  criminal  record  may,  even  in  civil  proceedings,  be  proved  by  a  certified 
copy  under  14  &  15  Yict.  c.  99,  s.  13,  ante,  p.  101.  Richardson  v.  Willis, 
L.  B..  8  Ex.  69. 

Where  there  is  not  an  issue  of  nul  tiel  record,  but  it  is  necessary  to  prove 
a  record  in  support  of  some  allegation  in  the  pleadings,  the  record  is  to  be 
proved  either  oy  production  of  the  original  when  complete,  by  an  exem- 
plification, ante,  p.  96,  or  by  an  examined  or  other  authenticated  copy;  ante, 
pp.  97,  et  seq. 

Becords  of  judgments  of  the  Superior  Courts  at  Westminster,  &c.,  prior 
to  the  J.  Acts,  were  not  complete  until  entered  on  parchment  and  enrolled ; 
B.  N.  P.  228 ;  Olynn  v.  Thorpe,  1  B.  &  A.  163 ;  and  a  copy  of  a  judgment 
in  paper,  signed  by  the  Master,  was  not  evidence  of  the  judgment,  for  it 
had  not  yet  become  permanent ;  B.  N.  P.  228 ;  though  sudi  entry  was 
sufficient  to  warrant  execution.  In  Fagan  v.  Dawson,  4  M.  &  Gr.  711,  the 
issue  roll  not  under  the  seal  of  the  court,  vnihtL  nolle  pros,  entered  thereon 
against  a  co-defendant,  was  held  insufficient  proof  of  the  nolle  pros.  It 
should  seem  that  a  regular  entry  on  record  was  necessary.  But  a  certified 
copy  of  the  entry  of  a  judgment  in  the  entrv  book  of  judgments  in  the 
Court  of  Exchequer  has  been  admitted  in  bankruptcy  in  proof  of  the 
judgment.  Ex  pte,  Anderson,  14  Q.  B.  D.  606,  C.  A.  In  this  case,  how- 
ever, the  point  was  not  argued.  Where  the  pleadings  did  not  allege  any 
matter  of  record,  but  only  averred  the  pendency  of  a  judicial  proceeding 
before  the  record  is  made  up, — as  that  a  trial  was  had, — ^the  fact  might 
be  proved  by  the  production  of  the  Nisi  Prius  record,  or  indictment,  with 
the  official  minutes ;  and,  in  some  cases,  perhaps,  by  mere  oral  evidence. 
Fitton  V.  Walter,  Stra.  162 ;  R,  v.  Browne,  M.  &  M.  315 ;  R,  v.  Nevoman, 
2  Den.  C.  0.  390. 

In  the  case  of  a  judgment  under  the  J.  Acts,  it  is  provided  by  the  Bules, 
1883,  0.  xli.  r.  1,  that  **  Every  iudffment  shall  be  entered  by  the  proper 
officer  in  the  book  to  be  kept  for  Qie  purpose.  The  party  entering  the 
judgment  shall  deliver  to  the  officer  a  copy  of  the  whole  of  the  pleadings 
in  the  cause."  Forms  of  entering  judgment  are  given  in  Appendix  £*. 
The  pleadings  will  be  filed  by  me  officer,  and  under  0.  v.  rr.  12,  13,  a 
copy  of  the  writ  of  summons  will  have  previously  been  filed ;  and  it  is 
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presumed  by  analogy  to  the  former  Chancery  practice  (vide  post,  pp.  112, 
et  8eq.)  that  these  documents,  together  with  {he  jud^ent,  now  constitute 
the  record,  and  that  no  enrolment  is  necessary.  This  record  may  in  every 
case  be  proved  by  its  production  under  a  judge's  order  {videpostt  p.  156), 
or  under  14  &  15  Vict.  c.  99,  s.  14  (anfe,  p.  101),  by  an  examined  or  cer- 
tified copy ;  or  perhaps  by  an  omce  copy  under  0.  xxxvii.  r.  4.  See 
observations  thereon,  ante,  p.  97.  Where  the  jud^ent  is  pleaded  in  a 
^neral  form  as  an  estoppel,  the  court  will  examine  the  pleadings  and 
judgment  to  see  what  questions  were  in  issue  in  the  former  action. 
HousUmn  v.  Sligo,  Marquis  of,  29  Ch.  D.  448. 

It  has  been  held  that  the  minute  book  of  the  clerk  of  the  peace  is  not 
enough  to  prove  that  an  indictment  was  preferred ;  nor  is  the  original  in- 
dictment itself,  though  endorsed  as  a  true  bill ;  R,  v.  Smith,  8  B.  &  C.  341 ; 
per  Patteson,  J., Porter  v.  Cooper,  1  C.  M.  &  E.  388;  yet  in  both  these  cases 
the  allegation  of  the  indictment  was  only  introductory  to  the  gist  of  tho 
proceeding,  which  was  a  conspiracy  to  keep  back  a  witness  in  one  case,  and 
an  action  on  an  agreement,  after  indictment  found,  in  the  other.  Nor  la 
the  minute  book  in  which  the  proceedings  at  sessions  are  entered,  and  from 
which  the  record  is  made  up,  evidence  of  the  names  of  the  justices  in  atten- 
dance at  liie  trial  of  it.  A  v.  Bellamy,  Ey.  &  M.  171.  Where  the  record 
alleges  an  adjournment  by  A.  and  others,  parol  evidence  may  be  ^ven  as 
to  the  justices  actually  present.  S.  G.  The  minutes  of  proceedmgs  are 
evidence  of  them  on  a  trial  before  the  same  court  sitting  under  the  same 
commission.  B.  v.  Tooke,  cited  8  B.  &  C.  343 ;  B,  v.  Newman,  supra.  An 
alle«ition  that  an  appeal  came  on  to  be  heard  at  the  sessions  must  be  proved 
by  uie  production  of  the  record  regularly  made  up  in  parchment ;  B,  v. 
Ward,  6  0.  &  P.  366;  Accord,  Oiles  v.  Siney,  infra;  but  wnere  (asisusuallv 
the  case)  no  record  but  the  minute  book  is  kept  by  the  sessions,  such  boox 
was  admitted  in  evidence :  B,  v.  Yeoveley,  8  Ad.  &  E.  806. 

As  to  proof  of  a  conviction  or  acquittal,  now  see  14  &  15  Yict.  c.  99,  s.  13, 
aiUe,  p.  101 .  And  as  to  proof  of  conviction  in  order  to  discredit  a  witness, 
see  C.  L.  P.  Act,  1854,  s.  25,  died  post.  Proof  by  witnesses,  p.  182. 

It  is  the  duty  of  a  justice  of  the  peace  to  return  all  convictions  before 
him  to  the  Quarter  Sessions  to  be  med  among  the  records  of  that  court ; 
11  &  12  Vict.  c.  43,  s.  14  ;  see  Ex  pU,  Hayward,  3  B.  &  S.  546 ;  32  L.  J., 
M.  C.  89 ;  and  such  conviction  can  be  proved  only  by  the  production  of 
the  record  thereof  or  an  examined  copy;  Hartley  v.  Aindmarsh,  L.  E.,  1 
C.  P.  553 ;  Accord,  Oiles  v.  Siney,  13  W.  E.  92,  M.  T.  1864,  Q.  B.  In  L, 
School  Board  v.  Harvey,  4  Q.  B.  D.  451,  an  entry  in  the  minute  book  of  a 
summaiy  conviction  for  non-compliance  with  a  previous  order  was  held 
to  be  evidence  of  such  non-comphance  :  sed  qucere.  The  point  does  not 
appear  to  have  been  argued  in  B,  v.  Huichins,  5  Q.  B.  D.  353 ;  6  Id.  300, 
C.  A.  In  Watson  v.  Little,  5  H.  &  N.  472 ;  29  L.  J.,  Ex.  267,  a  bastardy 
order,  made  by  two  deceased  magistrates,  was  admitted  in  evidence  on 
proof  of  their  handwriting,  on  the  ground  l^at  it  was  an  official  minute  of 
the  proceedings  made  in  discharge  of  their  judicial  duty;  as  to  the  purpose 
for  which  it  was  so  admitted,  vide  post,  p.  205. 

A  condemnation  by  any  justice  under  the  Customs  Laws,  maybe  proved 
by  production  of  a  certificate  thereof  purporting  to  be  signed  by  the  justice, 
or  by  an  examined  copy  of  the  record  of  such  condemnation  certmed  by 
his  clerk.     39  &  40  Yict.  c.  36,  s.  263. 

Where  an  ancient  record  of  a  judgment  has  been  lost,  it  may  be  proved 
to  the  jury  by  parol  or  other  testimony;  as  where  the  rolls  of  a  court  of  a 
manor  of  ancient  demesne  had  been  destroyed,  an  old  copy  of  a  recovery  in 
it  under  the  hand  of  the  steward  was  admitted  without  other  proof,  the 
possession  having  long  gone  according  to  it.  Green  v.  Proude,  1  Mod.  1 17; 
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S  C,  1  Vent.  257.  So  the  enrolment  of  the  decree  respecting  London 
tithes  under  the  37  Hen.  8,  c.  12,  being  lost,  has  been  proved  by  user. 
S.  C. ;  Macdougal  v.  Young ,  By.  &  M.  392. 

On  a  question  whether  a  decree  in  eNquity  has  been  reversed  by  the  House 
of  Lords,  a  copy  of  the  minutes  of  the  judgment  in  the  Journals  is  evidence ; 
Joiiea  V.  Randall^  Cowp.  17;  and  now  see  8  &  9  Vict.  c.  113,  s.  3,  an/e, 
p.  104.  But  as  a  judgment  of  the  House  on  error  or  appeal  from  the 
Superior  Courts  of  Common  Law  was  entered  of  record,  it  would  seem  that 
in  such  case  the  minutes  would  not  be  sufficient.  See  also  0.  L.  P.  Act, 
1852,  S8.  155,  157.  Under  the  Appellate  Jurisdiction  Act,  1876  (39  &  40 
Vict.  c.  59),  this  distinction,  however,  is  now  abolished,  and  it  seems  that 
any  judgment  of  the  House  ^ven  since  1875  (see  J.  Act,  1875,  s.  2),  may 
now  be  proved  by  a  copy  of  tne  minutes  in  its  Journals. 

Ab  to  proof  of  judgments,  &c.,  of  Liferior  Courts,  vide  post,  p.  116. 

Proof  of  Fines  and  Common  Recoveries. 

A  common  recovery  is  proved  in  the  same  manner  as  the  record  of  a 
judgment  in  an  adverse  suit. 

Ijhe  chirograph  or  indenture  of  a  fine,  as  formerly  delivered  by  the  chiro- 
grapher,  is  the  proper  evidence  of  it.  B.  N.  P.  229.  But  it  has  been  held 
uiat  the  indorsement  of  proclamations  on  it  is  not  evidence  of  them,  because 
he  has  no  official  authority  to  deliver  a  copy  of  such  indorsement.  B.  N.  P. 
230 ;  Doe  d.  Hatch  v.  Bluck,  6  Taunt.  485.  The  original  entry  of  the  pro- 
clamations was  usually  filed  with  the  note  of  the  fine,  and  was  in  the 
custody  of  the  chirogranher,  and  this  *'  note  '*  is  said  to  be  the  *^ principal 
erecordum,**  from  wnicli  others  are  amendable.  3  Leon.  183.  Besides 
these  records,  the  proceedings  on  a  fine  were  formerly  enrolled  in  the 
Court  of  Common  Pleas  under  statutes  5  Hen.  4,  c.  14,  and  23  Eliz.  c.  3 ; 
und  it  should  seem,  on  principle,  that  examined  copies  of  these  enrolments 
of  record  when  found,  or  office  copies  stamped  with  the  seal  of  the  Becord 
Office  (1  &  2  Vict.  c.  94,  ante,  p.  98),  are  legitimate  evidence.  The  foot 
or  pes  finis,  is  a  third  counterpart  of  the  inaentures  made  by  the  chiro- 
grapher,  and  originally  engrossed  on  the  same  parchment.  The  entry  of 
the  proclamations  on  this  is  official,  and  the  proper  custody  of  it  was, 
until  lately,  that  of  the  Cuaitos  hrevium.  Gdie  result  appears  to  be  that 
there  are  several  authentic  records  of  fines,  which  show  exactly  the  same 
facts,  viz.,  the  date,  parties,  property,  concord,  and  proclamations.  It 
must,  however,  be  remembeiWl  that  the  practice  and  form  of  levying  fines 
have  undergone  variations  at  different  periods.  See  generally,  on  the 
mode  of  recording  fines,  5  Bep.  39  a,  and  2nd  Beport  of  Deputy  ICeeper  of 
Beoords,  Appendix  1. 

By  5  &  6  Will.  4,  c.  82,  other  officers  were  substituted  for  the  chiro- 
grapher,  whose  copies  were  made  as  available  as  the  old  ones,  and  all  the 
records  of  fine  (with  a  few  recent  exceptions)  are  now  in  the  custody  of 
the  Master  of  the  Bolls,  under  1  ft  2  Vict.  c.  94.  The  11  &  12  Vict.  c.  70, 
enacted  that  all  fines  levied  in  the  Common  Pleas  should  be  conclusively 
deemed  to  have  been  levied  with  proclamations,  except  where,  at  the 
passing  of  the  Act  (31st  of  August,  1848),  the  land  was  actually  enjoyed 
under  a  title  inconsistent  with  such  fine.  The  Act  was  expressly  designed 
to  save  the  expense  of  other  proof  of  proclamations.  It  is  remarkable, 
however,  that  it  proceeded  on  tne  false  supposition  that  '*  all  fines ''  had 
previously  been  levied  with  proclamations. 

In  the  case  of  Welsh  fines  there  is  a  special  statute  to  facilitate  the 
proof  of  them.  See  4  Vict,  c  32,  s.  2 ;  and  Doe  d.  Cadwalader  v.  Price, 
16  M.  ft  W.  603. 
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Proof  of  Verdicts. 

When  a  verdict  is  offered  as  evidence  of  the  truth  of  the  facts  found,  the 
postea  alone  was  not  sufficient,  but  the  judgment  must  also  have  been 
proved  to  show  that  it  had  not  been  arrested,  nor  a  new  trial  g^ranted ; 
Pitton  V.  Walter,  Stra.  162 ;  £.  N.  P.  234 ;  except  in  the  case  of  an  issue, 
when  no  judgment  was  entered  up ;  £.  N.  P.  234.  But  semb.  the  veidict 
should  in  that  case  have  been  shown  to  have  been  satisfactory  by  proof  of 
the  decree,  or  other  adoption  by  the  court.  Ibid,  SeeBobinson  v.  Duleep 
Singh,  11  Gh.  D.  798,  G.  A.  As  to  proof  of  the  judgment,  see  arOe,  pp. 
107,  108.  The  Nisi  Prius  record  with  the  postea  indorsed,  or  with 
minute  of  the  verdict  indorsed  by  the  officer  of  the  court,  was  sufficient 
where  the  only  object  is  to  show  that  the  cause  came  on  to  be  tried. 
Pitton  V.  Walter,  supra;  B,  v.  Broume,  M.  &  M.  315.  But,  without  such 
minute,  the  Nisi  Prius  record  alone  was  no  evidence  of  the  trial.  Per 
Lord  Tenterden,  G.  J.,  Ibid, 

Under  Eules,  1883,  0.  zxxvi.  r.  30,  two  copies  of  the  pleadings  in  the 
action  are  delivered  to  the  officer  when  the  action  is  entered  for  trial,  one 
of  which  is  for  the  use  of  the  judge  at  the  trial ;  this  delivery  corresponds 
with  tiie  former  delivery  of  the  N.  P.  record  (see  0.  xxvi.  r.  1) ;  and  by  r.  41, 
**  the  associate  or  master  shall  enter  all  such  findings  of  fact  as  the  judge 
may  direct  to  be  entered,  and  the  directions,  if  any,  of  the  judge  as  to  judg- 
ment,'' in  a  book  to  be  kept  for  the  purpose.  Under  r.  42,  where  the  judge 
directs  any  judgment  to  be  entered  for  any  party  absolutely,  judgment  may 
be  entered  on  a  certificate  given  by  the  associate  in  Form  17,  App.  B. ; 
this  certificate  seems  to  correspond  to  the  postea. 

Proof  of  WrUs, 

A  writ  must  be  proved  by  a  copy  of  the  record  of  it  after  its  return ;  and 
this  is  said  to  be  necessary  whenever  it  is  the  gist  of  the  action  {i,e,  nt  semble 
wherever  it  is  treated  as  matter  of  record  in  the  pleading);  B.  N.  P.  234  ; 
otherwise  the  writ  itself  may  be  produced ;  or  seconda^  evidence  given, 
when  its  non-production  is  accounted  for.  A  copy  of  tne  judgment-roll 
containing  an  award  of  an  elegit  and  the  return  of  the  inquisition  is 
evidence  (and  ut  semb,  the  best  evidence)  of  the  elegit  and  inquisition. 
Bamsbottom  v.  Buckhurst,  2  M.  &  S.  565.  To  prove  that  the  defendant 
issued  a  writ,  it  is  not  sufficient  secondary  evidence  to  produce  the  filaoer^s 
book  unless  it  be  shown  that  it  has  not  been  returned  but  is  in  the  defen- 
dant's hands,  who  has  had  notice  to  produce  it.  Edmonstone  v.  Plaisted,  4 
Esp.  160.  Where  a  writ  is  pleaded  in  terms,  and  ntU  tiel  record  is  replied, 
it  must  be  proved  by  the  production  of  the  record,  as  in  other  cases  of 
records;  ante,  pp.  107,  108.  As  to  proof  by  office  copy,  see  Bules,  1883, 
0.  xxxvii.  r.  4,  and  observations  thereon,  ante,  p.  97. 

A  writ  of  summons  may  be  proved  bv  production  of  the  original  writ, 
or  by  the  copy  thereof  left  with  and  filed  by  the  officer  under  Bules,  1883, 
O.  v.,  rr.  12, 13.  B,  v.  Scott,  2  Q.  B.  D.  415.  If  thedefendant  has  to  prove 
the  writ,  it  should  seem  that  the  copy  served  on  him  by  the  plaintiff  is 
primary  evidence ;  vide  ante,  p.  3. 

Proof  of  Inquisitions, 

Where  the  return  to  an  inquisition  is  given  in  evidence,  it  is  in  general 
necessarv  to  show  that  the  inquirvwas  made  under  proper  authority.  On 
this  heaa  some  distinctions  are  observable.  Inquests  of  office  are  either 
by  commission  under  the  Qreat  Seal,  as  offices  of  entitling,  &o. ;  or  by 
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oommission  or  writ  under  the  seal  of  the  exchequer ;  or  they  are  taken 
ex-officio,  as  by  coroners,  escheators,  &c.  The  returns  made  under  any  of 
the  above  spe(nal  commissions,  or  writs,  are  generally  inadmissible  as  eyi- 
denoe,  unless  the  commission  be  proved,  or  the  non-production  of  it 
aocounted  for.  But  inquisitions  taken  ex-officio  by  officers  acting  under 
a  oeneral  oommission  or  appointment,  as  escheators,  &c.,  seem  to  be  admis- 
sible on  principle,  without  further  evidence  of  authority  than  that  they 
were  acting  as  such  officers.  See  generally  as  to  the  nature  of  inquests  of 
office,  3  Bl.  Com.  258  ;  16  Vin.  Ab.  79,  tit.  Office. 

In  the  case  of  an  inquisition  post  mortemy  and  such  private  offices,  the 
return  cannot  be  read  without  also  reading  the  commission  under  which  it 
was  taken ;  unless,  as  it  seems,  the  inquisition  be  old.  12  Yin.  Ab.  Ev. 
(A.  b.  42).  In  cases  of  more  general  concern,  such  as  the  return  to  the  com- 
mission m  Henry  yin.'s  time  to  inquire  of  the  value  of  livings,  the  com- 
mission is  said  to  require  no  proof.  B.  N.  P.  228.  So  an  ancient  extent 
of  crown  lands  found  in  the  proper  office,  purporting  to  have  been  taken  by 
a  steward  of  the  king's  lands,  and  following  m  its  form  the  direction  of  the 
statute  4  Edw.  1,  stat.  1,  will  be  presumed  to  have  been  taken  under  com- 
petent authority,  though  the  commission  cannot  be  found.  Bowe  v.  Brentony 
«3  M.  &  By.  164 ;  S.  C,  8  B.  &  C.  747.  And  there  are  many  cases  to  show 
that  an  old  commission  may  be  presumed :  see  references,  S.  C,  3  M.  &  Ey. 
171,  349.  The  book  called  Domesday  is  an  inquest  of  this  kind.  An  in-* 
quisition  is  admissible  though  it  has  become  illegible  in  material  parts. 
A?iderton  v.  MagawUy,  3  Bro.  P.  C.  208.  A  lost  inquisition  post  mortem 
may  be  proved  by  a  recital  of  it  in  ancient  proceedings,  as  on  a  petition  of 
rignt  in  the  Coram  Bege  roll,  where  it  was  incidentally  certifiea  verbatim 
to  the  Court  of  K.  B.  and  set  forth  on  the  record.  Bowe  v.  BrentoUf  3  M. 
&  Ey.  141, 142. 


Proof  of  Bales  or  Orders  of  Court,  and  Judge^s  Orders. 

An  order  (in  the  common  law  courts  formerly  called  a  rule)  of  a  superior 
court,  is  proved  by  an  office  copy  thereof,  for  such  a  copy  is  the  order 
itself.  Per  cur,  Streeter  v.  BartUtt,  5  C.  B.  564 ;  Selby  v.  Harris,  1  Ld. 
Baym.  745 ;  Ludlow  v.  Charlton ,  9  C.  &  P.  242.  Where  a  court  (as  that 
of  Insolvent  Debtors)  prints  and  circulates  copies  of  its  general  rules  for 
the  guidance  of  its  officers,  one  of  such  copies  is  evidence  of  the  rules, 
without  showing  it  to  have  been  examined  with  the  original.  Dance  v. 
Rohson,  M.  &  M.  294.  But  the  rules  must  be  shown  to  have  been  sanc- 
tioned by  the  court  in  order  to  support  an  indictment  for  perjury  on  an 
affidavit  required  by  them.    B.  v.  Koops,  6  Ad.  &  E.  198. 

A  judge's  order  may  be  proved  eiflier  by  producing  the  order  itself 
signed  by  the  judge,  and  ddivered  out  in  the  usual  way,  or  by  proof  of 
the  rule  or  order,  3.  any,  making  it  a  rule  or  order  of  court.  Still  v.  Hal- 
ford,  4  Camp.  17.  An  order  of  court,  however,  is  not  matter  of  record 
in  the  strict  sense  of  the  word.  B.  v.  Bingham,  3  Y.  &  J.  101.  The 
statute  8  &  9  Yict.  c.  113,  s.  2  {ante,  p.  81),  enacts  that  all  courts  are  to 
take  judicial  notice  of  the  signature  of  the  superior  judges  of  equity  and 
common  law  attached  to  an  official  or  judicial  document ;  and  by  46  &  47 
Yict.  c.  52,  s.  137  {ante,  p.  82),  this  provision  is  extended  to  the  signatures 
of  judges  and  registrars  of  courts  having  jurisdiction  in  bankruptcy. 

As  to  proof  of  orders  made  in  chambers  in  the  Chanceiy  Division,  and 
drawn  up  by  the  chief  clerk,  see  rules  0.  Iv.  rr.  74,  74a  (Dec.  1885),  and 
J.  Act,  1875,  8.  20,  post,  p.  152. 
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Proof  of  Decrees  and  Answers  in  Chancery. 

A  decree  in  Chancery  may  be  proved  by  an  exemplification ;  or  by  an 
examined  copy ;  or  by  production  of  a  decretal  order  in  paper,  together 
with  proof  of  the  bill  and  answer,  where  such  proof  may  be  necessary. 
Trowel  v.  Castle,  1  Keb.  21 ;  B.  N.  P.  244.  The  bill  and  answer  need  not 
be  proved  if  they  are  recited  (as  they  formerly  were)  in  the  decree.  Ibid. ; 
Com.  Dig.  Testm.  (C.  1);  Accord.  Wharton  Peerage,  12  CI.  &  Fin.  295. 
The  rule  laid  down  m  a  text-book  of  authority  is,  that  where  a  party  in- 
tends to  avail  himself  of  the  contents  of  a  decree,  and  not  merely  to  prove 
an  extrinsic  collateral  act  (as  that  a  decree  was  made  by  the  court),  he 
ought  regularly  to  give  in  evidence  the  proceedings  on  which  the  de- 
cree was  founded.  1  Phill.  Ev.  373.  And  see  Peake,  Ev.  74  ;  Hewitt  v. 
Piggott,  5  C.  &  P.  75.  Still,  if  the  decree  or  order  itself  contain  all  the 
facts  required,  it  has  been  held  unnecessary  to  produce  the  bill  and 
answer,  though  it  is  otherwise  where  it  is  material  to  show  the  particular 
issue  raised.  Thus,  in  an  action  against  the  sheriff  for  an  escape  under 
an  attachment  issued  out  of  Chancery  for  non-payment  of  costs,  the  order 
for  an  attachment  is  primd  facie  proof  of  the  pendency  of  a  suit  in  Chan- 
cery without  proof  of  bill  and  answer ;  and  for  this  purpose  a  decree,  even 
witnout  a  recital  or  other  evidence  of  bill  and  answer,  would  be  admissible. 
Blower  v.  HolliSy  1  Cr.  &  M.  396.  This  case  was  doubted  at  Nisi  Prius  bv 
Ld.  Abinger,  C.  B.,  in  Attwood  v.  Taylor,  1  M.  &  Or.  289,  290,  where  the 
vendor  of  an  estate  sued  the  vendee  for  interest  due  on  the  contract  of 
sale,  and  the  plaintiff,  in  order  to  account  for  laches  in  suing,  offered  in 
evidence  an  injunction  in  a  suit  of  Equity  by  the  defendant  against  him, 
restraining  him  from  suing  at  law;  his  Lordship  refused  to  admit  the 
order  until  the  bill  and  answer  were  produced.  The  case  seems  to  be 
reconcilable  with  Blower  v.  ffoUis,  supra,  and  it  is  possible  that  Lord 
Abinger  only  dissented  from  the  marginal  note  of  the  case  in  the  above 
report  of  it.  It  might  be  that  the  injunction  was  obtained  on  grounds 
which  did  not  relieve  the  plaintiff  from  his  imputed  laches.  As  to  proof 
of  the  reversal  of  a  decree,  see  ante,  p.  109.  As  to  proof  of  judgments  of 
the  High  Court  of  Justice,  vide  ante,  pp.  107,  108. 

An  answer  in  Chancery  is  proved  by  the  production  of  the  bill  and 
answer,  or  by  examined,  or  Becord  Office,  copies  of  them ;  but  on  proof  by 
tibe  proper  officer  that  the  bill  has  been  searched  for  in  the  proper  office 
and  not  found  the  answer  may  be  read  without  the  bill.  Qilb.  Ev.  55.  A 
distinction  was  sought  to  be  drawn  between  proof  of  answers,  filed  in 
Chancery,  and  affidavits,  but  the  distinction  is  untenable;  vide  post, 

Sp.  113,  114.  Some  proof  of  the  identity  of  the  jMirties  is  requisite.  Bees 
.  Howell  V.  Bowm,  M*C1.  &  Y.  383,  391,  392.  This  may  be  given  by  a 
witness,  who  has  seen  the  handwriting  of  the  defendant  to  me  original 
answer,  though  it  is  not  produced  in  court.  Dartnall  v.  Howard,  By.  &  M. 
169.  Identify  may  also  be  inferred  from  intrinsic  evidence;  as  if  the 
name,  description,  and  character  of  the  party  to  the  action  agree  with  the 
name  and  description  of  the  party  answering  in  equity,  it  is  primd  fou^ 
evidence  of  identity.  Hennell  v.  Lyon,  1  B.  &  A.  182.  See  also  Garvin  v. 
Carroll,  10  Ir.  L.  K.  330,  and  the  recent  case  of  Hubbard  v.  Lees,  L.  B.,  1 
Ex.  255,  257  (cited  post,  ^.  124,  decided  on  a  family  register),  whence  it 
seems  that  such  evidence  is  sufficient  for  the  jury,  and  where  the  jury  are 
satisfied  with  the  identity  the  court  will  not  mterfere.  See,  however, 
Bees  d.  HoweU  v.  Bowen,  supra ;  Bumand  v.  Nerot,  1  C.  &  P.  578 ;  and 
Proof  of  Deeds,  &c.,  post,  p.  134. 

An  answer,  offered  in  evidence  as  an  admiseion  of  the  party  on  oath,  is 
sufficiently  proved  by  an  examined  copy  of  it  without  proof  of  a  decree,  or 
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of  the  party's  handwriting.  Dartmouth^  Ly.  v.  Boberts,  16  East,  834.  See 
Fleet  V.  Ferrins,  L.  R,  3  Q.  B.  536,  post,  p.  114.  So  when  it  is  tised  to 
contradict  the  party  making  it,  or  to  cross-examine  him  on  it,  vide  post, 
pp.  177,  178.    A  letter  written  by  the  plaintiff's  agent,  referred  to  by  the 

SfftiTififf  in  his  answer  to  a  bill  in  Chancery  filed  by  a  third  person,  and 
eposited  by  consent  of  parties  with  a  clerk  in  court,  was  eyidence  against 
the  plaintiff  in  an  action  at  law,  without  reading  the  answer  in  Chancery. 
Long  V.  Champion,  2  B.  &  Ad.  284.  But  gucere,  whether — where  A.  had 
obtcuned  sight  of  a  letter  or  document  of  B.  by  means  of  a  bill  of  discoyery , 
to  whidh  B.  had  put  in  an  answer  with  the  document  annexed — A.  could 
read  it  in  evidence  without  also  reading  the  whole  answer?  See  S.  C.  The 
mere  fact  that  the  document  was  obtained  by  a  biU  of  discovery  is  not 
enough  to  exclude  it,  or  to  oblige  the  party  who  uses  it  to  put  in  the  bill 
and  answer.     Sturge  v.  Buchanan,  per  Cur.,  10  Ad.  &  E.  605. 

Where  an  answer  is  read  as  a  mere  admission  by  the  defendant,  he  has 
hitherto  been  entitled  to  require  that  as  well  the  bill  as  the  interrogatories 
shall  be  also  read  as  part  of  the  plaintiff's  case.  Penn^ll  v.  Meyer,  2  M.  & 
Bob.  98.  The  principle  is,  that  the  questions  as  well  as  answers  should 
be  read,  and  that  in  equity  a  defendant  was  bound  to  answer  not  only  the 
interrogatory  part,  but  also  the  narrative  part  of  the  bill.  Ihid.  But 
defendants  in  equity  were  relieved  by  the  Gen.  Order,  26  Aug.  1841,  and 
by  the  Act  15  &  16  Vict.  c.  86,  s.  12,  from  answering  except  to  interroga- 
tories. This  might  perhaps  dispense  with  the  reading  of  anything  but  the 
interrogatories;  but  as  tne  answer  was  not  necessarily  confined  to  the 
interrogatories  (see  sect.  14),  it  is  still  a  question  how  far  the  reading  of 
the  bill,  if  required  by  the  defendant,  may  be  necessary  ?  See  Fleet  v, 
Perrins,  L.  E.,  3  Q.  B.  536;  L.  E.,  4  Q.  B.  500,  Ex.  Ch.,  and  Admissions 
on  compulsory  process,  ante,  p.  63.  Where  a  bill,  answer,  and  decree  are 
put  in  evidence  to  prove  a  fact  which  appears  on  the  face  of  those  docu- 
ments to  have  been  in  issue,  the  party  producing  them  is  not  bound  also 
to  put  in  the  depositions  as  part  of  his  own  case.  Laybourn  v.  Crisp,  4 
M.  &  W.  320. 

Proof  of  Depositions  and  Affidavits, 

A  deposition  used  by  a  party  to  a  suit  in  Chancery,  for  the  purpose  of 
proving  certain  facts,  is  primary  evidence  of  the  same  facts  against  the 
same  party  in  an  action  by  a  stranger.  Bichards  v.  Morgan,  4  B.  &  S.  641 ; 
33  L.  J.,  Q.  B.  114.  But  such  depositions  are  not,  in  ^neral,  admissible 
without  proof  of  the  bill  and  answer ;  B.  N.  P.  240 ;  Gilb.  Ev.  62 ;  unless 
no  bill  or  answer  can  be  found ;  Gilb.  Ev.  64  ;  Bowe  v.  Brenton,  8  B.  &  C. 
766 ;  Byam  v.  Booth,  2  Price,  234,  n. ;  Bayley  v.  Wylie,  6  Esp.  85 ;  or 
unless  tiie  depositions  are  offered  in  evidence  as  containing  an  admission 
merely,  or  for  the  purpose  of  contradicting  a  witness.  1  Phill.  Ev.  375. 
The  bill  and  answer  are  only  required  to  satisfy  the  jud^  that  the  deposi- 
tions are  admissible  by  enabling  him  to  see  what  was  in  issue ;  ana  the 
opposite  counsel  therefore  has  no  right  to  have  them  read,  or  to  comment 
upon  them  to  the  jury.     Chappell  v.  Purday,  14  M.  &  W.  303. 

In  general,  depositions  taken  in  perpetvam  ret  memoriam  were  not  evi- 
dence at  law  unless  an  answer  had  been  put  in  and  proved ;  bnt  if  tiiie 
defendant  in  equity  were  in  contempt,  or  had  neglected  to  take  advantage 
of  an  opportunity  to  cross-examine,  the  deposition  might  be  read  on 
proof  of  the  bill,  without  the  answer;  B.  N.  P.  240;  Lancaster  y,  Lan^ 
caster,  6  Sim.  439 ;  so  in  case  of  a  bill  filed  for  a  commission  to  examine 
-witnefises  de  bene  esse;  Cazenove  v,  Vaughan,  1  M.  &  S.  4.  Whether  the 
deposition  was  taken  on  a  bill  to  perpetuate  testimony,  or  a  bill  to 
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examine  de  hene  ewe  ( which  are  distinct  proceeding),  it  was  not  evidence 
without  proof  of  the  death  or  inability  of  the  witness  to  attend ;  but  a 
court  of  equity  might  have  made  a  special  order  to  read  it  without  such 

5 roof ,  and  without  proof  of  the  biU,  answer,  or  other  proceedings.  See 
eremy's  Equity  Jurisdiction,  271,  280,  and  the  authorities  there  cited. 
Affidavits  taken  by  the  standing  commissioners  of  the  superior  courts 
may  be  proved  without  producing  the  comnussion.  The  acting  as  such  is 
primd  facie  sufficient  proof  of  it.  R.  v.  Hoiuard,  1  M.  &  Bob.  187.  The 
handwriting  of  the  commissioner  must  be  proved,  and  that  of  the  depo- 
nent, if  the  original  is  produced.  But  if  the  affidavit  be  filed  in  a  supe- 
rior court  of  law  or  equity,  an  examined  cop^,  or  (in  the  same  court  and 
cause)  an  office  copy  of  it,  is  in  civil  cases  evidence  against  the  party  by 
whom  it  has  been  used  or  acted  on,  without  proof  of  the  handwriting  of 
the  person  making  it.  Fleet  v.  Perrins^  L.  E.,  3  Q.  B.  636;  L.  R.,  4  Q.  B. 
600,  Ex.  Ch. ;  B.  N.  P.  229.  And  now  see  Rules,  1883,  0.  xxxvii.  r.  4, 
as  to  office  copies,  and  observations  thereon,  ante^  p.  97.  It  has  even 
been  held  that  an  examiaed  copy  of  the  affidavit  of  a  defendant,  used  by 
hnn  in  a  cause  and  filed,  was  sufficient  evidence  of  the  affidavit  on  an 
indictment  for  perjxuy ;  R,  v.  James,  1  Show.  397 ;  and  see  3  Doug. 
78,  n. ;  although  tne  present  practice  seems  to  require  that  the  original 
affidavit  should  in  such  a  case  be  produced.  2  Taylor,  Evid.  §  1379. 
Where  an  examined  copy  was  offered  in  evidence  of  an  affidavit  filed  in 
Chancery  in  another  cause,  and  alleged  to  have  been  made  by  the  defen- 
dant, but  not  shown  to  have  been  used  or  acted  on  by  him,  it  was  held 
inadmissible  vnthout  proof  of  the  deponent's  identity  with  the  defendant. 
.Rees  d.  Hotnell  v.  Boweriy  M*C1.  &  Y.  883.  In  this  case,  a  distinction  was 
taken  by  the  court  between  answers  which  formed  part  of  the  records, 
■and  were  not  allowed  to  be  removed  from  the  files  of  the  court,  and 

•  affidavits  which  could  be  removed.    But  no  such  distinction  in  fact  exists, 
.  for  the  affidavits  form  as  much  part  of  the  proceedings  as  the  answer. 

Oarvin  v.  Carroll,  10  Ir.  L.  R.  330,  per  Crampton,  J.  And  on  the 
ground  that  examined  copies  are  good  evidence  in  civil  cases  at  law,  the 
Court  of  Chancery  will  not  allow  its  documents  to  be  removed  except  in 
aid  of  criminal  prosecutions.  AU,'Oen.  v.  Ray,  6  Beav.  336 ;  1  Darnell's 
Chan.  Prac.  6tn  ed.  601.  It  seems,  therefore,  that  a  deposition  or 
affidavit  filed  in  the  course  of  Chancery  proceedings  is  to  be  proved  in  the 
same  way  as  an  answer :  vide  ante,  pp.  112,  113. 

Under  the  Act  15  &  16  Vict.  c.  86,  the  examination  or  testimonv  of 
parties  or  witnesses  in  equity  was  taken  either  orally  before  an  examiner, 
or  by  answers  to  interrogatories,  or  by  affidavits  sworn  before  persons 
quaUfied  to  take  them.  The  parties  to  the  suit  were  examined  under 
interrogatories  filed  in  the  record  office  of  the  court,  to  which  the  answers 
were  also  returned.  See  sects.  12,  19,  26.  Oral  examinations  were 
reduced  to  writing  by  the  examiner  in  a  narrative  form,  and  returned, 

•  with  the  proper  examinations,  to  the  same  office.  Sects.  31,  32,  34. 
Office  copies  of  examinations  are  delivered  under  sect.  4.  It  should  seem 
that  these  office  copies,  purporting  to  be  signed  and  certified  as  true  copies 
by  the  proper  officer,  are  admissible  as  evidence  in  all  courts  by  stat.  14  & 
16  Vict.  c.  99,  s.  14;  ante,  p.  101. 

The  question  as  to  whether  a  witness  can  be  cross-examined  on  an 
examined  or  office  copy  of  an  affidavit  or  other  document  filed  in  court  is 
considered  imder  Cross-eocamination  of  witnesses,  post,  pp.  177,  178. 

As  to  proof  under  the  J.  Acts  by  affidavit  or  depositions  in  the  action^ 
^depostf  pp.  184  e*  aeq. 

By  Rules,  1883,  O.  xxxi.  rr.  1,  4,  8,  either  party  may,  by  leave  of  a 
judge,  deliver  interrogatories  to  the  opposite  party,  whioQ  he  is  bound  to 
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answer  by  affidavit  within  ten  days.  Where  relief  is  sought  on  the 
ground  of  fraud  or  breach  of  trust,  no  such  leave  is  required.  An  office 
copy  of  the  answer  to  the  interrogatories  will,  as  against  the  party 
making  it,  be  sufficient  evidence  of  the  answer  at  the  tnal ;  see  Fleet  v. 
Ferrtns,  L.  R.,  3  Q.  B.  536;  L.  B.,  4  Q.  B.  500,  Ex.  Ch.,  cited  ante, 
p.  114,  although  the  answering  party  may,  if  he  think  fit,  put  in  evidence 
the  interrogatories  to  which  the  answer  is  made.  S.  C.  If  the  answer 
is  not  in  the  same  court  and  cause,  an  examined  copy  of  the  answer  will 
be  sufficient  evidence.  S.  C.  And  now  see  Bules,  1883,  0.  xxxvii.  r.  4, 
as  to  office  copies,  and  observations  thereon,  ante,  p.  97.  It  seems  that 
such  examined  or  office  copy  will  be  admissible  for  the  purpose  of  cross- 
examination  or  contradiction  of  the  deponent;  vide  post,  pp.  177,  178. 
In  case  of  an  insufficient  answer,  the  party  interrogated  may,  by  r.  11, 
be  ordered  to  be  examined  orally.  A  party  may  be  examined  as  to  a  lost 
document;  but  the  loss  must  be  proved  at  the  trial.  Wolverfiamptan 
Watertvorks  Co.  v.  Hawks/ord,  5  0.  B.,  N.  S.  703;  28  L.  J.,  C.  P.  198. 
By  r.  24,  *'  Any  party  may  at  the  trial  of  a  cause,  matter,  or  issue,  use  in 
evidence  any  one  or  more  of  the  answers,  or  any  part  of  an  answer,  of  the 
opposite  party  to  interrogatories  without  putting  in  the  others,  or  the 
whole  of  such  answer :  provided  always,  that  in  such  case  the  judge  mav 
look  at  the  whole  of  the  answers,"  and  order  answers  connected  with 
those  put  in,  also  to  be  put  in. 

By  0.  Ixv.  r.  54,  the  copy  of  an  affidavit  of  discovery  of  documents, 
*•  delivered  by  the  party  filing  it,  may  be  used  as  against  such  party." 

The  stat.  52  &  53  Vict.  c.  10,  ss.  3,  6,  ante,  p.  81,  now  determines 
before  what  persons  an  affidavit  may  be  sworn  abroad,  and  provides  that 
judicial  notice  shall  be  taken  of  their  seal,  signature,  &c.,  except  in  the 
case  of  persons  having  authority  to  administer  an  oath  under  the  law  of 
a  forei^  country  only.  As  to  the  proof  by  certificate  of  the  authority  to 
administer  an  oath  in  this  excepted  case,  see  Cooper  v.  Moon,  W.  N.  1878, 
p.  78,  cor.  Field,  J.  , 
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What  a  witness,  since  dead,  has  sworn  on  a  trial  between  the  same 
parties,  may  be  given  in  evidence,  either  from  the  judge's  notes,  or  from 
notes  that  have  oeen  taken  by  any  other  person  who  wOl  swear  to  their 
accuracy;  or  it  may  be  proved  by  any  person  who  can  swear  from 
memory.  Per  Mansfield,  C.  J.,  ifoncastery  Mayor  of  v.  Day,  3  Taxint. 
262 ;  StruU  v.  Bovingdon,  5  Esp.  56.  The  witness  must  bo  prepared  to 
prove  the  tvords  of  the  former  witness,  and  not  merely  the  supposed 
substance  or  effect  of  them.  Ennis  v.  Donisthome,  1  Phil.  Ev.  219, 
6th  ed. ;  R.  v.  JoUiffe,  4  T.  B.  285.  As  to  when  this  evidence  is  ad- 
missible, see  Effect  of  depositions  and  examinations  in  other  suits,  post, 
pp.  198  et  seq. 


Proof  of  Proceedings  in  the  Ecclesiastical  and  Admiralty  Courts. 

The  minute  book  of  the  Consistory  Court  is  said  to  have  been  admitted 
as  evidence  of  a  decree  for  alimony.  Houliston  v.  Smyth,  2  C.  &  P.  25 ; 
semh.  ace.  Leake  y.  Westmeaih,  2  M.  &  Bob.  396.  And  a  sentence  of  sepa- 
ration a  mensd,  &c.,  was  admitted  by  Lord  Kenyon  duHtanter  without 
proof  of  the  libel.  Stedman  v.  Qooch,  1  Esp.  3.  So  the  sentence  of  an 
admiralty  court  was  held  evidence  of  a  condemnation  without  producing 
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the  libel  and  answer,  at  least  if  not  found,  or  not  unusually  filed  with  it. 
Per  Trevor,  J.,  in  Wheeler  v.  Louth,  Com.  Dig.  Testm.  (0.  1).  But  it 
seems  questionable  whether  a  sentence  in  either  of  these  courts  is  gene- 
rally admissible  without  proof  of  the  previous  proceedings  in  the  suit. 
In  the  KingetorCs  {Da.  of)  case,  20  How.  Sta.  Tri.  377,  on  objection  taken 
to  the  reading  of  the  sentence  in  a  jactitation  suit  without  the  libel, 
allegations,  and  all  other  proceedings  m  it,  they  were  all  put  in  evidence. 
In  Sleeve  v.  Att.-Oen,,  Somerset  Sum.  As.  1841,  where  defendant  put  in  a 
suit  for  subtraction  of  tithe  in  order  to  disprove  a  modus,  Bolfe,  B.,  re- 
quired that  the  depositions,  which  had  been  found  and  were  produced 
with  the  rest  of  the  proceedings  by  the  registrar,  should  also  be  read. 
In  Leake  y.  Weatmeath,  2  M.  &  Bob.  394,  Tindal,  C.  J.,  refused  to  admit  a 
decree  for  alimony  to  be  given  in  evidence  without  proof  of  all  the  prior 
proceedings — namely,  the  libel,  answer,  and  defensive  allegations, — and 
where  a  decree  was  affirmed  on  appeal  to  the  Arches,  his  lordship  required 
that  the  process  of  appeal  shoula  be  duly  proved  by  a  transcript  of  the 
proceedings  below,  in  order  to  make  the  decree  of  the  superior  court  ad- 
missible ;  but  he  expressed  an  opinion  that  the  depoaiiions  filed  need  not 
be  produced.  The  action  there  was  by  the  attorney  of  the  defendant's 
wife,  who  had  acted  for  her  in  the  various  proceedings  in  the  matter  of 
her  divorce  a  menad,  &c.,  and  her  claim  of  alimony ;  and  the  evidence  of 
the  divorce  was  i)ut  in  by  the  plaintiff  in  order  to  show  that  she  was 
living  apart  justifiably,  and  so  to  fix  defendant  with  liability.  The 
plaintiff  recovered  a  verdict  subject  to  a  case.  This  holding  seems  to  be, 
in  part  at  least,  at  variance  with  Stedman  v.  Gooch,  aiite,  p.  115,  and 
pernaps  neither  case  can,  under  the  circumstances,  be  taken  as  an  autho- 
ritative decision.  Tindal,  C.  J.,  treated  the  judgment  of  the  ecclesiastical 
court  on  the  same  footing  as  a  decree  in  Chancery  in  respect  of  the  evi- 
dence of  it.  See  Phillipa  v.  Crawly ,  Freeman,  83,  84 ;  Layhoum  v.  Cri^p, 
4  M,  &  W.  320,  cited  anie,  p.  113. 

By  20  &  21  Yict.  c.  85,  the  Court  for  Divorce  and  Matrimonial  Causes 
was  established,  in  which  all  jurisdiction  in  such  causes  was  vested,  and 
that  of  the*  Ecclesiastical  Courts  abolished,  except  as  to  granting  marnage 
licences.  By  sect.  13,  this  court  had  a  seal,  and  all  decrees  and  orders,  or 
copies  thereof,  sealed  with  it  '*  shall  be  received  in  evidence."  The 
lan^age  of  this  section  differs  from  that  of  the  Probate  Court  Act  (20  & 
21  Yict.  c.  77),  sect.  22  (poa/,  p.  118),  and  does  not  expressly  make  the 
seal  prove  itseOf ,  thou^  tiie  courts  are  bound  to  notice  that  the  court  has 
a  aecU,  But  the  8  &  9  Vict.  c.  113,  s.  1  {ante,  p.  100),  seems  to  render  any 
proof  of  the  seal  unnecessary.  The  proceedings  m  this  court  were  by 
petition,  citation,  and  answer ;  and  the  decree  was  recorded  in  the  court 
book,  and  may  be  proved  either  under  the  above  clause,  and,  ut  aemblcy  by  the 
usual  proofs  of  entries  in  public  books,  as  to  which  vide  ante,  pp.  96 
et  acq.  The  jurisdiction  of  this  court  has  been  transferred  by  the  J.  Act, 
1873,  s.  16,  to  the  High  Court  of  Justice,  and  is  assigned  by  sect.  34  to 
the  Probate,  Divorce,  and  Admiralty  Division,  but  the  old  forms  and 
proceeding  are  retained.     J,  Act,  1875,  s.  18. 

The  jurisdiction  of  the  High  Court  of  Admiralty  has  also  been  trans- 
ferred to  the  High  Court  of  Justice,  and  is  assigned  to  the  same  division. 
J.  Act,  1873,  ss.  16,  34. 

Proof  of  Judgmenta  in  Inferior  Courta, 

The  judgment  of  a  county  court,  court  baron,  or  other  inferior  jurisdic- 
tion, may  be  proved  by  production  of  the  book  or  rolls,  containing  the 
proceedings  of  the  court  from  the  proper  custody ;  and  if  not  made  up  in 
form,  the  minutes  of  the  procet'dicgs  will  be  evidence  or  an  examined 
<x>pyof  them.    B,  v.  Hnina,  Comb.  337;  12  Vin.  Ab.  (A.  b.  267);  ffenndl 
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V.  Lyon,  1  B.  &  A.  182 ;  B.  v.  Smith,  8  B.  &  0.  341 ;  Dawson  v.  Gregory, 
7  Q.  B.  756.  But  this  rule  does  not  extend  to  proceedings  of  the  court  of 
quarter  sessions,  on  the  crown  side,  which  is  a  court  of  oyer  and  terminer, 
and  is  not  an  inferior  court.  B,  v.  Smith,  supra.  As  to  proof  of  con- 
victions before  that  court,  vide  ante,  p.  108.  In  preying  the  judgment 
of  an  inferior  court,  as  the  old  county  court,  eyidence  should  also  be 
given  of  the  proceedings  previous  to  judgment.  Com.  Dig.  Testm. 
(C.  1).  See  Fisher  v.  Lane,  2  W.  Bl.  834 ;  Thompson  v.  Blackhurst,  1 
Nev.  &  M.  266. 

Bv  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  28,  the  regis- 
trar s  book  kept  under  the  Act,  or  copies  of  entries  in  it,  bearing  the  seal 
of  the  court,  and  purporting  to  be  signed  and  certified  as  true  copies  by 
him,  shall  be  admitted  as  evidence  of  the  entries  and  proceedings  referred 
to  in  them,  and  of  the  regularity  of  the  proceedings,  without  any  further 
proof.  The  clause  does  not  seem  to  dispense  with  proof  of  the  seal ;  but 
perhaps  this  is  cured  by  8  &  9  Vict.  c.  113,  s.  1,  ante,  p.  100,  or  by  14  &  15 
Vict.  c.  99,  s.  14,  ante,  p.  101.  See  further,  Dews  v.  Biley,  11  C.  B,  434 ; 
20  L.  J.,  C.  P.  264 ;  Harmer  v.  Bean,  3  Car.  &  K.  307. 


Proof  of  Proceedings  in  Courts  of  Summary  Jurisdiction, 

By  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s  41,  "  In 
a  proceeding  withm  the  jurisdiction  of  a  court  of  summary  jurisdiction, 
vnthout  prejudice  to  any  other  mode  of  proof,  service  on  a  person  of  any 
summons,  notice,  process,  or  document  required  or  authoiized  to  be 
served,  and  the  handwriting  and  seal  of  any  justice  of  the  peace  or  other 
officer  or  person  on  any  warrant,  summons,  notice,  process,  or  document 
may  be  proved  by  a  solemn  declaration  taken  before  a  justice  of  the  peace, 
or  before  a  commissioner  to  administer  oaths  in  the  Supreme  Court  of 
Judicature,  or  before  a  clerk  of  the  peace,  or  a  registrar  of  a  county  court; 
and  any  declaration  purporting  to  be  so  taken  shall,  until  the  contrary  is 
shown,  be  sufficient  proof  of  the  statements  contained  therein,  and  shall  be 
received  in  evidence  in  any  court  or  legal  proceeding,  without  proof  of  the 
signature  or  of  the  official  character  of  the  person  or  persons  taking  or 
signing  the  same.*' 

As  to  proof  of  conviction  before  justices  forming  a  court  of  summary 
jurisdiction,  vide  ante,  p.  108. 


Proof  of  Probates  and  Letters  of  Administration. 

Where  the  title  to  personal  property  under  a  will  is  in  question,  the 
original  will  cannot,  in  general,  be  read  in  evidence;  but  the  probate 
must  be  produced.  B,  v.  Barnes,  1  Stark.  243  ;  Pinney  v.  Pinney,  8  B.  & 
C.  335 ;  Pinney  v.  Hunt,  6  Ch.  D.  98.  The  probate  is  sealed  with  the  seal 
of  the  court,  vide  infra.  But  the  probate  is  not  the  only  evidence  of  the 
will :  for  the  probate  itself,  as  also  letters  of  administration  cum  testamento, 
ftc,  are  only  certificates  that  the  will  has  been  proved,  and  other  evidence 
of  equal  authority  can  always  be  obtained ;  thus  the  Act  Book  of  the 
Ecclesiastical  Court,  contaimng  an  entry  of  the  will  having  been  proved 
and  of  probate  granted  to  the  executors  therein  named,  is  admissible 
evidence  of  executorship,  without  accounting  for  the  non-production  of 
the  probate.  Coxy,  Allingham,  Jacob,  514.  An  examined  copy  of  the 
Act  Book  is  also  evidence  since  Act  14  &  15  Vict.  c.  99,  s.  14,  ante,  p.  101; 
Dorrei  v.  Meux,  15  C.  B.  142 ;  23  L.  J.,  C.  P.  221 ;  and  it  was  so  before 
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that  Act.  See  Davis  y,  Williams,  post,  p.  118.  And  the  original  will  with  an 
indorsement  or  note  at  the  foot  of  it  by  the  surrogate  and  deputy  registrar 
is  primary  evidence  of  probate,  when  no  other  record  of  it  is  kept.  Doe  d. 
Basaett  v.  Mew,  7  Ad.  &  E.  240.  See  also  Oorion  v.  Dyaofi,  1  B.  &  B.  219, 
and  Watte  v.  Gale,  2  D.  &  L.  925. 

These  cases  are  put  on  the  ground  that  the  record  in  the  Ecclesiastical 
Court  is  primary  evidence  of  the  wiU,  and  so  it  would  seem  that  no  second- 
ary evidence  would  be  admissible  until  both  the  non-production  of  the 
probate  and  the  non-production  of  any  other  record  of  the  Ecclesiastical 
Court  had  been  accounted  for. 

It  was  said  by  Holt,  C.  J.,  in  Hoe  v.  Nelthrope,  3  Salk.  154 ;  S.  C.  sub. 
nam.  Hoe  v.  Naikorjp,  1  Ld.  Baym.  154,  that  the  copy  (of  course,  examined) 
of  a  probate  of  a  will  is  good  evidence,  because  the  probate  is  an  original 
taken  by  authority ;  but  this  view  has  not  generalh''  been  adopted,  though 
it  is  not  altogether  inconsistent  with  principle.  Where  the  probate  of  a 
will  is  admissible  in  evidence  under  20  &  21  Vict.  c.  77,  s.  64,  post,  p.  149, 
in  proof  of  a  devise  of  real  estate,  a  copy  stamped  witii  any  seal  of  the 
Court  of  Probate  (or  now  of  the  Probate  Division  of  the  High  Court,  vide 
infra),  is  rendered  equally  admissible  by  the  section. 

If  the  probate  be  lost,  it  is  not  the  practice  of  the  Ecclesiastical  Court 
to  grant  a  second  probate,  but  only  an  exemplification,  which  will  be  evi- 
dence of  tho  pro^dng  of  the  will.  Shepherd  v.  Shorthose,  Stra.  412.  To 
prove  the  probate  revoked,  an  entry  of  the  revocation  in  the  book  of  the 
Prerogative  Court  is  good  evidence  where  no  other  record  is  kept.  Bams- 
bottom's  case,  1  Leach,  C.  C.  4th  ed.,  25,  n.  (b).  As  to  the  authority  of  the 
probate,  and  the  manner  in  which  it  may  be  impeached  in  evidence,  see 
Effectof  Probate,  &c.,  post,  jij).  201,202, 

Administration  is  proved  by  the  production  of  the  letters  of  adminis- 
tration, or  of  a  certificate  or  exemplification  thereof,  granted  by  the 
Ecclesiastical  Court ;  Kempton  v.  Cross,  Cas.  temp.  Hardw.  108 ;  B.  N.  P. 
246 ;  or,  without  producing  the  letters  of  administration,  by  the  original 
book  of  acts  recording  the  grant  of  the  letters.  Ibid, ;  Eldeny.  Keddell,  8 
East,  187.  It  is  said  that  the  seal  of  the  Ecclesiastical  Court  proves  itself, 
and  Kempton  v.  Cross,  svpra,  is  cited  in  the  text  books  for  that  purpose ; 
but  the  case  only  shows  that  the  act  of  the  Prerogative  Court  under  ite  seal 
will  be  credited  by  the  couiiB  of  law ;  and  not  that  the  seal  itself  requires 
no  proof.  It  woiild  be  a  strong  thing  to  require  the  courts  to  take  notice 
of  the  seals  of  some  hundreds  of  local  and  limited  probate  courts  which 
existed  in  the  kingdom.  Vide  ante,  p.  80.  An  examined  copy  of  the 
Act  book,  stating  the  grant  of  letters  of  administration  to  the  defendant, 
is  proof  of  his  being  administrator,  without  notice  to  produce  the  letters. 
Davis  V.  Williams,  13  East,  232.  See  further,  Williams  on  Executors,  Pt. 
V.  Bk.  1,  Ch.  1. 

By  the  Act  for  establishing  the  Court  of  Probate  (20  &  21  Vict.  c.  77), 
n.  22,  seals  were  provided  for  the  court :  t.  e,  for  the  principal  and  district 
registries,  '*and  all  probates,  letters  of  administration,  orders,  and  other 
instruments,  and  exemplifications  and  copies  thereof  respectively,  pur- 
porting to  be  sealed  with  any  seal  of  the  Court  of  Probate,  shall  in  all 
parts  of  the  United  Kingdom  be  received  in  evidence  without  further 
proof  thereof."  See  also  sect.  64,  post,  p.  149.  The  court  was  a  court  of 
record  (sect.  23) ;  and  its  jurisdiction  has  been  transferred  to  the  High 
Court  of  Justice  by  the  J.  Act,  1873,  s.  16,  and  is  assigned  by  sect.  34 
to  the  Probate,  Divorce,  and  Admiralty  Division.  See  Pinney  v.  Hunt, 
6  Ch.  D.  98. 
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Proof  of  Court  Rolls. 

In  order  to  prove  the  title  of  a  copyholder,  the  court  rolls  may  be  pro- 
duced without  producing  the  stamped  copy ;  Doe  d.  Bennington  y.  Holly  16 
East,  208 ;  or  tney  may  be  proved  by  examined  copies ;  Doe  d.  Cawthom 
V.  Mee,  4  B.  &  Ad.  617 ;  Breeze  v.  Hawker^  14  Sim.  350 ;  but  by  the  Stamp 
Act,  1870,  s.  81  (2),  the  entry  on  the  court  rolls  of  a  surrender  or  ^rant  is 
not  available  as  evidence  thereof,  unless  the  surrender  or  grant,  if  made 
out  of  court,  or  the  memorandum  thereof,  or  the  copy  of  court  roll,  if  made 
in  court,  is  duly  stamped  ,*  but  this  is  sufficiently  proved  by  a  certificate 
of  the  steward  on  the  margin  of  the  entry.  See  further,  sub  tit,,  Stamps, 
Copyhold  and  customary  estates,  post,  pp.  249,  250,  where  the  cases  decided 
under  the  former  Stamp  Acts  are  collected.  The  title  may  also  be  proved 
by  the  stamped  copy  delivered  and  signed  by  the  steward.  Go.  Litt.  s.  75 ; 
Scriven,  Oopyh.,  5th  ed.  350,  351 ;  Peake,  Evid.  94.  And  where  an  ad- 
mittance is  more  than  30  years  old,  proof  of  the  signature  of  the  steward 
is  unnecessary.  Ely,  Dean  and  Chapter  of  v.  Stewart,  2  Atk.  45 ;  Bowe  y. 
Brenton,  3  M.  &  Ey.  296 ;  but  see  Somerset,  Duke  of  y.  France,  Fortes- 
cue,  43.  Whether  court  roUs  of  a  manor  may  be  proved  by  a  copy  certi- 
fied by  the  steward  having  them  in  his  custody,  under  stat.  14  &  15  Vict. 
c.  99,  s.  14,  anie,  p.  101,  is  open  to  question.  The  roUs  need  not  be  signed 
by  the  steward.  Bridger  v.  Huett,  2  F.  &  F.  35.  A  surrender  and  pre- 
sentment may  be  proved  by  the  draft  of  an  entry,  produced  from  the 
muniments  of  the  manor,  and  the  oral  testimony  of  the  foreman  of  the 
homage  jury  who  made  tiie  presentment.  Doe  d.  Priestley  y.  Calloway,  6 
B.  &  C.  484.  And  such  a  draft  is  admissible  though  there  may  have 
been  a  subsequent  regular  enrolment.  Tbid,  495.  And  if  the  ori^:inal 
roll  be  put  in,  it  may  be  shown  to  be  incorrect  by  producing  the  minute 
of  the  steward,  or  by  other  evidence.  Ibid,  494 ;  Scriven,  Copyh.,  6th  ed. 
137,  138,  353.  Where  a  surrender  was  made  in  1774,  and  there  was  no 
record  of  it  on  the  court  rolls,  the  books  of  the  manor  containing  a  record 
of  the  admission,  which  recited  the  surrender,  were  received  as  evidence 
of  the  surrender.  B,  v.  Thruscross,  1  Ad.  &  E.  126.  As  to  proof  of  a 
recovery  in  a  manor  of  ancient  demesne,  see  Oreen  y.  Proude,  1  Ventr. 
257,  cited  ante,  p.  108.  A  presentment  in  a  manor  book  will  not  be 
rejected  because  part  of  it  has  been  cut  off,  there  being  no  groimd  for 
supposing  the  mutilation  to  be  fraudulent.  Evans  y.  Bees,  10  Ad.  &  E. 
151. 

Proof  of  Proceedings  in  Bankruptcy. 

The  proof  of  these  proceedings  will  be  iowadposi.  Part  HI.,  sub  tit. 
Actions  by  tnutees  of  bankrupts. 


Proof  of  Foreign  Law, 

The  courts  cannot  take  cognizance  of  the  laws  of  foreign  states :  they 
must  be  proved  as  facts.  Mostyn  v.  Fabrigas,  Cowp.  174 ;  Sussex  Peerage 
ease,  11  6i,  &  F.  114-117.  The  laws  of  Scotland— Jlfaie  v.  Boberts,  3  Esp. 
163 ;  WoodJiam  v.  Edwardes,  5  Ad.  &  E.  771 ;  B,  v.  Povey,  post,  p.  120 ; 
of  the  Channel  Islands ;  Brenan^s  case,  10  Q.  B.  492,  498 ;  and  of  the 
colonies ;  Asii^  v.  Fisher,  6  0.  B.  572 ;  Wey  v.  Yally,  6  Mod.  194 ;  The 
Peerless,  Lush.  103;  29  L.  J.,  P.  M.  &  A.  49— fall  within  this  rule; 
though  in  an  appeal  to  the  House  of  Lords,  that  tribunal  will  take  judi- 
cial notice  of  the  laws  prevailing  in  each  of  the  three  kingdoms ;  Cooper 
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Y.  Cooper,  13  Ap.  Ca.  88,  B.  P.;  LyeUy.  Kennedy,  14  Ap.  Ca.  43Y,  D.  P. ; 
and  in  an  appeal  from  a  colonial  court,  the  judicial  committee  of  priyy 
council  will  take  judicial  cognizance  of  the  laws  of  the  colonies  of  Gi^at 
Britain.  As  the  laws  of  Ireland  are  substantiallT  the  same  as  those  of 
England  they  would  probably  now  be  noticed.  See  Reynolds  y.  FenJUm^ 
3  0.  B.  187,  191,  per  Maule,  J.,  explaining  Ferguson  y.  Mahon,  11  Ad.  & 
E.  179.  By  Stat.  41  Geo.  3,  c.  90,  s.  9,  the  copy  of  the  statutes  of  the 
kingdom  of  Ireland,  made  by  the  parliament  there,  printed  by  the  king's 
printer,  shaU  be  receiyed  as  conclusiye  eyidence  of  the  statutes  enacted 
0^  the  parliament  of  Ireland,  prior  to  the  union,  in  any  court  of  ciyil  or 
oriminsd  jurisdiction  in  Great  Britain.  As  to  the  manner  of  proying  the 
ancient  Welsh  laws,  see  AU,-Gen,  y.  Jones,  2  H.  &  0.  347,  354,  n. ;  35 
L.  J.,  Ex.  249,  257,  n. 

It  was  formerly  laid  down  that  the  written  law  of  a  foreign  state  should 
be  proved  by  a  copy  duly  authenticated.  Clegg  y.  Levy,  3  Camp.  166 ; 
Pidon^s  case,  30  How.  St.  Tr.  491.  But  this  doctrine  has  been  oyemiled 
on  a  trial  at  bar,  in  which  oral  eyidence  of  a  foreign  advocate  was  ad- 
mitted to  prove  a  decree  of  the  National  Assembly  of  France,  1789.  De 
Bodega  case,  8  Q.  B.  208.  And  in  the  Sussex  Peerage  case,  ante,  p.  120,  it 
was  held  that  the  law  is  properly  receivable  only  from  such  oral  evidence, 
although  a  witness  may  refresh  his  own  memory  from  the  written  law. 
If  he  state  that  any  text-book,  decision,  code,  or  other  legal  document 
truly  represents  the  foreign  law,  the  court  may  regard  such  legal  docu- 
ment as  part  of  his  testimony,  and  give  effect  to  it  accordingly.  Concha 
v.  Murrieta,  40  Oh.  D.  543,  551,  554,  following  Bremer  y.  Freeman,  10 
Moo.  P.  0.  306.  A  French  vice-consiQ  has  been  admitted  to  prove  the 
French  written  law  of  marriage  by  referring  to  a  printed  edition  of  the 
Cinq  Codes,  and  by  his  own  testimony;  Lacon  y.  Uiggins,  3  Stark.  178 ; 
S.  C,  Dowl.  N.  P.  38 ;  and  a  practising  advocate  attached  to  the  consulate 
was  admitted  to  prove  the  French  law  of  bills  of  exchange.  Trimhey  v. 
Ftonier,  1  N.  C.  161. 

Foreign  law  should  be  proved  by  witnesses  of  competent  skill ;  thus  a 
tobacconist  was  rejected  as  a  witness  of  the  law  of  Scotland  respecting 
marriage,  cited  in  R,  y.  Brampton,  10  East,  287.  See  also  R,  y.  Povey, 
Dears.  32 ;  22  L.  J.,  M.  C.  19.  But  the  Jewish  marriage  law  has  been 
allowed  ex  necessitate  to  be  proved  by  persons  in  trade,  and  of  inferior 
station.  Lindo  v.  Belisario,  1  Hagg.  Con.  Bep.  216.  And  it  has  since 
been  held  that  experience  as  a  legal  practitioner  was  in  certain  cases  •  not 
necessary,  and  that  a  witness  who  was  formerly  a  merchant  and  stock- 
broker in  Belgium  mieht  be  received  as  competent  to  inform  the  court  on 
the  law  or  custom  of  bills  of  exchange  there ;  this  was  decided  on  the 
ground  that  the  witness,  from  the  course  of  his  business,  had  necessarily 
become  acquainted  with  the  Belgian  law  of  bills  of  exchange.  Vander^ 
donckt  v.  Thellusson,  8  C.  B.  812.  But  a  jurisconsult,  attached  to  the 
Prussian  consulate,  who  had  no  other  qualification  than  haying  studied 
law  at  Leipsig,  was  held  incompetent  to  prove  the  stamp  law  of  Cologne 
on  the  ground  that  he  had  had  no  practical  acquaintance  with  the  law  in 
question.  BrUtow  y.  Sequeville,  5  Exch.  275.  So  the  evidence  of  an 
English  lawyer  who  has  studied  the  foreign  law  here  is  not  admissible. 
In  re  BoneUi,  1  P.  D.  69.  An  instrument  purporting  to  be  a  divorce 
\mder  the  seal  of  the  synagogue  at  Leghorn,  is  not  admissible  without 
previous  proof  of  the  law  of  the  country;  Ganer  y.  Laneshorough,  Ly., 
Peake,  17;  but  Ld.  Kenyon  permitted  me  party  divorced  to  give  oral 
evidence  of  her  divorce  at  Leghorn,  according;  to  the  ceremony  and  custom 
of  the  Jews  there.  Ibid.  A  Eoman  Cathohc  vicar-apostolic  in  England 
has  been  admitted  to  prove  the  modem  marriage  law  of  the  church  ol 
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Borne  in  Italy.  8u4sex  Peerage  case,  11  CI.  &  F.  114,  117  rf  seq.  The 
competency  of  the  witness  to  prove  foreign  law  is  a  question  for  the 
court,  and  the  only  general  rule  that  can  be  collected  from  the  reported 
cases  is,  that  the  witness  must  from  his  profession  or  business  have  had 
peculiar  means  of  becoming  acquainted  with  that  branch  of  law  which  he 
18  called  to  prove ;  see  Vanderdonckt  v.  Thellusson,  ante,  p.  120.  The  evi-^ 
denoe  of  a  Persian  ambassador  has  been  admitted  to  prove  the  Persian  law 
of  inheritance.  In  re  Dost  Aly,  6  P.  D.  6.  And  the  certificate  of  a  foreign 
ambassador  under  the  seal  of  the  legation  was  held  sufficient  evidence  of 
the  law  of  the  country  by  which  he  was  accredited.  In  re  Klingemann,  3 
Sw.  &  T.  18;  32  L.  J.,  P.  M.  &  A.  16;  In  re  Prince  Oldenburg,  9  P.  D. 
234. 

Now  by  24  &  25  Vict.  c.  11,  the  High  Court  (see  J.  Act,  1873,  s.  16 J, 
may  remit  a  case  for  the  opinion  of  a  court  in  any  foreign  state  with  whick 
her  Majesty  may  have  made  a  convention  for  that  purpose ;  and  by  22  &  23 
Vict.  c.  63,  a  case  may  be  stated  for  the  opinion  of  the  superior  court  of 
any  part  of  her  Majesty's  dominions,  in  order  to  ascertain  the  law  of  that 
part.  A  case  may  be  stated  thereunder  for  the  opinion  of  the  Court  of 
Session  in  Scotland.    De  Thoren  v.  Ait.-Oen,,  1  Ap.  Ca.  686,  D.  P. 


Proof  of  Foreign  Judgments, 

A  judgment  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign 
court  was  presumed  to  be  regular  and  agreeable  to  the  foreign  law  until 
the  contrary  is  shown.  Alivon  v.  Fumival,  1  C.  M.  &  R.  277.  And  now 
the  stat.  14  &  15  Vict.  c.  99,  s.  7,  cited  ante,  p.  100,  provides  for  the  proof 
of  a  foreign  or  colonial  judgment,  &c.,  by  means  of  a  copy  under  the  seal 
of  the  court,  or  signed  by  a  judge  thereof,  with  a  certificate  by  him  that 
the  court  has  no  seal,  and  proof  of  the  seal  or  signature  of  the  judge  is 
unnecessary.    See  the  cases  decided  thereon,  ante,  p.  101. 

By  the  Judgments  Extension  Act,  1868  (31  &  32  Vict.  c.  54),  s.  1,  cer- 
tificates of  Irish  judgments  for  the  payment  of  debt,  damages,  or  coste 
may  be  registered  in  the  Central  Office  of  the  High  Court ;  see  J.  Act, 
1873,  8.  16,  and  J.  f Officers)  Act,  1879,  s.  5;  and  the  certificate  "shall 
from  the  date  of  sucn  registration  be  of  the  same  force  and  effect,  and  all 
proceedings  shall  and  may  be  had  and  taken  on  such  certificate  as  if  the 
judgment  of  which  it  is  a  certificate  had  been  a  judgment  originally  ob- 
tained or  entered  upon  the  date  of  such  registration  in  the  High  Court. 
Sect.  3  makes  a  similar  provision  with  respect  to  Scotch  decreets. 

The  report  of  an  Irish  jud^  to  the  Irish  court,  to  be  used  on  an 
application  to  set  aside  the  verdict,  is  evidence  in  an  action  between  the 
same  parties  of  what  took  place  at  the  trial  before  him  and  of  his  decision. 
Houstoun  V.  Sligo,  Marquis  of,  29  Ch.  D.  448,  C.  A.  And  a  shorthand  note 
of  the  judgment,  sworn  to  by  the  writer,  is  admissible  to  prove  the 
grounds  of  the  judgment.    S.  C. 


Proof  of  Entries  in  Public  Books,  Postmarks,  &c. 

Whenever  an  original  is  of  a  public  nature  and  admissible  in  evidence 
as  such,  an  examined  copy  is,  on  grounds  of  public  convenience,  also 
admissible.  Lynch  v.  Clerke,  3  Salk.  154,  vide  ante,  p.  97.  Thus  examined 
copies  of  the  entries  in  the  council  book ;  or  of  a  licence  preserved  in  the 
.Secretary  of  State's  office ;  Eyre  v.  Palsgrave,  2  Camp.  606 ;  so  of  a  record 
deposited  in  the  Land  Bevenue  Office,  under  2  Will.  4,  c.  1,  though  it  be 
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only  a  rental  of  a  crown  grantee,  and  not  a  judicial  record ;  Doe  d. 
William  IV,  v.  Roberts,  13  M.  &  W.  620;  of  entries  in  the  bank  books; 
Mortimer  y.  M'CaUan,  6  M.  &  W.  58 ;  of  a  bank-note  filed  at  the  bank ; 
Man  v.  Carey,  3  Salk.  155 ;  of  entries  in  the  books  of  the  East  India 
Company ;  B,  y.  Gordon,  2  Doug.  593 ;  or  in  the  books  of  the  oomnus- 
sioners  of  land-tax ;  B,  y.  King,  2  T.  B.  234 ;  or  of  excise ;  Fuller  y. 
Fotch,  Car.  346 ;  or  in  a  poU-book  at  an  election ;  Mead  y.  Bobinaon, 
Willes,  424 ;  Beed  y.  Lamb,  6  H.  &  N.  75 ;  29  L.  J.,  Ex.  452 ;  or  the 
register  of  yoters ;  S.  C,  Id, ;  or  an  old  book  kept  in  the  chapter-house  of 
a  dean  and  chapter,  purporting  to  contain  copies  of  leases ;  Coombe  y. 
Coether,  M.  &  M.  398 ;  Wakeman  y.  West,  7  C.  &  P.  479,  are  all  good 
eyidence  of  the  originals.  The  rules  of  sayings  banks  xinder  26  &  27  Yict. 
c.  87,  may  be  proyed  by  an  examined  copy,  sect.  4.  A  copy  of  an  old 
deed  contained  in  one  of  the  books  of  the  Bodleian  Library  (which  the 
statutes  of  the  uniyersity  forbid  to  be  remoyed)  was  admitted  in  eyidence 
under  the  special  circumstances  (but  query  if  the  original  would  itself 
haye  been  admissible  ?  ante,  pp.  102,  103).  Downea  y.  Mooreman,  Bunb. 
189.  A  collection  of  treaties,  published  by  the  direction  of  the  American 
goyemment  is  not  sufficient  to  proye  a  treaty ;  an  examined  (or  authen- 
ticated) copy  should  be  produced.  Bichardaon  y.  Anderaon,  1  Camp.  65,  n. 
Early  treaties  were  enrolled  in  Chancery;  more  recent  treaties  are  de- 
posited at  the  State  Paper  Office.  As  to  how  examined  copies  are  made, 
vide  Proof  by  examined  copy,  ante,  pp.  97,  98. 

The  postmark  on  a  letter  is  usually  taken  as  eenuine  without  proof; 
but,  if  disputed,  it  has  been  doubted  whether  the  person  who  made  it 
must  be  called ;  or  whether  it  may  be  proved  by  any  postmaster ;  or  by 
any  one  in  the  habit  of  receiving  letters  through  tne  same  post-office. 
Abbey  r.  Lilt,  5  Bing.  299;  Kent  y.  Lowen,  1  Camp.  177;  Arcangdo  y. 
Thompaon,  2  Cainp.  620 ;  Fletcher  y.  Braddyll,  3  Stark.  64  ;  i?.  y.  Plumer, 
E.  &  By.  264 ;  Woodcock  y.  HotUdaworth,  16  M.  &  W.  124.  Probably  it 
may  be  verified  in  any  of  those  ways ;  and  the  person  who  stamped  the 
letter  is  not  likely  to  recollect  that  he  did  so,  or  to  be  better  qualified  to 
speak  of  it  than  any  one  who  happens  to  be  acquainted  with  the  particular 
post-office  mark. 

There  are  various  provisions  by  Act  of  Parliament  for  proving  instru- 
ments in  the  custody  of  regbtrars  of  public  companies,  or  other  public 
officers,  by  certified  copies.  See  Proof  by  certified  copy,  ante,  pp.  98  et  aeq. 
Of  this  kind  are  the  registers  of  joint-stock  and  banMng  companies ;  as 
to  these,  vide  post,  Part  III.,  aub  tit.  Action  by  and  against  companiea. 
Proceedings  imder  Bankruptcy  Acts  are  also  facilitated  by  office  copies 
which  proye  themselves. 

Proof  of  Entriea  in  Bankera*  Booka, 

The  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vict.  c.  11),  re- 
pealing and  replacing  the  Act  of  1876  (39  &  40  Yict.  c.  48),  contains 
miportant  special  provisions  relating  to  the  means  of  proving  entries  in 
bankers*  books  and  to  their  effect  in  eyidence.  Its  provisions  are  mainly 
as  follows : — 

By  sect.  3.  **  Subject  to  the  provisions  of  this  Act,  a  copy  of  any  entry 
in  a  banker's  book  shall  in  all  legal  proceedings  be  received  as  primd  facie 
evidence  of  such  entry,  and  of  the  matters,  transactions,  and  accounts 
therein  recorded."  The  expression  **  legal  proceeding"  '*  includes  an 
arbitration ; "  sect.  10. 

Sect.  3  makes  copies  of  entries  in  bankers*  books,  evidence  of  the  matters 
therein  recorded  even  inter  alioa.    Harding  v.  Williamay  14  Ch.  D.  197. 
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By  sect.  4.  ''A  copy  of  an  entry  in  a  banker's  book  shall  not  be 
reoeiyed  in  eyidence  under  this  Act  unless  it  be  first  proved  that  the  book 
was  at  the  time  of  the  making  of  the  entry  one  of  the  ordinary  books  of 
the  bank,  and  that  the  entry  was  made  in  the  usual  and  ordinary  course 
of  business,  and  that  the  book  is  in  the  custody  or  control  of  the  bank. 
Such  proof  may  be  giyen  by  a  partner  or  officer  of  the  bank,  and  may  be 
given  orally  or  by  an  affidavit  sworn  before  any  commissioner  or  person 
authorised  to  take  affidavits." 

By  sect.  5.  **  A  copy  of  an  entry  in  a  banker's  book  shall  not  be  received 
in  evidence  under  this  Act  imless  it  be  further  proved  that  the  copy  has 
been  examined  with  the  original  entry  and  is  correct.  Such  proof  shall 
be  given  by  some  ^rson  who  has  examined  tiie  copy  with  tne  original 
entry,  and  may  be  given  either  orally  or  by  an  affidavit  sworn  before  any 
oommissioner  or  person  authorised  to  tajce  affidavits." 

By  sect.  9.  **]ji  this  Act  the  expressions  *bank'  and  *  banker'  mean 
any  person,  persons,  partnership,  or  company  carrying  on  the  business  of 
bankers,  and  having  duly  made  a  return  to  the  Commissioners  of  Inland 
Bevenue,  and  also  any  savings  bank  certified  xinder  the  Acts  relating  to 
savings  banks,  and  also  any  post-office  savings  bank. 

"  The  fact  of  any  such  bank  having  duly  made  a  return  to  the  Com- 
missioners of  Inland  Bevenue  may  be  proved  in  any  le^al  proceeding  by 
production  of  a  copy  of  its  return  verified  by  the  affidavit  of  a  partner  or 
officer  of  the  bank,  or  by  the  production  of  a  copy  of  a  newspai)er  pur- 
porting to  contain  a  copy  of  such  return  published  by  the  Commissioners 
of  Inland  Bevenue;  the  fact  that  any  such  savings  bank  is  certified 
under  the  Acts  relating  to  savings  banks  may  be  proved  by  an  office  or 
examined  copy  of  its  certificate ;  tine  fact  that  any  such  bank  is  a  post- 
office  savings  bank  may  be  proved  by  a  certificate  purporting  to  be  under 
the  hand  of  Her  Majesty's  Postmaster-General  or  one  of  the  secretaries  of 
the  Post  Office. 

"  Expressions  in  this  Act  relating  to  '  bankers'  books '  include  ledgers, 
day  books,  cash  books,  account  bo^s,  and  all  other  books  used  in  the 
ordinary  business  of  the  bank." 

By  45  &  46  Vict.  c.  72,  s.  11  (2),  the  expressions  "bank"  and 
"  bankers"  in  the  above  Act,  ** shall  include  any  company  carrying  on 
the  business  of  bankers  to  which  the  provisions  of  the  Companies  Acts, 
1862  to  1880,  are  applicable,  and  having  duly  furnished  to  the  registrar 
of  joint  stock  companies  a  list  and  summary  with  the  addition  specified 
by  this  Act,  and  the  fact  of  such  list  and  summary  having  been  duly 
furnished  may  be  proved  in  any  legal  proceedings  by  the  certificate  of 
the  registrar  or  any  assistant  registrar  for  the  time  beine  of  joint-stock 
companies."  By  sect.  H  (1))  this  list  and  summary  is  w&t  specified  in 
the  Companies  Act,  1862,  P^  II.,  and  **  the  addition"  is  a  statement  of 
the  names  of  the  places  where  the  company  carries  on  its  business. 

Proof  of  Entries  in  Corporation  Books, 

The  official  acts  of  a  municipal  corporation,  registered  in  books,  may  be 
proved  by  production  of  them.  Thetford  case,  12  Yin.  Ab.  90.  To  make 
the  books  evidence,  it  must  appear  that  they  come  from  the  proper 
custody ;  as  from  a  chest  which  has  always  been  in  the  custody  of  the 
clerk  of  the  corporation.  Ibid, ;  Shrewsbury ,  Mercers  o/v.  Hart,  1  0.  & 
P.  114.    When  the  entries  in  the  books  are  admissible  as  being  of  a 

gablio  nature,  examined  copies  are  evidence.    Brooas  v.  London,  Mayor  of, 
tra.  307.    And  where,  in  order  to  prove  the  defendant  a  freeman,  a  cony 
upon  stamped  paper,  was  produced  of  a  loose  paper  upon  a  file,  which  me 
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-witneBB  Bald  was  also  on  a  stamp,  and  was  kept  with  other  similaT 
stamped  entries  on  a  file  amon^  the  corporation  papers,  and  it  appeared 
that  there  was  also  a  book  in  which  the  acts  of  the  corporation  were  kept, 
and  wherein  iliere  was  an  entry  more  at  large  of  the  s:eeman*s  admission 
made  when  he  was  originally  admitted,  but  there  was  no  stamp  in  the 
book ;  it  was  held  that  the  loose  paper  being  the  only  effectual  act,  as 
having  the  proper  stamp,  must  be  looked  upon  as  the  proper  and  original 
act  of  the  corporation,  and  that  a  copy  of  that  was  good  evidence. 
Per  Noel,  J.,  R.  v.  Headf  Peake,  Ev.  92,  n.  This  case  seems  to  turn  on 
the  necessity  of  a  stamp.  Entries  of  a  private  nature,  which  do  not 
relate  to  corporate  acts,  must,  if  admissible,  be  produced;  and  copies 
of  them  are  not  evidence,  though  long  kept  among  the  corporate  muni- 
ments. B.  V.  Chm^n,  1  Stra.  401.  An  erasure  in  me  entry  m  the  minute 
book  of  a  corporation  must  be  presumed  to  have  been  made  before  the 
entry  was  signed.  Steevens  Hospital  v.  Dyer^  15  Ir.  Oh.  B.  405,  Where 
entries  made  in  the  books  of  a  colle^  were  usually  attested  by  the  regis- 
trar who  was  a  notary  public,  and  signed  by  him  as  such,  entries  not  so 
attested  were  held  inadmissible  as  evidence  of  reputation.  Fox  v.  Btar^ 
block,  17  Oh.  D.  429. 


Proof  of  RegisUrs  of  Births,  Baptisms^  Marriages,  dx, 

Fansh  registers  of  baptisms,  marriages,  and  burials  may  be  proved  by 
production  of  the  register  itself,  or  by  examined  copies.  B.  N.  P.  247. 
If  a  copy  be  produced,  it  should  be  shown  that  the  original  was  in.  its 
proper  custody;  this  is  regulated  by  52  Geo.  3,  c.  146,  s.  5,  post,  p.  125; 
it  is  not  sufficient  to  show  that  the  register  was  in  the  custody  of  the 
parish  clerk.  Doe  d.  Ld»  Arundel  v.  Fowler,  14  Q.  B.  700.  In  order  to 
prove  the  refi;ister  of  a  marriage  it  is  not  necessarv  to  call  the  attesting 
witnesses ;  but,  as  the  regi^r  affords  no  proof  of  the  identity  of  the 
parties,  some  evidence  of  that  fact  must  be  given,  as  by  calling  the 
minister,  clerk,  or  attesting  witnesses,  or  others  present ;  or  the  hand- 
writing of  the  parties  may  be  proved.  Birt  v.  Barlow,  1  Dou^.  172.  But 
whatever  is  sufficient  to  satisfy  the  jury  as  to  the  identity  is  good 
evidence;  Id,  174;  Hubbard  y,  tees,  L.  B.,  1  Ex.  255;  and  it  seems  from 
the  last  case  that  the  mere  similarity  of  names  is  sufficient  evidence  for 
the  jury,  and  where  the  jury  are  satisfied  as  to  the  identity  the  court  will 
not  interfere.  See  also  La  Cloche  v.  La  Cloche,  L.  B.,  4  P.  0.  325,  333, 
and  R,  v.  Weaver,  L.  B.,  2  0.  0.  85.  To  prove  the  handwriting  of  the 
parties  in  the  register  it  is  not  necessary  to  produce  the  original  register 
for  that  purpose,  but  the  witness  may  speak  to  the  handwriting  in  it 
without  producing  it.  Sayer  v.  Glossop,  2  Exch.  409.  A  photographic 
likeness  may  often  be  used  for  the  purpose  of  identification ;  this  is 
constantly  done  in  actions  for  divorce,  and  has  been  even  allowed  in  a 
criminal  trial.  Where  a  woman  was  tried  for  bigamy,  a  photograph  of 
her  first  husband  was  allowed  by  Willes,  J.,  to  be  shown  to  witnesses 
present  at  the  first  marriage,  in  order  to  prove  his  identity  with  the  person 
mentioned  in  the  certificate  of  that  marriage.  R.  v.  Tolson,  4  F.  &  F.  103. 
If  a  marriage  is  proved  by  a  person  who  was  present,  it  is  not  necessary 
to  prove  the  registration,  or  licence,  or  banns.  Allison* s  case,  B.  &  By. 
109.  The  register  is  admissible  evidence,  although  it  be  shown  that  tne 
incumbent  was  accustomed  to  cause  the  entries  to  be  made  from  the 
information  of  others,  and  not  from  personal  knowledge.  Doe  d.  France 
v.  Andrews,  Id  Q.  B.  756. 

The  Act  still  in  force  for  the  registration  of  baptisms  and  burials  by 
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elergY  of  the  Church  of  England  is  52  Oteo.  3,  c.  146.  It  directs  that  the 
parish  register  shall  be  kept  by  the  clergyman  either  at  his  residence  or  in 
the  church  (sect.  5),  and  provides  that  verified  copies  shall  be  annually 
sent  to  the  registrar  of  tne  diocese  (sect.  7).  It  seems  that  the  latter, 
being  public  documents,  are  evidence  as  well  as  the  former,  and  may  be 
proved  by  examined  copies.  Walker  v.  Beauchampy  6  C.  &  P.  652,  per 
Alderson,  B. ;  and  see  Att.-Gen.  v.  Oldham,  cited  in  Bum  on  Parish 
Registers,  209.  But  qtuere  whether  the  bishop's  transcripts,  made  before 
that  Act,  can  be  used  except  as  secondary  evidence?  See  Walker  v. 
Beauchampf  supra. 

The  registration  of  marriages  by  clergy  of  the  Church  of  England  is 
now  regulated  by  6  &  7  Wiil.  4,  c.  86.  By  sect.  31  and  schedule,  the 
minister,  after  solemnising  a  marriage,  is  to  register,  in  two  register 
books,  in  the  form  prescribed  by  the  Act,  the  date,  names,  age,  condition, 
and  rank  of  the  parties,  their  residence  at  the  time  of  the  marriage,  and 
the  names  and  rank  of  their  fathers ;  and  the  entries  are  to  be  signed  by 
the  minister,  the  parties  married,  and  two  witnesses ;  by  sect.  33,  one  of 
these  books,  when  filled,  is  to  be  sent  to  the  superintendent  registrar, 
and  the  other  to  be  kept  by  the  minister  with  the  registers  of  baptisms  and 
burials.    As  to  proof  of  these  roasters  by  copies,  vide  post,  p.  126. 

By  27  &  28  Vict.  c.  97,  all  burials  in  any  burial  groimd  in  England  are 
to  lie  registered.  By  sect.  5  these  registers  and  copies  thereof  may  be 
used  in  evidence  of  tne  burials  entered  therein. 

A  burial  under  the  Burial  Laws  Amendment  Act,  1880  (43  &  44  Vict. 
c.  41),  is  by  sect.  10  to  be  certified  by  the  person  in  charge  thereof,  to  the 
peroon  who  is  bound  to  keep  the  register,  and  the  latter  is  to  enter  the 
ourial  therein. 

By  3  &  4  Vict.  o.  92,  certain  non-parochial  registers  of  births,  bap^tisms, 
deaths,  buriids,  and  mania^;es,  transferred  to  the  custody  of  the  Registrar- 
C^eral,  are  made  admissible  in  evidence,  either  by  producing  them,  or 
by  certified  extracts  from  them,  after  previous  notice  to  the  opposite  party 
of  the  intention  to  use  them.  And  by  21  &  22  Vict.  c.  25,  numerous 
other  non-parochial  registers  and  records  of  births,  deaths,  baptisms, 
burials,  and  marriages  have  been  since  certified  to  be  faithful,  and 
deposited  with  the  registrar-general,  and  have  become  admissible  in 
evidenoe. 

By  42  &  43  Yict.  c.  8,  s.  3,  where  by  lawful  authority  documents  such 
as  registers,  muster-rolls,  and  pay  lists  have  been  kept,  showing  deaths, 
births,  and  marriages  among  officers  and  soldiers,  and  these  or  certified 
extracts  thereof  have  been  transmitted  to  the  Be^trar-General,  they 
and  certified  copies  thereof  shall  be  admissible  in  evidence ;  butfsects.  4, 
5)  in  respect  of  births,  deaths,  and  marriages  in  the  United  ^Kingdom, 
only  in  respect  of  those  which  occurred  prior  to  1st  July,  1879. 

The  general  registration  of  births,  marriages,  and  aeaths  is  regulated 
by  the  6  &  7  Will.  4,  c.  86,  explained  and  amended  by  the  1  Vict.  c.  22. 
By  these  Acts  district  re^trars  are  appointed,  whose  duties  are  inde- 
pendent of  those  belongmg  to  the  parochial  clergy.  Regulations  are 
made  for  the  custody  of  the  register  books,  and  the  re^strars  are  directed 
to  learn  and  register  the  particulars  requiied  to  be  registered  according  to 
the  forms  in  the  schedules  to  the  first  Act.  These  pamculars  comprise  in 
the  case  of  births,  the  time  of  birth,  name  (if  an^),  and  sex,  the  names  of 
the  parents,  and  the  condition  of  the  father,  and  in  the  case  of  deaths,  the 
age,  sex,  and  condition  of  the  deceased;  and  by  1  Yict.  c.  22,  the 
Registrar-General  may  direct  the  place  of  birth  or  death  to  be  added  to  the 
register  of  those  facts,  and  the  addition,  when  so  made,  shall  be  taken,  to 
aU  intents,  to  be  part  of  the  entry  in  the  register. 
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The  stat.  6  &  7  Will.  4,  o.  86^  as  above  stated,  reg^ulates  the  registration 
of  marriages  by  clergymen  of  tiie  Church  of  England,  and  it  also  re^^olates 
those  by  Quakers  and  Jews.  For  the  particulars  required  to  be  registered, 
vide  ante,  p.  125, 

The  Act  6  &  7  Will.  4,  c.  85,  for  amending  the  law  of  marriage, 
provides  for  the  registration  of  marriages  sol&innized  under  that  Act, 
and  is  also  incorporated  with  the  above  Act,  c.  86,  and  it,  by  sect.  44, 
enacts  that  the  provisions  of  the  Act,  c.  86,  supra,  relating  to  tlie  register 
of  marriages,  or  certified  copies  thereof,  shall  extend  to  marriages  under 
the  Act,  c.  85. 

By  6  &  7  Will.  4,  c.  86,  s.  38,  it  is  provided  that  certified  copies  of 
entries,  purporting  to  be  sealed  with  the  seal  of  the  Eegistrar-Gmeral*s 
office,  shall  be  <*  evidence  of  the  birth,  death,  or  marriage  to  which  the 
same  relates,  without  any  further  or  other  proof  of  such  entry,  and  no 
certified  copy  purporting  to  be  given  in  the  said  office,  shall  be  of  any 
force  or  effect,  which  is  not  sealed  or  stamped  as  aforesaid."  The  identity 
of  the  party  must  of  course  be  proved.  Parkinson  v.  Fran4:is,  15  Sim. 
160.  As  to  this  vide  ante,  p.  124.  By  sect.  35  the  registrars,  as  also  all 
rectors,  curates,  &c.,  are  bound  to  give  certified  copies :  it  is  not  expressly 
provided  that  these  latter  certificates  shall  be  evidence  without  further 
verification.  It  has,  however,  been  held  that  under  14  &  15  Vict.  o.  99, 
s.  14,  cited  ante,  p.  101,  certified  copies  of  parish  registers,  purporting  to 
be  signed  by  A.  B.,  **  incumbent,"  or  **  rector,"  or  "  vicar,"  or  **  curate," 
without  specifying  the  parish  over  against  the  name,  or  adding  "  of  the 
above  parish,"  are  admissible  without  verification ;  for  it  will  be  intended 
that  the  incumbent,  &c.,  is  incumbent  of  the  parish  named  in  the  certifi- 
cate, and  is  the  officer  intrusted  with  the  custody  of  the  original  re^^ister. 
Re  HalVs  Estate,  22  L.  J.,  Ch.  177,  L.J  J.  So,  a  certificate  purportmg  to 
be  signed  by  the  registrar  having  the  custody  of  the  original  register  is 
admissible  on  its  mere  production.     R,  v.  Weaver,  L.  B.,  2  C.  C.  85. 

As  these  Acts  require  a  fuller  statement  to  be  entered  in  the  registers 
than  before,  the  question  arises  how  far  the  register  is  evidence  of  all  the 
facts  stated  in  it  as  to  the  time  and  place  of  birth,  age,  description,  &c. 
It  should  seem,  however,  that  such  particulars  being  supplied  by  private 
persons  only,  and  not  being  withm  the  knowledge  of  the  registering 
officer,  are  not  admissible  as  evidence  of  them  against  third  persons, 
merely  because  they  are  officially  entered  on  the  register ;  Semb.per  cur. 
Huntley  v.  Donovan,  15  Q.  B.  96.  And  accordingly  such  certificate  of 
birth  IS  evidence  of  the  fact,  but  not  of  the  date  of  birth.  Re  WintU^ 
L.  B.,  9  Eq.  373,  M.  B.  The  judgment  in  R,  v.  Weaver,  supra,  proceeds 
on  a  contrary  assumption,  but  the  point  does  not  appear  to  have  been 
noticed. 

The  Births  and  Deaths  Eegistration  Act,  1874  r37  &  38  Vict.  c.  88), 
which  is  (by  sect.  52]  to  be  read  with  the  earlier  Acts  relating  thereto, 
contains  (sect.  38)  restrictions  on  the  admissibility  of  these  registers  of 
births  and  deaths  in  evidence,  but  the  provisions  are  of  too  minute  a 
character  to  be  further  noticed  here.  It  would  seem  from  this  section 
that  the  entries  of  other  registrars  besides  the  Be^strar-General  may  be 
evidence  under  certain  limitations.  Thus  the  district  registrar's  certi- 
ficate is  evidence  of  death.  See  TraiU  v.  Kibblewhite,  10  Jur.  107, 
Shadwell,  V.-C,  1847. 

The  registration  of  a  building  under  6  &  7  Will.  4,  c.  85,  for  the 
solemnisation  of  marriages  under  that  Act,  may  be  proved  either  by  a 
certified  copy  under  14  &  15  Vict.  c.  99,  s.  14,  ante,  p.  101,  or  by  an 
examined  copy  of  the  register.  R.  v.  Manwaring,  1  Dears.  &  B.  132 ; 
26  L.  J.,  M.  C.  10.    By  stat.  19  &  20  Vict.  c.  119,  s.  24,  every  certified 
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oopy  or  extract  sealed  or  stamped  with  the  seal  of  the  General  Begister 
Office,  shall  be  received  as  evidence  of  the  place  of  meeting  therein 
mentioned  having  been,  at  the  time  therein  stated,  duly  certified  and 
registered  or  recorded  as  by  law  required,  without  any  further  or  other 
proof  of  the  same. 

Baptisms  and  marriages  in  Scotland  and  Ireland,']  Scottish  parochial 
registers  of  baptism  are  admissible  in  evidence.  LydL  v.  Kennedy,  14 
Ap.  Ca.  437,  D.  P. 

The  Act  19  &  20  Yict.  c.  96,  s.  1,  invalidates  every  irregular  marriage 
in  Scotland  contracted  after  31st  December,  1856,  unless  one  of  the  par- 
ties had  at  the  date  thereof  his  or  her  usual  place  of  residence  there, 
or  had  lived  in  Scotland  for  twenty-one  days  next  preceding  such  mar- 
riage. By  sect.  2,  the  registrar  of  the  parish  or  burgh  m  which  an 
irregular  marriage  has  been  contracted  after  the  said  day,  is,  upon  receiv- 
ing a  certain  warrant  from  the  sheriff  or  sheriff-substitute,  granted  on 
the  joint  petition  of  the  parties,  to  enter  the  marriage  in  a  register,  and 
a  certified  copy  of  such  entry  signed  by  the  registrar  is  to  be  received  in 
evidence  of  such  marriage,  and  of  such  residence  or  of  such  previous 
living  twenty-one  days  in  Scotland,  in  all  courts  in  the  United  Kingdom 
and  dominions  therexinto  belonging. 

The  Irish  Marriage  Act  (7  &  8  Yict.  c.  81),  amended  by  and  incorporated 
•with  26  &  27  Vict.  c.  27 ;  33  &  34  Vict.  c.  110,  Part  11. ;  and  36  &  37  Vict. 
c.  16,  provides  for  the  registration  of  all  marria^  in  Ireland.  By  7  &  8 
Vict.  c.  81,  8.  71 ,  certified  copies  of  entries  are  given  at  the  register  office 
in  Dublin,  and  these,  if  purporting  to  be  sealed  or  stamped  with  the  seal  of 
the  office,  are  made  evidence  of  the  marriage  to  which  they  relate  without 
any  further  proof  of  such  entry  or  of  the  seal. 

Births^  deaths^  and  marriages  in  India  and  the  ColmiiesJ]  Books  kept 
among  the  archives  of  the  East  India  Company  before  the  transfer  of  their 
flupreme  powers  to  the  crown,  being  copies  of  marriage  registers  kept  at 
each  presidency,  and  transmitted  officially  to  the  company,  are  evidence 
of  marriages  in  India,  when  produced  from  the  proper  custody.  Batdiff 
v.  Baicliff,  1  Sw.  &  Tr.  467 ;  29  L.  J.,  P.  M.  &  A.  171.  So  simUar  copies 
of  registers  of  baptism  in  India  are  admissible  in  evidence.  Queen's  Prodor 
V.  Fry,  4  P.  D.  230.  These  registers  are  deposited  at  the  offices  of  the 
Secretary  of  State  for  India. 

By  the  14  &  15  Vict.  c.  40,  s.  11,  provision  was  made  for  the  re^stra- 
tion  of  the  marriages  of  persons  professing  the  Christian  religion  in  India, 
solemnised  under  that  Act  before  a  registrar,  and,  by  sect.  12,  duplicates 
of  the  register  were  directed  to  be  transmitted  to  the  secretary  to  the 
government  in  the  presidency  or  place,  or  place  of  residence  of  the 
registrar,  to  be  kept  by  him ;  and  in  certain  instances  these  dupKcates  were 
to  be  transmitted  to  the  Registrar-General  of  Births,  &c.,  m  England. 
Sect.  21  enacted,  that  the  Act  was  not  to  affect  marriages  solemnized  in 
India  by  persons  in  holy  orders,  nor  Scotch  marriages  there  legalized  by 
stat.  58  Qeo.  3,  c.  84,  nor  other  legal  marriages  there ;  and  the  Govemor- 
General  was  empowered  to  make  laws  for  tne  registration  of  such  mar- 
riages ;  and  to  provide  for  the  transmission  of  duplicates  to  the  Re&;istrar- 
General  of  Birtns,  &c.,  in  England.  Sect.  22  provided  that  certified  copies 
of  the  certificates  delivered  under  this  Act  to  the  Registrar- General,  pur- 
porting to  be  sealed  or  stamped  with  the  seal  of  tiie  General  Begister 
Office,  should  be  received  as  evidence  of  the  marriage  to  which  they  relate, 
without  further  proof  of  such  certificate,  or  of  anyentry  therein.  This 
Act  was  repealed  by  the  Stat.  Law  Bev.  Act,  1875,  with  the  proviso  that 
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such  repeal  shall  not  affect ''  the  proof  of  any  past  act  or  thing."  These 
marriaees  are  now  refj^ulated  by  Indian  Acts. 

By  stjett.  42  &  43  Vict.  c.  8,  agisters  kept  under  Queen's  regulations  of 
births,  deaths,  and  marriages  occurring  out  of  the  United  Kingdom,  among 
British  officers  and  soldiers,  are  to  be  transmitted  to  the  Begis&ar-General, 
and  filed  or  copied  in  the  '*  Army  Bolster  Books,"  which  is  to  be  deemed 
a  certified  copy  of  the  register  book  within  the  meaning  of  the  Begistration 
Acts. 

In  Australia,  Canada,  Nova  Scotia,  the  West  Indies,  and  other  of  the 
British  colonies,  Acts  of  parliament  are  in  force  for  the  registration  of 
births,  marriages,  and  deaths,  and  where  such  is  the  case  the  registers  may 
be  used  in  evidence. 

BirthSy  deaihsy  and  marriafea  at  sea.]  By  17  &  18  Vict.  c.  104,  s.  282, 
the  masters  of  ships  for  which  official  log-oooks  were  required  were  to 
enter  therein  births,  marriages  and  deaths  taking  place  on  ooard,  and,  by 
sect.  285,  these  entries  are  to  be  received  in  evidence  in  any  proceed- 
ing in  any  court  of  justioe,  saving  all  just  exceptions ;  vide  post,  p.  129. 
The  Birtns  and  Deaths  Begistration  Act,  1874  (37  &  38  Vict.  c.  88),  by 
sect.  54,  repeals  17  &  18  Vict.  c.  104,  s.  282,  so  far  as  relates  to  entries  to 
births  and  deaths,  and  by  sect.  37,  provides  for  the  record  of  births  and 
deaths  happening  on  board  shi^.  A  return  is  to  be  made  of  such  record 
to  the  B^strar-Gbneral  of  Shipping  and  Seamen,  who  (sub-sect.  5)  is  to 
send  a  certified  copy  of  such  return  to  the  Begistrar  General  of  Births  and 
Deaths.  By  sub-sect.  7,  the  copy  is  to  be  filed  or  copied  in  '*  a  marine 
registor-book,"  which  is  to  be  deemed  to  be  a  oertifiea  copy  of  a  register- 
hwlk  within  the  meaning  of  the  Begistration  Acts. 

BirthSf  deaths,  and  marriages  abroad,']  Foreign  renters  of  births, 
baptisms,  marriages,  and  deaths  would  seem  to  be  admissible  as  to  those 
matters  properly  and  regularl^r  recorded  in  them,  if  proved  to  have  been 
prepared  under  official  authority.  See  Lyell  v.  Kennedy,  14  Ap.  Ca.  448, 
449,  per  Lord  Selbome.  Thus,  in  AbhoU  v.  Abbott,  29  L.  J.,  P.  M.  &  A- 
57,  a  certificate  copied  from  a  register  of  marriages  kept  by  the  cur^  of  a 
parish  in  Chili,  under  public  authority,  was  received.  In  this  case  the 
certificate  was  signed  by  the  curS,  whose  signature  and  character  were 
verified  by  the  certificate  of  a  notary  public,  whose  character  was  further 
certified  by  the  certificate  of  three  other  notaries  public,  their  character 
being  in  turn  verified  by  the  Minister  for  Foreign  Affairs  for  Chili,  and 
this  again  by  the  Britisn  consul  there.  In  Brinkley  v.  Att.'Gen,,  15  P.  D. 
76,  a  certificate  of  a  marriage  in  Japan  given  by  the  chief  secretary,  and 
verified  by  the  Vice  Minister  of  State,  was  received,  evidence  being  given 
that  they  occupied  those  offices,  and  as  to  the  law  of  marriage  there.  Agis- 
ters of  birtiis,  baptisms,  marriages,  and  burials  of  British  subjecte  beyond 
seas,  which  have  been  transmitted  from  different  British  embassies  and 
factories  on  the  continent  of  Europe  and  elsewhere,  are  now  placed  in  the 
registry  of  the  Consistory  Court  of  London.  By  12  &  13  Vict.  c.  68, 
British  consuls  authonzea  to  act  for  this  countiy  abroad  may  be  em- 
powered by  a  Secretary  of  State  to  grant  licences  for,  and  to  solemnize 
marriages  where  both  or  one  of  the  parties  are  British  subjects ;  and  by 
secte.  11,  12,  they  are  directed  to  make  entries  of  these  marriages  in  a 
register  book,  copies  of  which  are  to  be  forwarded  to  the  Secretary  of 
State,  and  by  him  transmitted  to  the  Begistrar-Oeneral.  Sect.  18  pro- 
vides, that  this  Act  tiiall  be  taken  as  part  of  the  Act  6  ft  7  Will.  4,  c.  86, 
0,nte,  pp.  125,  126,  and  that  every  consul  shall  be  deemed  a  registrar  under 
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that  Act,  and  the  provisions  of  that  Act  shall  relate  to  consuls  and  the 
roasters  of  marriages  under  this  Act  and  certified  copies  thereof. 

By  the  Consular  Marriages  Act,  1868  (31  &  32  Vict.  c.  61),  s.  3,  every 
person  acting  or  legally  authorized  to  act  in  the  place  of  a  British  consul, 
duly  authorized  to  solemnize  marriages,  shall  be  deemed  a  British 
consul  duly  authorized  for  all  the  purposes  of  the  Act,  12  &  13  Vict.  c.  68, 
anUy  p.  128. 

Proof  of  Merchant  Shipping  Documents. 

By  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  various 
provisions  are  made  for  the  easier  proof  of  documents  relating  to  such 
shipping.  Thus,  all  documents  purporting  to  be  issued  or  written  by 
direction  of  the  Board  of  Trade,  and  to  he  sealed  with  the  seal  of  the 
Board  or  signed  by  one  of  the  secretaries  or  assistant  secretaries  of  such 
Board,  shaU  be  received  in  evidence  and  deemed  to  be  so  issued  or  written 
without  further  proof,  imless  the  contrary  be  shown.    Sect.  7. 

The  Board  issues  forms  of  books,  instriiments,  and  papers  required  by 
the  Act  and  sealed  with  its  seal;  and  none  **  unless  made  in  such  form 
shall  be  admissible  in  evidence  in  any  civil  proceeding  on  the  part  of  any 
owner  or  master  of  any  ship.'*  A  form  purporting  to  nave  been  so  issued.. 
and  bearing  the  seal  is  to  be  taken  primd  facie  as  in  the  form  required. 
Sect.  8. 

Every  register  or  declaration  made  in  pursuance  of  Part  II.  of  the  Act, 
in  respect  of  a  British  ship,  may  be  proved  either  by  production  of  the 
original,  or  by  an  examined  copy,  or  by  a  copy  purportmg  to  be  certified 
under  the  hand  of  the  registrar  or  person  in  cnarge  of  the  original ;  and 
every  such  register  or  copy,  and  every  certificate  of  registry  of  a  British 
ship,  purporting  to  be  signed  by  the  registrar  or  proper  officer,  shall  be 
received  m  evidence,  as  primS  faci€  proof  of  all  the  matters  contained  or 
recited  in  the  register,  when  the  register  or  copy  is  produced,  and  of  all 
matters  contained  in  or  indorsed  on  such  certificate  of  registry,  and  pur- 
porting to  be  authenticated  by  the  signature  of  a  registrar,  when  such 
certificate  is  produced.  Sect.  107.  The  several  particulars  to  be  declared, 
registered,  or  certified,  are  fully  specified  in  the  Act. 

Sect.  280  requires  official  log-books  to  be  kept  in  a  prescribed  form,  con- 
taining certain  entries ;  and  by  sect.  285  all  entries  so  made  in  such  logs 
shall  be  received  in  evidence  in  any  court  subject  to  all  just  exceptions. 
See  The  Henry  Coxon^  3  P.  D.  156,  cited  ante,  p.  61.  The  entry  therein  of 
births,  marriages,  and  deaths,  was  provided  for  by  sect.  282,  but  births 
and  deaths  are  now  registered  under  37  &  38  Vict.  c.  88,  s.  37,  vide  ante, 
p.  128. 

The  saving  in  sects.  282,  285,  leaves  open  the  question  of  the  admissi- 
bility of  such  entries  as  evidence  of  the  fact  entered.  It  would  seem  too 
that  the  book  must  be  proved  to  be  the  official  log-book  so  kept  under 
the  Act. 

Sect.  107  of  17  &  18  Vict.  c.  104,  supra,  corresponded  almost  verbatim 
with  the  provisions  of  sect.  12  of  Lord  Brougham's  Evidence  Act  (14  & 
15  Vict.  c.  99);  this  latter  section  was  repealed  by  the  Stat.  Law  Rev.  Act, 
1875. 

By  the  Merchant  Shipping  Act  Amendment  Act,  1855  (18  &  19  Vict. 
c.  91),  s.  15,  the  copy  or  ^nscript  of  the  register  kept  by  the  chief 
registrar  in  London,  or  by  the  Begistrar-General  of  Shipping  and  (see 
35  &  36  Vict.  c.  73,  s.  4)  Seamen,  is  to  ''have  the  same  effect  to  all 
intents  and  purposes  as  the  original  register." 

In  B.  V.  Castro,  Q.  B.  trial  at  bar,  28  Nov.  1873,  ex  relatione  editoris, 
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crew  lists  of  yeesels  which  had  cleared  from  the  custom-house  at  Neiw 
York  were  allowed  to  bo  proved  by  examined  copies,  without  aocounting 
for  the  uon-production  of  the  originals,  vide  ante,  p.  98. 

Proof  of  Corporation  Deeds, 

Fixing  the  common  seal  is  tantamount  to  deHvery.  Com.  Dig.  Fait 
(A.  3).  But  if  the  seal  be  affixed  without  the  intent  that  the  deed  should 
take  effect  presently,  a  subsequent  delivery  is  necessary.  Derby  Canal 
Co,  V.  WUmot,  9  East,  360;  Mowatt  v.  Castle  Steel,  dtc,  Co.,  34  Ch.  D.  58, 
C.  A.  See  Staple  of  England,  Mayor  of  v.  Bank  of  England,  21  Q.  B.  D. 
165,  166,  per  Wills,  J.  The  seal  must  be  proved  by  some  one  who  knows 
it,  but  it  IS  not  necessary  to  call  a  witness  who  saw  it  af&xed.  Moises  v. 
Thornton,  8  T.  B.  307 ;  Bronnker  v.  Atkyns,  Skinn.  2.  Some  corporation 
seals,  as  that  of  London,  require  no  proof.  Doe  d.  Woodmass  v.  Mason,  1 
Esp.  53.  Not  so  the  seal  of  the  Bank  of  England ;  semh.  Doe  d.  Bank  of 
England  v.  Chambers,  4  Ad.  &  E.  410 ;  nor  the  seal  of  any  other  corpora- 
tion, unless  it  be  made  to  prove  itself  by  some  statute,  or  be  made 
admissible  by  the  Act  8  &  9  Vict.  c.  113,  s.  1,  ante,  p.  100. 

If  the  seal  of  a  corporation  be  attached  to  an  instrument,  it  will  be  pre- 
sumed, as  against  them,  to  have  been  regularly  attached,  and  it  lies  on 
them  to  give  stnct  proof  to  the  contrary,  so  as  to  exclude  such  presump- 
tion. Clarke  v.  Imperial  Oas  Co,,  4  B.  &  Ad.  315.  The  presumption 
may,  however,  be  rebutted  by  evidence.  Anon,,  12  Mod.  423;  Staple  of 
England,  Mayor,  <Src,  of  v.  Bank  of  England,  21  Q.  B.  D.  160,  C.  A.  The 
irregularity,  when  a  defence,  might  formerly  have  been  shown  under  non 
est  factum.  Hill  v.  MancJiester  Waterworks  Co,,  6  B.  &  Ad.  866;  B,  British 
Bank  v.  Turquand,  5  E.  &  B.  256 ;  D*Arcy  v.  Tamar^  <fcc.  By,  Co,,  L.  B.,  2 
Ex.  158.  But  it  would  now  seem  necessary  to  plead  it  specially,  as  the 
objection  would  be  likely  to  take  the  plaintiff  oy  surprise.  See  Bules 
1883,  0.  xix.  r.  15,  anie,  p.  78.  A  person  who  manages  the  affairs  of  a 
trading  corporation  must  of  necessity  have  power  to  use  the  corporate 
seal  for  those  acts  he  is  authorized  to  perform.  Ex  pte.  Contract  Corpora^ 
tion,  L.  E.,  3  Ch.  105,  116.  As  to  the  power  of  de  facto  directors  to  bind 
their  company,  see  In  re  County  Life  Assurance  Co,,  L.  B.,  5  Ch.  288. 
It  is  not  settled  whether  such  a  deed  proves  itself  after  thirty  years.  B, 
V.  Bathwick,  2  B.  &  Ad.  639.  Lapse  of  time  does  not  increase  the  diffi- 
culty of  proving  a  corporation  seal,  which  is  one,  but  not  the  only,  reason 
for  dispensing  with  proof. 

As  to  proof  where  the  deed  is  attested,  vide  post,  p.  131,  and  as  to  what 
constitutes  attestation,  vide  post,  pp.  132,  133.  The  name  of  a  corporation 
as  stated  in  a  deed  must  be  the  same  in  substance  with  the  true  name,  but 
need  not  be  the  same  in  words  or  syllables.  B,  v.  Baugfdey,  4  B.  &  Ad. 
650,  citing  Zynn*«  {Mayor  of)  Case,  10  Eep.  124;  Croydon  Hospital  v. 
Farley,  6  Taunt.  467.  And  wnere  a  municipal  corporation  which,  under 
21  &  22  Yict.  c.  98,  s.  24,  was  also  the  local  ooard  of  health,  entered  into 
a  contract  under  seal  as  such  local  board,  the  corporation  was  held  to  be 
bound.   Andrews  v.  Byde,  Mayor,  <fcc.  of,  L.  E.,  9  Ex.  302. 

Where  a  question  arises  as  to  the  effect  of  two  deeds  relating  to  the 
same  subject-matter,  both  executed  on  the  same  day,  it  must  be  proved 
which  was  in  fact  executed  first ;  but  if  there  is  anything  in  the  deeds 
themselves  to  show  an  intention  either  that  they  shidl  take  effect  pari 
passu,  or  even  that  the  later  deed  shall  take  effect  in  prioritv  to  the 
earlier,  then  the  court  will  presume  that  the  deeds  were  executed  in  such 
order  as  to  give  effect  to  that  intention.  Oartside  v.  Silkstone  and  Dod^ 
worth  Coal  and  Iron  Co,,  21  Ch.  D.  762. 
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Attesting  vntnesSy  when  to  he  called.']  It  was  long  a  settled  rule  that 
wherever  a  deed  or  other  instrument  is  subscribed  by  attesting  witnesses, 
one  of  them  at  least  must  be  called  to  prove  ^e  execution ;  audit  was  held 
that  such  testimony  could  not  be  dispensed  with,  though  the  defendant 
had  admitted  the  execution  in  his  answer  to  a  bill  in  Chancery.  Call  v. 
Dunning,  4  East,  63.  Thus  a  notice  to  quit,  Doe  d.  Syhes  v.  Durnford,  2 
M.  &  S.  62,  or  a  warrant  to  distrain,  ffiggs  v.  Dixon,  2  Stark.  180,  if 
attested,  could  onlv  be  proved  by  calling  me  attesting  witnesses.  This 
rule  was  considered  of  indispensable  obligation,  and  to  De  **  so  inflexible, 
clear,  and  universal,  as  not  to  be  set  aside  by  any  reasoning,  however 
cogent."  Hence,  although  Slatterie  v.  Pooley,  6  M.  &W.  664,  md  decided 
that  an  admission  by  a  party  was  primary  evidence  against  him  of  any 
document  and  its  contents,  and  although  the  stat.  14  &  15  Vict.  c.  99,  s.  2, 
had  provided  that  parties  to  a  suit  were  competent  and  compellable  to  give 
evidence  in  it,  yet  it  was  ruled  in  Whywan  v.  Garth,  8  Exch.  803;  22  L.  J., 
Ex.  316,  that  the  plaintiff  could  neither  prove  the  execution  of  an  attested 
deed  by  the  testimony  in  open  court  of  uie  defendant  who  executed  it,  nor 
examine  such  defendant  as  to  the  contents  of  it.  The  law  has  now  been 
pcuiially  amended  by  the  C.  L.  P.  Act,  1854,  s.  26,  which  enacts,  that  **it 
shall  not  be  necessary  to  prove  by  the  attesting  witness  any  instrument  to 
the  validity  of  which  attestation  is  not  requisite ;  and  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  no  attest- 
ing witness  thereto."  But  as  there  are  many  instruments  to  which  attes- 
tation is  essential,  as  wills,  instruments  under  powers,  bills  of  sale,  &c., 
it  is  still  necessary  to  retain  many  of  the  old  decisions  on  the  subject, 
although  even  in  these  cases  the  necessity  for  calling  the  attesting  witnesses 
only  arises  where  it  is  necessary  to  prove  the  instrument,  for  the  parties 
against  whom  any  of  these  instruments  requiring  attestation  are  sought 
to  be  used  may  waive  the  necessity  for  calling  the  attesting  witness  oy 
admissions.  Thus,  if,  in  the  course  of  the  proceedings  in  the  cause,  the 
party  voluntarily  admit  the  execution,  or  if  by  his  pleadings  he  do  not 
require  the  execution  to  be  proved,  there  is  no  necessity  for  calling  the 
attesting  witness.  But  where  proof  has  to  be  given  of  attestation,  the 
necessity  for  calling  the  attesting  witness  cannot  be  avoided  by  putting 
the  party  to  the  deed,  a^inst  whom  it  is  sought  to  be  used,  into  the 
witness-box,  and  extractmg  an  admission  of  the  execution  from  him. 
Whyman  v.  Garth,  supra. 

Where  the  attesting  witness  is  dead  {Anon,,  12  Mod.  607),  or  insane 
{Currie  v.  Child,  3  Camp.  283),  or  infamous  (Jones  v.  Mason,  Stra.  833), 
or  absent  in  a  foreign  countiy ,  or  not  amenable  to  the  process  of  the  supe- 
rior courts  {Prince  v.  Blackburn,  2  East,  262),  although  he  might  have 
been  examined  on  interrogatories  {Gluhh  v.  Edwards,  2  M.  &  Bob.  300). 
or  where  he  cannot  be  found  after  diligent  inquiry  {Spooner  v.  Payne,  4 
C.  B.  328 ;  Cunliffe  v.  Sefton,  2  East,  183) ;— evidence  of  the  witness's 
handwriting  has  always  been  admissible.  A  subscribing  witness,  who  has 
become  blind,  ought  nevertheless  to  be  called  in  order  to  learn  from  him 
anything  material  that  passed  at  the  execution.  Crank  v.  Frith,  2  M.  & 
Bob.  262,  per  Lord  Abinger,  C.  B.  Accord,  Bees  v.  Williams,  1  De  G.  &  Sm. 
314.  In  Pedler  v.  Paige,  1  M.  &  Bob.  268,  Park,  J.,  admitted  proof  of 
the  handwriting  of  a  bHnd  witness  (but  with  some  expression  of  doubt), 
on  the  authority  of  Wood  v.  Drury,  1  Ld.  Baym.  734 ;  but  that  case  is 
obscurely  reported,  and  if  it  be  an  authority  for  the  proposition,  it  also 
shows  that  it  would  be  sufficient  to  prove  his  handwriting,  though  there 
be  another  attesting  witness  who  might  have  been  caUed,  which  is  not  the 
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present  practice;  vide  infra.  It  is  not  sufficient  ground  for  admitting' 
evidence  of  the  witness's  handwriting  that  he  is  unable  to  attend  from  ill- 
ness, and  lies  without  hone  of  recovery.  Harriaony,  Blades^  3  Camp.  457. 
The  party  interested  in  nis  testimony  must,  in  such  a  case,  get  a  judge'& 
order  to  examine  him  out  of  court. 

With  regard  to  the  inquiry  necessary  to  let  in  such  evidence,  it  has  been 
held  that  an  inquiry  after  an  attesting  witness  to  a  bond  at  the  residence 
of  the  obligor  and  obligee  is  sufficient.  CunLiffey,  BtfUm^  ante^  p.  131.  So, 
diligent  inquiry  at  the  witness's  usual  place  of  residence,  and  information 
there  and  from  the  witness's  father  that  he  had  absconded  to  avoid  his 
creditors.  Crosby  v.  Percy ^  1  Taunt.  364 ;  accord,  Falmouth^  El.  of  v. 
BoberUj  9  M.  &  W.  469.  So,  inquiry  after  the  witness  at  the  Admiralty, 
where  it  appeared  by  the  last  report  that  he  was  serving  on  board  a  ship 
in  the  navy ;  Parker  v.  HoskinSy  2  Taunt.  223 ;  or  proof  that  the  witness 
went  abroad  twenty  years  ago,  and  has  not  been  heard  of  since.  Doe  d. 
Johnson  V.  Johnson  ^  1  Phill.  Ev.  474,  n.  A  witness  who  was  defendant's 
clerk,  being  subpoenaed,  said  he  would  not  attend,  and  the  trial  was  twice 
put  oS.  in  consequence  of  his  absence ;  search  was  then  made  at  the  de- 
fendant's house,  and  in  the  neighbourhood,  and  upon  information  at  the 
defendant's  that  the  witness  was  gone  to  Margate,  mquiry  was  made  there 
without  success:  held  that,  under  these  circumstances,  evidence  of  his 
handwriting  was  admissible.  Burt  v.  Walker,  4  B.  &  A.  697 ;  Spooner  v. 
Payne,  ante,  p.  131.  Where  diligent  inquiry  had  been  made  without 
success  for  a  witness,  proof  of  his  handwriting  was  admitted,  although 
it  appeared  that  a  letter  from  him,  concealing  his  retreat,  had  been 
received  before  the  trial.  Morgan  v.  Morgan,  9  Bing.  359.  So,  where  an 
attorney's  clerk  was  witness,  and  the  attorney  could  give  no  account  of 
him ;  although  afterwards  at  the  trial  he  recollected  where  he  might  per- 
haps be  heard  of.     Miller  v.  Miller,  2  N.  C.  76. 

The  sufficiency  of  the  inquiry  is  for  the  determination  of  the  judge,  who 
will  found  his  opinion  on  tne  nature  and  circumstances  of  each  case.  It 
therefore  seems  of  littie  importance  to  collect  all  the  cases  that  haye  been 
decided  upon  this  point.  When  the  court  is  satisfied  that  due  diligence 
has  been  used  to  find  the  witness,  then  it  is  sufficient  to  prove  his  hand- 
writing without  proving  the  handwriting  of  the  party,  unless  with  a  view 
to  establish  his  identity.  Nelson  v.  WhiUdll,  1  B.  &  A.  19 ;  Oough  v. 
Cecil,  C.  B.,  T.  T.  24  Geo.  3;  M.  S.,  cited  Selw.  N.  P.,  13th  ed.  494. 

Where  the  name  of  a  fictitious  person  is  inserted  as  witness ;  Fasset  t. 
Brovm,  Feake,  23 ;  or  where  the  subscribing  witness  denies  any  knowledge 
of  the  execution;  Talbot  y.  Hodson,  7  Taunt.  251  (overruling  Phipps  v. 
Parker,  1  Camp.  412);  Fitzgerald  v.  Elsee,  2  Camp.  635 ;  Boxer  v.  Rabethf 
Gow,  176 ;  or  gives  evidence  that  the  document  was  not  duly  executed ; 
Bowman  y.  Hodgson,  L.  B.,  1  F.  &  M.  362 ;  or  where  the  attesting  witne^ 
subscribes  his  name  without  the  knowledge  or  consent  of  the  parties ; 
M^Craw  y.  Gentry,  3  Camp.  232 ; — ^in  these  cases  it  becomes  necessary  to 
prove  the  instrument  by  calling  some  one  acquainted  with  the  handwriting 
of  the  person  executing  it,  or  who  was  present  at  the  time  of  execution ; 
or  by  the  admission  of  the  party. 

Where  there  are  two  attesting  witnesses,  and  one  of  them  is  incompetent 
or  his  evidence  cannot  be  obtained,  the  other  witness  must  be  called ;  and 
evidence  of  the  handwriting  of  the  absent  witness  will  not  be  sufficient. 
Adm,  in  Cunliffe  v.  Sefton,  2  East,  183.  But  where  a  bond  is  attested  by 
two  witnesses,  and  one  of  them  is  dead,  and  the  other  beyond  the  reach  of 
the  process  of  the  court,  proof  of  the  handwriting  of  either  seems  to  be 
sufficient.    Adam  y.  Kerr,  1  B.  &  P.  360. 

It  will  not  be  assumed  that  a  name  subscribed  to  an  instrument  is 
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necessarily  that  of  an  attesting  witness ;  thus,  where  a  deed  purported  to 
be  "  sealed  hj  order  of  the  Governor  and  Companyof  the  bank,  J.  Knight, 
Secretary  " — it  was  held  unnecessary  to  call  J.  lUnight ;  Doe  d.  Bank  of 
England  v.  ChamherSy  4  Ad.  &  E.  410 ;  and  where  the  seal  of  a  company 
was  affixed  to  a  deed,  and  two  directors  signed  their  names  in  the  following 
form: — *'Seal  of  the  said  Company  affixed  at  the  board  meeting  this 
[i/afc],  in  the  presence  of  O.,  Chairman,  C,  Director,  (Coxintersigned)  D., 
Sec,  pro  tern," — it  was  held  that  the  signatures  of  O.  and  C.  formed  part 
of  the  execution  of  the  deed,  and  that  they  were  not  attesting  witnesses. 
DeffellY.  White,  L.  R.,  2  C.  P.  144;  following  Shears  v.  Jacob,  L.  E.,  1 
C.  P.  513;  see  also  Dunn  v.  Dunn,  L.  E.,  1  P.  &  M.  277.  The  attorney 
who  attested  the  petition  of  an  insolvent  under  5  &  6  Vict.  c.  116,  was 
held  not  such  a  witness  as  need  be  called  to  prove  it.  Bailey  v.  Bidwell, 
13  M.  &  W.  73.  But  this  decision  has  been  considered  to  proceed  on  the 
ground  that  the  petition  had  been  acted  upon  by  the  court  below  and 
authenticated  by  its  seal,  and  was  put  in  only  to  prove  the  fact  of  a 
petition  presented ;  and  where  the  schedule  of  the  insolvent  is  used  to 
show  an  admission  by  him,  the  attorney  who  attested  the  insolvent's 
signature  must  be  called.  Streeter  v.  Bartlett,  5  0.  B.  562.  In  Bailey  y. 
Bidwell,  supra,  it  was  considered  that  where  a  mere  rule  of  practice  of  the 
court  required  an  attesting  witness,  he  need  not  be  called.  Streeter  y. 
Bartlett,  supra,  is  contra  on  this  point.  It  will  therefore  still  be  a  question 
whether,  in  such  a  case,  the  C.  L.  P.  Act,  1854,  s.  26  {ante,  ]p.  131),  dis- 
penses with  calling  the  attesting  witness.  Non-compliance  with  the  rule 
may  make  the  instrument  irregular  without  making  it  '*  invalid.'  The 
witness  must  still  be  called  if  attestation  is  requisite  to  its  '*  validity." 

Where  an  attested  agreement  was  indorsed  with  subsequent  variations, 
and  the  plaintiff  sued  on  it  as  altered,  it  was  held  enough  to  prove  the 
execution  of  the  indorsement,  for  it  formed  a  new  agreement  incorporating 
the  old  one  and  dispensing  with  the  necessity  of  any  other  proof  of  it. 
Fuhmongers'  Co.  v.  Dimsdale,  6  C.  B.  896;  12  C.  B.  567;  22  L.  J.,  C.  P. 
44,  Ex.  (Dh. 

Execution,  how  proved,"]  Where  attestation  is  necessary  to  the  validity 
of  a  writing,  the  form  and  nature  of  it  must  depend  on  the  provision  of 
the  law  or  other  authority  which  has  made  it  necessary.  Unless  it  be 
otherwise  provided,  in  attesting  a  deed,  it  is  not  necessary  that  the  witness 
should  see  the  party  sign  or  seal ;  if  he  see  him  deliver  it  already  signed 
and  sealed,  or  sealed  only  where  signature  is  unnecessary,  it  will  be  suffi- 
cient. Thus  proof  by  the  witness  that  he  was  not  present  when  the  deed 
was  executed,  but  was  afterwards  requested  by  one  of  several  parties  to 
sign  the  attestation,  is  sufficient  evidence  of  the  execution  by  such  party ; 
Orellier  v.  Neale,  Peake,  146 ;  and  witnesses  may  be  called  to  prove  tne 
handwriting  of  the  remaining  parties,  as  to  whom  the  deed  must  be  con- 
sidored  as  unattested ;  and  sealing  and  delivery  may  be  presumed.  Ibid, 
A  general  form  of  attestation  must  be  taken  as  affirming  that  all  has  been 
done  in  the  presence  of  the  witnesses  which  is  stated  in  the  body  of  tho 
deed.  Bviler  v.  Burt,  cor.  Leach,  M.  E.,  cited  4  Ad.  &  E.  15.  It  is  not 
necessary  for  the  attesting  witness  to  be  able  to  say  whether  certain  blanks 
in  the  deed  were  filled  up  at  the  time  of  execution,  for  this  will  be  pre- 
sumed ;  and  the  witness  generally  sees  nothing  but  the  delivery.  England 
y.  Roper,  1  Stark.  304.  See  Doe  d.  Tatvm  v.  Catmiore,  16  Q.  B.  745 ;  20 
L.  J.,  Q.  B.  364.  Where  a  bond  was  executed  by  the  defendant,  and 
attested  by  a  witness  in  one  room,  and  was  then  taken  in  an  adjoining 
room  and  at  the  request  of  the  defendant's  attorney,  and  in  the  defendant's 
hearing,   was  attested  by  another  witness  who  knew  the  defendant's 
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handwritmg,  it  was  lield  that  the  execution  might  be  proved  by  the  latter 
witness,  the  whole  being  considered  as  one  transaction.  Parke  y.  Mearsy 
2  B.  &  P.  217;  and  see  Anon,,  Arch.  PI.  &  Ey.,  Ist  ed.  378.  In  preying 
the  execution  of  a  deed,  the  attesting  witness  frequently  states  that  he 
does  not  recollect  the  fact  of  the  deed  being  executed  in  ms  presence,  but 
that,  seeing  his  own  signature  to  it,  he  has  no  doubt  that  he  saw  it  exe- 
cuted ;  this  has  always  been  receiyed  as  sufficient  proof  of  the  execution. 
Per  Bayley,  J.,  Maugham  y.  Hubbard,  8  B.  &  C.  16;  per  Taunton,  J., 
R,  y.  8.  MartirCs,  Leicester,  2  Ad.  &  E.  213.  See  Wright  y.  Sanderson,  9 
P.  D.  149,  C.  A. ,  dtedpost,  p.  147.  As  to  a  qualified  execution,  see  Exchange 
Bank  of  Yarmouth  y.  Blethen,  10  Ap.  Ca.  293,  P.  C.  As  to  tiie  priority  of 
two  deeds  executed  on  the  same  day,  vide  ante,  p.  130.  The  grantee 
under  a  deed  is  not  competent  to  attest  the  execution  thereof  oy  the 
grantor.    Seal  y.  GlaHdge,  7  Q.  B.  D.  517,  C.  A. 

Identity  of  persons  signing,  &c.'\  Some  eyidence  of  the  identity  of  the 
party  to  the  instrument  must  be  giyen,  though  yery  slight  eyidence  will 
be  sufficient.  Where  the  proof  of  the  acceptance  of  a  biU  was  simply  the 
handwriting  of  the  attesting  witness  on  an  acceptance,  some  eyidence  of 
the  identity  of  the  defendant  and  the  person  wnose  acceptance  is  thus 
proyed,  was  held  necessary;  Whitelocke  y.  Musgrove,  1  Or.  &  M.  511; 
and  it  has  been  thought  not  sufficient  merely  to  proye  that  a  person 
calling  himself  by  the  same  name  (which  was  common  in  the  neighbour- 
hood where  the  witness  saw  the  signature  put)  accepted  the  bill.  Jones 
V.  Jones,  9  M.  &  W.  76.  Where  the  witness  to  a  bond  stated  that  he  saw 
it  executed  by  a  person  who  was  introduced  tmder  the  name  of  Hawhshaw 
(the  name  of  the  defendant),  but  could  not  identify  him,  the  plaintiff  was 
non-suited.  Parkins  v.  Hawkshaw,  2  Stark.  239 ;  Middleton  y.  Sandford, 
4  Camp.  34.  But  where  the  attestation  states  the  residence  of  the  party, 
proof  that  the  party  sued  resided  there  would  be  prima  facie  eyidence 
of  identity.  See  Whitelocke  y.  Musgrove,  and  Jones  y.  Jones,  supra  ;  per 
cur.  Thus  where  the  acceptor  was  described  as  **  C.  B.  Crawford,  East 
India  House,*'  proof  that  the  signature  was  that  of  a  person  of  the  same 
name,  a  clerk  of  the  East  India  House,  was  held  to  ^[M  prima  facie  eyidence 
of  identity ;  Oreenshields  v.  Crawford,  9  M.  &  W.  314 ;  and  in  Roden  y.  Ryde, 
and  Sewell  y.  Evans,  4  Q.  B.  626,  it  was  held  that,  unless  the  name  is  so 
common  as  to  neutralize  the  inference  of  identity,  or  other  facts  appear  to 
raise  a  doubt,  identity  of  name  is  primd  facie  enough  to  charge  the  de- 
fendant. Accord,  ff amber  y.  Roberts,  7  C.  B.  861.  See  further,  Birt  y. 
Barlow,  and  Hubbard  y.  Lees,  cited  ante,  p.  124.  That  the  defendant 
had  spoken  of  the  contents  of  the  deed  is  eyidence  of  identity.  Doe  d. 
Wheeldon  y.  Paul,  3  C.  &  P.  613.  Where  a  note  was  made  payable  to 
J.  H.  and  indorsed  by  a  person  so  named,  and  there  were  two  persons, 
father  and  son,  named  J.  H.,  it  will  be  presumed  that  the  son  was  the 
pa^ee,  if  the  son  indorsed  it.  Stebbing  y.  Spicer,  8  C.  B.  827.  In  an 
action  by  an  indorsee  against  the  acceptor  of  a  bill,  whereof  S.  was  the 
pa^ee,  the  plaintiff  proyed  that  a  person  calling  himself  S.  came  to  the 
plaintiff's  residence  with  the  bill  in  question  and  a  letter  of  introduction, 

Sroyed  to  be  genuine,  which  was  expressed  to  be  giyen  to  a  person  intro- 
uced  to  the  writer  as  S.,  and  also  another  bill  drawn  by  the  writer  of 
that  letter.  The  bearer  of  these  documents,  after  remaining  some  days  at 
the  plaintiff's  residence,  indorsed  to  him  tiie  bill  in  question.  This  was 
held  to  be  primd  facie  eyidence  of  the  identity  of  tiiis  person  with  S. 
Bulkeley  y.  Butler,  2  B.  &  C.  434. 

Sealing  and  Delivery.']    The  sealing  of  the  deed  need  not  take  place  in 
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the  presence  of  the  witness ;  it  is  sufficient  if  the  party  acknowled^  an 
impression  already  made.  Where  one  partner  in  the  presence  of  his  co- 
partner executed  a  deed  for  both,  but  there  was  only  one  seal,  and  it  did 
not  appear  whether  the  seal  had  been  put  twice  upon  the  wax,  it  was  held 
sufficient ;  for  that  no  particular  mode  of  delivery  was  requisite,  and  it 
was  enough  if  a  party  executing  a  deed  treated  it  as  his  own.  Ball  y. 
Dunsterville^  4  T.  R.  313.  But  where  a  deed  is  executed  imder  the 
authority  of  a  power  requiring  it  to  be  under  the  hands  and  seals  of  the 
parties,  the  parties  must  use  separate  seals.  Thus,  by  stat.  8  &  9  Will. 
3,  c.  30,  certificates  were  required  to  be  imder  the  hands  and  seals  of  the 
overseers  and  churchwardens ;  it  was  held  that  a  certificate  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  two  seals  only,  was  not  a 
valid  certificate.  JR.  y.  Atistrey,  6  M.  &  S.  319.  The  circumstance  of  a 
party  writing  his  name  opposite  to  the  seal  on  an  instrument  which  pur- 

Sorts  to  be  sealed  and  delivered  by  him,  is  evidence  of  a  sealing  and 
elivery  to  go  to  a  jury.  Taihot  v.  Hodson,  7  Taunt.  251.  So,  where 
the  defendant  delivers  to  the  plaintiff  a  deed  signed  and  sealed  and 
expressed  to  be  signed,  sealed,  and  delivered,  it  will  be  taken  as  against 
the  defendant  that  it  has  been  also  delivered.  Xenos  v.  Wickham,  L.  B., 
2  H.  L.  296.  Where  a  partip-.  A.,  executes  a  deed  with  a  blank  in  it,  which  is 
afterwards  filled  up  with  ms  assent  in  his  presence,  and  he  subsequently 
recognizes  the  deed  as  valid,  the  filling  up  of  the  blank  will  not  void  it ; 
for,  till  the  blank  is  duly  supplied,  it  is  incomplete  and  in  fieri,  Hudson 
V.  Bevetty  5  Bing.  368 ;  Hall  v.  Cliandless,  4  Bing.  123.  It  is  essential, 
however,  that  tbe  instrument,  in  its  complete  state,  should  have  been 
seen  by  A.,  or  that  he  should  have  known  the  state  in  which  it  was  when 
he  is  taken  to  have  re-delivered  it.  SociSte  GenSraU  de  Paris  v.  Tramvnys 
Union  Co,,  14  Q.  B.  D.  424,  0.  A.  affirm,  in  D.  P.  sub  nam.  Id,  v.  Walker, 
11  Ap.  Ca.  20.  For  generally  a  deed  executed  in  blank  and  left  to  be 
filled  by  another,  who  has  no  authority  under  seal,  is  void ;  Hibble white 
V.  APMorine,  6  M.  &  W.  200 ;  Tayler  v.  Ot  Indian  Peninsular  By.  Co,,  4 
De  G.  &  J.  559 ;  28  L.  J.  Ch.  709 ;  and  Texira  v.  Evans,  1  Anstr.  228, 
contra,  is  not  law.  While  the  deed  is  still  in  the  hands  of  the  party  exe- 
cuting it,  another  name  may  be  inserted,  and  it  maj  be  re-executed, 
without  avoiding  it  as  to  the  first  parties,  or  requirmg  a  new  stamp. 
Spicer  V.  Burgess,  1  C.  M.  &  E.  129 ;  and  in  similar  circumstances  a 
clause  may  be  struck  out ;  Jo7ies  v.  Jones,  1  Cr.  &  M.  721.  A  deed  was 
executed  by  a  son  of  the  defendant,  T.  F.,  thus .  **  J.  W.  F.  for  T.  F.  ;/* 
and  the  defendant,  when  subsequently  shown  the  deed  so  executed,  said 
his  son  had  authority  to  execute  it  for  him,  and  that  he  adopted  his  son's 
act ;  this  was  held  to  be  a  re-deUvery  by  the  defendant.  Tupper  v.  Foulkes, 
9  C.  B.,  N.  S.  797  ;  30 L.  J.,  C.  P.  214.  A  deed  executed  bv  a  marksman 
may  be  proved  by  a  person  who  has  seen  the  party  make  nis  mark,  and 
can  speak  as  to  its  peculiarities.     George  y,  Surrey,  M.  &  M.  516. 

WTien  a  subscribing  witness  is  dead,  proof  of  the  handwritijig  of  such 
witness  is  evidence  of  everything  on  the  face  of  the  paper  which  imports 
to  bo  sealed  by  the  party.  Per  Buller,  J.,  Adam  v.  Kerr,  1  B.  &  P.  361. 
And  where  the  **  signing  and  sealing  *'  are  alone  noticed  in  the  attestation, 
yet  this  is  evidence  of  the  delivery  also.  Semb,  Hall  v.  Bainbridge,  12 
Q.  B.  699.  Where  the  party  named  has  acted  under  the  deed,  it  will  be 
presumed  as  against  him  to  have  been  executed  by  him,  although  the  seal 
has  no  signature  annexed,  nor  any  attestation ;  Cherry  v.  Heming,  4 
Exch.  631 ;  for  signature  is  not  necessary  to  the  execution  of  a  deed, 
unless  it  bo  under  a  power  which  requires  it ;  and  it  also  seems  that  neither 
wax  nor  wafer  are  necessary,  and  that  if  a  stamped  impression  be  made  on 
the  paper  in  place  of  a  seal  as  commonly  used,  it  is  a  sufficient  sealing. 
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even  under  a  power  wliich  requires  a  seal.  Sprange  v.  Barnard,  2  Bro- 
C.  C.  585.  And  it  has  been  held  that  *'  to  constitute  a  sealing  neithei- 
wax  nor  wafer,  nor  a  piece  of  paper,  nor  even  an  impression  is  necessary." 
In  re  Sandilanda,  L.  K.,  6  C.  P,  411.  See  also  Sugden  on  Powers,  8th  ed. 
232.  But  there  must  in  such  case  be  circumstances  from  which  it  may  be 
inferred  that  the  document  was  in  fact  sealed.  See  National  Provincial 
Bank  of  England  v.  Jackson,  33  Ch.  D.  1,  C.  A. 

In  the  delivery  of  a  deed  no  particular  form  is  necessary.  Throwing  it 
upon  a  table  with  the  intent  that  the  other  parly  shall  take  it  up,  is 
sufficient.     Com.  Dig.  Fait  (A.  3).     See  Tapper  v.  Foulkes,  ante,  p.  135. 

If  the  deed  after  sealing  be  tendered  to  the  covenantee,  and  he  expressly 
reject  it,  and  refuse  to  take  any  benefit  from  it,  the  execution  is  incomplete. 
This  defence  was  formerly  a&iissible  in  evidence  under  non  est  factum, 
Whelpd<ile'8case,6'Eie^A19&;  Xctio«v.  TFtH'Aawi,13C.B.,N.S.435;  33L.J., 
C.  P.  13 ;  Ex.  Ch.  reversed  on  another  ground ;  L.  H.,  2  H.  L.  296.  It  must 
now,  however,  be  pleaded  specially.   Rules,  1883,0.xix.r.  15,  ante,  p.  78. 

Execution  under  power  of  attorney  or  order  of  court."]  Whei'e  a  deed  is 
executed  by  virtue  of  a  power  of  attorney,  the  power  should  be  produced; 
Johnson  v.  Mason,  1  Esp.  89 ;  and  proved ;  1  Phill.  Ev.  505,  4th  ed.  In 
some  instances  a  general  agent  has  been  presumed  to  have  such  authority. 
Doe  d.  Macleod  v.  E,  London  Waterworks,  M.  &  D.  149.  See  Tupper  v. 
Foulkes,  ante,  p.  135.  But,  in  general,  the  agent  must  be  authorised  by 
deed.  Berkeley  v.  Hardy,  8  D.  &  Ry.  102;  Hibblewhite  v.  M^ Marine,  ante, 
p.  135. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Tict. 
c.  41),  s,  46,  the  donee  of  a  power  of  attorney,  whenever  granted,  mav 
execute  any  instrument  thereunder  with  his  own  signature  and  seal. 
By  sect.  48  (1,  6),  an  instrument  creating  a  power  of  attorney  (whenever 
executed)  may,  with  an  affidavit  of  verification,  be  deposited  in  the  central 
office  {vide  ante,  p.  97),  and  (4)  **an  office  copy  of  an  instrument  so 
deposited  shall  without  further  proof  be  sufficient  evidence  of  the  contents 
of  the  instrument,  and  of  the  deposit  thereof  in  the  central  office.'* 
Sufficient  evidence  is  probably  equivalent  to  primd  facie  evidence.  See 
Barraclough  v.  Oreenhough,  L.  R.,  2  Q.  B.  612,  Ex.  Ch.,  cited  post,  p.  149. 

By  the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  s.  8,  if  a  power  of 
attorney  given  after  December  31st,  1882  (sect.  8)  for  valuable  consideration 
18  therein  expressed  to  be  irrevocable,  then,  in  favour  of  a  pui-chaser, 
(i.)  the  power  shall  not  ever  be  revoked  by  the  donor,  or  by  his  death. 
&c. ;  (ii.)  any  act  done  by  the  donee  of  the  power  shall  not  be  prejudiced 
by  any  act  done  by  the  donor,  or  by  his  death,  &c. ;  (iii.)  neither  the 
donee  of  the  power  nor  the  purchaser  shall  be  affected  by  notice  of  any- 
thing done  by  the  donor,  or  by  his  death,  &c.  By  sect.  9,  if  such  power, 
given  for  valuable  consideration  or  not,  is  therein  expressed  to  be  irrevo- 
cable for  a  fixed  period  not  exceeding  one  year,  then,  in  favour  of  a  pur- 
chaser, during  that  period,  the  above  results  shall  take  effect.  As  to  a  deed 
being  binding  on  an  agent  who  executed  it  as  such,  as  well  as  on  his 
principal,  see  Young  v.  Schuler,  11  Q.  B.  D.  651,  C.  A.,citedanff,  p.  18. 

By  the  Judicature  Act,  1884,  s.  14,  when  any  person  neglects  or  refuses 
to  comply  with  a  judgment  or  order  directing  him  to  execute  any  docu- 
ment, or  to  indorse  a  negotiable  instrument,  the  court  may  order  it  to  be 
executed  or  indorsed  by  a  person  nominated  by  the  couiib,  and  when  so 
executed  or  indorsed  it  *'  shall  operate  and  be  for  all  purposes  available 
as  if  it  had  been  executed  or  indorsed  by  the  person  originally  directed  to 
execute  or  indorse  it."  See  Howarth  v.  Howarth,  11  P.  D.  95,  C.  A.  In 
order  to  prove  a  deed  so  executed,  it  would  seem  necessary,  in  an  action 
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by  or  against  a  third  party,  to  prove  the  original  judgment  or  order  {vide 
unte^  pp.  107,  111),  the  neglect  or  refusal  to  complv  therewith,  the  order 
authorising  execution  {mde  antCy  p.  Ill),  and  tne  execution  by  the 
nominee  of  the  court.  But  proof  only  of  the  last-mentioned  order,  and 
of  the  execution,  would  probably  be  sufficient  in  an  action  against  the 
person  who  failed  to  execute  the  deed,  brought  by  the  person  who  obtained 
that  order. 

Signature,  whether  necessary,  — Indenture,"]  Signature  forms  no  part  of 
the  execution  of  a  deed,  but  as  tiie  Stat,  of  Frauds,  by  sects.  1,  3,  4,  and 
17,  requires  interests  in  land  to  be  created,  surrendered,  or  assigned  by 
instrument  in  writing,  and  certain  contracts  to  be  evidenced  bjr  writing, 
signed,  the  question  has  arisen  whether  an  unsigned  deed  satisfies  tins 
statute  or  not.  The  better  opinion  now  is  that  tne  statute  operates  on 
parol  contracts  only,  and  does  not  affect  deeds;  Shep.  Touchst.  by  Preston, 
c.  4,  p.  56  (24) ;  Aveline  v.  Whisson,  4  M.  &  Gr.  801 ;  Cherry  v.  Heming, 
4  Exch.  631,  and  that  therefore  an  unsigned  deed  will  be  good  notwith- 
standing the  statute.  The  opinion  of  Blackstone  was  the  other  way.  2 
Bl.  Com.  307.  By  stat.  8  &  9  Vict.  c.  106,  s.  5,  a  deed  executed  after  the 
lot  October,  1845,  "purporting  to  be  an  indenture,  shall  have  the  effect 
of  an  indenture,  although  not  actually  indented." 

Escrow,'}  **  Where  by  express  declaration,  or  from  the  circumstances, 
it  appears  that  the  delivery  of  a  deed  was  not  intended  to  be  absolute, 
but  that  the  deed  was  not  to  take  effect  until  some  contemplated  event 
should  have  happened,  the  deed  is  not  a  complete  deed  and  perfect  deed 
until  that  event  has  happened."  Kidner  v.  Keith,  15  C.  B.,  N.  S.  35. 
4^,  per  Williams,  J. ;  Bawker  y,  Burdekin,  11  M.  &  W.  128,  147,  joer 
Parke,  B.  A  condition  previously  expressed,  though  not  introduced  into 
the  act  of  delivery,  is  sufficient  to  make  it  a  delivery  as  an  escrow.  Per 
Abbott,  C.  J.,  Johnson  v.  Baker,  4  B.  &  A.  441 ;  and  see  Murray  v.  Stair, 
EL  of,  2  B.  &  C.  82.  Where  a  person  delivers  a  deed  in  the  presence  of 
a  witness,  but  retains  it  in  his  own  possession,  there  being  nothing  to 
show  that  it  was  not  intended  to  operate  immediately,  it  will  take  effect 
■as  a  deed  and  not  as  an  escrow;  Ihe  d.  Gamons  v.  Knight,  5  B.  &  C.  671 ; 
Xenos  V.  Wickham,  L.  B.,  2  H.  L.  296.  The  delivery  of  a  deed  to  a  third 
person  for  the  use  of  the  party  in  whose  favour  the  deed  is  executed,  has 
the  same  effect.  Doe  d.  Gamons  v.  Knight,  supra.  But  the  delivery  by 
the  grantor  of  a  grant  executed  by  him,  to  the  solicitor  of  the  ^antee, 
may  be  shown  to  have  been  conditional  only.  Watkins  v.  Nash,  L.  E., 
20  Eq.  262.  In  a  case  where  a  debtor  executed  a  mortgage  to  his  creditor 
unknown  to  the  latter,  and  kept  it  twelve  years  in  his  own  custodv  till  he 
died,  the  deed  was  held  valid  from  the  date  in  the  absence  of  eviaence  to 
show  that  it  was  an  escrow.  Exton  v.  Scott,  6  Sim.  31.  Where  A.  exe- 
cutes an  instrument  and  delivers  it  to  B.  as  an  escrow  to  be  delivered  to 
C.  on  a  certain  event,  possession  by  C.  is  primd  facie  evidence  against  A. 
of  the  performance  of  the  condition.  Hare  v.  Norton,  5  B.  &  Ad.  715. 
And  delivery  to  a  third  person  is  not  essential  to  a  delivery  as  an  escrow. 
Qudgen  v.  Besset,  6  E.  &  B.  986.  Where  the  delivery  as  an  escrow  is 
proved  by  a  letter  sent  with  the  instrument,  it  is  for  the  court  to  construe 
its  effect ;  aliter  if  proved  by  oral  evidence  of  extrinsic  facts.  Furness  v. 
Meek,  27  L.  J.,  Ex.  34.  The  defence  that  tiie  alleged  deed  was  delivered 
as  an  escrow  only,  on  a  condition  which  has  not  been  performed,  was  for- 
merly raised  by  the  plea  of  non  est  factum;  Millership  v.  Brookes,  5  H.  & 
N.  797 ;  29  L.  J.,  Ex.  369 ;  but  it  would  now  require  to  be  specially 
pleaded.    See  Bules,  1883,  O.  xix.  r.  15,  ante,  p.  78. 

Proof  of  attested  deed  by  secondary  evidence,']     It  has  been  sometimes 
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contended  that,  if  the  original  document  has  been  attested,  the  attesting 
witnesses  must  be  called.  But  where  the  plaintiff  declared  on  a  deed 
which  he  averred  to  be  in  the  possession  of  the  defendant,  who  pleaded 
nan  est  factum,  and  at  the  trial  the  deed  was  proved  to  be  in  the  hands  of 
the  defendant,  who  had  been  served  with  notice  to  produce,  it  was  held, 
that,  on  the  non -production  of  the  deed,  the  plaintiff  might  give  oral  evi- 
dence of  the  contents  without  calling  the  subscribing  witness,  although 
his  name  was  known  to  the  plaintiff,  and  he  was  actually  in  court. 
Cooke  V.  Tanawelly  8  Taunt.  450.  So  in  debt  by  landlord  for  double  value; 
plea  *'no  demand'* ;  the  plaintiff,  having  given  notice  to  produce,  offered 
to  prove  the  original  demand  by  a  coj^y  in  which  an  attestation  had  been 
also  copied,  and  to  show  that  the  original  was  signed  by  him :  held,  that 
the  production  of  the  attesting  witness  (though  known  to  the  plaintiff) 
was  unnecessary.  Poole  v.  Warren,  8  Ad.  &  E.  583.  So  where  notice 
was  given  to  produce  a  deed  in  the  defendant's  possession,  and  the  de- 
fendant at  the  trial  refused  to  do  so,  the  plaintiff  was  allowed  to  prove  it 
by  a  copy  without  calling  any  attesting  witness,  and  it  was  held  that  the 
defendant  could  not  put  the  plaintiff  to  a  strict  proof  by  afterwards  pro- 
ducing the  attested  original.  Jackson  v.  AUen^  3  Stark.  74 ;  Edvfwnds  v. 
ChaUis,  7  C.  B.  413.  Where  the  plaintiff  declared  on  a  lost  deed,  and  a 
witness  stated  that  there  were  subscribing  witnesses,  but  he  did  not 
know  their  names,  it  was  ruled  by  Lord  Kenyon  that  the  plaintiff  might 
recover  without  calling  them.  Keelitig  v.  Ball,  Peake,  Ev.  App.  82.  But 
he  said  that  "  had  it  appeared  who  they  were,  the  plaintiff  must  certaroly 
have  called  them."  li  in  such  a  case  the  witnesses  are  dead,  and  the 
execution  by  the  party  to  the  instrument  is  proved,  it  is  questionable 
whether  proof  of  the  handwriting  of  the  witnesses  is  in  any  case  neces- 
sary; at  all  events,  if  the  attesting  witness  can  be  identified  with  a 
deceased  person,  this  will  dispense  with  further  proof  of  his  handwriting; 
for  the  only  object  of  such  last-mentioned  proof  is  to  establish  his  identity. 
B.  V.  St  Gileses,  Camherwell,  1  E.  &  B.  642 ;  22  L.  J.,  M.  0.  54. 

Proof  and  comparison  of  handwriting, "]  The  result  of  the  various  cases 
on  this  head  is  thus  stated  by  Mr.  Justice  Patteson  in  Doe  d.  Mudd  v. 
Suckermore,  5  Ad.  &  E.  730,  731,  where  references  to  all  the  authorities 
will  be  found.  **That  knowledge"  [i.e.,  of  handwriting]  "may  have 
been  acquired  either  by  seeing  the  party  write,  in  which  case  it  will  be 
stronger  or  weaker  according  to  the  number  of  times  and  the  periods  and 
other  circumstances  under  which  the  witness  has  seen  the  party  write, 
but  it  will  be  sufficient  knowledge  to  admit  the  evidence  of  the  witness 
(however  little  weight  may  be  attached  to  it  in  such  cases),  even  if  he  has 
seen  him  write  but  once,  and  then  merely  signing  his  surname ;  or  the 
knowledge  may  have  been  acquired  by  the  witness  having  seen  letters  or 
other  documents  professing  to  be  the  handwriting  of  the  party,  and 
having  afterwards  communicated  personally  with  the  party  u})on  the 
contents  of  those  letters  or  documents,  or  having  otherwise  acted  upon  them 
by  written  answers  producing  further  correspondence  or  acquiescence 
by  the  party  in  some  matter  to  which  thev  relate,  or  by  the  witness  trans- 
acting with  the  party  some  business  to  which  they  relate,  or  by  any  other 
mode  of  communication  between  the  party  and  the  witness,  which,  in  the 
ordinary  course  of  the  transactions  of  life,  induces  a  reasonable  presump- 
tion that  the  letters  or  documents  were  the  handwriting  of  the  party ; 
evidence  of  the  identity  of  the  party  being  of  course  added  aliujide,  if  me 
witness  be  not  personally  acquainted  with  him." 

To  prove  the  handwriting  of  a  member  of  parliament,  the  opinion  of  a 
clerk  employed  to  inspect  franks,  who  never  had  occasion  to  verify  his 
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handwritiiig,  was  held  insufficient.  Batchelor  y.  Honey  woody  2  Esp.  714 ; 
Cary  v.  Pitt^  Peake,  Ev.,  App.  84.  And  where  an  attorney  acted  on  a 
written  retainer,  purporting  to  be  signed  by  A.,  B.,  and  C,  being 
acquainted  with  the  handwriting  of  A.  and  B.  only,  his  testimony  to  that 
effect  is  insufficient  to  prove  the  signature  of  C.  Drew  v.  Prior,  5  M.  & 
Or.  264.  A  witness  cannot  be  permitted  to  give  his  opinion  of  the  hand- 
writing from  extrinsic  circumstances,  su(£  as  his  knowledge  of  the 
party's  character  and  habits.    Da  Costa  y.  Pym,  Peake,  Ev.  App.  85. 

In  the  case  of  ancient  documents,  where  it  is  impossible  for  any  witness 
to  swear  that  he  has  seen  the  party  write,  it  is  sufficient  if  the  witness  has 
acquired  his  knowledge  of  the  liandwriting  by  the  inspection  of  other 
ancient  writings  bearing  the  same  signature,  and  preserved  as  authentic 
documents.  B.  N.  P.  236 ;  Taylor  v.  Coolc,  8  Price,  652 ;  and  see  other 
cases  cited,  Doe  d.  Mudd  v.  Suckermore,  ajite,  p.  138;  also  Fitzwalter 
Peerage  case,  10  CI.  &  Fin.  193;  Lindsay  Peerage,  2  H.  L.  0.  557. 
Ancient  writings  (as  a  receiver's  account  100  years  old)  may  be  laid 
before  a  witness  at  the  trial  for  his  inspection ;  and  upon  his  judgment  of 
their  character,  so  formed,  his  belief  as  to  the  handwriting  of  the  docu- 
ment in  question  may  be  inquired  into.  Doe  d.  Tilman  v.  Tarver,  By.  & 
M.  143 ;  and  see  Roe  d.  Brune  y.  Bawlings,  7  East,  282.  A  copy  of  a  parish 
register  purporting  to  be  signed  by  the  curate  eighty  years  ago,  may  be 
received  with  no  other  proof  of  handwriting  than  the  evidence  of  the 
present  parish  clerk,  who  speaks  from  his  having  seen  the  same  hand- 
writing attached  to  other  entries  in  the  register.  Doe  d.  Jenkins  v.  Davies, 
10  Q.  B.  314.  In  these  cases  the  question  often  becomes  one  of  skill; 
the  character  of  the  writing  varying  with  the  age,  and  the  discrimination 
of  it  being  assisted  by  antiquarian  study.  Per  Coleridge,  J.,  Doe  d.  Mudd 
v.  Suckermore,  o  Ad.  &  E.  718. 

It  has  been  a  question  how  far,  and  under  what  circumstances,  hand- 
writing in  modem  instruments  can  be  proved  or  disproved  by  the  testi- 
mony of  a  witness,  founded  on  the  mere  comparison  of  different  signatures. 
In  the  case  of  Doe  d.  Mudd  v.  Suckermore,  ante,  p.  138,  the  K.  B.  judges 
were  equally  divided  on  the  question  whether,  after  a  witness  had  sworn 
to  the  genuineness  of  his  signature,  another  witness  (a  bank  inspector) 
could  be  called  to  prove  that  in  his  judgment  the  signature  was  not 
genuine,  such  judgment  being  solelj  founded  on  a  comparison  pending 
the  trial  with  other  signatures  admitted  to  be  those  of  the  witness.  U 
has  also  been  doubted  whether  a  person  practised  in  the  examination  of 
handwriting  can  be  called  to  state  his  (n)mion  whether  a  writing  is  in  a 
feigned  or  a  genuine  hand.  Gurney  v.  Langlands,  5  B.  &  A.  330 ;  Doe  d. 
Mudd  V.  Suckermore,  5  Ad.  &  E.  751.  It  has,  however,  been  held  that, 
under  certain  circumstances,  the  court  and  jury  may  be  permitted  to 
institute  a  comparison  between  documents  for  the  purpose  of  verifying 
handwriting  when  a  witness  called  expressly  for  that  purpose  would  be 
rejected.  Thus,  in  Griffith  v.  Williams,  1  C.  &  J.  47,  it  was  held  that 
the  rule  as  to  the  comparison  of  handwriting  does  not  apply  to  the  court 
or  jury,  who  may  compare  two  documents  when  they  are  both  properly 
in  evidence.  But  the  documents  with  which  the  handwriting  is  com- 
pared must  be  such  as  are  in  evidence  for  other  purposes  in  the  cause,  and 
not  put  in  or  selected  by  the  party  merely  for  comparison.  Doe  d.  Perry 
v.  Newtm,  5  Ad.  &  E.  514,  534;  Griffits  v.  Ivery,  11  Ad.  &  E.  322.  To 
put  such  selected  documents  into  the  hands  of  the  witness,  merely  for  the 
purpose  of  shaking  his  credit  by  subsequent  independent  evidence  contra- 
aictmg  his  testimony  as  to  those  documents,  would  tend  to  raise  collateral 
issues.  Hughes  v.  Rogers,  8  M.  &  W.  123.  This  course  has,  however, 
been  held  admissible  where  the  object  was  to  show  that  the  plaintiff  was 
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the  author  of  an  anonymous  letter,  by  putting  in  evidence  other  letters  in 
which  he  had  misspelt  defendant's  name  in  the  same  way  as  in  the  anony- 
mous letter.     Brookes  v.  Tichborne,  5  Exch.  929. 

Some  of  the  questions  discussed  above  are  now  disposed  of  by  the 
C.  L.  P.  Act,  1854,  s.  27,  which  provides,  that  "Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses ;  and  such  writings, 
and  the  evidence  of  witnesses  respecting  the  same  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute. 

This  section  allows  documents  proved  to  be  genuine,  but  not  relevant 
to  the  issue,  to  be  put  in  for  the  purpose  of  comparison.  Birch  v. 
Ridgway,  1  F.  &  F.  270 ;  Cresswell  v.  Jackson,  2  F.  &  F.  24.     For  this 

Surpose  the  disputed  writing  must  be  produced  in  court ;  and  the  section 
oes  not  therefore  apply  to  documents  which  are  not  produced,  and  of 
which  it  is  sought  to  give  secondary  evidence.  Arbon  v.  FusseK,  3  F.  & 
F.  152,  cor,  Wilde,  B.  Where  the  question  is  as  to  the  handwriting  of  a 
witness,  and  the  witness  in  cross-examination  was  induced  to  write  on  a 
piece  of  paper,  this  writing  may  be  used  for  comparison  under  the  section. 
Cohhett  V.  Kilminster,  4  F.  &  F.  490.  It  may,  of  course,  be  a  question 
how  far  writing  so  obtained  is  a  fair  test  of  the  ordinary  handwriting  of 
the  witness,  fi  the  genuineness  of  the  document  sought  to  be  put  in  is 
disputed,  a  collator^  question  is  raised  which  must  first  be  decided 
{CooperY,Bawson,\Y,  &F.5oO),  likeallother  collateral  issues,  by  the  judge. 
Bartlett  v.  Smith,  11  M.  &  W.  483 ;  Boyle  v.  Wiseman,  24  L.  J.,  Ex.  284. 

Proof  of  execution,  when  dispensed  withJ]  When  a  deed  is  thirty  years 
old.  it  proves  itself,  and  no  evidence  of  execution  is  necessary.  B.  N.  P. 
255.  So,  with  regard  to  a  steward's  books  of  receipts,  without  proof  of  his 
handwriting,  if  they  come  from  the  proper  custody,  Wynne  v.  Tyrwhitt, 
4  B.  &  A.  376 ;  private  letters.  Doe  d.  Thomas  Y.'Beynon,  12  Ad.  &  E. 
431 ;  a  will  produced  by  the  officer  of  the  Ecclesiastical  Court,  Doe  d. 
Howell  V.  Lloyd,  Peake,  Ev.,  App.  41 ;  a  bond,  Chehea  Waterworks  Co,  v. 
Corjrper,  1  Esp.  275 ;  and  other  old  writings.  Fry  v.  Wood,  1  Selw.  N.  P. 
13th  ed.  495,  n.  Even  in  cases  in  which  attestation  is  requisite,  and  it 
appears  that  the  attesting  witness  is  alive  and  able  to  attend,  it  is 
unnecessary  to  call  him  where  the  instrument  is  thirty  years  old.  Doe  d. 
Oldham  V.  Wolley,  8  B.  &  C.  22. 

But  where  an  old  deed  is  offered  in  evidence  without  proof  of  execution, 
some  account  ought  to  be  given  of  its  custody;  B.  N.  P.  265;  or  it 
should  be  shown  that  possession  has  accompanied  it,  at  least  where  it 
purports  to  convey  something  which  is  the  subject-matter  of  possession. 
Gilb.  Ev.  97.  See  Cmtody  of  Ancient  Writings,  ante,  pp.  102,  103.  Wliother 
the  custody  is  suspicious  is  a  question  for  the  judge.  Doe  d.  Shrewsbury, 
EL  of  V.  Keeling,  11  Q.  B.  884.  It  has,  indeed,  been  held  sufficient,  on 
an  appeal  against  a  removal,  for  the  respondent  parish  to  produce  a  certi- 
ficate thirty  years  old,  without  showing  that  it  had  been  kept  in  the 
parish  chest;  B.  v.  Ryton,  6  T.  R.  259;  and  see  B.  v.  Netherthong,  2  M. 
&  S.  337;  but  see  on  this  point,  Evans  v.  Bees,  10  Ad.  &  E.  151,  and 
other  cases  cited  ante,  p.  103.  It  was  formerly  considered  that  if 
there  were  any  rasure  or  interlineation  in  an  old  deed,  it  ought  to  be 
proved  in  a  regular  manner  by  the  witness,  if  living,  or  by  proof  of  his 
handwriting  and  that  of  the  party,  if  dead,  in  order  to  obviate  the  presump- 
tion which  otherwise  arises  against  the  instrument.  B.  N.  P.  255.  See 
the  rule  as  to  the  alterations  and  interlineations  in  bills  of  exchange,  Actions 
on  Bills  of  Exchange — Defence — Alteration,  post,  p.  386.     In  documents  of 
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remote  antiquity  it  is  evidently  impossible  to  8up{)ly  such  proof ;  and, 
accordingly,  in  such  documents  defects  of  this  Jund  are,  in  practice, 
treated  only  as  matter  of  observation  to  the  jury,  unless  they  are  of  suffi- 
cient importance  to  warrant  the  judge  in  excluding  them  altogether. 
Accord,  hoe  d.  Ld,  Eimlestown  v.  KemmiSy  9  Gl.  &  Em.  774 ;  and  Evans 
v.  Eees^  ante^  p.  140.  And  the  rule  now  is,  that  interlineations,  &c.,  in 
a  deed  are  presumed  to  have  been  made  before  execution.  Boe  d.  Tatum 
V.  Catomorey  16  Q.  B.  745 ;  20  L.  J.,  Q.  B.  364.  It  is  otherwise  in  the  case 
of  wills.    S.  C,  16  Q.  B.  747 ;  vide  post,  p.  148. 

Where  a  party,  producing  a  deed  upon  a  notice,  claims  a  beneficial 
interest  under  it,  it  is  not  necessary  for  the  party  calling  for  the  deed  to 
prove  the  execution  of  it ;  for  in  such  a  case  the  defendant,  by  claiming 
under  it,  accredits  it  as  against  him,  though  not  to  the  extent  of  estopping 
him.  Pearce  v.  Hooper,  3  Taimt.  60.  Thus  proof  was  unnecessary  where 
assignees  produced  the  assignment  of  the  bankrupt*s  effects.  Orr  v. 
Morice,  3  B.  &  B.  139.  So,  in  an  action  by  a  lessee  against  the  assignee 
of  the  lease  for  breach  of  a  covenant  in  the  original  lease,  the  plaintiff 
having  proved  a  coimterpart  of  the  lease  and  the  defendant  having  put  in 
the  on^nal,  it  was  held  unnecessary  for  the  plaintiff  to  prove  the  execu- 
tion of  it,  though  the  defendant  had  assigned  over  the  lease  before  action. 
Burnett  v.  Lynch,  5  B.  &  G.  589.  So  in  an  action  against  the  vendor  of 
an  estate  to  recover  a  deposit  on  a  contract  for  the  purchase,  if  the 
defendant  on  notice  produce  the  contract,  the  plaintiff  need  not  prove  its 
execution.  Bradshaw  v.  Bennett,  1  M.  &  Bob.  143.  And  where,  in 
ejectment,  the  attorney  for  the  lessor  of  the  plaintiff  obtained  from  one 
of  the  defendants  a  subsisting  lease  of  the  premises  to  prevent  its  being 
set  up  by  the  defendants,  it  was  held  that  tins  was  a  recognition  of  the 
lease  as  a  valid  instrument ;  aud  that,  when  produced  in  pursuance  of 
notice  from  the  defendants,  it  might  be  read  oy  them  without  proof  of 
execution,  though  the  attorney  had  furnished  them  with  the  names  of  the 
attesting  witnesses,  and  thougn  the  plaintiff's  title  was  independent  of  the 
lease.  Doe  d.  Tyndale  v.  Heming,  6  B.  &  G.  28.  It  is  immaterial  that  the 
party  calling  for  it  denies  its  vaJidity ;  as  where  the  defendant  produces 
an  assignment  of  a  bankrupt's  goods  which  the  plaintiff  (trustee  of  the 
bankrupt)  impugns  as  frauaulent.  Carr  v.  Burdiss,  1  G.  M.  &  B.  782. 
Where  notice  was  given  to  defendant  to  produce  a  feoffment  under  which 
he  was  in  possession  of  land,  the  plaintiff  proved  by  secondary  evidence 
(the  feoffment  not  being  produced)  that  it  nad  livery  indorsed,  and  was 
witnessed :  held,  that  it  was  xmnecessan^,  as  against  defendant,  to  call 
the  witness,  or  to  prove  livery.  Doe  d.  Aowlandson  y.  Waintoright,  5  Ad. 
&  E.  520.  In  an  action  against  a  sheriff  for  taking  insufficient  pledges  in 
replevin,  the  replevin  bond,  produced  by  the  defendant,  is  admissible  in 
evidence  against  him,  without  proof  of  execution.  Scott  v.  Waithman, 
3  Stork.  169.  So,  where  the  sheriff  has  assigned  it  to  the  plaintiff. 
Barnes  v.  Lucas,  By.  &  M.  264. 

Where  the  puty  producing  the  deed  does  not  claim  an  interest  under  it, 
the  party  callmg  for  it  must  prove  it  in  the  regular  manner.  Gordon  v. 
Seereian,  8  East,  648 ;  Doed.  Wilkins  v.  Cleveland,  Ms.  of,  9  B.  &  G.  864. 
So,  if  the  party  producing  it  claim  an  interest  in  it,  but  an  interest 
unconnected  unth  the  cause ;  as  where  the  action  is  for  commission  for 
procuring  an  apprentice  for  defendant,  and  the  instrument  produced  is 
the  deed  of  apprenticeship ;  Bearden  v.  Minter,  5  M.  &  Or.  204,  206,  per 
cur.  And  a  party  producing  at  the  trial  of  a  cause  a  deed  which  has  been 
some  months  in  his  possession  is  not  excused  from  proving  the  execution, 
merely  because  he  received  such  deed  from  the  adverse  party  who  formerly 
claimed  a  beneficial  interest  in  it.     Vacher  v.  Cocks,  1  B.  &  Ad.  145.    As 
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the  principle  of  the  cases  is  that  the  party  who  claims  an  estate  or  interest 
under  the  instrument  in  his  possession  impliedly  affirms  its  due  execution, 
the  rule  is  inapplicable  to  instruments  that  merely  testify  contracts  under 
which  no  permanent  interest  passed.  Therefore,  where  defendant  wished 
to  show  himself  to  be  a  partner  with  A.,  under  whom  plaintiff  sued,  it  was 
held  that  a  contract  in  the  plaintiffs  possession  to  do  some  works  for 
the  firm,  produccid  on  notice  by  the  maintiff,  must  be  proved  by  the 
defendant.  Collins  v.  Bayntun,  1  Q.  fe.  117;  Bearden  v.  Minter,  anU, 
p.  141. 

It  seems  that  when  an  executor  showed  payment  of  a  bond  \mder  pletie 
administravity  he  must  haye  proved  the  bond  in  the  reg^ar  way,  except, 
perhaps,  in  an  action  on  a  simple  contract.  B.  N.  P.  143.  SeejxM^, 
Part  ill.,  Actions  against  Executors, 

A  deed  may  be  given  in  evidence  without  proof  of  execution,  if  its 
execution  or  the  handwriting  of  the  witness  be  one  of  the  admissions 
in  the  cause  {ante^  pp.  63,  73—75),  or  admitted  on  the  pleadings,  or  if  the 
party  be  estopped  to  .dispute  it,  as  by  recital,  &c.  {ante^  p.  76).  But  the 
estoppel  is  confined  to  the  part  recited;  and  if  the  party  wishes  to 
prove  more,  he  must  prove  it  m  the  usual  way.  Qillett  v.  AhboU^  7  Ad. 
&  E.  783. 

Deeds  enrolled  or  registered.'^  Where  a  deed,  to  the  efficacy  of  which 
enrolment  is  essential  (as  a  bargain  and  sale  under  27  Hen.  8,  c.  16),  is 
accordingly  enrolled,  proof  of  the  enrolment  by  an  examined  copy  will 
dispense  with  evidence  of  the  execution  by  any  of  the  parties  to  the 
original  deed.  ThurU  v.  Madiwn,  Styles,  462;  Smartle  v.  Williams,  1 
Salk.  280.  And  this  is  also  provided  in  the  case  of  deeds  of  bargain  and 
sale,  enrolled  and  pleaded^  by  stat.  10  Ann.  c.  28,  s.  3.  So  where  a  deed, 
to  which  enrolment  is  not  essential,  is  enrolled  on  the  acknowledgment  of 
one  of  the  parties,  it  is  evidence  of  execution  against  tJiat  party,  ^.  N.  P. 
255,  256.  JBut  it  should  seem  that,  unless  such  enrolment  be  rendered 
evidence  by  force  of  an  Act  of  Parliament,  it  will  not  dispense  with  proof 
by  a  subscribing  witness  (where  a  subscribing  witness  is  necessary),  or 
otherwise  as  the  case  may  be.  Gomersall  v.  Serle,  2  Y.  &  J.  5 ;  Giles  v. 
Smith,  1  C.  M.  &  E.  470. 

The  enrolments  in  the  chancery  of  crown  grants  and  the  enrolments  in. 
the  duchy  office  of  leases,  &c.,  of  the  possessions  of  the  Duchy  of  Cornwall 
(and  ut  semh,  of  the  Duchy  of  Lancaster),  are  primary  evidence  of  the 
grants,  and  may  be  proved  by  examined  copies,  or  copies  otherwise 
authenticated.  See  Eowey,  Brenton,  3  M.  &  By.  218,  ante,  p.  111.  An 
enrolment  of  a  lease  in  the  Land  Eevenue  Office  was  indeed  rejected  as 
evidence  of  the  lease  in  Jenkins  v.  Biddulph,  By.  &  M.  339 ;  but  this  seems 
to  have  turned  on  the  wording  of  an  Act  of  Parliament.  Several  statutes 
have  since  facilitated  the  proof  of  deeds  and  grants  of  crown  lands  and 
those  of  the  Boyal  Duchies ;  as  2  Will.  4,  c.  1,  s.  26,  in  respect  of  lands 
in  the  survey  of  the  Office  of  Woods,  &c.,  which  makes  the  memorandum 
endorsed  on  the  deed  to  be  proof  of  the  making  of  it  and  of  the  due 
enrolment,  without  proof  of  the  officer's  signature;  so  11  &  12  Tict. 
c.  83,  s.  6,  as  to  the  proof  of  enrolments  in  the  Duchies  of  Lancaster  and 
Cornwall. 

The  official  indorsement  of  enrolment  or  registration  on  deeds  which 
are  by  statute  required  to  be  enrolled  or  registered,  is  of  itself  primd  facie 
evidence  of  the  enrolment  or  registration.  Kinn^sley  v.  Orpe,  1  Doug. 
56 ;  Doe  d.  Williams  v.  Lloyd,  1  M.  &  Or.  671 ;  Orindell  v.  Brendon,  6 
C.  B.,  N.  S.  698 ;  28  L.  J.,  C.  P.  333 ;  Waddington  v.  Boberts,  L.  B.,  3 
Q.  B.  579.  See  Mason  v.  Wood,  1  C.  P.  D.  63,  ante,  p.  43.  The  date  of 
enrolment  indorsed  by  the  clerk  of  enrolments  is  conclusive  evidence  of 
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the  date.  R,  v.  Hopper,  3  Price,  495.  The  memorial  of  a  conveyance 
registered  in  a  county  register  is  presumed  to  be  correct  against  those 
who  claim  through  a  person  who  registered  the  deed;  Wollaston  v. 
Hiihewill,  3  M.  &  GFr.  297 ;  but  not  against  other  persons ;  Hare  v. 
Waring,  3  M.  &  W.  379 ;  per  Parke,  B. 


Proof  of  Wills  of  Personalty. 

A  will  relating  to  personalty  is  scarcely  ever  used  in  evidence  in  a 
court  of  law,  and,  tnerefore,  it  is  rarely  necessary  to  prove  it.  The 
probate  granted  by  the  proper  court  is  the  proper  evidence  of  such  a  will, 
bee  Proof  of  Probate,  ante,  pp.  117,  118.  But  for  the  purpose  of  constru- 
ing a  will,  the  court  will  look  at  the  original  will,  as  well  as  the  probate 
copy.  Turner  v.  Hellard,  30  Ch.  D.  390,  per  Ld.  Esher,  M.  fi.,  and 
Baggallay,  L.  J. 

Proof  of  Wills  of  Land. 

Production  of  the  Will."]  At  common  law,  in  order  to  prove  a  devise  of 
lands,  the  will  itself  must  be  produced,  for,  except  under  the  circumstances 
mentioned  hereafter  {post,  pp.  148,  149),  probate  of  the  will  is  not  even 
secondary  evidence ;  as  the  Spiritual  Court  had  no  power  to  authenticate 
a  will  quoad  anything  but  personalty.  Doe  d.  Ash  v.  Calvert,  2  Camp.  389 ; 
B.  N.  P.  246.  But  where  the  will  is  lost,  the  register  or  ledger-lK)ok  of 
the  Ecclesiastical  Court,  or  an  examined  copy  of  it,  has  been  admitted  as 
secondary  evidence.  B.  N.  P.  246.  It  is  presumed  that  in  such  case  the 
will  must  be  of  personal  as  well  as  real  estate,  otherwise  the  court  would 
have  no  jurisdiction  to  register  the  will.  The  same  princi^e  applies  to 
the  jurisdiction  of  the  Probate  Division.  In  re  Booth,  L.  K.,  3  P.  &  M. 
177.  A  lost  will  may  be  proved  bv  a  copy  otherwise  authenticated ;  Sly 
V.  Sly,  2  P.  D.  91 ;  or  by  oral  evidence ;  Bromn  v.  Brown,  8  E.  &  B.  876 ; 
27  L.  J.,  Q.  B.  173;  see  also  2  Camp.  390,  n. ;  even  though  given  by  an 
interested  witness;  Sugdenr.  S.  Leonards,  Ld.,  1  P.  D.  154,  C.  A.  It 
may  also  be  proved  by  written  or  oral  declarations  of  the  testator  made 
before  or  after  the  execution  of  his  will.  S.  C.  Effect  has  been  given  to 
a  lost  will  so  far  as  its  contents  were  proved.  S.  C.  See,  however,  the 
observations  in  Woodward  v.  Qoulstone,  11  Ap.  Ca.  469,  D.  P.  An  inter- 
lineation or  alteration  in  a  will  is  presumed  to  have  been  made  after  the 
execution  of  it ;  Cooper  v.  Bockett,  4  Moo-.  P.  C.  C.  419 ;  Doe  d.  Tatum  v. 
Catomore,  16  Q.  B.  745,  747;  Doe  d.  Shalkross  y.  Palmer,  Id.  47;  20 
L.  J.,  Q.  B.  367 ;  but  in  the  case  of  the  interlineation  of  mere  words  re- 
quired to  complete  the  sense  of  the  will,  if  they  are  written  apparently  at 
tne  same  time  with  the  same  ink,  this  presumption  is  not  a  necessary  one. 
In  re  Cadge,  L.  B.,  1  P.  &  M.  543.  The  declarations  of  the  testator  made 
before  execution  are  admissible  to  prove  the  then  state  of  the  will ;  vide 
ante,  p.  oo. 

Proof  of  Execution — Statutes,']  The  following  are  the  statutory  provi- 
sions severally  relating  to  the  execution  of  wills  before  Jan.  1st,  1838, 
and  on  and  since  that  date. 

By  the  Stat,  of  Wills  (32  Hen.  8,  c.  1),  s.  1,  a  will  of  lands  was  required 
to  be  in  writing.  By  the  Stat,  of  Frauds  (29  Car.  2,  c.  3),  s.  5,  all  devises 
and  bequests  of  any  lands  or  tenements,  *'  shall  be  in  writing  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other  person  in  his  pre- 
sence, and  by  his  express  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four  credible  witnesses,  or 
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else  they  shall  be  utterly  void  and  of  none  effect."    This  section  is  still  in 
force  as  to  wills  made  before  Jan.  Ist,  1838. 

By  the  Wills  Act  (1  Vict.  c.  26),  s.  9,  **  no  will  shall  be  valid  unless  it 
shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned  (that 
is  to  say),  it  shall  be  si^ed  at  the  foot  or  end  thereof  by  the  testator  or 
bj  some  other  person  m  his  presence,  and  by  his  direction ;  and  such 
signature  shall  oe  made  or  ac^owledged  by  the  testator  in  the  presenoe 
of  two  or  more  witnesses  present  at  the  same  time ;  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  necessary."  By  sect.  13,  *'  eyery  will 
executed  in  manner  hereinbefore  required  shaU  be  vaKd  without  any  other 
publication  thereof."  This  Act,  by  sects.  1,  34,  applies  to  any  will,  codicil 
or  appointment  in  exercise  of  a  power  made  or  re-executed,  or  re-published 
or  revived  by  any  codicil  on  or  after  Jan.  1st,  1838. 

The  signing  required  by  sect.  9  is  to  be  '*  at  the  foot  or  end  "  of  the  will. 
As  this  j^rovision  ^ve  occasion  to  some  very  inconvenient  decisions  upon 
the  precise  situation  of  the  signature,  it  was  enacted,  by  15  &  16  Vict, 
c.  24,  s.  1,  that  the  will  shall  be  valid  if  the  signature  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the  will 
that  it  shall  be  apparent  that  the  testator  intended  to  give  assent  by  such 
signature  to  the  writing  signed  as  his  will.  But  no  signature  under  the 
Act  is  to  give  effect  to  any  disposition  which  is  underneath  it,  or  follows 
it,  or  is  written  after  the  signature  shall  be  made. 

By  sect.  2,  these  provisions  extend  to  every  will  already  made,  where 
administration  or  probate  has  not  already  l>een  granted,  or  where  the 
property  has  not  been  possessed  or  enjoyea  by  some  person,  or  the  right 
thereto  has  not  been  decided  to  be  in  some  otner  person  than  the  persons 
claiming  under  the  wiU  in  consequence  of  the  defective  execution  of  such 
wiU. 

The  following  decisions  under  the  Stat,  of  Frauds,  s.  5,  ante,  p.  143,  are 
retained,  as  being  often  applicable  to  the  proof  of  wills  made  since  the 
Wills  Act.  Most  of  the  decisions  under  the  Wills  Act  are  collected  poti^ 
p.  146. 

Signing.']  Notwithstanding  some  earlier  cases  to  the  contrary,  it  is  now 
the  better  opinion  that  sealing,  without  signing,  is  not  a  sufficient  execu- 
tion within  the  Stat,  of  Frauds.  Smith  v.  Evans,  1  Wils.  313 ;  Wright  v. 
Wakeford,  17  Yes.  458.  It  is  sufficient  under  that  statute,  if  the  testator 
sign  his  name  at  the  beginning  of  the  will.  Lemayne  v.  Stanley,  3  Lev.  1 ; 
S.  0.  Freem.  538.  If  the  will  be  written  on  several  sheets,  and  the  testator 
signs  some  and  intends  to  sign  the  rest,  but  does  not,  this  is  not  a  suffi- 
cient execution ;  Bight  v.  Price,  1  Done.  241 ;  Sweetland  v.  SweeUand,  4 
Sw.  &  Tr.  6 ;  34  L.  J.,  P.  M.  &  A.  42 ;  but  where  a  will,  written  on  three 
sides  of  a  sheet  of  paper,  concluded  by  stating  that  the  testator  had  signed 
his  name  to  the  firist  two  sides  and  had  put  his  hand  and  seal  to  the  last, 
and  in  fact  he  had  put  his  hand  and  seal  to  the  last,  but  had  omitted  to 
sign  the  two  other  sides,  the  execution  was  held  good,  the  signing  of  the 
last  sheet  showing  that  the  former  intention  had  been  abandoned.  Winsor 
V.  PraU,  2B.  &  B.  650. 

Where  a  codicil  was  duly  executed  and  attested  by  three  witnesses 
and  written  on  the  same  paper  with  an  imexecuted  will  to  which  it  ex- 
pressly referred :  it  was  held,  that  such  execution  gave  effect  to  the  will, 
and  that  it  thereby  became  a  good  will  of  lands.  Doe  d.  Williams  v. 
Evans,  1  Cr.  &  M.  42 ;  S.  C,  3  Tyr.  56.  So,  a  codicil  whereby  the  tes- 
tator confirms  his  will,  gives  validity  to  an  imattested  alteration  in  a 
devise  made  after  the  execution  of  the  will ;  Tyler  v.  Merchant  Taylors^ 
Co.,  15  P.  D.  216;   and  to  a  testamentary  paper  purporting  to  be  a 
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deTise  unattested  and  unannexed  to  the  will,  if  distinctly  referred  to  by- 
such  codicil.  1  Wms.  Exors.,  8th  ed.,  pp.  98,  215.  See  Bilke  v.  Roper ^  45 
Ch.  D.  632.  The  existence  and  identity  of  such  paper  must  be  proved  by 
parol  evidence.  In  re  Heatlicote,  6  P.  D.  30.  But  a  codicil  may  operate  as 
apartial  republication  only.  Monypenny  v.  BrietoWy  2  Russ.  &  Myl.  117. 
where  the  testator  is  blind,  it  is  not  necessary  to  read  over  to  liinn  the  will  in 
the  presence  of  the  attesting  witnesses  previously  to  execution.  Lon^champ 
d.  Goodfellow  v.  Fishy  2  N.  B.  4 1 5.  A  signature  by  mark  or  initials  is  suffi- 
cient. Baker  v.  Dening,  8  Ad.  &  E.  94 ;  In  re  BlewiU,  5  P.  D.  116.  Where 
a  testator  requested  another  person  to  sign  his  will  for  him,  which  the  other 
did  in  his  own  name,  that  is  sufficient.    In  re  Clark,  2  Curt.  329. 

Under  the  Wills  Act  (I  Vict.  c.  26),  s.  9,  ante,  p.  144,  the  will  must  be 
signed  at  the  foot  or  ena  thereof ;  see  also  15  &  16yict.  c.  24,  ante,  p.  144. 
Where  the  signature  is  in  the  middle  of  the  will,  it  does  not  give  effect 
even  to  the  j^^rt  which  precedes  it.  Sweetland  v.  Sweetlandy  ante,  p.  144 ; 
Margary  v.  Robinsoriy  12  P.  D.  8. 

Attestation,']  The  Statute  of  Frauds  does  not  direct  that  the  witnesses 
shall  see  the  testator  sign ;  therefore,  it  is  enough  if  the  testator  acknow- 
ledge to  the  witnesses,  either  separately  or  all  together,  that  the  will  oi 
handwriting  is  his.  Stonehouse  v.  Evelyn,  3  P.  Wms.  254 ;  Johnson  v 
Johnson,  2  Or.  &  M.  140.  But  where  the  attestation  purported  that  the 
will  had  been  signed  in  the  presence  of  the  three  witnesses  who,  in  his 
inresence  and  that  of  each  other,  signed  the  attestation,  it  was  held  insuffi- 
cient to  call  one  of  them,  who  stated  that  he  and  another  saw  the  testator 
sign,  but  that  the  third,  whose  si^ature  was  proved,  was  not  then  present. 
Doe  V.  Lewis,  7  C.  &  P.  574.  It  is  sufficient,  though  the  witnesses  do  not 
know  the  paper  to  be  the  testator's  will.  Wright  v.  Wright,  7  Bing.  457. 
If  the  witnesses  set  their  marks  to  the  will,  it  is  enough ;  Harrison  v. 
Harrison,  8  Ves.  185;  Harrison  v.  Elvin,  3  Q.  B.  117;  and  they  may 
attest  it  at  several  times ;  Cook  v.  Parson,  Prec.  in  Chanc.  185 ;  out  in 
that  case  one  witness  alone  will  not  be  able  to  prove  the  due  execution  of 
the  will.  The  witnesses  need  not  attest  every  page,  but  all  the  will  should 
be  in  the  room  at  the  time  of  attestation ;  whether  it  was  so  or  not  is  a 

Suestion  for  the  jury.  Bond  v.  Seawell,  3  Burr.  1773 ;  Lea  v.  Libb,  3 
(od.  262.  The  witnesses  must  attest  and  subscribe  the  will  in  the 
presence  of  the  testator ;  but  it  is  enough  if  the  testator  was  in  such  a 
position  that  he  might  see  the  witnesses  attest ;  as  where  he  was  in  one 
room  and  the  witnesses  in  another,  and  he  might  have  seen  them  through 
a  window.  Shires  v.  Glascock,  2  Salk.  688.  So  where  the  testator  was  m 
bed,  and  the  witnesses  retired  through  a  short  passage  into  another  room, 
and  attested  the  will  opposite  to  the  door,  which  was  open,  as  well  as  the 
door  of  the  testator's  room.  Davy  v.  Smith,  3  Salk.  395 ;  Todd  v.  Win- 
cheUea,  El,  of,  M.  &  M.  12.  So  where  the  testatrix  sat  in  her  carriage 
opposite  the  window  of  the  attorney's  office  in  which  the  will  was  attested. 
Casson  v.  Dade,  1  Bro.  Ch.  C.  99.  But  where  the  will  was  attested  in  an 
adjoining  room,  and  the  jury  found  that  in  one  part  of  the  room  in  which 
the  testator  was,  a  person  inclining  forward  with  his  head  out  of  the  door 
might  have  seen  the  witness,  but  that  the  testator  was  not  in  such  a  situa- 
tion, the  execution  was  held  invalid.  Doe  d.  Wright  v.  Manifold,  1  M.  & 
S.  294.  The  test  in  these  cases  seems  to  be  **  whether  the  t^tator  might 
have  seen,  not  whether  he  did  see,  the  witnesses  sign  their  names."  In  re 
Trimnel,  11  Jur.,  N.  S.  248,  Feb.,  1865,  per  Wilde,  J.  O.  Making  a  mark 
is  a  sufficient  subscription.  Doe  d.  Davies  v.  Davies,  9  Q.  B.  648.  The 
attesting  witnesses  may  subscribe  their  names  in  any  part  of  the  will, 
and  not  exclusively  at  the  end  of  it;  nor  is  any  testimonium  clause, 
VOL.  I.  L 


146  Froof  of  DocwmenU, 

or  form  of  attestation  necessary.  Roberta  y.  Phillips,  4  E.  &  B.  4d0. 
It  seems,  howeyer,  that,  where  there  is  no  suoh  clause  to  show  whether 
they  sign  as  attesting  witnesses  there  must  be  extrinsic  proof  of  it.  Id.  457. 
And  this  decision  applies  as  well  to  the  new  as  to  the  old  Wills  Act.   Ibid, 

Under  the  Wills  Act,  1  Vict.  c.  26,  s.  9,  ante,  p.  144,  the  witnesses  mnst 
both  be  present  at  the  same  time  when  the  signature  is  made  or  adcnow- 
lodged  by  the  testator.  And  they  must  attest  in  the  presence  of  the 
testator,  but  not  necessarily,  it  seems,  of  each  other.  Cooper  y.  Bockett, 
3  Curt.  659,  per  Sir  H.  Jenner  Fust ;  assumed  per  cur.  on  appeal,  4  Moo. 
P.  C.  C.  419 ;  Faulds  y.  Jacksoriy  6  Notes  of  Cas.  Suppl.  i.  (14th  June, 
1845).  In  Casement  y.  Fulton,  5  Moo.  P.  C.  C.  130  (argued  June  17th — 
19th ;  judgment  25th  July,  1845),  it  was  held  on  the  construction  of  a 
similar  clause  in  the  corresponding  section  of  the  Indian  Wills  Act  (which 
however  omits  the  words  **  shall  attest  and  "),  without  reference  to  Faults 
y.  Jackson,  supra,  that  the  witnesses  must  also  subscribe  in  the  presence 
of  each  other.  Qliis  decision,  which  was  based  on  the  words  *'  such  wit- 
nesses," has  not  been  followed ;  see  1  Wms.  Exors.,  8th  ed.  91 ;  Ld.  S. 
Leonards'  Handy  Book  of  Property  Law,  8th  ed.  244.  The  testator  must 
sign  or  acknowledge  his  signature  to  both  witnesses  present  together, 
before  either  of  them  attests.  Cooper  y.  Bockett,  supra;  Hindmarsh  y. 
Chariton,  8  H.  L.  G.  160.  If  a  witness  sign  before  the  testator  an  acknow- 
ledgment by  him  of  his  signature  after  execution  by  the  testator  is  in- 
sufficient. S.  C. ;  Moore  y.  King,  3  Oiurt.  243.  It  is  sufficient  if  the 
witnesses  sign  with  their  initials.  In  re  Blewitt,  5  P.  D.  116.  As  no  form 
of  attestation  is  necessary,  the  mere  subscription  of  two  names,  without 
calling  themselyes  witnesses,  will  be  primd  facie  sufficient.  Bryan  y. 
White,  2  Bob.  Ecc.  Bep.  315.  An  acknowledgment  by  a  testator  of  his 
signature  preyiously  amxed  is  sufficient,  if  the  will  bearing  his  signature, 
visibly  apparent  on  the  face  of  it,  be  produced  to  two  witnesses  present 
together,  and  they  are  asked  by  him,  or  in  his  presence  to  subscribe  the 
same.  Gaze  y.  Oaze,  3  Curt.  451 ;  Ir  re  Ashmore,  Id.  756 ;  Inglesant  y. 
Inglesant,  L.  B.,  3  P.  &  M.  172 ;  Daintree  y.  Faeulo,  15  P.  D.  67,  i02,  C.  A. 
But  where  the  witnesses  neither  see  nor  have  the  opportunity  of  seeing 
the  signature,  the  acknowledgment  is  insufficient,  even  although  the 
testator  declares  the  paper  to  be  his  wiQ.  Blake  v.  Blake,  7  P.  D.  102, 
C.  A.  See  further,  1  Wms.  Exors.,  8th  ed.  89,  90 ;  and  generally  as  to 
the  signature  and  attestation  requisite  under  the  Wills  Act,  Id.  76  et  seq. 

Where  after  a  will  has  been  duly  executed  S.  signed  his  name  under 
those  of  the  attesting  witnesses,  it  may  be  proved  that  he  did  not  sign  for 
the  purpose  of  attestation.  In  re  Sharman,  L.  B.,  1  P.  &  M.  661 ;  In  re 
Smith,  15  P.  D.  2. 

What  witness  must  be  called.^  To  prove  a  will  of  land  it  is  sufficient  to 
call  one  of  the  witnesses,  if  he  can  speak  to  all  the  requisites  of  attestation. 
B.  N.  P.  264  ;  Longford  v.  Eyre,  1  P.  Wms.  741  ;  Belbin  v.  Skeaies,  1  Sw. 
&  Tr.  148 ;  27  L.  J.,  P.  M.  &  A.  56 ;  following  Wright  y.  Doe  d.  Tatham, 
post,  p.  147. 

It  was  held  that  on  an  issue  of  Chancery  all  the  witnesses  ought  to  be 
•  called.  BooUe  v.  Blundell,  19  Yes.  494.  Though  this  was  the  general  rule 
in  cases  where  the  suit  was  instituted  by  the  devisee  to  establish  the  will, 
yet  where  the  suit  was  by  the  heir  agamst  the  devisee  for  the  purpose  of 
setting  aside  the  will,  the  devisee  was  not  required  to  produce  all  the 
witnesses.  Tatham  y.  Wright,  2  Buss.  &  Myl.  1.  Upon  the  trial  of  an 
ejectment  brought  by  the  heir  for  the  recoyery  of  the  same  lands  as  those 
mention<Ml  in  the  last  case,  one  of  the  attesting  witnesses  who  proved  the 
will  on  the  issue  out  of  Chancery,  having  died,  the  defendant  proved  his 
testimony  from  the  shorthand  writer's  notes,  which  were  held  to  be  suffi- 
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ciont  evidence  of  the  exeoution  of  the  will,  though  another  attesting  witness 
was  present  at  the  trial.  But  the  preyious  proceedings  in  the  Court  of 
Chancery  upon  which  an  issue  had  been  found  for  the  devisee,  were  held 
not  to  be  in  evidence  of  the  execution.  Wright  v.  Doe  d.  Tatham,  1  Ad.  & 
E.  3.  Ex.  Ch. 

Proof  where  the  witnesses  are  dead,  or  deny  their  attestation,"]  Where  the 
witnesses  are  dead,  this  fact  and  their  handwriting  should  be  proved. 
''Where  the  attestation  clause  recites  a  compliance  with  all  the  requisite 
ceremonies  in  respect  of  all  the  witnesses,  it  is  enoueh,  in  order  to  make  a 
jyrimd  facie  case,  to  prove  the  death  of  all,  and  the  nandwriting  of  one  of 
them;  because  it  will  be  presumed  that  everything  the  witness  thus 
declared  by  his  attestation  to  have  been  done,  was  really  done."  Andrew 
y.  Motlei/,  12  0.  B.,  N.  S.  527,  532 ;  32  L.  J.,  C.  P.  128,  130,  per  Wil- 
liams, J.  Though  the  attestation  does  not  express  that  the  witnesses 
subscribed  the  will  in  the  presence  of  the  testator,  yet  a  jury  may 
presume  that  fact  in  favour  of  the  will.  Croft  v.  Pawlett,  Stra.  1109 ; 
Hands  v.  James ,  2  Comyn,  531 ;  Doe  d.  Davies  v.  Davies,  Vinnicombe  v. 
Butler,  infra.  And  it  seems  that  a  general  form  of  attestation  must  be 
taken  as  affirming  that  all  has  been  done  in  the  presence  of  the  witnesses 
which  is  stated  m  the  body  of  the  instrument.  Duller  v.  Burt,  c<yram 
Leach,  M.  B.,  cited  4  Ad.  &  E.  15.  The  principle  of  these  decisions  seems 
to  be  fully  recognised  in  Doe  d.  SpUshury  v.  Burdett,  Id.  1 ;  and  S.  C.  in 
D.  P..  6  M.  &  Or.  386 ;  10  CI.  &  F.  340  (see  this  case  infra).  See  also 
Wright  Y,  Sanderson,  infra. 

Even  although  the  witnesses  to  a  will  should  swear  that  the  will  was 
not  dtdy  executed,  evidence  may  be  adduced  in  support  of  the  will. 
Lowe  V.  Jolliffe,  1  W.  Bl.  365 ;  Bowman  v.  Hodgson,  Ii.  B.,  1  P.  &  M. 
362 ;  see  Wright  v.  Rogers,  Id,  678.  Where  one  witness  gives  evidence 
against  due  execution,  the  party  supporting  the  will  must  call  the 
ouier  witness.  Owen  v.  Willinms,  32  Jj.  J.,  P.  M.  &  A.  159 ;  Coles  v. 
Coles,  L.  B.,  1  P.  &  M.  70.    A  will  was  attested  by  three  witnesses,  one 

Sanding  second)  being  a  marksman  and  the  other  two  being  dead,  the 
ndwriting  of  mese  two  was  proved,  but  the  marksman  being  produced, 
recollected  nothing  of  his  signature ;  he  was  very  old,  and  had  known  the 
testator ;  the  will  was  uncontested  for  sixteen  years ;  held,  that  the  jury 
might  presume  the  due  execution  of  the  will  under  the  circumstances. 
Doe  d.  Davies  v.  Davies,  9  Q.  B.  648.  So  although  neither  of  the  two 
witnesses  can  remember  when  the  testator  signed,  it  may  be  inferred 
from  the  circumstances  that  he  signed  before  them.  Vinnicombe  v. 
Butler,  3  Sw.  &  Tr.  580;  34  L.  J.,  P.  M.  &  A.  18;  WHght  v.  Sanderson, 
9  P.  D.  149,  C.  A.  And  in  the  case  of  a  lost  wiQ  acted  on  for  eight  years, 
where  no  attestation  clause  was  proved,  but  the  names  of  C.  D.  and  E.  F. 
followed  the  signature  of  the  testator  A.  B.,  due  execution  was  presumed 
on  proof  of  the  deaths  of  C.  D.  and  E.  F.,  and  the  handwriting  of  A.  B. 
and  C.  D.     HarrU  v.  Knight,  15  P.  D.  170.  C.  A.,  diss.  Cotton,  L.  J. 

Where  two  of  the  witnesses  are  dead,  and  the  surviving  witness  charges 
fhem  with  fraud  in  the  attestation  of  the  will,  evidence  of  their  good 
character  is  admissible.  Doe  d.  StepJienson  v.  Walker,  4  Esp.  50;  Provis  v. 
Reed,  5  Bing.  435. 

Proof  of  wUls  thirty  years  old,"]  A  will  thirty  years  old,  coming  from 
the  proper  custody,  will  be  presumed,  in  the  same  way  as  a  deed,  to  have 
been  duly  executed,  although  it  bear  some  marks  of  cancellation. 
Atidrew  v.  Motley,  supra.  As  to  proper  custody,  see  Custody  of  ancient 
writings,  ante,  pp.  102,  103. 

In  Doe  d.  Spilsbury  v.  Burdett,  supra,  it  was  considered  by  the  Q.  B. 

l2 
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that,  where  the  instrument  creatine  a  power  required  it  to  be  executed  hj 
will,  to  be  *'  signed,  sealed,  and  puolisned  in  the  presence  of,  and  attested 
by  three  or  more  credible  witnesses,'*  the  will,  although  thirty  years  old, 
must  bear  an  attestation  that  it  was  regularly  executed  according  to  the 
power  (see  4  Ad.  &  E.  19).  But  this  strictness  as  to  the  attestation  clause 
applied  only  to  wills  executed  under  powers ;  in  other  cases  of  wills,  as  in 
t£e  case  of  deeds,  the  attestation  clause  was  by  no  means  conclusive  as  to 
what  was  done.  Even  the  oral  testimony  of  the  attesting  witnesses  is  not 
so ;  Lowe  y.  Joiliffe^  and  Bowman  v.  Hodgsojiy  ante,  p.  147 ;  and  the  decision  in 
Andrew  v.  Motley,  ante,  p.  147,  would  be  strong  to  show  that  the  admissibility 
of  a  will  thirty  years  old  without  proof  of  execution  was  not  affected  by- 
such  a  defect  m  the  clause  of  attestation.  See  further,  poet,  p.  loO.  The 
execution  of  powers  by  will  on  and  since  Jan.  1st,  1838,  has  been  much 
simplified  by  1  Vict.  c.  26,  s.  10,  post,  p.  150. 

Under  the  old  law  it  was  held  that  the  thirty  years  were  to  be  reckoned 
from  the  date  of  the  will  being  executed.  Doe  d.  Oldham  v.  Wolley,  8  B. 
&  C.  22.  The  fact  that  under  sect.  24,  a  will,  with  reference  to  the  estate 
comprised  therein,  now  speaks  from  the  death  of  the  testator  would  not 
seem  to  alter  this  principle. 

Interested  attesting  witnessJ]  Formerly  if  a  will  were  attested  by  a  per- 
son who,  or  whose  wife,  or  husbcuid  took  any  interest  thereunder,  the 
will  was  void  because  it  could  not  be  proved ;  this  was  remedied  as  to  an 
interested  witness  himself,  by  stat.  25  Geo.  2,  c.  6,  s.  1,  which  made  such 
witness  competent  to  prove  the  will,  but  avoided  the  devise  to  him;  sect.  2 
made  creditors  competent  witnesses,  although  the  will  charged  the  debts 
on  the  real  estate.  This  Act  still  applies  to  wiUs  made  beK>re  Jan.  Ist, 
1838.  As  to  the  competency  of  the  nusband  of  a  devisee,  see  Hatfield  y. 
Thorp,  5  B.  &  A.  589. 

By  the  Wills  Act  (1  Vict.  c.  26),  s.  14,  if  the  attesting  witness  to  a  will 
be  incompetent  to  prove  it  at  the  time  of  execution  or  afterwards,  the  will 
shall  not  oe  invalid  on  that  account ;  and  by  sect.  15,  if  the  attesting 
witness,  or  the  wife  or  husband  of  the  witness,  be  a  beneficial  devisee,  &c., 
the  devise  shall  be  void,  and  the  witness  competent ;  and  by  sect.  16,  in 
the  case  of  a  will  charging  real  or  personal  estate  with  debts,  a  creditor, 
or  the  wife  or  husband  of  one,  may  attest  the  will,  and  prove  its  execu- 
tion ;  and  by  sect.  17,  the  executor  is  admissible  to  prove  the  execution, 
or  the  validity  or  invalidity  of  a  will.  This  Act,  by  sects.  1,  34,  applies 
to  all  wills  made  or  re-executed  on  or  after  Jan.  1st,  1838. 

A  devise  to  an  attesting  witness  is  void  though  there  are  three  other 
attesting  witnesses.  Doe  d.  Taylor  v.  Mills,  1  M.  &  Rob.  288.  Where  a 
will  attested  by  A.  contains  a  devise  to  A.  and  is  confirmed  by  a  codicil 
not  attested  by  A.,  the  devise  is  good,  for  the  codicil  incorporates  the 
will,  and  thev  form  one  instrument.  Anderson  v.  Anderson,  L.  R.,  13 
Eq.  381.  The  marriage,  after  attestation,  of  the  attesting  witness 
to  a  devisee  does  not  affect  the  devise.  Thorpe  v.  Bestvnd:,  6  Q.  B. 
D.  311. 

The  Act  for  making  interested  witnesses  competent  (6  &  7  Vict.  c.  85), 
provides  that  it  shall  not  affect  the  new  Wills  Act ;  but  the  Statute  of 
Frauds  is  not  referred  to  in  it. 

Proof  hy  prohaU."]  The  Probate  Court  Act  (20  &  21  Vict.  c.  77),  after 
providing  by  sect.  61,  that  where  a  will  affecting  real  estate  is  proved  in 
solemn  form,  or  is  the  subject  of  any  contentious  proceeding,  the  heir  and 
persons  interested  in  the  real  estate  shall  be  cited,  enacts  by  sect.  62,  that 
**  whore  probate  of  such  will  is  granted  after  such  proof  in  solemn  form, 
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or  where  the  validity  of  the  will  is  otherwise  declared  by  the  decree  or 
order  in  such  contentious  cause  or  matter  as  aforesaid,  the  probate, 
decree,  or  order  respectively  shall  enure  for  the  benefit  of  all  persons 
interested  in  the  real  estate  affected  by  such  will,  and  the  probate  copy  of 
such  will,  or  the  letters  of  administration  with  such  will  annexed,  or  a 
copy  thereof  respectively,  stamped  with  the  seal  of  her  Majesty's  Court  of 
Probate"  (vtrfc  tw/ra),  ** shall  in  all  courts,  and  in  all  suite  and  pro- 
ceedings affecting  real  estate  of  whatever  tenure  ^save  proceedings  by  way 
of  appeal  under  tl^is  Act,  or  for  the  revocation  of  such  probate  or 
administration),  be  received  as  condusive  evidence  of  the  validity  and 
oontente  of  such  will,  in  like  manner  as  a  probate  is  received  in  evidence 
in  matters  relating  to  the  personal  estate ;  and  where  probate  is  refused 
or  revoked  on  the  ground  of  the  invalidity  of  the  will,  or  the  invalidity  of 
the  will  is  otherwise  declared  by  decree  or  order  under  this  Act,  such 
decree  or  order  shall  enure  for  the  benefit  of  the  heir-at-law,  or  other 
persons  against  whose  interest  in  real  estate  such  will  might  operate,  and 
such  will  shall  not  be  received  in  evidence  in  any  suit  or  proceeding  in 
relation  to  real  estate,  save  in  any  proceeding  by  way  of  appeal  from  such 
decrees  or  orders."  Sect.  63  provides,  **  that  the  probate,  decree,  or  order 
of  the  court  shall  not  in  any  case  affect  the  heir  or  any  person  in  respect 
of  his  interest  in  real  estate,  imless  such  heir  or  person  has  been  cited  or 
made  party  to  the  proceedings,  or  derives  title  under  or  through  a  person 
so  cite^  or  made  party." 

By  sect.  64,  in  any  action  **  where,  according  to  the  existing  law,  it 
would  be  necessary  to  produce  and  prove  an  original  will  in  order  to 
establish  a  de\'ise  or  other  testamentary  disposition  of  or  affecting  real 
ostate,  it  shall  be  lawful  for  the  party  intending  to  establish  in  proof  such 
devise  or  other  testamentary  disposition,  to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or  other  proceeding  in  wnich  the  said 
proof  snail  be  intended  to  be  adduced,  notice  that  he  intends  at  the  said 
trial  or  other  proceeding  to  give  in  evidence,  as  proof  of  the  devise  or 
other  testamentary  disposition,  the  probate  of  the  scdd  will,  or  the  letters 
of  administration  with  the  will  annexed,  or  a  copy  thereof  stamped  with 
any  seal  of  the  Court  of  Probate  "  (vide  infra) ;  **  and  in  every  such  case 
such  probate  or  letters  of  administration,  or  copy  thereof  respectively, 
stamped  as  aforesaid,  shall  be  sufficient  evidence  of  such  will,  and  of  its 
validity  and  contents,  notwithstanding  the  same  may  not  have  been 
proved  in  solemn  form,  or  have  been  otherwise  declared  valid  in  a 
contentious  cause  or  matter,  as  herein  provided,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such  receipt,  give  notice 
that  he  disputes  the  validity  of  such  devise  or  other  testamentary  disposi- 
tion." By  sect.  65,  *•  In  every  case  in  which,  in  any  such  action  or  suit, 
the  original  will  shall  be  produced  and  proved,  it  shall  be  lawful  for  the 
court  or  judge  before  whom  such  evidence  shall  be  given,  to  direct  by 
which  of  the  parties  the  costs  thereof  shall  be  paid." 

The  jurisdiction  of  the  Court  of  Probate  is  now  transferred  by  the 
J.  Act,  1873,  8.  16,  to  the  High  Court  of  Justice,  and  is  by  sect.  34 
assigned  to  the  Probate,  Divorce,  and  Admiralty  Division.  Probates  are 
therefore  now  sealed  with  the  seal  of  that  division. 

If  the  party  receiving  the  ten  days*  notice  under  the  above  section  give 
the  four  days'  counter-notice  that  he  disputes  the  validity  of  the  devise, 
the  probate  will  not  be  admissible  in  evidence  ;  but  if  he  do  not  ^ve  the 
counter-notice,  he  may  nevertheless  at  the  trial  dispute  the  validity  of 
the  will,  for  **  sufficient  evidence  "  here  means  only  primd  facie  evidence. 
Barradough  v.  Oreenhough,  L.  B.,  2  Q.  B.  612,  Ex.  Ch.  SembUy  that  the 
notice  should  be  given  to  the  solicitor  of  the  opposite  party.     S.  0. 


1 50  Proof  of  LocumenU. 

Where  the  notice  has  not  been  given  under  the  Act  the  judge  may 
adjourn  the  cause  to  allow  of  the  notice  being  given  or  to  allow  proof  of 
the  will  per  testes.  See  Hilliard  v.  Eiffe,  £.  B.,  7  H.  L.  39,  49,  per 
Ld.  Cairns,  C. 

Proof  of  Execution  of  Powers. 

As  a  eeneral  rule,  all  the  circumstances  required  by  the  creator  of  a 
power,  however  otherwise  unimportant,  must  be  obse^ed,  and  cannot  be 
satisfied  but  by  a  strict  and  literal  performance.  Per  Ld.  Ellenborough, 
0.  J.,  Hawkins  v.  Kempy  3  East,  440.  And  when  the  power  directs 
attestaiion  and  other  formalities  tiie  attestation  must  notice  the  oom- 

Sliance  with  the  formalities.  Thus  where  it  was  to  be  executed  **  by  any 
eed  or  writing  imder  the  hands  and  seals  of  the  parties,  to  be  by  them 
duly  executed  in  the  presence  of,  and  attested  by  two  or  more  witnesses;" 
it  was  held  that  as  the  attestation  stated  only  a  sealing  and  delivery,  and 
omitted  the  signing ,  the  power  was  not  duly  executed ;  Doe  d.  Mansfield 
V.  Peachy  2  M.  &  S.  576 ;  and  a  subsequent  correct  attestation,  indorsed 
upon  the  instrument  after  the  death  of  one  of  the  parties,  would  not 
remedjr  the  defect ;  S.  C. ;  WHght  y.  Wakeford,  2  Taunt.  214.  So  if  the 
power  is  to  be  executed  by  an  appointment  to  be  signed  and  published  in 
the  presence  of,  and  attested  by  two  witnesses,  and  the  attestation  omits 
to  mention  the  publication.  Moodie  v.  Reidy  7  Taunt.  355.  But  where 
the  attestation  mentioned  *'  delivery,"  this  has  been  held  equivalent  to 
publication.     Ward  v.  Swift,  1  Cr.  &  M.  171. 

The  cases  above  referred  to  assume,  however,  rather  than  expressly 
decide,  that,  if  the  attestation  be  deficient,  the  deficiency  cannot  l)e 
supplied  by  evidence  aliundi  that  the  formalities  were  all  gone  through. 
But  this  is  directly  contrary  to  the  law  in  the  analogous  case  of  formalities 
required  by  statute ;  and  perhaps  after  the  language  of  Lord  Lyndhurst, 
in  Burdett  v.  Doe  d.  Spilsbury,  6  M.  &  Gr.  461,  and  of  Lord  Campbell,  at 
pp.  468  et  seq,y  it  will  be  held,  if  the  question  should  arise,  that  the 
attestation  clause  is  not  conclusive.  Indeed,  Lord  Campbell,  in  Newton 
V.  EickettSy  9  H.  L.  C.  262 ;  31  L.  J.,  Ch.  247,  says  that  the  ratio  decidendi, 
in  Burdett  v.  Doe  d.  Spilsburyy  supra^  was  that  such  extrinsic  evidence 
mi^ht  be  given.  This  was  certainly  not  so.  But  still  this  expression  of 
opmion  gives  to  the  view  under  discussion  the  full  weight  of  Lord  Camp- 
bell's authority.  On  the  other  hand  we  have,  in  Burdett  v.  Dve  d.  Spits- 
bury,  supra.  Lord  Brougham's  express  refusal  to  overrule  the  cases  wnich 
lay  down  the  very  strict  rule  requuing  all  the  formalities  to  be  noticed  in 
the  attestation.     See  6  M.  <&  Gr.  465. 

When  the  instrument  creating  the  power  does  not  require  attestation, 
an  informal  or  imperfect  one  will  not  invalidate.  Su^.  Pow.  8th  ed. 
235,  247.  The  defect  of  omitting  to  state  in  the  attestation  the  signing  of 
the  instrument  was  cured  by  stat.  54  Geo.  3,  c.  168,  with  regard  to 
powers  theretofore  executed ;  but  the  Act  was  only  retrospective,  and  has 
now  been  repealed  by  the  Stat.  Law  Eevision  Act,  1873.  Leases 
defectively  executed  under  powers  may  now  be  confirmed  by  acceptance 
of  rent  under  the  circumstances  provided  for  in  statutes  12  &  13  Yict. 
c.  26,  and  13  &  14  Vict.  c.  17. 

The  Wills  Act,  1  Vict.  c.  26,  abrogated  the  necessity  of  following  the 
formalities  prescribed  by  the  donor  of  a  power  to  be  exercised  by  a  will 
or  aj)pointment  in  the  nature  of  a  will ;  for  it  provides  (sect.  10)  that  '*  no 
appointment  vnade  by  willy  in  exercise  of  any  power,  shall  be  valid,  unless 
the  same  be  executed  in  manner  hereinbefore  required;  and  every  wiU 
executed  in  manner  hereinbefore  required  shall,  so  far  as  respects  the 
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execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  haye  been  expressly 
retquired  that  a  will  made  in  exercise  of  such  power  should  be  executed 
with  some  additional  or  other  form  of  execution  or  solemnity."  Hence 
the  execution  of  wills  in  virtue  of  powers  must  hereafter  conform  to  the 
r^ulations  pointed  out  in  the  9th  section  of  the  Act,  ante^  p.  144.  A 
mil  executed  with  only  the  formalities  prescribed  in  tibis  section  will  not 
satisfy  the  condition  of  a  power  to  be  exercised  '*by  any  instrument  in 
writing  to  be  by  her  signed,  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses."  Taylor  v.  Meads,  4  D.  J.  .& 
S.  697 ;  34  L.  J.,  Ch.  203.  Such  a  power  is,  however,  satisfied  by 
a  will  expressed  to  be  ** signed,  sealed,  acknowledged,  and  declared" 
in  the  presence  of  the  attesting  witnesses.  Smith  v.  Adkins,  L.  B.,  14 
Ea.  402. 

The  above  section  only  applies  to  powers  to  be  executed  hy  will ;  but  by 
a  later  Act,  22  &  23  Vict.  c.  35,  a  like  remedy  has  been  provided  for  the 
relief  of  donees  of  powers  to  be  exercised  otherwise  than  by  will ;  for  by 
sect.  12,  a  deed  executed  after  Au^^t  13th,  1859,  in  the  presence  of  and 
attested  by  two  or  more  witnesses  ui  the  ordinary  manner,  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  ' 
power  of  apx)ointment  by  deed  or  instrument  in  writing  not  testamentary, 
although  some  other  execution,  attestation,  or  solemnity  may  have  been 
prescribed  by  the  donor ;  provided  that  this  shall  not  dispense  with  any 
kquir«ment  prescribed  bf  him  other  than  the  manner  of  execution  or 
attestation,  nor  prevent  the  donee  from  executing  the  power  in  the  manner 
prescribed  by  the  donor. 

There  is,  however,  a  notable  difference  between  this  and  the  Act  relating 
to  wills  imder  powers,  viz.,  that  a  will  under  a  power  must  confoim  to  the 
provisions  of  1  Vict.  c.  26,  whereas  an  appointment  made  since  22  &  23 
Vict.  c.  35,  may  be  executed  in  the  manner  prescribed  either  by  that  Act 
or  by  the  donor  of  the  power.  The  last  Act  is  retrospective  so  far  as  regards 
the  mstrument  creating  the  power. 

• 

Proof  of  Awards, 

As  to  proof  of  awards  generally,  vide  post.  Action  on  awards. 
As  to  proof  of  awards  made  by  commissioners  under  Indosure  Acts, 
&c.,  it  is  provided  by  the  general  Act,  41  Geo.  3,  c,  109,  s.  35,  and  also  by 
3  &  4  Will.  4,  c.  87,  ss.  2  and  4,  that  the  original  award,  or  a  copv  of  the 
enrolment  signed  by  the  proper  officer  of  the  court  or  the  clerk  of  the 
peace  or  his  deputy,  and  purporting  to  be  a  true  copy,  shall  be  admitted 
m  all  courts  as  legal  evidence.  In  any  collateral  proceeding  in  which  it 
may  be  necessary  to  give  it  in  evidence,  it  will  be  presiunod  that  the  award 
has  been  regularlv  made,  and  that  the  commissioners  were  duly  qualified, 
and  had  given  the  proper  notices,  &c. :  but  this  presumption  may  be 
rebutted;  R,  v.  HasUngfieldy  2  M.  &  S.  559;  Doe  d.  Nanny  v.  Gore^  2  M. 
ft  W.  320 ;  ace,  Williams  v.  Eyton,  2  H.  &  N.  771 ;  27  L.  J.,  Ex.  176 ;  4 
H.  &  N.  357 ;  28  L.  J.,  Ex.  146,  Ex.  Ch. ;  and  excess  of  authority  may  be 
shown ;  Wingfield  v.  Tharpy  10  B.  &  C.  785.  Awards  made  under  6  &  7 
Will.  4,  c.  115,  or  3  &  4  Vict.  c.  31,  are,  by  sect.  1  of  the  last  Act,  made 
conclusive  evidence  of  a  compliance  with  all  the  provisions  of  those  Acts, 
and  of  all  necessary  consente,  and  no  other  evidence  of  title  under  the 
indosure  shall  be  requisite. 
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The  J.  Act,  1875,  s.  20,  provides  that  "nothing  in  this  Act  or  in  the 
first  schedule  hereto,  or  in  any  rules  of  court  to  be  ni€ide  under  this  Act, 
save  as  far  as  relates  to  the  power  of  the  court  for  special  reasons  to  allow 
depositions  or  affidavits  to  be  read,  shall  affect  the  mode  of  giving  evi- 
dence by  the  oral  examination  of  witnesses  in  tiials  by  jury  or  the  rules 
of  evidence,  or  the  law  relating  to  jurymen  or  juries."  By  Rules,  1883, 
O,  xxxvii.  r.  1,  **  In  the  absence  of  any  agreement  in  writing  between 
the  solicitors  of  all  parties,  and  subject  to  mese  rules,  the  witnesses  at 
the  trial  of  any  action  or  at  any  assessment  of  damages  shall  be  ex- 
amined vivd  voce  and  in  open  court,'*  but  the  court  or  a  judge  may  in 
certain  cases  allow  depositions  or  affidavits  to  be  used,  vide  post,  pp.  184, 
et  seq. 

Attendance  of  Witnesses, 

Suhjpotndy  service  of, — Expenses,']    The  process  to  compel  the  attendance 
of  wihiosses  is  the  writ  of  subpoena  ad  testificandum,    Edgell  v.  Curling y  7 
M.  &  Gr.  958.     This  writ  will  now,  by  stat.  17  &  18  Vict.  c.  34,  s.  1,  iissue 
out  of  the  superior  courts  into  any  part  of  the  United  Kingdom  on  the 
special  order  of  the  court  or  judge.     It  is,  however,  provided  by  sects.  5 
and  6,  that  this  provision  is  not  to  afiPect  the  power  of  the  court  to  issue 
commi&iBions  to  examine,  or  to  afiPect  the  admissibility  of  evidence  hereto- 
fore admissible  by  reason  of  a  witness  being  beyond  the  jurisdiction : — ^in 
other  words,  Scotland  and  Ireland  are  still,  for  these  last-mentioned 
purposes,  to  be  regarded  as  out  of  the  jurisdiction  of  the  superior  courts 
of  England.     By  52  &  53  Vict.  c.  49,  s.  18,  the  power  is  extended  to 
subpoena  a  witness  to  appear  before  a  referee  or  arbitrator.     Either  the 
wnt,  or  a  copy  of  it,  must  be  personally  served  on  the  witness;  and 
where  a  copy  only  is  delivered,  the  original  must  be  shown  whether  the 
witness  require  it  or  not ;  otherwise  he  cannot  be  attached.     Wadsworth 
V.  Marshall  J  1  Cr.  &  M.  87.     It  must  be  served  so  as  to  give  witnesses 
"reasonable  time  to  put  their  own  affairs  in  such  order  that  their 
attendance  may  be  with  as  little  prejudice  to  themselves  as  possible." 
Hammond  v.  Stewart,  Stra.  510.     But  urgent  domestic  business  is  no 
excuse  for  disobedience.    Goff  v.  Mills,  2  D.  &  L.  23.   Notice  to  a  witness 
in  London  at  two  in  the  afternoon,  requiring  him  to  attend  the  sittings  at 
Westminster  in  the  course  of  the  same  evening  is  too  short.     Ibid,    But 
where  a  person  is  present  in  or  attending  near  the  court,  service  on  the 
day  of  trial  may  be  sufficient  under  the  circumstances.     Maunsdl  v. 
Ainsworth,   8    Dowl.   869.     Whether   the    servico  be  sufficient  is  for 
the  judge,  not  the  jury.     Barber  v.  Wood,  2  M.  &  Rob.  172.    If  the 
cause  be  made  a  remanet,  the  subpoend  must  be  re-sealed  and  re-served. 
Sydenham  v.  Rand,  3  Doug.  429.   Though  the  writ  only  requires  attendance 
on  the  commission  day,  the  witness  must  attend  for  tne  whole  assizes  till 
the  cause  comes  on.     Scholes  v.  Hilton,  10  M.  &  W.  15. 

A  witness  in  a  civil  suit  is  not  bound  to  attend  imless  the  reasonable 
expenses  of  going  to  and  returning  from  the  place  of  trial,  and  of  his  stay 
there,  are  tendered  to  him  at  the  time  of  serving  the  subposnd  ;  nor,  if  he 
appears,  is  he  bound  to  give  evidence  before  such  expenses  are  paid  or 
tendered.  Chapman  v.  Paynton,  13  East,  16,  n.  The  reasonableness 
depends  on  the  situation  and  circumstances  of  the  witness ;  Dixon  v.  Let, 
1  0.  M.  &  R.  645  ;  Vice  v.  Anson,  Ly,,  M.  &  M.  96 ;  and  where  a  witness 
has  already  been  paid  by  one  side,  this  may  be  taken  into  account  when 
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he  is  fiubpcenaed  by  the  other  side.  Betteley  v.  M^Leody  3  N.  C.  405. 
Within  the  bills  of  mortality  the  usual  tender  is  one  shilling  in  a  town 
cause.  Tidd,  Prac.  9th  ed.  806.  Where  a  witness  has  come  to  and  stayed 
at  the  assizes  on  subpoena  without  requiring  payment,  he  may  refuse  to 
appear  till  payment  of  the  expense  of  returning.  Newton  v.  Harland^ 
1  M.  &  Gr.  956.  A  witness  subpcBnaed  to  give  evidence  on  a  matter  of 
personal  opinion  or  professional  skill,  and  not  to  depose  to  the  facts  of  the 
case,  may  insist  on  being  paid  compensation  for  loss  of  time  before  he  is 
examined.  Webb  v.  Page,  1  Car.  &  K.  23,  cor,  Maule,  B.  And  it  seems 
that  any  witness  is  now  entitled  to  be  paid  for  his  expenses  and  loss  of 
time  before  giving  evidence.  In  re  Working  MtrC%  Mutual  Society,  21  Ch. 
D.  831.  Sm  qucere,  whether  he  had  not  waived  his  right  in  that  case,  by 
allowing  himself  to  be  sworn  before  payment  P 

A  party  who  is  a  necessary  or  (m*  semb.)  a  material  witness  in  his  own 
cause,  and  who  attends  the  trial  only  for  that  reason,  may  be  entitled  to 
his  expenses  like  any  other  witness;  Howes  v-  Barber,  18  Q.  B.  688 ;  21 
L.  J.,  Q.  B.  254;  Dowdell  v.  Australian  Mail  Co.,  3  E.  &  B.  902;  23 
L.  J.,  Q.  B.  369 ;  but  if  about  to  attend  on  his  own  account,  he  is  not 
entitled  to  conduct  money  when  subpoenaed  by  the  other  side.  Reed  v. 
Fairless,  3  F.  &  F.  958. 

Before  the  jury  are  sworn,  the  counsel  of  the  i>arty  may  have  an  absent 
witness  called  on  his  subpoena.  Hopper  v.  Smith,  M.  &  M.  115.  This 
course,  when  adopted  by  the  plaintiff,  avoids  the  additional  expense  of  a 
nonsuit,  if  the  judge  wiU  allow  the  plaintiff  to  withdraw  the  record  under 
Bules  1883,  O.  xxvi.  r.  1,  {vide  post,  p.  154) ;  Mullett  v.  Hunt,  1  Cr.  &  M. 
752.  But  it  is  not  absolutely  necessary  to  call  a  witness  on  his  subpoena 
in  order  to  entitle  the  party  to  proceed  against  him.  Lamont  v.  Crook,  6 
M.  &  W.  615 ;  Qoff  v.  Mills,  2  I).  &  L.  23. 

By  the  Bankers*  Books  Evidence  Act,  1879  (42  &  43  Vict.  c.  11),  s.  6, 
a  banker  or  officer  of  a  bank  is  not,  in  any  legal  proceedings  to  which 
the  bank  is  not  a  party,  compellable  to  appear  as  a  witness  to  prove  the 
matters  and  accounte  recorded  in  the  banker's  books,  unless  by  order  of 
a  judge  made  for  special  cause.    For  definitions,  see  sect.  9,  ante,  p.  123. 

Habeas  corpus,']  If  the  witness  be  in  custody,  his  attendance  must  be 
produced  by  a  writ  of  habeas  corpus  ad  testificandum  ;  or  by  wan-ant  or 
order  under  16  &  17  Vict,  c,  30,  i7ifra,  A  judge  may  award  a  writ  of 
habeas  corpus  to  brin^  up  a  prisoner  from  any  gaol  or  prison  in  which  he 
is  confined  under  civil  process,  for  the  purpose  of  giving  evidence  at  the 
trial.  Tidd,  Prac.  9th  ed.  809.  A  habeas  corpus  also  lies  to  bring  a 
witness  from  a  lunatic  asylum,  on  an  affidavit  that  he  is  fit  for  exami- 
nation and  not  dangerous.     Feiinell  v.  Tait,  1  C.  M.  &  B.  584.    By  16  & 

17  Vict.  c.  30,  s.  9,  a  secretary  of  state  or  a  judge  may  issue  a  warrant  or 
order  to  bring  up  any  prisoner,  not  confined  on  civil  process,  to  be 
examined  as  a  witness,  and  this  shall  have  the  same  effect  as  a  hab,  corp, 
ad  test.  By  52  &  53  Vict.  c.  49,  s.  18  (2),  the  court  or  a  judge  may  issue 
a  hah,  corp,  ad  test,  to  bring  up  a  prisoner  for  examination  before  a  referee 
or  arbitrator. 

Protection  from  arrest,']  During  the  time  consumed  by  a  witness  in 
^ing  to  the  place  of  trial,  in  his  attendance  there,  and  in  his  return,  he 

18  protected  from  arrest  on  civil  process ;  even  though  he  has  consented  to 
attend  without  a  subpoena.  Arding  v.  Flower,  8  T.  E.  536.  As  to  what 
is  civil  process  against  a  solicitor,  see  In  re  Freston,  11  Q.  B.  D.  545, 
0.  A.,  and  In  re  Dudley,  12  Q.  B.  D.  44,  C.  A. 
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Absence  of  material  witness,^  In  some  cases  an  application  on  affidavit 
may  be  made  to  put  off  the  trial  on  account  of  the  aosence  of  a  material 
witness.  An  application  to  put  off  the  trial  beyond  the  existing  sittings, 
or  from  sittings  to  sitting,  was  not  g^enerally  allowed  on  tiie  part  of  the 
plaintiff ;  because  he  might  at  any  time  withdraw  the  record  if  he  was 
not  prepared  to  try.  Per  Ld.  EUenborough,  Amley  v.  Birch,  3  OEimp. 
333.  As  now,  however,  by  Bules,  1883,  O.  xxyi.  r.  I,  a  plaintiff  cannot 
withdraw  the  record  without  the  leave  of  the  court  or  a  judge,  this 
reason  fails,  and  these  applications  on  the  part  of  plaintiffs  are  more 
frequent  than  they  were  prior  to  that  rule.  And  where,  from  the 
sudden  indisposition  of  a  witness  who  might  be  able  to  attend  in  the 
course  of  a  dav  or  two,  or  for  other  temporary  reason,  the  plaintiff 
was  prevented  irom.  trying  his  cause  in  its  order  in  the  paper,  yet  had 
ground  to  believe  he  should  be  able  to  try  it  before  the  sittings  were  over, 
a  jud^  at  Nisi  Prius  would  make  an  order  for  the  trial  to  stand  over  till 
the  witness  was  likely  to  attend.  And  a  similar  order  was  made  if  it 
appeared  that  the  absence  of  the  witness  was  owing  to  the  conduct  of  the 
defendant's  attorney.  Turquand  v.  Dawean^  1  C.  M.  &  E..  709.  When  a 
motion  is  about  to  be  made  to  a  jud^  at  Nisi  Prius  for  putting  off  the 
trial  on  account  of  the  absence  of  a  witness,  notice  should  first  be  given  to 
the  opposite  solicitor,  with  a  copy  of  the  affidavit  intended  to  be  used  in 
support  thereof.  Where  expenses  have  been  incurred  by  the  other  party 
in  bringing  up  witnesses,  the  application  will  only  be  granted  on  the 
terms  of  paying  them.  No  affidavit  of  merits  is  required.  Att,-Oen.  v. 
Hully  2  Dowl.  Ill;  Hill  v.  Prober,  3  Dowl.  704.  The  affidavit  may  be 
made  by  the  party,  or  by  his  solicitor ;  Duherly  v.  Ounning,  Peake,  97 ; 
or  by  the  solicitor's  clerk,  if  he  have  the  management  of  the  cause.  Sullivan 
V.  Magill,  1  H.  Bl.  637.  A  common  form  of  affidavit  for  this  purpose  will 
be  found  in  the  Appendix. 

Production  of  documente  under  suhpcend  duces  tecum,']  A  witness  served 
with  a  BubpiCBnd  duces  is  bound  to  bring  into  court  any  document  proved 
to  be  in  his  possession,  though  he  may  have  a  valid  excuse  for  not 
showing  it  in  evidence ;  and  the  validity  of  the  excuse  is  matter  for  the 
judgment  of  the  court,  and  not  of  the  witness.  Amey  v.  Long,  9  East, 
473. 

The  court  will  excuse  production  if  the  disclosure  would  subject  the 
party  to  a  criminal  charge  or  penalty ;  Whitaker  v.  Izod,  2  Taunt,  lid; 
but  not  unless  the  party  &om  wom  disclosure  is  sought  will  pledge  his 
oath  that  to  the  best  of  his  belief  the  production  would  tend  to  criminate 
him.  Wehh  v.  East,  5  Ex.  D.  108,  C.  A.  It  seems,  however,  that  pro- 
duction will  not  be  enforced  in  an  action  for  penalties.  Hunnings  v. 
Williamson,  10  Q.  B.  D.  459,  462.  An  action  for  liquidated  sums, 
recoverable  for  infringement  of  dramatic  copyright,  is  not  within  this 
ex^ption.     See  Adams  v.  Batley ;  Cole  v.  Francis,  18  Q.  B.  D.  625,  0.  A. 

With  the  above  exceptions,  no  document  relevant  to  the  issue,  not  being 
a  titie  deed  (as  to  whicn  vide  post,  p.  155),  is  privileged  from  disclosure, 
unless  it  be  a  confidential  communication  professionally  made  between 
counsel  or  solicitor  and  client,  or  information  obtained  by  the  solicitor,  or 
an  agent  employed  by  him,  or  by  the  client  on  his  recommendation. 
Bu46ros  V.  White,  1  Q.  B.  D.  423,  0.  A. ;  Anderson  v.  Bank  of  British 
Columhiix,  2  Ch.  D.  664,  C,  A.;  M'Corquodale  v.  Bell,  1  C.  P.  D.  471; 
Friend  v.  L.  Chatham  &  Dover  Ry,  Co,,  2  Ex.  D.  437,  C.  A. ;  Lydl  v. 
Kennedy,  27  Ch.  D.  1,  C.  A,  Information  voluntarily  given  by  a  third 
person  to  the  solicitor  is  privileged.  Young  v.  Holhway,  12  P.  D.  167, 
0.  A.    So  it  seems  is  the  proof  of  a  witness's  evidence  which  the  solicitor 
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has  prepared  for  insertion  in  oounsers  brief.  Per  BoviU,  C.  J.,  Ttch^ 
borne  y.  Lttshington,  28  Feb.,  1872,  shorthand  notes,  pp.  5101,  5102,  cited 
Taylor  Ev.,  §  932,  n.  So,  information  obtained  by  the  client  for  the 
purpose  of  obtaining  the  opinion  of  the  solicitor  thereon,  and  cdthough 
the  purpose  was  not  earned  out.  Southwark  &  Vauxhall  Water  Co,  v. 
Quick,  3  Q.  B.  D.  315,  C.  A.  See  also  BrUioU  Mayor^  4-c.  o/  v.  Cox,  26 
Ch.  D.  678.  The  privilege  is  not  confined  to  the  action  in  respect  of 
which  the  communication  wcw  made.  Bullock  v,  Corrie,  3  Q.  B.  D.  356 ; 
Pearce  v.  Foster,  15  Q.  B.  D.  114.     See  also  The  Palermo,  9  P.  D.  6,  C.  A. 

Confidential  communications  between  solicitor  and  client  are  privileged, 
though  made  before  any  Htigation  was  in  contemplation ;  Minet  v.  Morgan, 
infra ;  but  communications  obtained  by  the  sobdtor  from  third  persons 
are  not  privileged  unless  prepared  confidentially  after  a  dispute  had 
aiisen,  for  the  purpose  of  obtaining  information,  evidence,  or  le^  advice 
with  reference  to  litigation  existing  or  contemplated  between  the  parties. 
Wheeler  v.  Le  Marchant,  17  Ch.  D.  675,  C.  A.  The  transcript  of  a  short- 
hand note  (^  evidence  and  arguments  taken  at  a  reference  {Rawstone  v. 
Preston  Cor,,  30  Ch.  D.  116)  or  of  proceedings  in  open  court  {NichoUs  v. 
Jones,  2  H.  &  M.  588 ;  Rohson  v.  Worswick,  38  Ch.  D.  370)  is  not  privi- 
leged, even  although  the  note  be  taken  by  the  party's  solicitor.  Id,  373, 
j>er  North,  J.  In  Nordon  v.  Defries,  8  Q,.  B.  6.  508,  where  such  tran- 
script was  held  privileged,  NichoUs  v.  Jones,  supra,  was  not  cited.  Vide, 
38  Ch.  D.  372,  373.    See  further,  post,  pp.  168  et  seq. 

A  party  will  not  be  compelled  to  proauce  his  title  deeds.  Pickering  v. 
Xoyes,  1  B.  &  C.  263.  But  he  must  pledge  his  oath  that  they  do  not  to 
the  best  of  his  belief  contain  anvthing  impeaching^  his  case  or  material  to 
the  case  of  the  other  party,  or  the  de^s  will  not  oe  privileged.  Minet  v. 
Morgan,  L.  R.,  8  Ch.  361.  A  solicitor  will  not  be  compelled  to  produce 
his  client's  title-deed.  Harris  v.  Hill,  3  Stark.  140.  So  a  defendant 
cannot  compel  the  production  of  deeds  of  the  plaintiff  by  serving  a  sub- 
poena on  his  steward  in  whose  possession  they  are ;  for  his  possession  is 
that  of  his  employer;  Falmouth,  El,  ofy.  Moss,  11  Price,  455;  and  see 
Crowther  v.  Apphby,  L.  B.,  9  C.  P.  23 ;  nor  can  a  clerk  in  a  public  Office 
be  compelled  to  bring  officieil  papers  wilJiout  leave  of  the  principal ;  Austin 
T.  Evans,  2  M.  &  Gr.  430.  An  attorney  was  not  obliged  by  subpoena  to 
disclose  a  deed  of  the  defendant,  his  chent,  though  he  had  been  impro- 
perly compelled  by  commissioners  of  bankrupt  (under  whom  the  plaintiff 
claimed)  to  undertake  to  produce  it.     Nixon  v.  Mayoh,  1  M.  &  Bob.  76. 

The  solicitor  must  produce  the  documents  of  a  client  in  his  possession 
which  the  client  would  himself  be  bound  to  produce.  Doe  d.  Courtail  v. 
Thomas,  9  B.  &  C.  288;  Bursill  v.  Tanner,  16  Q.  B.  D.  1,  C.  A.  So  in 
an  action  by  a  cestui  que  trust  against  her  trustee,  a  communication  made 
by  the  defendant  to  an  attorney  relating  to  the  matter  of  the  trust  was, 
on  the  ground  that  the  real  interest  was  in  the  'plaintiff,  held  to  be  not 
privileged.  Shean  v.  Philips,  1  F.  &  F.  449,  Erlo,  J.  See  also  Mason  v. 
CatUty,  22  Ch.  D.  609 ;  Postlethwaite  v.  Rickman,  35  Ch.  D.  722.  Where 
an  attorney  had  received  from  his  client,  a  former  rector  (who  was  also 
patron),  a  book  to  collect  tithes  by  and  also  a  map  of  the  glebe,  with  a 
view  to  a  sale  of  the  advowson :  in  an  action  by  the  succeeding  incumbent 
(who  was  presentee  of  the  purchaser  of  the  advowson),  for  land  claimed 
as  glebe,  it  was  held  that  the  attorney  might  be  called  upon  to  produce 
both,  as  evidence  against  him.  Doe  d.  Marriott  v.  Hertford,  Ms,  of,  19 
L.  J.,  Q.  B.  526.  Where  an  attorney,  employed  by  a  client,  B.,  to  nego- 
tiate an  exchange  of  land  with  A.,  which  went  off,  obtained  an  abstract 
of  title  from  A.,  he  might  produce  it  in  a  suit  by  A.,  for  recovery  of  the 
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land  from  a  defendant  claiming  under  A.'s  ancestor,  as  secondary  evidence 
against  the  plaintiff  of  the  original  deeds,  although  he  had  not  had  B.'s 
permission.  Doe  d.  Ld.  Egremoni  v.  Langdon,  12  Q.  B.  711.  The  attorney 
and  steward  of  the  lord  of  a  borough  was  held  bound  to  produce  certain 
presentments  and  precepts  touching  the  appointment  of  officers  in  the 
borough,  as  being  of  a  public  nature.  R,  v.  Woodley^  1  M.  &  Eob.  390. 
In  an  action  by  a  reversioner  to  recover  the  land,  the  executor  of  the 
previous  tenant  for  life  is  bound  to  produce  a  steward's  book  of  his 
testator  showing  receipt  of  rent  for  the  land,  in  order  to  prove  the  plain- 
tiff's title ;  and  it  is  immaterial  that  the  witness  is  interested  in  defeating 
the  action.  Doe  d.  EL  of  Egremoni  v.  Date,  3  Q.  B.  609.  A  mortgagor 
could  not,  after  the  mortgage  had  become  absolute,  compel  the  produc- 
tion, by  the  mortgagee,  of  the  title-deeds  of  the  mortgaged  property, 
without  payment  of  principal,  interest,  and  costs.  Chichester^  EL  o/v. 
Donegally  Ms,  of,  L.  E.,  5  Cn.  497.  .  But  this  rule  would  seem  now  to  be 
altered  as  to  mortgages  made  after  31st  December,  1881,  by  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41},  s.  16,  which 
entitles  a  mortgagor  to  mspect  and  make  copies  of  the  deeas.  so  long  as 
his  right  to  redeem  exists. 

Where  the  witness  declines  to  produce  an  instrument  on  the  ground  of 
professional  confidence,  the  judge  should  not  inspect  it  to  see  whether  it 
was  one  which  he  ought  to  withhold ;  Doe  d.  Carter  v.  James,  2  M.  &  Eob. 
47 ;  Volant  v.  Soyer,  13  0.  B.  231 ;  22  L.  J.,  0.  P.  83 ;  and  it  seems  that 
the  mere  assertion  on  oath  by  the  solicitor  that  it  is  a  title-deed  or  other 
privileged  document,  is  conclusive.  S.  C.  And  if  the  document  be 
brought  into  court  by  a  witness,  who  says  that  he  is  instructed  by  the 
owner  to  object  to  the  production  of  it,  this  is  enough  to  justify  seeondarj' 
proof  withoiit  subpcenaing  the  owner  himself  to  make  the  objection  in 
person.  Fhelpa  v.  Pretv,  3  E,  &  B.  430 ;  23  L.  J.,  Q.  B.  140.  It  eeem8 
to  be  suflBcient  if  one  only  of  several  interested  parties  object.  Per 
Maule,  J.,  Newton  v.  Chaplin,  19  L.  J.,  C.  P.  374.  See  also  Kearaley  v. 
FhiHps,  10  Q,.  B.  D.  465,  C.  A.  When  the  production  is  excused,  secon- 
dary evidence  is  admissible.  Marston  v.  Dowries,  1  Ad.  &  E.  31 ;  Doe  d. 
Oiibert  v.  Ross,  7  M.  &  W.  102.  An  attorney  who  was  allowed  to  with- 
hold a  title-deed  of  his  client,  was  obliged  to  show  another  witness,  who 
produced  a  copy  of  a  deed  which  he  believed  to  be  the  deed  withheld,  the 
mdorsement  on  the  outside  of  the  original,  so  as  to  enable  him  to  identify 
it  with  the  one  copied.  Phelps  v.  Prew,  supra.  If  the  solicitor  produce 
his  client's  deed  without  objection,  the  evidence  is  admissible ;  see  Hibherd 
V.  Knight,  2  Exch.  11.  And  the  verdict  will  not,  it  seems,  be  endangered 
by  the  reception  of  it ;  for  it  is  the  privilege  of  the  witness,  and  not  of  the 
party  in  the  action,  to  withhold  it.  Phelps  v.  Prew,  supra.  The  witness 
IS  not  entitled  to  have  his  liability  to  produce  argued  by  coimsel.  Doe  d. 
Rowcliffe  V.  Egremont,  EL  of,  2  M.  &  Eob.  386. 

A  person  merely  subpoenaed  to  produce,  and  not  to  testify,  need  not  be 
sworn.  Perry  v.  Oihson,  1  Ad.  &  E.  48.  And  if  sworn  by  mistake,  he  is 
not  liable  to  cross-examination.     Rush  v.  Smith,  1  C.  M.  &  B.  94. 

By  Eules,  1883,  0.  bd.  r.  28,  "  No  affidavit  or  record  of  the  court  shall 
be  taken  out  of  the  central  office  without  the  order  of  a  judge  or  master, 
and  no  subpoena  for  the  production  of  any  such  document  shcdl  be  issued." 
Nor  in  any  action  to  which  the  bank  is  not  a  party,  can  a  banker,  except 
by  judge's  order,  be  compelled  to  produce  any  of  his  books  the  contents 
of  which  can  be  proved  under  the  Bankers  Books  Evidence  Act,  1879 
(42  &  43  Vict.  c.  11),  ante,  pp.  122,  123 ;  sect.  6. 
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EXAMUTATION  OF  WITNESSES. 

Ordering  witnesses  out  of  court,^  During  a  trial  the  court  wiU,  on  the 
application  of  either  of  the  parties,  order  all  the  witnesses  in  the  eause, 
except  the  one  under  examination,  to  go  out  of  court.  But  if  the  solicitor 
in  the  cause  be  a  witness,  he  will,  in  general,  be  suffered  to  remain,  his 
assistance  being  necessary  to  the  proper  conduct  of  the  cause.  Pomeroy  y. 
BaddeUy,  Ry.  &  M.  430.  This,  however,  is  a  matter  entirely  for  the 
discretion  of  the  judge.  If  the  witness  remain  after  being  ordered  to 
withdraw,  it  will  not  necessarily  prevent  his  being  examined ;  Parker  v. 
M\William,  6  Bing.  683 ;  R,  v.  ColUy,  M.  &  M.  329 ;  and  the  better 
opinion  is  that,  alSiough  the  witness  may  be  fined  for  disobedience,  l^e 
judge  cannot  refuse  to  near  him  under  such  circumstances;  Chandler  v. 
H<yme,  2  M.  &  Rob.  423;  Cohhett  v.  Hudson,  1  E.  &  B.  14;  except  in 
Exchequer  causes,  where  the  witness  is  peremptorily  excluded  on  trials 
between  the  Crown  and  a  subject.  AU,-Gen  v.  Bulpit,  9  Price,  4 ;  Parker 
V.  M'  William,  supra.  It  is  not  the  practice  to  order  either  of  the  parties 
out  of  court  so  long  as  their  conduct  there  is  unobjectionable.  Chamock 
y.  Dewings,  3  Car.  &  K.  378.  But  as  a  party  can  now  be  a  witness,  as 
snch  he  is  perhaps  liable  to  be  orderea  out  of  court.  See  Outram  v. 
Outram,  W.  N.  1877,  p.  75,  M.  V.-C.  As,  however,  a  party  may  conduct 
his  own  cause  in  court,  examine  his  witnesses,  and  give  evidence  as  one 
himself  {Cobbett  y.  Hudson,  1  E.  &  B.  11 ;  22  L.  J.,  a  B.  11),  it  follows 
that  the  party  in  such  a  case  has  a  right  to  remain  in  court. 

Oath  of  witness,']  By  the  common  law  of  England  every  witness  must 
be  sworn  according  to  some  religious  ceremony  or  other,  and  if  it  be  dis- 
pensed with,  it  can  only  be  by  the  authority  of  an  Act  of  Parliament. 
Maden  v.  Catanach,  7  H.  &  N.  360;  31  L.  J.,  Ex.  118,  oer  Pollock,  C.  B. 
There  is,  however,  no  prescribed  form  of  oath ;  it  is  to  be  that  wUch  the 
witness  himself  declares  to  be  binding  upon  his  conscience,  and  he  is 
always  allowed  to  adopt  the  ceremonies  of  his  own  religion.  Phill.  Ev., 
9th  ed.,  p.  9 ;  Omichund  v.  Barker,  Willes,  547 ;  1  Smith's  Lead.  Cas. ; 
Atchestm  y.  Everitt,  Cowp.  382 ;  Miller  v.  Salomons,  7  Exch.  534,  558 ;  21 
L.  J.,  Ex.  186,  196,  per  Alderson,  B.,  and  PoUock,  C.  B. 

The  usual  ceremony  of  swearing  a  Christian  witness  is  as  follows :  He 
takes  a  copy  of  the  Holy  Gospels  or  of  the  whole  of  the  New  Testament 
into  his  Ttaked  right  hand,  and  the  officer  of  the  court  whose  duty  it  is  to 
administer  the  oath  addresses  him  thus :  **  The  evidence  which  you  shall 

five  between  the  parties  shall  be  the  truth,  the  whole  truth,  and  nothing 
ut  the  truth,  so  help  you  God ; ''  and  the  witness  then  kisses  the  book. 
A  Jew  is  sworn  upon  the  Pentateuch,  with  his  head  covered.  2  Hale, 
P.  C.  279 ;  Omichund  v.  Barker,  Willes,  543.  But  a  Jew  who  stated  that 
he  professed  Christianity,  but  had  never  been  baptized,  nor  had  even 
formally  renounced  the  Jewish  faith,  was  allowed  to  be  sworn  on  the  New 
Testament.  B,  v.  Qilham,  1  Esp.  285.  A  witness  who  stated  that  he 
believed  both  the  Old  and  New  Testament  to  be  the  word  of  God,  yet,  as 
the  latter  prohibited,  and  the  former  countenanced,  swearing,  he  wished 
to  be  sworn  on  the  former,  was  permitted  to  be  so  sworn.  Edmonds  v. 
Rowe,  Ry.  &  M.  77.  So,  where  a  witness  refused  to  be  sworn  in  the 
usual  form  by  taking  the  book  in  his  right  hand  and  afterwards  kissing 
it,  but  desired  to  be  sworn  by  having  the  book  laid  open  before  him  and 
holding  up  his  right  hand,  he  was  sworn  aocordinffly.  Dalton  v.  Colt,  2 
Sid.  6 ;  WiUes,  553.  And  where,  on  a  trial  for  high  treason,  one  of  tiie 
witnesses  refused  to  be  sworn  in  the  usual  manner,  but  put  his  hands  to 
his  buttons,  and  in  reply  to  a  question  whether  he  was  sworn,  stated  that 
he  was  sworn  and  was  under  oath,  it  was  held  sufficient.    B,  v.  Love, 
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5  How.  St.  Tr.  113.    A  Scottish  witness  has  been  allowed  to  be  sworn  by 
holding  up  the  hand,  without  touching  the  book  or  kissing  it,  and  the 
form  of  the  oath  administered  was :  **  You  swear  according  to  the  custom 
of  your  country  and  of  the  religion  you  profess,  that  the  CTidenoo,"  &c., 
&c.     B.  V.  Mildr&ne,  1  Leach,  C.  C.  412 ;  B.  v.  WalkeVy  Id,  498 ;  Mee  v. 
Beidy  Peak^,  23.    Ld.  Oeorge  Gordon,  before  he  turned  Jew,  was  sworn 
in  the  same  manner,  upon  exhibiting  articles  of  the  peace  in  the  King's 
Bench.    MS. ;  M*Nally  Ev.  97.    The  following  is  also  given  as  the  form 
of  a  Scottish  Covenanter's  oath :  **  I,  A.  B.,  do  swear  by  God  himself,  as  I 
shall  answer  to  him  at  the  great  day  of  judgment,  that  the  evidence  I 
shall  give  to  the  court  and  jury  touching  the  matter  in  question  is  the 
truth,  &c.     So  help  me  Gt)d."     1  Leach,  C.  C.  412,  n.    And  now  by  tiie 
Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  s.  5,  **  If  any  person  to  whom  an 
oath  is  administered  desires  to  swear  with  uplifted  hand,  in  the  form  and 
manner  in  which  an  oath  is  usually  administered  in  Scotland,  he  shall  be 
permitted  so  to  do,  and  the  oath  shall  be  administered  to  him  in  such  form 
and  manner  without  further  question."    In  Ireland  it  is  the  practice  to 
swear  Roman  Catholic  witnesses  upon  a  New  Testament  with  a  crucifix  or 
cross  on  it.    MS. ;  M*Nally  Ev.  97.     A  Mahomedan  is  sworn  on  the 
Koran.    The  form  in  B,  v,  Morgan,  1  Leach,  C.  C.  54,  was  as  follows: 
The  witness  first  placed  his  right  hand  flat  upon  the  book,  put  the  other 
hand  to  his  forehead,  and  brought  the  top  of  his  fo!%ead  down  to  the 
book,  and  touched  it  with  his  head.    He  uien  looked  for  some  time  upon 
it,  and  being  asked  what  effect  that  ceremony  was  to  produce,  he  answered 
that  he  was  bound  by  it  to  speak  the  truth.    The  deposition  of  a  Grentoo 
has  been  received,  wo  toucned  with  his  hand  the  foot  of  a  Brahmin. 
Omichund  v.  Barker,  1  Atk.  21.    The  following  is  given  in  one  case  as  the 
form  of  swearing  a  Chinaman.     On  entering  the  box  the  witness  imme- 
diately knelt  down,  and  a  china  saucer  having  been  placed  in  his  hand,  he 
struck  it  against  the  brass  rail  in  front  of  the  box  and  broke  it.    The 
officer  of  Uie  court  then,  through  an  interpreter,  addressed  him  thus: 
''You  shall  tell  the  truth,  and  the  whole  truth;  the  saucer  is  cracked, 
and  if  you  do  not  tell  the  truth,  your  soul  will  be  cracked  like  the  saucer." 
B,  V.  Entrehman,  1  Car.  &  M.  248.    If  the  witness  do  not  understand 
the  Enghsh  language  he  must  of  course  be  addressed  through  an  inter<- 
preter. 

By  stat.  1  &  2  Vict.  c.  105,  s.  1,  ''in  all  cases  in  which  an  oath  may 
lawfully  be  and  shall  have  been  administered  to  any  person,  either  as  a 
juryman  or  a  witness,  or  a  deponent  in  any  proceeding,  civil  or  criminal, 
in  any  court  of  law  or  equity  in  the  United  Kingdom,  ...  or  on  any 
occasion  whatever,  such  person  is  boimd  by  the  oath  administered,  pro- 
vided the  same  shall  have  been  administered  in  such  form  and  with  such 
ceremonies  as  such  person  may  declare  to  be  binding." 

A  witness  may  be  asked  whether  he  considers  the  form  of  administenng 
the  oath  to  be  such  as  will  be  binding  on  his  conscience.  The  proper  time 
for  asking  him  this  question  is  before  the  oath  is  administered ;  but  as  it 
may  happen  that  the  oath  may  be  administered  in  the  usual  form,  by  the 
officer,  before  the  attention  of  the  court,  or  party,  or  counsel,  is  directed 
to  it,  the  objection  is  not,  in  such  a  case,  to  oe  precluded;  but  the  witness 
may  nevertheless  be  afterwards  asked  whether  ne  considers  the  oath  he 
has  taken  as  binding  upon  his  conscience.  If  he  answer  in  the  affirma- 
tive, he  cannot  then  be  further  asked  whether  there  be  any  other  mode  of 
swearing  more  binding  upon  his  conscience.  The  Queen^s  case,  2  B.  &  B. 
284.  So,  where  a  Jew  was  sworn  on  the  Gospels  as  a  Christian,  it  was 
held  that  the  oath,  as  taken,  was  binding  on  the  witness,  both  as  a 
religious  and  moral  obligation.  Sells  v.  ffoare,  3  B.  &  B.  232 ;  S.  C,  7 
B.  Moore,  36. 
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Affirmation  in  lieu  of  oath,']  Formerly  it  was  consideTed  necessary,  in 
all  cases,  that  an  oath,  that  is,  a  direct  appeal  to  a  divine  power,  should 
be  made  by  the  witness.  Numerous  sects  have,  however,  arisen,  the 
members  of  which  alle^  conscientious  objections  to  take  an  oath.  In 
order  to  prevent  the  difficulty  which  arose  from  certain  classes  of  the 
community  being  thus  rendered  imavailable  as  witnesses,  various  statutes 
have,  from  time  to  time,  been  passed,  exempting  such  persons  from  the 
necessity  of  taking  an  oath,  and  allowing  them  to  substitute  a  solemn 
affirmation  in  its  stead.  Thus,  by  the  3  &  4  WiU.  4,  c.  49,  s.  1  (extending 
the  provisions  of  9  Geo.  4,  c.  32,  s.  1),  Quakers  and  Moravians  are  per- 
mitted, whenever  an  oath  is  required,  instead  of  taking  an  oath,  to  make 
an  affirmation  or  declaration  in  the  words  following : — **  I,  A.  B.,  being 
one  of  the  people  called  Quakers  (or  one  of  the  persuasion  of  the  people 
called  Quakers,  or  of  the  united  brethren  called  Moravians,  as  the  case 
may  be),  do  solemnly,  sincerely,  and  truly  declare  and  affirm." 

Where  a  prosecutor  who  had  been  a  Quaker,  but  had  seceded  from  the 
sect,  and  called  himself  an  Evangelical  Friend,  stated  that  he  could  not 
affirm  in  the  above  form,  and  he  was  allowed  to  give  evidence  imder  a 
general  form  of  affirmation,  his  evidence  was  held  to  have  been  improperly 
received,  i?.  v.  Doran,  2  Moo.  C.  C.  37.  The  law  was,  however,  altered 
by  the  1  &  2  Vict.  c.  77,  which  enacts  that,  •*  it  shall  be  lawful  for  any 
person  who  shall  have  been  a  Quaker  or  a  Moravian  to  make  solemn 
affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fuUy  as  it  would 
be  lawful  for  any  such  person  to  do  if  he  still  remained  a  member  of 
either  of  such  religious  denominations  of  Christians,  which  said  affirmation 
or  declaration  shcdl  be  of  the  same  force  and  effect  as  if  he  or  she  had  taken 
an  oath  in  the  usual  form"  ;  and  shall  be  in  the  words  following : — **  *I, 
A.  B.,  having  been  one  of  the  people  called  Quakers  {or  one  of  the  per> 
suasion  of  the  people  called  Quakers,  or  of  the  united  brethren  called 
Moravians,  aa  the  com  may  he\  and  entertaining  conscientious  objections 
to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm.' " 

It  is  now  provided  generally  by  the  Oaths  Act,  1888  (51  &  52  Vict. 
c.  46)  (replacing  the  0.  L.  P.  Act,  1854,  s.  20),  that,  sect.  1,  "Every 
person  upon  objecting  to  being  sworn,  and  stating,  as  the  ground  of  sucn 
objection,  either  that  he  has  no  religious  belief,  or  that  the  taking  of  an 
oath  is  contrary  to  his  religious  belief,  shall  be  permitted  to  make  his 
solemn  affirmation  instead  of  taking  an  oath  in  all  places  and  for  all 
purposes  where  an  oath  is  or  shall  be  required  by  law,  which  affirmation 
shall  be  of  the  same  force  and  effect  as  if  he  had  taken  the  oath ;  and  if 
any  person  making  such  affirmation  shall  wilfully,  falsely,  and  corruptly 
afi&rm  any  matter  or  thing  which,  if  deposed  on  oath,  would  have 
amounted  to  wilful  and  corrupt  perjury,  he  shall  be  liable  to  prosecution, 
indictment,  sentence,  and  punishment  in  all  respects  as  ii  he  had  com- 
mitted wilful  and  corrupt  perjury." 

S«ct.  2.  *•  Every  such  affirmation  shall  be  as  follows : — 
*  I,  A.  B.,  do  solemnly,  sincerely,  and  truljr  declare  and  affirm/  and 
then  proceed  with  the  words  of  the  oath  prescribed  by  law,  omitting  any 
words  of  imprecation  or  calling  to  witness." 

So,  again,  formerly  persons  who,  from  defective  education,  did  not 
understand  the  religious  obligation  of  an  oath,  and  also  persons  who  did 
not  acknowledge  an  absolute  divine  power,  or,  acknowled^ng  such  a 
power,  did  not  oeUeve  it  would  punish  perjury,  were  equally  incapable  of 
giving  evidence ;  but  all  objections  on  these  grounds  have  been  removed 
by'the  last-cited  sections  which  replace  the  stats.  32  &  33  Vict.  c.  68,  and 
33  &  34  Vict.  c.  49  (repealed  by  sect.  6),  and  for  the  old  law  on  this  head  it 
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suffices  to  refer  to  the  leading  case  of  Omickund  y.  Barker,  Willes,  538, 
and  the  notes  thereto  in  1  Snuth's  Lead.  Cases. 

It  is  now  also  provided  by  the  Oaths  Act,  1889,  s.  3,  that  *'  where  an 
oath  has  been  duly  administered  and  taken,  the  &ct  that  the  person  to 
whom  the  same  was  administered  had,  at  the  time  of  taking  such  oath, 
no  religious  belief,  shall  not  for  any  purpose  effect  the  vakdity  of  such 
oath." 

The  statute  seems  to  apply  equally,  whether  the  alleged  absence  of 
religious  belief  arise  from  defect  of  education  or  perversion  of  intellect. 

Incompetency,'}  The  objection  to  witnesses  on  the  ground  of  incompe- 
tency has  been  very  much  narrowed  by  recent  enactments,  and  now  all 
persons  whose  mental  power  of  distinguishing  and  relating  the  truth  can 
be  relied  on  are  competent,  though  not  always  compellable,  witnesses. 

As  to  the  former  oojection  to  witnesses  who  were  ignorant  of  or  did  not 
acknowledge  the  religious  obligation  of  an  oath,  vide  ante,  p.  159,  and  supra. 

As  to  the  objection  on  the  ground  of  interest,  vide  post ,  pp.  1Q\  et  m^. 

The  objection  on  the  groxmd  of  defective  understanding  still  remains^ 
and  this  objection,  and  how  and  when  it  is  to  be  decided,  we  will  now 
consider. 

Incompetency  from  defective  understanding,'^  A  person  whose  under- 
standing is  manifestly  and  egregiously  defective  wul  not  be  allowed  to 
give  evidence.  This  defect  may  arise  from  immaturity  of  intellect,  or 
some  species  of  insanity.  Such  a  witness  would  not  be  competent,  because 
his  mental  power  of  distinguishing  and  relating  the  truth  could  not  be 
relied  on. 

As  a  general  rule  insane  persons,  idiots,  and  lunatics,  during  their 
lunacy,  are  incompetent  witnesses.  But  lunatics  in  their  lucid  intervals 
are  competent.  Com.  Dig.  Testm. — ^Witness  (A.  1).  It  may  be  observed 
that  here  the  question  of  competency  will  always  turn  solely  on  whether 
or  no  the  witness  will  be  likely  to  give  truthful  evidence,  and  if  he  is 
likely  to  do  this  he  may  be  received,  notwithstanding  considerable  defects 
of  intellect,  or  even  aberration  of  mind  on  certain  subjects.  R.  v.  HiU, 
2  Den.  C.  C.  254 ;  20  L.  J.,  M.  C.  222.  It  makes  no  difference,  whether 
the  defect  of  imderstanding  arises  from  imperfect  education,  from  natural 
imbecility,  or  from  failure  of  the  mental  powers.  It  is  for  the  judge  by 
examination  of  the  lunatic  on  the  voir  dire,  and  of  witnesses  called  for 
that  purpose,  to  ascertain  and  decide  on  his  competency,  and  if  the  judge 
allow  him  to  give  evidence  the  jury  must  decide  on  the  credit  to  be 
attached  to  his  testimony.  S.  C.  Id.,  following  R,  v.  Anon,  cited  per 
Parke,  B.,  in  Att.-Gen,  v.  Hitchcock,  1  Exch.  95. 

Deai  and  dumb  persons  were  formerly  presumed  to  have  understandings 
so  defective  as  to  oe  in  all  cases  incompetent ;  a  presumption  entirely 
contrary  to  experience,  and  one  not  likely  now  to  be  made.  See  Harrod  v. 
H'lrrod,  1  K.  &  J.  9.  The  state  of  the  intellect  of  such  a  witness  might, 
of  course,  be  reasonably  inquired  into  before  taking  his  testimony,  as,  the 
usual  channels  of  information  being  cut  off,  the  education  of  such  per- 
sons is  more  than  usually  difficult.  See  2  Taylor,  Evid.  §  1241.  A  deaf 
and  dumb  person  may  give  evidence  through  an  interpreter  by  signs ; 
Ritston^scaae,  1  Leach,  C.  C,  4th  ed.,  408 :  or  by  writing.  Per  Best,  C.  J., 
Morrison  v.  Lennard,  3  C.  &  P.  127.  Where  such  a  person  has  been 
examined  on  the  voir  dire,  and  pronounced  to  be  a  competent  witness,  and 
it  afterwards  appears  during  the  examination  in  chief  uiat  the  witness  is 
incompetent,  his  evidence  may  be  withdrawn  from  the  jury.  R,  v.  Whiter' 
head,  L.  R.,  1  C.  C.  33. 
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Children  not  able  to  apprehend  the  obligation  of  an  oath  or  promise 
cannot  be  examined ;  Com.  Dig.  ante^  p.  16() ;  B.  N.  P.  293 ;  but  tender  aee 
alone  ijs  no  objection.  Brazier's  Casey  1  East,  P.  C.  443.  And  a  chud 
who  was  wholly  destitute  of  reli^ous  education  has  been  allowed  to  be 
made  a  competent  witness  by  bem^  taught  the  nature  of  an  oath  before 
the  trial,  with  a  view  to  qualify  nim.  R,  v.  Murphy ,  1  Leach,  4th  ed., 
430,  n.  The  ruling  of  Patteson,  J.,  in  i?.  v.  Williams,  7  C.  &  P.  320,  is 
too  broadly  expressed,  though  in  that  case  the  child  was  rightly  rejected. 
Although  the  objection  of  me  absence  of  religious  knowledge  as  to  tiie 
binding  effect  of  an  oath  seems  to  be  removed  by  stat.  51  &  52  Vict. 
c.  46,  s.  1,  anie,  p.  159,  yet  this  would  hardly  make  a  child,  who 
has  no  idea  of  the  moral  obligation  to  speak  the  truth,  a  competent 
witness.  Where  a  child  is  tendered  as  a  witness,  the  practice  in  cnminal 
cases  is  for  the  judge  to  examine  him  with  a  view  to  ascertain  his  com- 
petency ;  vide  ante,  p.  160.  Where  the  child  cannot  be  admitted  to  give 
evidence,  an  account  of  the  transaction  which  it  has  given  to  others  is,  of 
course,  inadmissible.    B,  v.  Tucker,  1  Phil.  Ev.,  10th  ed.  10. 

It  is  evident  that  in  any  of  the  above  cases  if  a  witness  who  has  been 
examined  by  the  same  jjudffe  on  the  voir  dire,  and  ])ronoimced  competent, 
should  afterwards  mamfesUy  a{>pear  to  him  to  be  in  such  a  mental  con- 
dition as  to  be  incompetent  to  give  evidence,  the  evidence  must  be  with- 
drawn from  the  jury :  vide  B.  v.  WhiteJtead,  ante,  p.  150.  The  earlier  cases 
on  the  question  of  when  counsel  must  take  the  objection  of  the  incompetency 
of  a  witness  were  almost  all  cases  where  the  objection  was  founded  on 
interest  in  the  subject-matter  of  the  action,  and  hardly  apply  to  the  case 
of  defect  of  intellect. 

Incompetency  on  the  ground  of  interest,"]  Formerly  all  persons  having  an 
interest  in  the  suit  were  on  that  ground  diB<]^ualified,  as  were  also  tiieir 
husbands  and  wives ;  but  these  £squalifications  have  been  entirely  abo- 
lished, although  with  regard  to  certain  matters  the  witness  may  refuse  to 
give  evidence,  and  in  one  case  the  uncorroborated  evidence  of  the  plaintiff 
will  not  suffice  to  obtain  a  verdict. 

The  following  are  the  statutory  provisions  on  this  subject : — 

Bv  the  stat.  3  &  4  Will.  4,  c.  42,  s.  26,  it  was  enacted  that  in  order  to 
render  the  rejection  of  witnesses  on  the  ground  of  interest  less  frequent, 
if  any  witness  should  be  objected  to  as  incompetent,  on  the  ground  that 
the  verdict  or  judgment  in  the  action  would  be  admissible  in  evidence  for 
or  against  him,  he  should  nevertheless  be  examined ;  but  in  that  case  the 
verdict  or  judgment  should  not  be  admissible  for  or  against  him,  or  any 
one  claiming  under  him. 

The  greater  changes  introduced  by  the  subsequent  Acts  have  rendered  it 
useless  to  retain  the  cases  decided  under  this  Act. 

By  the  6  &  7  Vict.  c.  85,  s.  1,  it  is  provided,  **  that  no  person  offered  as 
a  witness  shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime 
or  interest  from  giving  evidence  either  in  person  or  by  oeposition,  accord- 
ing to  the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  pro- 
ceeding, civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff, 
coroner,  magistrate,  officer,  or  person  having  by  law,  or  by  consent  of 
parties,  authoritv  to  hear,  receive,  and  examine  evidence ;  but  that  every 
person  so  offered  may  and  shall  be  admitted  to  give  evidence  on  oath  or 
solemn  affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have  an  interest  in  the 
matter  in  que^on,  or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  injury*^  {sic;  qy,  inquiry?),  "or  of  the  suit,  action,  or  pro- 
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oeeding  in  which  he  is  offered  as  a  witness^  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  been  previously  convicted  of  any 
crime  or  offence." 

This  section  contained  a  provision  that  it  should  not  render  the  actual 
parties  to  the  suit,  or  any  person  for  whose  immediate  benefit  the  action 
was  brought  or  defended,  or  the  husband  or  wife  of  any  such  person, 
competent  as  witnesses.  This  exception  was,  as  regards  the  parties 
themselves,  and  those  for  whose  immediate  benefit  the  action  was  brought 
or  defended,  repealed  by  the  14  &  15  Vict.  c.  99,  s.  1,  and  by  sect.  2  the 
parties  are  rendered  competent;  except  in  any  proceeding  **  instituted  in 
consequence  of  adultery,  or  to  any  action  for  breach  of  promise  of  mar- 
riage, sect.  4.  Sect.  3  provides  that  nothing  therein  contained  ''  shall 
render  any  person  compellable  to  answer  any  question  tending  to  cnminate 
himself  or  herself,  or  aliall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence  for  or  against  her  hus- 
band." 

It  was  held  under  sect.  4,  that  a  co-respondent  in  a  divorce  suit  was 
not  a  competent  witness  so  long  as  he  remained  a  party  to  the  record. 
Robinsm  v.  Robinson,  1  Sw.  &  Tr.  382 ;  27  L.  J.,  F.  M,  &  A.  91.  See 
Blackbome  v.  Blackhomey  post,  p.  163. 

Shortly  after  the  passing  of  this  Act  it  was  decided  that  sects.  1  and  2 
did  not  have  the  enect  of  making  a  husband  or  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  the  wife  or  husband  in  civil  cases, 
except  where  the  wife  was  a  party  to  the  record.  Barbat  v.  Allen,  7  Exch. 
609 ;  21  L.  J.,  Ex.  155 ;  Stapleton  v.  Cro/t,  18  Q.  B.  367 ;  21  L.  J.,  a  B. 
247. 

But  now,  by  the  Evidence  Amendment  Act,  1853  (16  &  17  Yict.  c.  83), 
6. 1,  **  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit,  action  or  other  proceeding  m  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the  husbands  and  wives 
of  the  parties  thereto,  and  of  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  instituted,  or  opposed  or 
defended,  shall,  except  as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence,  either  vivd  voce  or  by  deposition,  according  to 
the  practice  of  the  court  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding." 

By  sect.  2,  **  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  competent 
or  compellable  to  give  evidence  for  or  against  her  huBband,  in  any 
criminal  proceeding,  or  in  any  proceeding  instituted  in  consequence  of 
adultery." 

By  sect.  3,  "  No  husband  shall  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  and  no  wife 
shall  be  compellable  to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage."    See  cases  hereon,  post,  p.  168. 

Under  this  Act  the  wife  may  prove  her  own  adultery  in  an  action 
against  her  husband  for  goods  supplied  to  her.  Cooper  v.  Lloyd,  6  0.  B., 
N.  S.  519.  As  to  proof  of  non-access,  seQpost,  tit.  Action  for  recovery  of 
possession  of  land  by  heir, — Proof  of  Illegitimacy, 

As  in  a  suit  instituted  by  the  wife  for  the  dissolution  of  her  marriage  by 
reason  of  her  husband's  adultery  coupled  with  wilful  desertion,  she  wafl 
not,  by  reason  of  the  exceptions  in  the  above  Acts,  a  conipetent  witness 
to  prove  the  desertion  {Pyne  v.  Pyne,  1  Sw.  &  Tr.  178 ;  27  1j.  J.,  P.  M.  & 
A.  54),  it  was  enacted  by  the  22  &  23  Yict.  c.  61,  s.  6,  that  on  any  petition 
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pzesented  by  a  wife  in  the  Divorce  Court  for  dissolution  of  marriage  '*  hy 
reason  of  ner  husband  haying  been  guilt^r  of  adultery  coupled  witn 
cruelty,  or  of  adultery  coupled  with  desertion,  the  husband  and  wife 
respectively  shall  be  competent  and  compellable  to  give  evidence  of  or 
relating  to  such  cruelty  or  desertion." 

"Where  the  suit  was  by  the  husband  against  his  wife  on  the  ground  of 
her  adultery,  and  the  wife  in  her  answer  culeged  the  cruelty  and  desertion 
of  the  petitioner,  the  evidence  of  the  parties  was  excluaed ;  Whittal  v. 
Whittal,  30  L.  J.,  P.  M.  &  A.  43 ;   even  though  the  wife  in  her  answer 

frayed  relief  under  29  &  30  Yiot.  c.  32,  s.  2.  Bland  v.  Bland,  L.  B.,  1 
^  &  M..  513.  If,  however,  the  suit  were  instituted  by  the  husband^or 
the  restitution  of  conjugal  rights,  and  the  wife  in  her  answer  allegeatike 
Husband's  adultery,  ana  prayed  for  a  judicial  separation,  she  was  a  com- 
petent witness.    Blackborne  v.  BlaMornCy  Id,  563. 

The  Evidence  Further  Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  s.  1, 
repeals  the  14  &  15  Vict,  c.  99,  s.  4,  and  so  much  of  16  &  17  Vict.  c.  83, 
8.  2,  as  is  contained  in  the  words  '*  or  in  any  proceeding  instituted  in 
consequence  of  adultery;"  vide  ante,  p.  162;  and  by  sect.  3,  *^the 
parties  to  any  proceeding  instituted  in  consequence  of  adultery,  and  the 
nusbands  and  wives  of  such  parties,  shall  be  competent  to  give  evidence 
in  such  proceeding :  provided  that  no  witness  in  any  proceeding,  whether 
a  party  to  the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to  answer 
any  question  tending  to  show  that  he  or  she  has  been  guilty  of  adultery, 
nmess  such  witness  shall  have  already  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  alleged  adultery." 

By  sect.  2,  *'  The  parties  to  any  action  for  breach  of  promise  of  mar- 
riage shall  be  competent  to  give  evidence  in  such  action ;  provided 
always,  that  no  plaintiff  in  any  action  for  breach  of  promise  of  marriage 
shall  recover  a  verdict  unless  his  or  her  testimony  shall  be  corroborated 
by  some  other  material  evidence  in  support  of  sucn  promise." 

It  seems  that  *'  any  proceeding  instituted  in  consequence  of  adultery" 
in  sect.  3,  includes  only  proceedings  for  divorce  or  judicial  separation; 
Nottingham,  Gtiardians  of  v.  Tomkinson,  4  C.  P.  D.  343 ;  Burnahy  v. 
Baillie,  42  Gh.  D.  282 ;  the  section  does  not  allow  parents  to  prove  non- 
access  for  the  purpose  of  bastardising  their  issue.  S.  OG.  The  proviso 
in  sect.  3  seems  to  apply  to  such  proceedings  only.  M.  v.  />.,  10 
P.  D.  175. 

It  will  be  observed  that  sect.  3  enables  a  person  when  called  as  a 
witness  in  such  a  cause,  whether  a  party  thereto  or  not,  to  refrain 
altogether  from  ^ving  any  evidence  that  may  tend  to  show  that  he  or 
she  has  been  guilty  of  adultery ;  but  the  section  does  not  exclude  the 
evidence  of  the  witness  if  he  Ibe  willing  to  give  it,  HebhletJiwaite  v. 
HebhUthwaite,  L.  B.,  2  P.  &  M.  29.  The  exemption  extends  to  adultery 
of  the  witness  committed  at  any  time,  and  is  not  confined  to  the  adultery 
in  respect  of  which  the  proceedings  were  instituted.  Bahhage  v.  Bahhage, 
Id.  222.  If,  however,  me  piurty  deny  the  truth  of  some  of  the  charges  of 
adultery  contained  in  the  pleading,  and  is  asked  no  questions  as  to  others, 
he  is  bound  to  answer  questions  in  cross-examination  respecting  all  the 
charges  in  the  pleadings.    Brown  v.  Brown,  L.  B.,  3  P.  &  M.  198. 

Under  sect.  2,  it  has  been  held  that  evidence  tiiat  the  plaintiff  said  to 
the  defendant  that  he  hadpromised  to  marry  her,  and  that  the  defendant 
did  not  deny  it,  was  sufficient  material  evidence.  Bessda  v.  Stern,  2 
C.  P.  D.  265,  C.  A. 

Incompetency  from  infamy*"]  This  head  of  disqualification  has  been 
reduced  within  very  narrow  limits  if  not  entirely  abolished  by  6  &  7 
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Vict.  c.  85,  8.  1,  ante^v,  161.  Before  the  passiiig  of  that  Act  conviction 
and  judgment  for  felony,  or  any  species  of  crimen  falsiy  rendered  the 
party  incompetent  as  a  witness  unless  the  competency  were  restored  by^ 
a  pardon,  or  by  haying  undergone  the  pumshment  assigned  to  th» 
offence.  Whether  the  Act  extends  to  the  case  of  outlawry  for  felony  is, 
perhaps,  open  to  question.    See  3  Inst.  212. 

The  offence  and  conviction  may  still  be  proved  b^  the  admission  of  the 
witness  or  otherwise,  as  before,  for  the  purpose  of  impugning  his  credit. 
B.  V.  Castell  Careiniony  8  East,  78.     Vide  post^  p.  182. 

JudgeSf  jurors,  arbitrators,  counsel,  <kcJ]  A  person,  whose  name  is  in 
the  commission  of  assize,  may  be  examined  as  a  witness ;  so  may  a  juror. 
Bac.  Abr.  Evid.  A.  2. 

In  an  action  to  enforce  his  award,  the  arbitrator  may  be  called  as  & 
witness  to  prove  what  passed  before  him,  what  matters  were  presented 
for  his  consideration,  and  what  claims  admitted ;  but  he  cannot  be  asked 
as  to  what  passed  in  his  own  mind  when  exercising  his  discretionary 
power  on  the  matters  submitted  to  him,  nor  can  he  be  asked  questions  to 
explain,  aid,  or  contradict  his  award.  Bucdeugh,  Dk,  of  v.  Metropolitan^ 
Board  of  Works,  L.  B.,  5  H.  L.  418  ;  (/Bourke  v.  Commissioner  for  Bail- 
ways,  15  Ap.  Ca.  371,  P.  C. 

Counsel  and  solicitors  in  the  cause  may  also  be  witnesses  in  it  (subject 
to  the  rule  respecting  privileged  communications,  mentioned  post,  pp. 
168,  et  seg.);  but  the  practice  is  open  to  objection,  and  such  evidence 
should,  if  possible,  be  dispensed  with.  Bac.  Abr.  Eyid.  (A.  3).  See  also 
Best  on  Evidence,  §  184. 

Inference  from  not  calling  the  party,']  Since  parties  have  been  made 
competent  witnesses,  it  has  oeen  a  common  practice  to  comment  on  their 
absence  as  witnesses,  and  to  make  observations  on  it  as  a  suspicious 
suppression  of  unfavourable  testimony.  There  seems  to  be  no  legitimate 
objection  to  such  comments ;  and  where  a  party  is  present  in  court,  and 
testimony  has  been  eiven  which  he  must  be  able,  if  untrue,  to  contradict, 
and  is  interested  in  doing  so,  great  weight  will  naturally  be  given  to  such 
commente.  But  the  mere  fact  of  his  not  being  offered  as  a  witness  is  not, 
per  se,  evidence  asainst  him,  though  it  may  turn  the  scale  if  his  absence  is. 
unexplained  ana  there  is  other  slight  evidence  or  some  ambiguous 
admission  by  him  out  of  court.  See  M^Kewen  v.  Catching,  27  L.  J.,  Ex. 
41.  The  case  bears  some  resemblance  to  that  of  admissions  implied  from 
a  tacit  acquiescence  in  statemente  made  in  the  party's  presence.  See  antSy 
p.  64. 

Examination  in  chief]  On  almost  every  trial  a  great  deal  of 
discussion  arises  as  to  putting  leading  questions.  Leading  questions  are 
those  which,  from  the  lorm  in  which  they  are  put,  are  likely  to  communi- 
cate to  the  witness  a  knowledge  of  what  answer  would  be  favourable  to 
the  person  putting  it ;  which  would  of  course  be  dangerous  with  a  dis- 
honest witness.  In  some  cases  of  critical  inquiries  also,  it  is  very  desirable 
to  get  the  witness's  own  impression,  which  the  most  veracious  witness 
might  not,  after  another  view  had  been  once  suggested  to  him,  be  able  to 
recall. 

The  objections,  therefore,  to  leading  questions  apply  by  no  means  with 
e(}ual  force  to  all  witnesses  and  to  all  parts  of  an  inquiry.  Some  witnesses 
will  adopt  anything  that  is  put  to  them,  whilst  others  scrupulously  weigh 
every  answer.  Moreover,  innumerable  questions  are  put  for  a  mere 
formal  purpose,  the  facts  not  really  being  m  dispute,  or  simply  in  order 
to  lead  the  mind  of  the  witness  to  the  real  point  of  inquiry. 
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As  a  great  saying  of  time  is  effected  by  leading  a  witness,  it  would  be 
extremeljr  undesirable  to  stop  it,  where  it  is  otherwise  unobjectionable. 

There  is  no  distinction  recognised  by  the  law  between  questions  which 
are  and  questions  which  are  not  leading.  To  object  to  a  question  as 
leadine  is  only  a  mode  of  saying  that  the  examination  is  being  conducted 
unfairly.  It  is  entirely  a  question  for  the  presiding  judge  to  say, 
in  his  discretion,  whether  or  not  the  examination  is  oeing  conducted 
iairlj. 

It  is  sometimes  said  that  all  questions  cabbie  of  bein^  answered  by 
merely  yea  or  no,  are  objectionable  as  leading.  But  tiois  is  a  very 
faUaaous  test,  even  in  the  most  critical  parts  of  an  inquiry.  On  the 
other  hand,  it  is  sometimes  said  that  the  objection  that  the  question  is 
leading  may  be  got  over  by  putting  it  in  me  altematiye ;  but  it  is 
obvious  that  notlung  would  be  easier  than  to  suggest  in  this  way  a  whole 
conyersation  to  a  dishonest  witness. 

A  witness,  produced  to  read  or  explain  a  series  of  ancient  records 
brought  into  court,  may  be  asked  to  state  the  result  of  them ;  and  this  is 
permitted  for  saying  of  time,  and  because  the  witness  can  be  interrogated 
as  to  the  particular  entries  on  which  he  founds  his  general  statement  of 
their  purport  and  effect,  and  may  be  called  upon  to  point  them  out  to  the 
<oourt.    Arwe  y.  Brenton,  3  M.  &  By.  212. 

It  has  been  already  shown  {anisy  pp.  1,  4,  e<  8eq,^  that  oral  proof  of  a 
written  document  cannot  be  admitted  on  examination  in  chief,  unless  a 
proper  foundation  for  it  be  laid  by  accounting  for  the  non-production  of 
the  writing  itself;  and  that  where  any  agreement,  communication  or 
statement  is  the  subject  of  inquirer,  the  opposite  party  may  interpose  the 
•(question — whether  it  was  in  writing?  The  circumstances  and  condi- 
tions under  which  oral  eyidence  of  written  documents  may  be  admitted 
are  also  explained,  pp.  4,  et  «e^..  Secondary  Evidence, 

Where  a  witness  for  the  plamtiff ,  cross-examined  as  to  the  contents  of 
a  lost  letter,  swore  that  it  did  not  contain  a  certain  passage,  and  a  witness 
was  called  by  the  defendant  to  contradict  this  statement,  Ld.  Ellenborough 
ruled  that  he  might  be  asked  if  it  contained  a  particular  passage  recited 
to  hkn,  which  had  been  sworn  to  on  the  other  side;  for  otherwise  it 
would  be  impossible  oyer  to  come  to  a  direct  contradiction.  Courteen  y. 
TottM,  1  Camp.  43.  And  where,  in  cross-examination,  a  witness  being 
asked  as  to  some  expressions  which  he  had  used  denied  them,  and  the 
<x>uiisel  on  the  other  side  called  a  person  to  proye  that  the  witiiess  had 
used  such  expressions,  and  read  to  nim  the  particular  words  from  his  brief, 
Abbott,  0.  J.,  held  that  he  was  entitled  to  do  so ;  Edmonds  y.  WcUter,  3 
Stark.  7 ;  and  this  is  now  the  common  practice.  But  where  a  witness 
denied,  on  cross-examination,  the  use  of  certain  expressions  by  him  in  a 
conyersation  at  which  both  plaintiff  and  defendant  were  present,  it  was 
held  that  a  witness,  called  to  proye  that  such  expressions  were  used,  could 
not  haye  the  yery  words  suggested  to  him;  the  conyersation  being 
'Oyidence  in  itself,  and  not  proyed  for  the  mere  purpose  of  discrediting  the 
witness.    Hallett  y.  CousenSy  2  M.  &  Bob.  238. 

Where  a  witness,  on  his  examination  in  chief,  shows  himself  decidedly 
adverse  to  the  party  calling  him,  the  judge,  may  allow  the  party  calling 
him  to  conduct  the  examination  with  the  same  latitude  as  we  shall  here- 
after see  a  cross-examination  may  be  conducted  {poat,  pp.  176,  177) ;  see 
CoieB  y.  Cole8y  L.  B.,  1  P.  &  M.  70;  but  he  must  confine  himself  to  matters 
material  to  the  issue.  The  party  calling  a  witness  cannot  cross-examine 
him  merely  to  test  his  credit,  as  his  opponent  may.  Vide  post ^  p.  180. 
If  a  witness  stand  in  a  situation  which  of  necessity  makes  him  adverse  to 
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the  party  calling  him,  the  presiding  judge  has  a  discretion  as  to  the  mode 
of  examination  in  order  best  to  answer  the  purposes  of  justice.  Per 
Abbott,  0.  J.,  Bastin  v.  CareWy  By.  &  M.  127 ;  Ace,  Price  t.  Manning, 
42  Ch.  D.  372,  G.  A.  The  party^^s  counsel  cannot  cross-examine  him 
without  the  leave  of  the  judge,  however  hostile  he  may  be.  S.  0.,  over- 
ruling Clarke  v.  Saffery,  By.  &  M.  126.  For  the  definition  of  a  hostile 
witness,  see  Colea  v.  Coles^  post,  p.  174. 

When  a  question  is  propounded,  the  opposite  party  may^  object  that  it 
is  one  which  transgresses  the  rules  of  evidence.  If  not  objected  to,  or  if 
the  objection  be  overruled,  the  witness  must  answer  it,  unless  he  can 
show  that  he  has  some  privilege  which  enables  him  to  refuse  to  do  so.  If 
he  refuse  to  answer  the  question,  and  can  show  no  privilege,  he  will  be 
liable  to  be  fined  and  imprisoned  by  the  court.  Ex  parte  Fernandez,  10 
0.  B.,  N.  S.  11 ;  80  L.  J.,  0.  P.  321. 

Privilege.']  There  are  some  questions  which  a  witness  is  not  comjpellable 
to  answer,  though,  if  he  choose  to  answer  them,  his  evidence  is  to  be 
received.    The  following  are  such  cases : — 

WTien  a  witness  is  privileged  on  the  ground  of  injurious  consequences  of  a 
civil  ki'nd.']  A  witness  is  privilee^  from  answering  any  question,  the 
answer  to  which  might  directly  subject  him  to  forfeiture  of  estate.  See 
Pm  V.  Butterfidd,  6  B.  &  S.  829 ;  34  L.  J.,  Q.  B.  17.  But  it  seems  that 
where  property  is  granted  te  a  person  subject  to  a  conditional  limitetion 
over,  that  person  may  be  compelled  te  state  whether  the  condition  on 
which  the  estate  goes  over  has  not  been  fulfilled.  Per  Cur,,  Id.  And  by 
stat.  46  Geo.  3,  c.  37,  *'  a  witness  cannot  by  law  refuse  te  answer  a 
question  relevant  te  the  matter  in  issue,  the  answering  of  which  has  no 
tendency  te  accuse  himself  or  te  expose  him  te  penalty  or  forfeiture  of 
any  nature  whatsoever,  by  reason  only,  or  on  the  sole  ground  that  the 
answering  of  such  ouestion  may  establish,  or  tend  te  establish,  that  he 
owes  a  debt,  or  is  ouierwise  subject  te  a  civil  suit,  either  at  the  instance 
of  his  majesty  or  of  any  other  person  or  persons.''  It  will  be  seen  that 
this  statute  recognizes  me  privilege  when  the  witness  is  exposed  te  a  penalty 
or  forfeiture.  **  Forfeiture"  in  this  statute  does  not  apply  te  a  person  in 
possession  of  property  and  become  liable  te  forfeit  it  by  reason  of  a  breach 
of  covenant.    Per  Oockbum,  0.  J.,  in  Pye  v.  Butterfield,  supra. 

As  te  privilege  in  an  action  for  a  penalty,  or  for  statutory  liquidated 
damages,  see  Hunnings  v.  Williamsony  and  Adams  v.  Bailty,  cited  ante, 
p.  154. 

When  a  untnesa  is  privileged  on  the  ground  of  injurious  consequences  of  an 
ecclesiastical  kind.]  It  has  generally  been  considered  that  a  witness  may 
decline  answering  questions,  the  answering  of  which  would  expose  him  te 
ecclesiastical  penalties;  as  on  a  proceeding  under  the  2  &  3  Edw.  6,  c.  13, 
s.  2,  for  not  setting  out  tithes ;  Jackson  v.  Benson,  1  Y.  &  J.  32 ;  or  for 
simony,  Brownswood  v.  Edwards,  2  Ves.  sen.  245 ;  or  incest,  Chetwynd  v. 
Lindon,  Id.  450.  But  a  judge,  in  deciding  whether  or  no  the  witness  is 
entitied  te  the  privilege,  would  no  doubt  consider  how  far  the  danger 
suggested  by  the  witness  was  real ;  R.  v.  Boyes,  post,  p.  167 ;  and  the 
mere  6hance  of  an  obsolete  jurisdiction  being  set  in  motion  would  pro- 
bably not  be  considered  a  sufficient  ground  for  refusing  te  answer. 

With  regard  te  questions  tending  te  show  that  a  witaaess  called  in  pro- 
ceedings instituted  in  consequence  of  adultery  has  been  guilty  of  adultery, 
see  32  &  33  Vict.  c.  68,  s.  3,  ante,  p.  163. 
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WTitn  a  witness  is  privileged  on  the  ground  of  injurious  consequences  of  a 
criminal  kind.']  That  the  witness  may  by  answering  be  subjected  to  a 
criminal  charge,  howerer  that  charge  may  be  capable  of  being  prosecuted, 
is  clearly  a  sufficient  ground  for  refusing  to  answer.  Thus  a  person  could 
not  be  comnelled  to  confess  himself  the  father  of  a  bastard  child,  so  long 
as  he  was  finereby  subjected  to  the  punishment  inflicted  by  the  18  Eliz. 
c.  3,  8.  2.  B.  y.  8,  Mary,  Nottingham^  13  East,  57,  n.  So  a  witness 
oould  not  be  compelled  to  answer  a  question  which  subjected  him  to  the 
criminal  charge  of  usury.  Gates  v.  HardacrCy  3  Taunt.  424.  But  if  the 
time  for  the  recovery  of  the  penalty  had  expired,  the  witness  might  be 
compelled  to  answer.    Roberts  y.  Allatt,  M.  &  M.  192. 

The  witness  is  compellable  to  answer  when  he  has  received,  before  or  at 
the  trial,  a  pardon  under  the  ^eat  seal  for  the  offence  of  which  he  fears 
to  criminate  himself.  R,  v.  Boyes,  1  B.  &  S.  311 ;  30  L.  J.,  Q.  B.  301. 
In  this  case  the  court  overruled  the  objection  that  the  pardon  was  not, 
by  reason  of  stat.  12  &  13  Will.  3,  c.  2,  s.  3,  pleadable  to  an  impeachment 
by  the  House  of  Commons,  because  the  danger  to  be  apprehended  must 
be  real  and  appreciable,  and  an  imjjeachment  was,  under  tine  circumstances, 
too  improbable  a  contmgency  to  justify  the  witness  in  still  refusing  to 
answer  on  that  ground. 

Although  the  witness  is  not  bound  to  answer  questions  of  this  nature, 
yet  the  question  may  be  put,  at  least  such  appears  on  the  whole  to  be  the 
weight  of  authority.  The  Queen* s  casCy  2  B.  &  B.  311 ;  B,  v.  fVatsaiiy  2 
6tark.  153.  See  contra^  Cundell  v.  Pratt,  M.  &  M.  108.  With  regard  to 
Questions  tending  only  to  criminate,  it  was  said  by  Ld.  Eldon  that  it  W£t8 
uie  strong  inclination  of  his  mind  to  protect  tiie  party,  not  only  against 
any  question  that  has  a  direct  tendency  to  criminate  him,  but  against 
one  that  forms  a  step  towards  it.  Paocton  v.  DouglcUy  19  Yes.  227 ; 
Claridge  v.  Eore,  14  Ves.  59 ;  Swift  v.  Swift,  4  Hagg.  Ecc.  154. 

The  objection  is  sometimes  obviated  by  the  express  provision  of  the 
statute  creating  the  offence,  e.  ^.,  24  &  25  Vict.  c.  96,  s.  85,  as  to  fraudu- 
lent bailees,  &c. ;  38  &  39  Vict.  c.  87,  s.  103,  as  to  fraudulent  statements, 
&c  ,  to  obtain  entry  of  land  on  register. 

Bight  to  decline  answering — how  decided,]  It  is  now  settled,  after  some- 
what conflicting  expressions  of  opinion,  **  that  to  entitle  a  party  called  as 
a  witness  to  the  privilege  of  silence,  the  court  must  see  from  the  circum- 
stances of  the  case,  and  the  nature  of  the  evidence  which  the  witness  is 
called  to  give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the 
witness  from  his  being  compelled  to  answer.  H  tne  fact  of  the  witness 
bein^  in  danger  be  once  made  to  appear,  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  tne  effect  of  any  particular  question." 
B,  V.  BoyeSy  1  B.  &  S.  311;  30  L.  J.,  Q.  B.  301.  Accord,,  Ex  parte 
BeynoldSy  20  Ch.  D.  294,  C.  A.,  where  the  earlier  cases  are  collected  and 
considered. 

Thus  the  judge  is  to  use  his  discretion,  whether  he  will  ^rant  the 
privilege  upon  the  bare  claim  of  the  witness,  or  whether  he  will  inves- 
tigate the  claim  by  further  inquiry.  Of  course,  the  witness  must  always 
pledge  his  oath  that  he  believes  the  answer  to  the  question  will  tend  to 
criminate  him,  and  if  he  assigns  a  reason  which  in  the  opinion  of  the 
court  will  not  criminate  him,  ne  is  not  privileged.  See  Scott  v.  Miller, 
John.  220;  28  L.  J.,  Ch.  584 ;  Ex  parte  Aston,  4  De  G.  &  J.  320;  28 
L.  J.,  Ch.  631. 

Counsel  interested  in  excluding  the  evidence  will  not  be  allowed  to 
argue  in  support  of  the  objection.  B,  v.  Adeyy  1  M.  &  Bob.  94.  A  wit- 
ness is  not  compellable  to  answer  questions  put  for  the  mere  purpose  of 
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degrading  his  character ;  Cook* a  oaae^  13  How.  St.  Tr.  334 ;  Freind^a  caae^ 
Id,  17;  Layer* a  case,  16  How.  St.  Tr.  161;  though  sudi  questions  may 
legally  be  asked.  E.  v.  Edwarda,  4  T.  B.  440 ;  B.  v.  Holding,  Arch.  Cr. 
Law,  102 ;  Cundell  y.  PraU,  M.  &  M.  108.  See  the  cases  collected,  1 
Fhill.  Ey.  269.  If  the  witness  choose  to  answer,  his  answer  is  generally 
conclusiye.  E,  y.  Wataon,  2  Stark.  149.  Vide  Evidence  of  character,  poat, 
pp.  181,  182,  for  those  cases  in  which  it  is  not  conclusiye. 

Privilege  of  huahand  and  tvi/e,']  In  ciyil  proceedings  a  question  is  some- 
times  put  to  a  husband  the  answenne  of  which  would  tend  to  criminate 
his  wife,  or  to  a  wife  the  answering  of  which  would  tend  to  criminate  her 
husband.  There  has  been  some  confusion  here  between  incompetency  and 
priyilege,  and  it  was  at  one  time  thought  that  a  husband  or  wife  was  in 
eyery  case  an  incompetent  witness  with  respect  to  any  fact  which  might 
haye  a  tendency  to  criminate  the  other ;  E,  y.  Cliviger,  2  T.  B.  268  ;  but 
that  dedsion  is  no  longer  law ;  all  the  subsequent  cases,  with  one  excep- 
tion, treating  the  husband  and  wife,  except  on  an  indictment  against 
either,  as  comx)etent  witnesses.  E,  y.  All  Sainta,  Worceater,  6  M.  &  S. 
194 ;  E.  y.  Bathtvick,  2  B.  &  Ad.  647 ;  E.  y.  Williama,  8  0.  &  P.  284.  The 
case  the  other  way  is  that  of  E»  y.  Oleed,  3  Buss,  on  Crimes,  4th  ed.  631, 
in  which,  on  a  charge  of  stealing  wheat,  Taunton,  J.,  after  consulting 
Littledale,  J.,  refused  to  allow  a  wife  to  be  asked  whether  her  husband 
was  not  present  when  the  wheat  was  stolen  by  the  prisoner,  although  it 
does  not  appear  that  she  claimed  any  ^riyil^spe.  That  opinion  would, 
howeyer,  hardly  preyail  against  the  decisions  aboye  referred  to. 

But  though  the  husband  and  wife  are,  in  such  a  case,  competent,  it 
seems  to  accord  with  principles  of  law  and  of  humanity  that  they  should 
not  be  compelled  to  giye  eyidence  which  tends  to  criminate  each  other ; 
and  in  E,  y.  AU  Sainta,  Worcester,  aupra,  Bayley,  J.,  said  that,  if  in  that 
case  the  witness  had  thrown  herself  upon  the  protection  of  the  court,  on 
the  ground  that  her  answer  might  tend  to  criminate  her  husband,  he 
thought  she  would  haye  been  entitled  to  it.  See  1  Phill.  &  Am.  Ey., 
10th  ed.  73 ;  accord. 

Communications  made  by  the  husband  to  the  wife,  or  by  the  wife  to 
the  husband  during  marriage,  are  expressly  priyileged  by  the  16  &  17 
Vict.  c.  83,  s.  3,  ante,  p.  162.  The  communication  must  haye  been  made 
durante  matrimonio;  0*  Connor  y.  Majorihanka,  4  M.  &  Gr.  435,  oyerruling 
Beveridge  y.  Minter,  1  C.  &  P.  364 ;  the  priyile^  lasts  after  dissolution  of 
the  marriage,  or  the  death  of  one  of  the  parties.  Monroe  y.  TtvialelUm, 
Peake,  Add.  Ca.  221;  Aveaon  y.  Kinnaird,  Ld.,  6  East,  192;  Doker  y. 
Hasler,  By.  &  M.  198.    See,  howeyer,  the  remarks  in  1  Taylor,  Ey.  §  831. 

When  a  witneaa  ia  privileged  on  the  ground  of  confidence.']  Counsel,  Curry 
y.  Walter,  1  Esp.  456 ;  and  solicitors,  E.  y.  Kingaton,  Da.  of,  20  How.  St. 
Tr.  613 ;  cannot  be  compelled  to  reyeal  communications  made  to  them  in 
confidence,  as  such.  A  person  who  acts  as  interpreter,  Du  Barre  y. 
Livette,  Peake,  78 ;  S.  C,  4  T.  B.  756 ;  or  as  agent,  Parkina  y.  Hawkahaw, 
2  Stark.  239;  see  also  Goodall  y.  LUtle,  20  L.  J.,  Ch.  132;  between  the 
solicitor  and  his  client ;  or  the  solicitor's  clerk,  Taylor  y.  Forater,  2  C.  & 
P.  195 ;  E.  y.  Upper  Boddington,  8  D.  &  By.  732 ;  cannot  be  called  unon 
to  reyeal  such  commimications.  So  a  hamster's  clerk  cannot  be  called  to 
proye  his  retainer.  Foote  y.  Hayne,  By.  &  M.  165.  But  Parke,  B.,  is 
said  to  haye  held,  in  Forahaw  y.  Lewia,  1  Jurist,  N.  S.  263,  H.  T.  1855, 
Ex.,  that  the  mere  fact  of  retainer  is  not  priyileged  from  disclosure.  See 
also  Levy  y.  Pope,  M.  &  M.  410,  cited  poat,  p.  170.  Cases  and  the  opinions 
of  coimsel  thereon  are  priyileged.    Eeeoe  y.  Trye^  9  Beay.  316 ;  Penrud- 
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dock  Y.  Hammond,  11  Beay.  59;  and  see  B,  y.  Woodley,  1  M.  &  Bob. 
590. 

A  solicitor  will  not  be  allowed  to  proYe  the  contents  of  deeds  or 
abstracts  deposited  with  him  as  solicitor.  B.  y.  Upper  BoddingUm,  8 
D.  &  By.  726.  Where  a  solicitor  is  employed  both  by  yendor  and  yendee 
to  draw  a  conyeyance,  the  draft  of  which  is  perused  by  another  soHcitor 
on  behalf  of  the  yendee,  the  former  solicitor  will  not  be  allowed  to  pro- 
duce the  draft  of  the  conyeyanoe  against  the  wishes  of  the  party  claiming 
under  the  yendee.  Doe  d.  Strode  y.  Beaton,  2  Ad.  &  E.  171.  And  gene- 
rally where  two  parties  enaj>loy  one  and  the  same  solicitor  he  cannot  dis- 
close the  title  of  either.  Thus,  where  a  borrower  applies  for  a  loan  to  the 
solicitor  of  the  lender,  and  deliyers  him  an  abstract  of  title,  the  solicitor 
cannot  afterwards  be  called  against  the  borrower  to  jproye  the  abstract. 
Doe  d.  Peter  y.  Waiktns,  3  N.  0.  421.  Nor  can  admissions  in  conyersation 
between  the  solicitors  of  the  two  parties  relating  to  the  cause  be  disclosed, 
imless  made  expressly  for  dispensing  with  proof  in  court  of  the  facts 
stated.  Petch  y.  Lyon,  9  Q.  B.  147.  Where  a  priyate  account  book 
deHyered  by  the  defendant  to  the  plaintiff  as  his  solicitor  to  prepare  a 
case  for  counsel  was  tendered  to  fix  the  defendant  with  an  admission  of 
liabilihr  on  a  note  made  by  defendant  to  plaintiff,  the  court  held  it  inad- 
missible.    Cleave  y.  J(me8,  7  Exch.  421 ;  20  L.  J.,  Ex.  239,  Ex.  Oh. 

Matters  communicated  by  the  client  to  his  counsel,  or  solicitor,  with  a 
yiew  to  professional  assistance,  or  in  a  professional  capacity,  eyen  though 
not  made  with  reference  to  legal  proceedings  either  existing  or  in  contem- 
plation, are  priyileged  from  disclosure ;  Clark  y.  Clark,  1  M.  &  Bob.  3  ; 
Walker  y.  Wildman,  Madd.  &  Geld.  47 ;  Greenough  v.  Gaskell,  1  Myl.  &  K. 
98 ;  and  see  4  B.  &  Ad.  876 ;  Carpmael  y.  Powis,  1  Phill.  Oh.  687 ;  Bobeon 
y.  Kemp,  5  Esp.  52;  TurUm  y.  Barber,  L.  B.,  17  Eq.  329,  following  the 
principle  laid  down  in  Minei  y.  Morgan,  L.  B.,  8  Oh.  361 ;  see  also  cases 
collected  ante,  pp.  1 54, 1 55 .  The  priyilege  or  obligation  of  a  legal  adviser  to 
withhold  the  communications  between  nimself  and  client  does  not  rest 
simply  on  the  ground  of  confidence,  for  such  a  ground  would  extend  the 
rule  to  many  other  cases  where  no  priyilege  exists,  but  on  a  regard  to  the 
interests  of  justice,  which  require  unreseryed  information  from  clients  to 
those  who  are  necessarily  employed  by  them  in  the  conduct  of  le^al  busi- 
ness. Oreenough  y.  Oaakell,  minet  y.  Morgan,  eupra.  On  this  prmciple  a 
solicitor  cannot  be  called  to  proye  that  a  lease  shown  to  him  by  his  client 
at  a  professional  interyiew  was  then  unstamped.  Wheatley  y.  Williams,  1 
M.  &  W.  533.  And  where  the  assignees  of  a  bankrupt  brought  troyer  for 
a  lease,  they  were  not  permitted  to  call  the  solicitor  of  the  bankrupt  to 
show  that  it  had  been  deposited  with  the  defendant  as  a  security  after  the 
act  of  bankruptcy.  Turquand  y.  Knight,  2  M.  &  W.  98.  And  it  seems 
that  where  the  solicitor  is  so  employed  as  to  giye  the  court  a  summary 
jurisdiction  oyer  him,  his  character  is  confidential  within  the  rule.  Per 
Alderson,  B.,  S.  0.,  Id,  It  is  said,  too,  that  a  scriyener  is  on  the  same 
footing;  at  least  where  he  is  a  solicitor  also.  S.  0.,  Id»  100;  Anon,, 
Skinner,  404 ;  LiU.  Pr.  Beg.  556.  The  same  rule  applies  in  an  action  for 
diyorce,  even  when  the  Queen's  Proctor  has  interyened.  Branfurd  y. 
Branf&rd,  4  P.  D.  72. 

The  privilege  is  i^at  of  the  client,  and  not  of  the  solicitor ;  and  formerly 
the  coiirt  prevented  the  solicitor,  though  he  were  willing,  from  making 
the  disclosure ;  B.  N.  P.  284 ;  WiUrni  v.  Baaiall,  4  T.  B.  759 ;  unless  the 
client  waived  the  priyilege,  which,  of  course,  he  might  do,  at  least  in 
cases  where  the  privilege  was  for  his  benefit  only.  Merle  y.  More,  By.  & 
M.  390 ;  and  see  Id,  391,  n.  It  seems  that  the  evidence  of  the  solicitor, 
in  relation  to  a  priyileged  matter,  will  be  receiyed,  if  the  solicitor  be 
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-willing  to  give  it.  Hihherd  y.  Knight,  2  Exch.  11.  The  judge  is  the 
proper  |)er8on  to  decide  whether  the  oommunioation  is  priyileged,  sabject 
to  reyision  by  the  Court.  Gleave  y.  Jones,  7  Exch.  421 ;  20  L.  J.,  Ex. 
238 1  Ex.  Ch.  And  he  may  hear  witnesses  to  satisfy  himwelf  on  this 
point.    Id, 

It  seems  that  no  adyerse  presumption  is  to  be  drawn  against  a  person 
refusing  to  allow  his  former  solicitor  to  disclose  statements  he  has  made 
professionally  to  the  solicitor.  WenJtworth  y.  LUiyd,  10  H.  L.  C.  589 ;  33 
Jj.  J.,  Ch.  688 ;  per  Ld.  Chelmsford. 

If  the  solicitor  of  one  of  the  parties  be  called  by  his  own  client,  and 
examined  as  to  a  matter  wMch  has  been  the  subject  of  confidential  com- 
munication, he  may  be  cross-examined  as  to  that  matter,  though  not  as 
to  others.     VaiUant  y.  Dodemeady  2  Atk.  524. 

A  party  himself  is  not  bound  to  disclose  matters  as  to  which  his  infor- 
mation is  deriyed  from  priyileged  communications,  the  matters  not  being 
merely  statements  of  fact  patent  to  the  senses.  Kennedy  y.  Xyet/,  23  Ch. 
D.  387,  C.  A. ;  9  Ap.  Ca.  81,  D.  P. 

WTtat  matters  may  be  disclosed,']  A  solicitor  must  state  the  name  of  his 
client  in  respect  of  whom  he  claims  priyilege.  BursiU  y.  Tanner,  16 
Q.  B.  D.  1,  C.  A.  Matters  not  communicated  to  &  solicitor  in  his  pro- 
fessional capacity,  as  where  he  acts  as  under-sheriff  at  the  time,  must  be 
disclosed.  Wilson  y.  BastaU,  4  T.  B.  753 ;  Cohden  y.  Kendrick,  Id,  431. 
So,  matters  conmiimioated  before  the  retainer.  CtUs  y.  Pickering,  1  Yent. 
197.  All  matters  not  confidentially  communicated  must  be  disclosed,  as 
well  as  aU  matters  which  the  solicitor  would  haye  known  without  beong 
intrusted  as  solicitor  in  the  cause ;  B.  N.  P.  284 ;  proyided  the  informa- 
tion was  obtained  by  him  independently,  and  not  in  the  course  of  his 
professional  employment.  See  obseryations  in  WheaJUey  y.  Williams,  1 
M.  &  W.  540,  541 ;  and  ip.Magrath  y.  Hardy,  4  N.  C.  782,  795.  So  where 
counsel  has  giyen  an  opinion  otherwise  than  in  aprofessional  capacity  it 
must  be  disclosed.  Smith  y.  Daniell,  L.  B.,  18  Eq.  649.  And  a  person 
who  is  not  a  solicitor  may  be  compelled  to  disclose  communications  which 
haye  been  made  to  him  under  a  mistaken  idea  that  he  was  one.  Fountain 
y.  Young,  6  Esp.  113.  This  case  was  strongly  commented  on  by  Bomilly, 
M.  B.,  in  Calley  y.  Richards,  19  Beay.  401,  where  it  was  held  that  com- 
munications made  by  A.  to  B.,  who  had  been  A.*s  solicitor,  but  who  had 
then,  without  A.'s  Imowledge,  ceased  to  practise,  were  priyileged. 

A  solicitor  may  be  called  to  proye  a  deed  executed  by  his  dient, 
which  he  has  attested ;  Doe  d.  Jupp  y.  Andrews,  Cowp.  846 ;  and  when 
so  called,  he  may  be  cross-examined  as  to  what  passed  between  him  and 
his  client  at  the  time.  Cleve  y.  Powel,  1  M.  &  Bob.  228.  So,  to  proye 
the  contents  of  a  notice  to  produce ;  or  an  erasure  in  a  deed  belonging  to 
his  client ;  B.  N.  P.  284 ;  or  tiie  deliyery  of  a  particular  paper  oy  his 
client ;  EuJce  y.  Nokes,  M.  &  M.  304 ;  or  to  proye  who  employed  him  to 
defend  the  cause ;  Levy  y.  Pope,  Id,  410 ;  or  that  he  is  in  possession  of  a 
particular  document  belonging  to  his  client,  so  as  to  let  in  secondary 
eyidence  of  its  contents  after  ^oof  of  notice  to  produce  it.  Sevan  y .  Waters, 
Id,  235 ;  Coates  y.  Mudge,  1  Dowl.  N.  S.  540.  And  the  solicitor  may  be 
called  upon  to  state  whether  he  has  not  the  document  in  court  Dwyer 
y.  Collins,  7  Exch.  639.  So,  a  communication  between  a  solicitor  and  his 
client  relatiye  to  a  matter  of  fact  only,  where  the  character  or  office  of 
solicitor  is  not  called  into  action,  is  not  priyileged.  BramwtU  y.  Lttcas, 
2  B.  &  C.  745.  The  defendant's  solicitor  may  be  called  by  the  plaintiff  to 
proye  admissions  made  by  his  client,  the  defendant,  in  a  conyersation 
Between  plaintiff  and  def enduit  in  his  presence ;  though  he  cannot  be 
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allowed  to  pioye  sach.  admifisions  in  a  conversation  between  himself  and 
his  client.  Griffith  v.  Davies,  5  B.  &  Ad.  502.  Accord,  Shore  v.  Bedford, 
5  M.  &  Gr.  271 ;  Weeks  v.  Argent,  16  M.  &  W.  817.  And  whefe  two 
parties  employ  the  same  solicitor,  a  letter  by  one  of  them  to  the  soli- 
citor, contaimng  an  offer  to  be  made  to  tne  other,  may  be  given  in 
evidence  a^inst  the  writer  of  it.  Baugh  v.  Cradocke,  1  M.  &  E^b.  182. 
So  an  apphcation  by  one  for  time  to  pay  money  to  the  other.  Perry  v. 
Smith,  9  M.  &  W.  681.  In  an  action  for  work  done  as  solicitor  of  the 
defendant,  the  defendant,  m  order  to  show  the  plaintiff  was  retained  by 
B.  and  not  by  defendant,  may  prove  admissions  made  by  the  plaiQtiff  to 
the  professional  agent  employed  by  him  to  sue  out  process  in  an  action 
by  B.,  which  action  was  the  work  alleged  to  be  done  by  the  plaintiff 
for  the  defendant.     Oillard  v.  Bates,  6  M.  &  W.  547. 

In  the  case  of  testamentuy  instructions  to  the  testator's  solicitor  for 
drawing  his  will,  what  passed  on  the  subject  of  that  will  as  to  aaijr  secret 
trust  will  be  admissible  in  a  suit  between  executors  and  next  of  Ion.  In 
sucli  a  case,  indeed,  both  claim  under  the  testator,  and  it  would  seem  arbi- 
trary to  hold  that  the  privilege  belongs  to  one  of  the  claimants  more  than  to 
the  other.    Turner,  V.-C. ,  Bussell  v.  Jackson,  9  Hare,  387 ;  21 L.  J. ,  Ch.  146. 

It  is  now  settled  that  when  an  iUe^  jjurpose  or  a  fraud  is  con- 
templated, a  communication  to  a  solicitor  in  furtherance  thereof  will 
not  DO  privileged  from  disclosure ;  for  it  is  no  part  of  professional  duty 
to  be  assisting  in  such  cases.  B.  v.  Cox,  14  Q.  B.  D.  153.  See  also 
Postlethwaite  v.  Bickman,  35  Ch.  D.  722.  Thus,  where  A.  applied  to  an 
attorney  to  advance  money  on  a  forged  will,  which  the  attorney  refused 
to  do,  and  he  made  no  charge  to  A.  for  the  interview,  the  communication 
was  held  not  privileged.  B,  v.  Farley,  1  Den.  0.  0.  197 ;  -R.  v.  Jones,  lb, 
166.  A  counsel  engaged  for  A.  on  a  former  inquirv  on  a  criminal  charge, 
may  be  called  at  a  suDsequent  trial  of  an  action  wherein  A.  is  a  party,  to 

Srove  as  against  him  the  state  of  a  document  produced  and  shown  in  evi- 
ence  by  A.  on  the  former  trial.  Brown  v.  Foster,  1  H.  &  N.  736 ;  26 
L.  J.,  Ibc.  249.  The  inquiry  was,  whether  a  certain  entry  was  in  a  book 
when  produced  on  the  nrst  occasion,  which  A.  was  suspected  of  having 
fraudulentlv  made  afterwards;  and  the  counsel  was  called  to  negative  the 
existence  of  it  on  the  previous  hearing. 

Where  the  client  is  a  witness  he  is  hable  to  be  cross-examined  as  to  the 
instructions  he  had  given  his  solicitor  in  another  proceeding.  Maccann  v. 
Maceann,  3  Sw.  &  Tr.  142 ;  32  L.  J.,  P.  M.  &  A.  29.  The  client  must 
answer  as  to  matters  communicated  to  him  by  his  solicitor,  as  to  which  the 
solicitor  himself  could  not  claim  privilege.  F'oakes  v.  Webb,  28  Oh.  D.  287. 
Communications  made  to  a  herald  or  pursuivant  of  Heralds'  College 
employed  in  the  conduct  and  su|)port  of  a  protest  against  the  enrolment 
of  a  pedi^e  therein  are  not  privileged.  Stade  v.  Tucker,  14  Oh.  D.  824. 
So  physicians,  surgeons,  and  divines  are  not  privileged  &om  compulsive 
disclosures  of  communications,  however  confidential.  B,  v.  Kingston, 
Ds,  of,  20  How.  St.  Tr.  573 ;  Gilham*s  case,  1  Moo.  0.  0.  186.  See  also 
Oarrufs  case,  Jardine's  Gunpowder  Plot,  pp.  282,  et  seq.,  ed.  1857,  as  to 
auricular  confession,  and  Best's  Treatise  on  Evidence,  4th  ed.,  718  e<  seq. 

When  a  witness  is  privileged  on  the  ground  of  public  policy — disdosttres  by 
informers.']  Questions  on  this  branch  of  privilege  arise  generally  in 
criminal  and  revenue  cases.  Such  communications  are  undoubtedly  to 
some  extent  privileged.  B.  v.  Hardy,  24  How.  St.  Tr.  811 ;  B.  v.  Watson, 
2  Stark.  136;  Att.-Gen.  v.  Briant,  15  M.  &  W.  169;  B,  v.  Bichardsm,  3 
F.  &  F.  693.  See  Rose.  Or.  Ev.,  8th  ed.  154,  155.  Information  given  to 
the  director  of  public  prosecutions  falls  within  this  principle.  Marks  v. 
Beyfus,  25  a  B.  D.  494,  0.  A. 
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When  a  witness  is  privileged  on  the  ground  of  public  policy — official 
communications.']  There  are  some  official  oommmiications  relating  to 
matters  wliich  affect  the  interests  of  the  community  at  large,  which  may 
he  withheld ;  such  as  communications  between  the  governor  and  the  law 
officers  of  a  colony,  Wyatt  v.  Gorcy  Holt,  N.  P.  299 ;  oetween  the  governor 
of  a  colony  and  a  secretary  of  state,  Anderson  v.  Hamilton^  2  B.  &  B. 
156,  n. ;  between  the  governor  of  a  colony  and  a  military  officer,  Cooke  v. 
Maanvell,  2  Stark.  183 ;  between  a  military  officer  and  a  secretary  of  war, 
BeaUony.  Skene,  5  H.  &  N.  838;  29  L.  J.,  Ex.  430;  the  report  of  a 
military  court  of  inquiry  on  the  conduct  of  an  officer.  Home  v.  Sentinck,  2 
B.  &  B.  130,  Ex.  Ch. ;  Dawkins  v.  Mokehy,  Ld.,  L.  E.,  8  Q.  B.  255,  Ex. 
Oh.  And  where  a  minister  of  state  appears  and  objects  to  the  production 
of  documents  on  the  eround  that  it  would  be  injurious  to  the  pubUc 
interests,  he  will  not  oe  compelled  to  produce  them.  Beatson  v.  Skene^ 
supra.  So  on  a  trial  for  high  treason,  Ld.  Grenville  was  called  to  produoe 
a  letter  intercepted  on  its  way  through  the  post-office,  but  it  was  held  that 
he  was  not  bound  to  do  so :  the  name  of  the  case  is  not  mentioned,  but 
the  facts  were  stated  by  Ld.  Ellenborough  in  Anderson  v.  Hamilton,  supra. 
Where  a  clerk  frdm  the  War-office  was  sent  with  a  paper  with  instructions 
to  object  to  its  production,  Ld.  Campbell,  C.  J.,  ordered  it  to  be  produced, 
not  thinking  tiie  objection  of  a  subordinate  officer  sufficient.  iHckson  v. 
WiUony  Ld.,  1  F.  &  F.  424.  This  ruling  was,  however,  disapproved  in 
Dawkins  v.  Bokeby,  Ld.,  supra,  as  contrary  to  the  decision  in  Home  v. 
Bentinck,  supra.  See  further  H.  M.  8.  Bellerophon,  44  L.  J.,  Ad.  5,  and 
Kain  v.  Farrer,  37  L.  T.  469,  Mich.  S.  1877,  C.  P.  D.,  and  observations 
thereon  in  Hennessy  v.  Wright,  21  Q.  B.  D.  509.  It  seems  that  the 
objection  to  the  evidence  may  be  taken  by  the  party  interested  in  exclud- 
ing it,  although  not  taken  by  the  witness  himself.  Home  v.  Bentinck. 
supra.  The  nde  as  to  excluding  evidence  on  the  above  ground  is  confined 
to  communications  made  by  and  between  ministers  and  officers  of  the 
government  in  the  discharge  of  their  public  duty ;  and  therefore  a  letter 
written  bj  a  private  individual  to  the  secretary  of  the  postmaster-general 
complaining  of  the  conduct  of  the  guard  of  the  mail  is  not  privileged  from 
disclosure.  Blake  v.  Pilfold,  1  M.  &  Bob.  198.  The  speaker  of  me  Irish 
House  of  Commons  was  held  not  to  be  bound  to  disclose  what  a  member 
had  there  spoken ;  though  he  might  be  asked  whether  that  member  had 
spoken  on  a  particular  occasion.  Plunkett  v.  Cobbett,  5  En).  136 ;  29  How. 
St.  Tr.  71,  per  Ld.  Ellenborough.  A  member  of  parliament  cannot, 
without  leave  of  the  Hoiise,  be  compelled  to  answer  questions  respecting 
the  votes  of  the  members.  Chubb  v.  Salomons,  3  Car.  &  £.  75;  per 
Pollock,  C.  B.  Confidential  proceedings  of  the  privy  council  cannot 
be  divulged.  Layer*s  case,  16  How.  St.  Tr.  224.  In  B.  v.  Waison,  2  Stark. 
148,  an  officer  of  the  Tower  of  London  was  allowed  to  refuse  to  say 
whether  a  plan  of  the  Tower  which  was  produced  was  accurate  or  not. 

Where  a  document  is  {)rivileged  from  production  on  the  ground  of 
public  policy,  secondary  evidence  of  its  contents  is  inadmissible.  Home  v. 
Bentinck,  Anderson  y. Hamilton  and  Dawkins  v.  Bokeby,  Ld.,  supra;  Stace 
V.  Griffith,  L.  R.,  2  P.  C.  420. 

Where  for  revenue  or  other  similar  purposes  an  oath  of  office  has  been 
taken  by  a  person  not  to  divulge  matters  which  have  come  to  his  know- 
ledge in  his  official  capacity,  he  will  not  be  allowed,  if  the  interests  of 
justice  are  concerned,  to  withhold  his  testimony^.  Thus,  where  the  clerk 
to  the  commissioners  of  the  property  tax,  bemg  called  to  produoe  the 
books  containing  the  appointment  of  a  person  as  collector,  objected  on 
account  of  his  oath,  Ld.  Ellenborough  said  that  it  did  not  protect  him 
from  giving  evidence  in  a  court  of  jujstice  upon  a  writ  of  subpomd.  Let  y. 
Birrell,  3  Camp.  337. 
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A  grand  juror  is  also  compellable  in  furtherance  of  justice  to  proye 
▼hat  passed  before  him.  Anon,, 4  Bl.  Gomm.  126,  note  by  Christian; 
Stakes  y.  Dunbar ,  2  Selw.  N.  P.,  13th  ed.,  1015 ;  but  this  has  been  ques- 
tioned.   Starkie  on  Slander,  3rd  ed.,  476,  c. 

Privilege — ?iow  claimed,']  It  is  for  the  witness  himself  to  claim  or  to 
waiye  the  priyilege,  as  he  sees  fit ;  the  counsel  in  the  cause  cannot  argue 
the  question  in  fayour  of  the  witness.  Thomas  y.  Newton,  M.  &  M.  48,  n. ; 
R,  y.  Adey,  1  M.  &  Bob.  94.  Except,  perhaps,  in  the  case  of  official 
communications,  as  to  which  vide  ante,  p.  172.  See  as  to  a  solicitor 
waiying  his  priyilege,  ante,  pp.  169.  170. 

The  witness  may  claim  his  priyilege  at  any  part  of  the  inquiry,  and  he 
does  not  waiye  it  altogether  by  omitting  to  claim  it  as  soon  as  ne  might 
haye  done  so.  R,  y.  Oarbett,  1  Den.  C.  0.  258,  oyerruling  East  y.  Chap- 
man, M.  &  M.  46;  S.  0.,  2  C.  &  P.  573.  The  time  for  the  witness  to 
make  the  objection  is  after  he  is  sworn.  Boyle  y.  Wiseman,  10  Exch.  647 ; 
24  L.  J.,  Ex.  160. 

Contradicting  party* s  own  witness,!  If  a  witness  giye  eyidence  contrary 
to  that  which  the  party  calling  him  expects,  that  party  cannot  giye 
general  eyidence  to  show  that  the  witness  is  not  to  oe  l>elieyed  on  his 
oath.  Ewer  y.  Ambrose,  3  B.  &  0.  749.  And  though  it  was  always  con- 
sidered that  a  party  might  contradict  the  eyidence  of  his  own  witness  upon 
facts  material  to  the  issue,  yet  it  was  long  a  question  whether  it  was  com- 
petent to  him  to  proye  that  the  witness  had  preyiously  giyen  a  different 
account  of  the  transaction.  S.  0.,  Id,\  Wright  y,  Beck^,  1  M.  &  Bob. 
414;  R,  V.  Oldroyd,  B.  &  By.  88;  Dunn  y.  Aslett,  2  M.  &  Bob.  122; 
Holdsworth  y.  Dartmmdh,  Mayor  of.  Id,,  153;  Winters,  Butt,  Id,  357; 
Allay  y.  Hutchings,  Id,  358,  n. ;  Melhuish  y.  Collier,  15  Q.  B.  878 ;  19  L. 
J.,  Q.  B.  493.  Id.  the  last  case  it  was  held  that  the  witness  may,  at  all 
eyents,  be  examined  as  to  his  former  statements,  and  contradicted  as  to 
any  facts  that  are  releyant,  although  the  direct  effect  may  be  to  discredit 
him ;  and  it  has  been  the  constant  practice  to  call  eyidence  to  contradict 
the  statements  of  other  witnesses  already  called  by  the  same  party ; 
as  where  attesting  witnesses  deny  their  own  signature.  See  also  Fried- 
lander  y.  London  Assur,  Co,,  4  3,  &  Ad.  193.  And  now  it  is  proyided  by 
the  C.  L.  P.  Act,  1854,  s.  22,  that  **  a  party  producing  a  witness  shall  not 
be  allowed  to  impeach  his  credit  by  general  eyidence  of  bad  character,  but 
he  may,  in  case  the  witness  shall,  in  the  opinion  of  the  judge,  proye  adyerse, 
contradict  him  by  other  eyidence  or,  by  leave  of  the  fudge,  proye  that  he 
has  made  at  other  times  a  statement  inconsistent  with  his  present  testi- 
mony ;  but  before  such  last-mentioned  proof  can  be  giyen,  the  circum- 
stances of  the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement." 

It  will  be  seen  that  leaye  of  the  judge  is  made  a  condition  precedent  to 
the  proof  of  former  inconsistent  statements,  and  also  premonition  and  pre- 
examination  as  to  such  statements.  In  one  particular  the  Act  seems  to 
limit  the  former  admitted  liberty  of  calling  witnesses  to  contradict  another 
witness  called  by  the  same  party ;  for  in  such  cases  it  had  been  the  practice 
for  counsel  to  consult  only  their  own  judgment  in  calling  other  witnesses 
to  proye  all  releyant  facts,  although  their  testimony  may  mcidentally  con- 
tradict the  testimony  of  one  already  called  on  the  same  side.  This  diffi- 
culty has  been  noticed  by  the  court  in  Oreenough  y.  Eccles,  5  C.  B.,  N.  S. 
786 ;  28  L.  J.,  C.  P.  160 ;  but  it  seems  to  haye  been  the  opinion  of  the 
oourt  in  that  case,  that  the  Act  is  not  to  be  construed  as  limiting  the  former 
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liberty  to  call  other  witnesses  to  contradict  the  testimony  of  the  adverse 
witness.  It  was  there  decided  also  that  **  adverse  "  means  hostile,  and 
not  merely  unfavourable,  and  that  the  inconsistent  statements  of  the 
witness  are  only  admissible  where  the  jud&;e  considers  his  animita  to  be 
hostile.  **  A  hostile  witness  is  a  witness  wno,  from  the  manner  in  which 
he  gives  his  evidence,  shows  that  he  is  not  desirous  of  tellins  the  truth  to 
the  court."    Coles  v.  Coles,  L.  R.,  1  P.  &  M.  71,  per  Wilde,  J.  O. 

Where  a  witness  gave  evidence  quite  different  from  the  proof  in  the 
brief  which  had  been  prepared  in  the  usual  way  from  the  previous  state- 
ments of  the  witness  to  the  attorney,  Bramwell,  B.,  allowed  him  to  be 
examined  under  this  section  as  to  his  previous  oral  statements  to  the  attor> 
ney ;  and  also  allowed  the  attorney  to  be  called  to  contradict  him.  Amstdl 
V.  Alexander,  16  L.  T.,  N.  S.  830.  But  in  a  similar  case  it  was  held  that 
the  section  was  not  meant  to  apply  to  the  loose  statements  made  by  the 
witness  to  the  attorney  with  a  view  to  prepare  the  evidence,  and  granted 
a  rule  nisi  for  a  new  trial,  on  the  ground  mat  witnesses  had  been  called  at 
tiie  trial  to  prove  such  statements.  Beed  v.  King,  30  L.  T.  290,  H.  T. 
1858,  Ex.  Where  a  witness  had  given  contrary  evidence  on  his  exami- 
nation in  bankruptcy,  it  seems  that  evidence  was  allowed  to  be  Tised  to 
contradict  him.  Pound  v.  Wilson,  4  F.  &  F.  301.  See  also  Dear  v. 
Knight,  1  F.  &  F.  433.  A  series  of  letters  may  be  used  for  the  purpose  of 
contradicting  the  witness,  although  one  only  be  directly  inconsistent. 
Jackson  Y,  Tnomason,  1  B.  &  S.  745;  31  L.  J.,  Q.  B.  11.  The  opinion  of 
the  judge  at  the  trial  as  to  whether  the  witness  is  hostile  is  conclusive. 
Bice  V.  Hoivard,  16  Q.  B.  D.  681. 

It  has  been  held  that  where  a  party  calls  other  witnesses  to  contradict 
his  own  witness  as  to  a  particular  fact,  the  whole  of  the  testimony  of  the 
contradicted  witness  is  not  therefore  to  be  necessarily  repudiated. 
Bradley  v.  Bicardo,  8  Binj^.  57.  But  in  Faulkner  v.  Brine,  1  F.  &  F. 
255,  Ld.  Campbell,  C.  J.,  mtimated  that  the  effect  of  such  contradiction 
was  to  throw  over  the  evidence  of  the  witness  altogether. 

It  was  held  that  under  the  C.  L.  P.  Act,  1854,  s.  23,  post,  p.  180,  it  was 
not  competent  to  a  party  to  contradict  his  own  witness  by  the  witness's 
previous  statements  in  writing.  Bvberg  v.  Byberg,  32  L.  J.,  P.  M.  &  A.  1 12. 
In  this  case,  however,  reference  does  not  appear  to  have  been  made  to 
sect.  22,  ante,  p.  173,  which  would  have  led  to  an  opposite  conclusion. 

Opinion  of  witness,  when  adrfUsHhUJ]  ^  In  general  the  mere  opinion  of 
a  witness  as  to  any  of  the  facts  in  issue  is  inadmissible  as  evidence.  But 
it  is  admissible  upon  questions  of  science.  Thus  where  the  question  was, 
whether  a  bank  erected  to  prevent  the  overflowing  of  the  sea  had  caused 
the  choking  up  of  a  harbour,  the  opinions  of  scientific  men  as  to  the  effect 
of  such  an  emoankment  upon  the  harbour  were  held  to  be  admissible. 
Folkes  V.  Chadd,  3  Doug.  157.  And  where  the  question  is  whether  a  seal 
has  been  forged,  seal  engravers  may  be  called  to  show  a  difference  between 
a  genuine  impression  and  that  supposed  to  be  false.  Ihid,  per  Lord  Mans- 
field, 0.  J.  So  a  physician,  who  has  not  seen  the  particular  patient,  may, 
after  hearing  the  evidence  of  others  at  the  trial,  be  called  to  testify  as  to  the 
general  effects  of  the  symptoms  described  by  them  and  their  probable  con- 


evidence  on  the  cause,  he  is  of  opinion  that  a  party  is  insane  or  incapable 
of  distinguishing  between  right  and  wrong ;  for  this  would  leave  him  at 
liberty  to  find  facts  as  well  as  to  form  an  opinion  on  those  facts,  and  in 
effect  put  him  in  the  place  of  the  jury.    B,  v.  Frances,  4  Cox,  C.  0.  57 ; 
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R*  y.  Laytoriy  Id.  149.  The  opiniou  of  a  person  conversant  with  the 
business  of  insurance,  as  to  whether  the  communication  of  particular 
facts  would  haye  yaried  the  terms  of  insurance,  has  been  acunitted  in 
evidence  on  several  occasions  both  in  actions  on  the  policy  and  against 
insurance  brokers  for  negligence.  Berthon  v.  Loughmany  2  Stark.  258 ; 
Rickards  v.  Murdocky  10  S.  &  0.  527 ;  Chapman  v.  TFaZtoro,  10  Bing.  57. 
But  in  other  cases  the  admission  of  this  kind  of  evidence  has  been  dis- 
countenanced. Carter  v.  Boehmy  1  W.  Bl.  594;  and  in  Campbell  y. 
Rickardsy  5  B.  &  Ad.  840,  a  new  trial  was  granted  because  such  evidence 
had  been  admitted,  and  it  was  held  that  the  materiality  of  a  fact  concealed 
was  a  question  for  the  jury  alone,  and  that  **  witnesses  are  not  receivable 
to  state  their  views  on  matters  of  legal  or  moral  obligation,  nor  on  the 
manner  in  which  others  would  probaoly  be  influenced  if  the  parties  had 
acted  in  one  way  rather  than  another ; "  see  also  LindeTiau  v.  Desboroughy 
8  B.  &  0.  586 ;  Westbury  v.  Aberdeiny  2  M.  &  W.  267.  The  evidence  of  a 
fihipbuilder  has  been  admitted  on  a  question  of  seaworthiness,  though  he 
was  not  present  at  the  survey;  Beckwith  y.  Sydebothamy  1  Camp.  117; 
Thornton  v.  R.  Exchange  Assur.  (7o.,  Peake,  25 ;  and  the  opinion  of  a 
nautical  witness  on  a  question  of  skilful  navigation,  assuming  the  facts 
to  be  true ;  Fenwick  y.  Belly  1  Oar.  &  £.  312.  The  opinions  of  persons 
yersed  in  the  laws  of  a  foreign  country  are  also  admissible ;  Chawrand  v. 
Angerstein,  Peake,  44 ;  and  see  the  cases  on  this  point,  ante,  pp.  120,  121. 
Persons  conversant  with  old  MSS.  may  be  called  to  speak  to  the  date  of 
an  old  writing.  Tracy  Peerage  case,  10  CI.  &  F.  154.  Where  the  question 
is,  as  to  the  correct  judgment  of  a  captain  in  abondoning  his  ship,  a 
witness  may  be  asked  the  result  of  his  jjersonal  observation  of  the 
"  general  habits"  of  the  captain  as  to  sobriety.  Alcock  v.  R,  Exchange 
Assur,  Co,y  13  Q.  B.  292.  To  ascertain  the  vtdue  of  a  life  annuil^,  an 
accountant,  who  stated  he  was  conversant  with  the  business  of  life 
assurance  offices,  was  allowed  to  refer  to  the  Carlisle  Tables  used  by 
those  offices,  showing  the  expectation  of  life,  and  then  state  the  sum  re- 
quired to  purchase  tne  annuity.  Rowley  v.  L,  &  N,  W»  Ry.  Co,,  L.  B.,  8 
Ex.  221,  Ex.  Ch. 

Ab  to  calling  persons  skilled  in  handwriting  to  prove  forgery  or  to  estab- 
lish the  genuineness  of  ancient  documents,  see  ante,  pp.  138,  et  seq. 

On  the  value  to  be  attached  to  the  opinions  of  expert  witnesses,  see  the 
observations  of  Jessel,  M.  B.,  in  Abinger,  Ld,  y.  Ashton,  L.  B.,  17  Eq. 
373,  et  seq. 

Memorandum  to  refresh  vntness*8  TnemoryJ]  A  witness  will  be  allowed 
to  refer  to  an  entry,  or  memorandum,  made  by  himself  at  the  time  of,  or 
shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  in  order  to 
refresh  his  memory ;  although  the  entry  or  memorandum  would  not  of 
itself  be  evidence.  Kensington  v.  IngliSy  8  East,  289.  Even  a  receipt  on 
unstamped  paper  may  be  used  for  this  purpose.  Maugham  v.  Hubbardy  8 
B.  &  0.  14.  Mor  does  the  use  of  such  a  memorandum  by  a  witness  make 
it  evidence  in  itself.  Alcock  v.  R.  Exchange  Assurance  Co.y  supra.  But  he 
cannot  refresh  his  memory  by  extracts  from  a  book,  though  made  hj  him- 
self ;  Doe  d.  Church  v.  PerkifiSy  3  T.  B.  749  ;  nor  speak  from  havmg  re-  | 
freshed  it  out  of  court ;  at  least  unless  he  produces  the  memorandum  in  ' 
court ;  Beech  v.  JoneSy  6  C.  B.  696 ;  nor  by  a  copy  of  a  book,  imless  the 
witness  himself  saw  the  cojpy  made  and  checked  it  at  the  time  by  personal 
examination  while  the  subject  was  fresh  in  his  recollection ;  for  then  the 
copy  is,  in  effect,  an  original  entry  by  himself.  Burton  v.  Flummery. 2 
Ad.  &  E.  341 ;  Talbot  de  Malahidcy  Ld.  v.  Cusack,  17  Ir.  C.  L.  B.  213, 
Q.  B.    In  Burton  v.  Plummer,  supra,  a  sale  was  proved  by  a  clerk  who 
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refreshed  hia  memory  from  a  ledger  entered  from  a  waste  'book,  the  waste 
book  being  kept  by  the  clerk  and  the  ledger  copied  by  another  party 
under  the  eye  of  the  clerk.  A  surveyor  may  refer  to  a  printed  copy  of  a 
report  made  by  himself  to  his  employers,  and  compiled  from  his  rough 
notes  made  on  the  spot.  Borne  y.  MacJeemiey  6  01.  &  Fin.  628.  So  a 
witness  may  refresh  nis  memory  by  reference  to  entries  in  a  log-book, 
which  he  dia  not  write  with  his  own  hand,  but  which  he  examined  from 
time  to  time  shortly  after  the  events  recorded.  JSurrough  v.  Martiuy  2 
Gamp.  112.  Where  a  witness,  on  seeing  his  initials  affixed  to  an  entry  of 
payment,  said,  *'I  have  no  recollection  that  I  received  the  money;  I 
Know  nothing  but  by  the  book,  but  seeing  my  initials,  I  have  no  doubt 
that  I  received  the  money : "  this  was  held  sufficient  evidence.  Maughan 
V.  Hubbard,  ante,  p.  175 ;  R.  v.  8.  Martin' s,  2  Ad.  &  E.  210.  A  printed 
form  of  lease,  r^id  over  to  a  tenant  as  the  terms  of  his  tenancy,  out  not 
signed  according  to  Statute  of  Frauds,  maybe  used  to  refresh  the  memory 
of  the  wihiess  who  read  it  to  him.  BoUon,  Ld,  v.  Tomliny  5  Ad.  &  £.  856. 
If  the  witness  be  blind,  the  paper  or  memorandum  may  be  read  over  to 
biTn  in  court  Catt  v.  Howard,  3  Stark.  4.  A  witness  was  permitted  to 
refesh  his  memory  from  a  deposition  made  and  signed  by  nim,  shortly 
after  the  fact  to  be  proved,  on  examination  before  commissioners  of 
bankrupts.  Smith  v.  Morgan,  2  M.  &  Bob.  257.  In  this  case,  Tindal, 
C.  J.,  permitted  it  to  be  only  so  far  used  as  to  refresh  the  memory  of  the 
wilaiess  as  to  the  date  of  a  single  transaction,  on  the  authority  of  Vaughan 
V.  Martin,  1  Esp.  440 ;  but  it  is  observable  that  in  Vauqhan  y.  Martin^ 
the  whole  account  of  the  act  of  bankruptcy  seems  to  have  been  read  to  the 
witness,  a  very  aged  person,  who  was  then  asked  "  whether  the  matters 
there  stated  were  true  P  "  Such  an  examination  was  also  allowed  to  be  used 
by  a  witness  in  like  manner  by  Pollock,  0.  B.,  in  Wood  y.  Cooper,  I  Gar.  & 
K.  645.  The  examination  in  both  cases  was  taken  recently  after  the 
facts,  and  this  seems  essential  to  the  use  of  any  memorandum  or  paper 
for  refreshing  memory.     Whitfield  v.  Aland,  2  di.  &  K,  1015. 

Bight  to  inspect  memorandum.']  Where  the  witness  gives  his  evidence 
after  having  referred  to  a  book  or  other  document,  it  must  be  produced ; 
Howard  v.  Canfield,  5  Dowl.  417  ;  Beech  v.  Jones,  5  G.  B.  696 ;  and  the 
counsel  on  the  other  side  has  a  right  to  inspect  it,  without  being  bound  to 
read  it  in  evidence ;  Sinclair  v.  Stevenson,  1  G.  &  P.  582 ;  B,  v.  Bamsden, 
2  G.  &  P.  603.  He  may  cross-examine  upon  the  entries  referred  to  by 
the  witness,  without  making  the  book  evidence  per  se  for  the  party  who 
produces  the  witness ;  but  if  he  cross-examines  as  to  other  entries  in  the 
same  book,  he  makes  them  part  of  his  own  evidence.  Gregory  y. 
Tavemor,  6  G.  &  P.  281,  per  Gumejr,  B. ;  Whitfield  v.  Aland,  2  Gar.  &  K 
1015,  Wilde,  G.  J.  Where  a  paper  is  put  into  a  witnesses  hand  only  to 
prove  the  handwriting,  and  not  to  refresh  his  memory,  the  opposite  party 
IS  not  entitled  to  see  it.  Sinclair  v.  Stevenson,  supra ;  see  further,  post, 
p.  179.  And  where  the  question  founded  on  a  document  handed  to 
witness  to  refresh  his  memory  wholly  fails  ia  its  object,  it  has  been  con- 
sidered that  the  opposite  party  is  not  entitled  to  inspection.  B.  v.  Dun^ 
combe,  8  G.  &  P.  369.  The  reason  for  permitting  adverse  inspection  seems 
to  be  to  check  the  use  of  improper  documents ; — to  secure  tne  benefit  of 
the  witness's  recollection  as  to  the  whole  facts ; — and  to  compare  his  oral 
testimony  with  the  written  statement.  If  it  fail  to  refresh  nis  memory, 
or  is  not  used  for  that  purpose,  the  right  of  inspection  fails. 

Cross-examination,'^  Upon  cross-examination,  counsel  may  lead  a  wit- 
ness so  as  to  bring  him  directly  to  the  point  in  his  answer;  but  he  cannot. 
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if  the  witness  shows  an  obvious  leaning  in  his  favour,  go  the  length  of 
patting  into  the  witness's  mouth  the  very  words  which  he  is  to  echo  back 
again.  Hardy* s  case^  24  How.  St.  Tr.  7dd.  Indeed,  in  such  a  case,  the 
usual  latitude  of  cross-examination  would  perhaps  not  be  allowed.  It  is 
not  allowable  for  counsel,  on  cross-examination,  to  mislead  the  witness  by 
assuming  facts  to  be  evidence  which  have  not  been  proved,  or  to  try  to 
•entrap  him  by  misstatement.  See  cases  before  Abbott,  C.  J.,  Hill  v. 
Coombe,  Exeter  Sp.  Ass.,  1818 ;  Uandley  v.  Ward,  Lancaster  Sp.  Ass. 
1818  [qy,  1819),  cited  in  Stark.  Ev.,  4th  ed.  197(«).  This  is  sometimes 
attempted  in  practice  by  handing  wrong  papers  to  a  witness,  in  order  to 
test  his  judgment  in  the  proof  of  handwriting.  It  is  not  competent  to 
counsel  to  question  a  witness  concerning  a  fact  irrelevant  to  the  matter  in 
issue  for  the  mere  purpose  of  discrediting  him  by  calling  other  witnesses 
to  dirorove  what  ne  says;  Spenceley  v.  De  Willott,  7  East,  109;  and 
should  the  witness  answer  sucn  a  question,  evidence  cannot  be  given  to 
contradict ;  Harris  v.  Tippett,  2  Camp.  637 ;  or  to  confirm  his  evidence. 
Tolman  v.  Johnstone^  2  F.  &  F.  66.     See  further,  posty  pp.  180,  181. 

By  Eules,  1883,  0.  xxxvi.  r.  38,  **  The  judge  may  in  all  cases  dis- 
allow any  questions  put  in  cross-examination  of  any  party  or  other 
witness  which  may  appear  to  him  to  be  vexatious  and  not  relevant  to 
any  matter  proper  to  be  inquired  into  iu  the  cause  or  matter."  It 
would  seem,  however,  that  this  rule  is  either  in  accordance  with  the 
common  law  rule,  or  is  ultra  vires  as  infringing  J.  Act,  1875,  s.  20,  ante, 
p.  152. 

In  consequence  of  the  general  rule  that  the  contents  of  a  written 
document  ought  to  be  proved  by  the  production  of  it,  and  not  by  oral 
testimony,  it  was  held  m  The  Queen* s  ceLse^  2  B.  &  B.  287  et  seq.^  that  it 
was  not  competent  to  ask  a  witness,  even  on  cross-examination,  respecting 
a  statement  formerly  made  by  him  in  writing  without  showing  to  him  the 
writing  referred  to,  and  puttmg  it  in  evidence  as  part  of  the  case  of  the 
cross-examining  party  either  immediately  or  in  the  ordinary  course  of 
the  cause ;  and  this  opinion  of  the  judges  has  been  since  constantly  acted 
upon,  whether  the  question  be  put  merely  to  discredit  the  witness  by 
contradicting  him,  or  as  conducive  to  proof  of  the  matter  in  issue. 
Macdonnell  v.  Evans,  11  C.  B.  930 ;  21  L.  J.,  0.  P.  141. 

It  seems,  however,  that  when  the  statement  in  writing  is  an  affidavit  or 
deposition  filed  in  some  court,  the  rule  in  The  Queen* s  case,  supra,  is  satis- 
fiea  by  the  production  of  an  examined  or  office  copy  at  the  trial,  for  in 
many  cases,  witnesses  have  been  allowed  to  be  cross-examined  on 
examined  or  office  copies  of  their  previous  depositions,  and  such  copies 
have  been  allowed  to  be  used  to  contradict  them.  Thus,  on  an  issue  out 
of  Chancery,  an  examined  copy  of  the  deposition  of  one  of  the  witnesses 
was  allowed  to  be  read  for  the  purpose  of  contradicting  the  evidence  of 
the  same  witness  on  the  trial  of  the  issue.  Highfield  v.  Peake,  M.  &  M. 
109 ;  Bumand  v.  Nerot,  1  0.  &  P.  578.  So  an  examined  copy  of  an 
answer,  made  by  a  defendant  in  Chancery,  was  admitted  to  contradict  the 
evidence  given  by  him  in  a  subsequent  action.  Ewer  v.  Ambrose,  4  B.  & 
C.  25.  So  an  attested  copy  of  an  affidavit,  made  by  the  witness  and  filed 
in  another  cause,  was  held  sufficient  to  contradict  him,  on  proof  being 
given  of  his  identity ;  Oarvin  v.  Carroll,  10  Ir.  L.  R.  323 ;  and  in  Davits 
V.  Davies^  9  C.  &  f.  252,  Qumey,  B.,  allowed  a  witness  to  be  cross- 
examined  on  an  office  copv  of  his  affidavit  filed  in  the  cause,  a  judge's 
order  having,  under  the  old  practice,  been  obtained  to  admit  it.  As  to  the 
use  of  an  office  copy,  now  see  Bules,  1883,  O.  xxxvii.  r.  4,  and  observa- 
tions thereon,  ante,  p.  97. 

The  only  case  wnich  is  cited  in  support  of  the  proposition  that  the 
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original  must  be  shown  to  the  witness  is  that  of  Bastard  y.  Smithy  10  Ad. 
&  £.  213,  214y  in  which  Tindal,  C.  J.,  is  said,  at  Nisi  PriuSy  not  to  have 

Sermitted  a  witness  to  be  cross-examined  as  to  the  contents  of  his  former 
eposition,  without  first  refreshing  his  memory  with  the  original;  as, 
however,  the  original  was  in  court,  it  seems  clear  that  no  attempt  was 
ihade  to  use  an  office  copy,  and  all  that  appears  from  the  report  of  the  case 
on  the  motion  is,  that  the  court  would  not  interfere  with  the  mastei^s' 
allowance  of  the  costs  of  bringing  down  the  original  deposition.  This  case 
Can  therefore  hardly  be  considered  as  overruling  the  numerous  cases  that 
have  been  above  cited  where  the  contrary  rule  was  followed. 

In  Henman  v.  Lester,  12  C.  B.,  N.  S.  781 ;  31  L.  J.,  C.  P.  366,  it  was 
held  by  Willes  and  Keating,  JJ.,  diss,  Byles,  J.,  that  a  plaintiff  could  be 
asked,  on  cross-examination,  in  order  to  test  his  credit,  as  to  proceedings 
taken  against  him  in  the  county  court,  without  producing  the  record  6f: 
the  court ;  at  the  trial,  Pollock,  0.  B.,  had  admitted  the  (]^uestion  on  the 
broad  ground  that  the  contents  of  a  written  document  might  be  proved' 
by  the  admission  of  a  party  to  the  cause,  whether  in  or  out  of  the  witness- 
box  ;  he  did  not,  however,  hold  that  the  witness  was  compelled  to  answer 
the  question;  and  the  court  said  he  could  not  be  so  compelled.  In' 
Macdonnell  v.  Evans,  ante,  p.  177,  Cresswell,  J.,  said  that  a  witness  could 
not  be  asked  on  cross-examination,  in  order  to  test  his  credit,  whether  he 
had  been  convicted  of  a  crime,  as  that  would  appear  by  the  record.  This 
was  denied  by  Willes  and  Keating,  JJ.,  in  Henman  y.  Lester,  supra;' 
contra,  Byles,  J.      . 

By  the  C.  L.  P.  Act,  1854,  s.  24,  **  a  witness  may  be  cross-examined  as 
to  p^vious  statements  made  by  him  in  writing,  o/ reduced  into  writing, 
relative  to  the  subject-matter  of  the  cause,  without  such  writing  beings 
diown  to  him ;  but  if  it  is  intended  to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof  can  be  given, 
be  called  to  those  parts  of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him :  provided  always,  that  it  shall  bo  competent  for 
the  ^udge,  at  any  time  during  the  trial,  to  require  the  production  of  the 
writing  for  his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  shall  think  fit.*'  The  effect  is  this.  The' 
witness,  in  the  first  instance,  may  be  asked,  whether  he  has  made' such 
and  such  a  statement,  without  its  being  shown  to  him.  Sladden  v. 
Sei'geant,  1  F.  &  F.  322,  cor,  "Willes,  J.  If  he  deny  that  he  has  made  it,' 
the  opposite  party  cannot  put  in  the  statement,  without  first  calling  his 
attention  to  it  (showing  it,  or  at  least  reading  it,  to  him),  and  to  any 

Sarts  of  it  relied  upon  as  a  contradiction.  If  the  witness,  instead  of 
enying  that  he  ha^  made  the  statement,  admit  it,  although  the  object 
of  the  cross-examining  counsel  has  been  attained,  it  may  be  very  impor-' 
tant  for  the  party  caUing  the  witness  to  have  the  whole  statement,  which 
may  not  be  m  his  possession,  before  the  court  and  jury.  If  he  be  aware 
of  the  contents,  he  will,  it  would  seem,  in  such  case,  be  at  liberty  to  re- 
examine the  witness,  as  to  the  residue  of  the  statement,  without  its  beings 
produced,  on  the  ^neral  rule  that  if  part  of  any  connected  conversation 
or  statement  be  given,  the  whole  may  be  used  {vide  post,  p.  183) ;  or  ho 
may  ask  the  judge,  under  the  latter  part  of  the  section,  to  require  the 
procLuction  of  the  writing,  for  the  last  provision  of  the  above  section  was 
probably  introduced  for  the  purpose  of  guarding  against  an  unfair  use  of 
the  power  of  cross-examining  upon  a  document  which  either  has  no  exist- 
ence in  fact,  or  may  have  been  only  partially  brought  before  the  jury  and 
imperfectly  understood.  This  provision  would  seem,  however,  not  in- 
tended in  any  way  to  narrow  the  old  practice  {vide  ante,  p.  177)  as  to 
the  production  of  original  documents  filed  in  court,  and  wotild  be  sub- 
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stantially  satisfied  by  the  production  of  any  copy  on  which  a  witness 
preyioTisly  to  this  enactment  could  have  been  cross-examined.  See  2 
Taylor  on  Evidence,  §  1303. 

We  have  seen,  mb  tit,  AdmiasionB,  ante,  p.  79,  that  if  a  conversation  be 
given  in  evidence  to. prove  an  admission,  the  whole  of  it  must  generally  be 
]Aid  before  the  jury,  and  this  if  omitted  may  be  got  out  by  oross-exami* 
nation,  subject,  however,  to  the  limitation  laid  down  hereafter  under  the 
head  of  Be-eacamination^  posty  p.  183  ;  1  Taylor,  Evidence,  §  655.  So  if 
any  lettei',  written  statement,  or  single  document  be  given  in  evidence, 
the  opposite  party  may  insist  on  having  the  whole  read  and  given  ill 
evidence  as  part  of  the  case  of  the  party  adducing  such  evidence.  But 
this  rule  will  not  generally  justify  a  party  in  insisting  that  separate 
letters  or  documents,  or  even  distinct  and  separate  parts  or  entnes  in 
one  entire  collection  of  documents,  as  letter -books,  court-rolls,  &c.,  shall 
all  be  put  in  evidence  by  the  party  producing  and  reading  any  one  of 
them,  unless  they  are  on  the  face  of  them  connected  with  the  one  already 
•in  evidence ;  ana  this  seems  to  be  the  rule  whether  the  documents  be  of  a 
public  or  a  private  nature.  Where  any  such  separate  entries  or  distinct 
parts  are  favourable  to  the  opposite  party,  he  must  put  them  in  evidence 
as  part  of  his  ovim  case.  Thus,  though  the  defendant  is  entitled  to  have 
the  whole  of  a  particular  entry  in  an  account-book  read,. he  cannot  insist 
iij^n  reading  oistinct  entries  in  different  parts  of  the  book  unconnected 
with  the  one  read.  Cait  v.  Howwrdy  3  Stark.  6.  See  ^so  Bemmie  v.  Hall, 
Manning's  N.  P.  Index,  376.  Where  the  plaintiff  called  for  the  pro<^ 
duction  of  defendant's  letter-book,  and  read  letters  of  the  defendant  from 
it,  the  defendant  was  not  therefore  permitted  to  read  from  it,  on  his  own 
behalf,  other  letters  not  referred  to  in  the  letters  read  by  the  plaintiff. 
Sturge  v.  Buchaiian,  10  Ad.  &  E.  598.  And  where  a  book  of  bankruptcy 
proceedings  was  put  in  to  prove  certain  depositions  for  the  plaintiff,  the 
defendant  s  counsel  was  not  allowed  to  use  other  parts  of  the  book  to 
refresh  the  memory  of  a  viitness,  unless  he  put  it  m  as  part  of  his  own 
evidence.  Whitfield  v.  Aland^  2  Oar.  &  iL,  1015,  per  Wilde,  0.  J.; 
Grtgcry  v.  Tavemor,  6  0.  &  P.  281,  per  Gnmey,  B.  But  the  plaintiff 
cannot  read  the  examination  of  a  defendant  by  commissioners  of  bankrupt 
taken  on  one  day  without  also  reading  jiis  continued  examination  on 
another  day ;  Smith  v.  Biggs^  6  Sim.  391 ;  nor  the  cross-examination  of 
defendant  vnthout  his  examination  in  chief ;  S.  0. ;  nor  the  examination 
in  chief  vdthout  the  cross-examination.  .  Oo$s  v.  Quintorij  3  M.  &  Gr. 
825.  Where  an  answer  in  Chancery  by  a  witness  was  put  in  only  to 
prove  his  incompetency  on  the  ground  of  interest,  the  adverse  party  could 
not  thereupon  read  the  whole  in  order  to  prove  the  issue.     B.  N.  P.  238. 

When  a  document  is  put  into  the  hands  of  a  witness  under  cross-exa- 
mination merely  to  prove  the  signature,  or  identity,  or  general  nature  of 
it,  the  opposite  party  is  not  entitled  to  immediate  inspection  of  it,  except 
sufficiently  to  enable  him  to  re-examine  about  the  writing,  and  also  to 
identify  the  document  in  case  it  should  afterwards  be  put  in  evidence ;  he 
may  not  read  the  document  through,  or  comment  upon  its  contents,  until 
it  is  put  in  on  the  other  side,  nor  does  it  till  then  become  evidence  in  the 
cause ;  but  if  any  question  be  put  as  to  its  contents,  or  any  further  ques- 
tion be  founded  on  it,  there  wul  be  a  right  to  inspect  it.  Semb,  Cope  v. 
Thames  Haven  Dock,  2  Car.  &  K.  757 ;  Collier  v.  Nokea,  Id,  1012 ;  Beck  vs. 
Feck,  21  L.  T.,  N.  S.  670;  H.  T.  1870,  0.  P.  See  2  Taylor,  Evidence, 
§  1307.  And,  in  general,  mere  proof  of  handwriting  by  a  vntness, 
whether  on  examination  in  chief  or  cross-examination,  does  not  oblige 
the  party  to  put  it  in  evidence  or  entitle  his  opponent  to  use  it  as  evidence, 
although  its  absence  may,  of  course,  be  legitimate  ground  of  comment  by 

n2 


180  Examination  of  Witnesses. 

him.  But  the  handwriting  may  of  course  be  disputed  if  afterwards  put 
in.     Vide  ante,  p.  176. 

A  witness  may  be  cross-examined  as  to  his  having  omitted  to  mention 
a  fact  on  a  former  examination,  though  that  examination  was  in  writing 
and  not  produced.  Ridley  v.  Gyde,  1  M.  &  Rob.  197.  As  to  discrediting 
witnesses  on  cross-examination,  vide  infra. 

As  to  cross-examination  of  deponent  where  OTidence  is  given  by  affi- 
davit, vide  post,  p.  185. 

Where  a  witness  is  brought  into  court  merely  for  the  purpose  of  px)- 
ducing  a  written  inatniment,  which  is  to  be  proved  by  anotter  witnesB. 
he  need  not  be  sworn ;  Perry  v.  Gibson,  1  Ad.  &  E.  48 ;  and,  unless  sworn, 
the  other  party  will  not  be  entitled  to  cross-examine  him.  And  where  a 
person  called  to  produce  a  document  was  sworn  by  mistake  and  was  asked 
a  question  which  he  did  not  answer,  it  was  held  that  the  opposite  party 
was  not  entitled  to  cross-examine  him.  Rush  v.  Smith,  1  C.  M.  &  K.  94. 
So,  if  a  wrong  witness  is  called  in  consequence  of  a  mistake  in  his  name, 
and  is  dismissed  on  the  discovery  of  the  mistake,  the  other  side  has  no 
right  to  cross-examine  'him.  Clifford  v.  Hunter,  3  C.  &  P.  16.  So,  if  he 
is  called  by  error  of  the  counsel  and  actually  sworn,  yet  if  dismissed 
before  examination,  he  is  not  liable  to  be  cross-examined.  Wood  v. 
Mackinson,  2  M.  &  Rob.  273. 

Contradicting  opponents  witness,!    In  order  to  impeach  the  credit  of  a 

V  witness,  evidence  may  be  given  of  statements  made  by  him  at  variance 
with  his  testimony  on  the  trial ;  but  to  lay  a  foundation  for  the  evidence 
of  such  contradictor^^  declaration  or  conversation,  the  witness  must  be 
asked,  on  cross-examination,  whether  he  has  made  such  declaration  or 
held  such  conversation.     The  Queen's  case,  2  B.  &  B.  301.    Before  he  can 

^  be  contradicted  he  must  be  asked  as  to  the  time,  place,  and  person 
involved  in  the  supposed  contradiction.  It  is  nofonough  to  ask  him  the 
general  question  whether  he  has  ever  said  so-and-so.  Per  Tindal,  C.  J., 
Angus  v.  Smith,  M.  &  M.  474.  Where  the  witness  merely  says  t?iat  he 
does  not  recollect  making  the  statement,  the  practice  was  not  uniform  as  to 

V  whether  the  statement  might  be  proved  by  the  cross-examining  party. 

But  the  point  is  now  settled ;  for  the  G.  L.  P.  Act,  1854,  s.  23,  provides 
that, '  *  if  a  witness  upon  cross-examination  as  to  a  former  statement-made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  with 
^  his  present  testimony,  does  not  distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  given  that  he  did  in  fact  make  it ;  but  before 
such  proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to  the 
\  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  state- 
ment." See  Ryherg  v.  Ryberg,  32  L.  J.,  P.  M.  &  A.  112,  cited  ante, 
p.  174. 

Where  the  object  in  proving  the  statements  of  a  witness  is  not  merely 
to  contradict  him,  but  to  impeach,  his  moral  character  by  proof  of  loose 
and  unbecoming  language,  the  evidence  seems  admissible  without  pre- 
vious inquiry  of  himself.  Carpenter  v.  WaU,  11  Ad.  &  E.  803.  Where  a 
ilocument  is  offered  in  evidence  to  contradict  the  statement  of  a  witness  as 
to  a  material  fact  denied  by  him,  it  is  admissible,  though  it  also  tends  to 
prove  the  issue  in  the  cause  for  which  purpose  alone  it  would  have  been 
madmissible.     Watson  v.  LiUle,  6  H.  &  N.  472 ;  29  L.  J.,  Ex.  267. 

It  has  been  doubted  whether  to  corroborate  the  testimony  of  the  witness 
whose  credit  has  been  impeached,  evidence  contra  is  admissible  that  the 
witness  affirmed  the  same  thing  before,  on  other  occasions ;  Gilb.  Ev.  150 ; 
B.  N.  P.  294 ;  Lutterell  v.  Reynell,  1  Mod.  283 ;  but  the  better  opinion  is 
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that  such  evidence  is  generally  inadmissible.  R.  v.  ParTceVy  3  Doug.  242. 
Ace.  per  Ld.  Bedesdale  in  Berkeley  Peerage  case,  as  cited  in  2  PhiU.  Ev., 
loth  ed.  523.  It  has  been  observed,  however,  that  the  rule  is  subject  to 
this  exception,  that  where  counsel  on  the  other  side  impute  a  design  to 
misrepresent,  from  some  motive  of  interest  or  friendship,  it  may,  in  order 
to  repel  such  an  imputation,  be  proper  to  show  that  the  witness  made  a 
similar  statement  at  a  time  when  the  supposed  motive  did  not  exist,  or 
when  motives  of  interest  would  have  prompted  him  to  make  a  different 
statement  of  the  fe<cts.  2  Phill.  Ev.,  Id.  "  If  a  witness  speak  to  facts 
negativing  the  existence  of  a  contract,  and  insinuations  are  thrown  out 
that  he  has  a  near  connection  with  the  party  on  whose  behalf  he  appears ; 
or  that  a  change  of  circumstances  has  excited  an  inducement  to  recede 
from  a  deliberate  engagement,  the  proof  by  unsuspicious  testimony,  that  a 
similar  account  was  given  when  the  contract  alleged  had  every  prospect 
of  advantage,  removes  the  imputation  resulting  from  the  opposite  circum- 
stances." Notes  to  Pothier  on  Oblig.,  by  Sir  W.  D.  Evans,  vol.  2,  p.  251. 
An  opponent's  witness  may  be  contradicted  on  all  points  material  to  the 
issue ;  but  he  cannot  be  contradicted  upon  any  point  not  material  to  the 
issue,  with  a  view  of  showing  that  his  evidence,  generally,  is  not  worthy 
of  credit.  The  case  of  Palmer  v.  Trower^  8  Exch.  247,  is  a  strong  illus- 
tration of  the  rule.  There  the  plaintiff  sued  the  executor  of  A.  on  a  joint 
and  several  note  of  A.  and  B. ;  the  defence  being  that  the  note  was  forge<l 
by  the  plaintiff :  the  defendant  being  called  as  a  witness  denied,  on  cro<^s- 
examination,  that  he  had  ever  heard  B.  admit  that  he  had  signed  tiie  note ; 
it  was  held,  that  the  plaintiff  could  not  call  a  witness  to  prove  that  B.  had 
made  such  an  admission  in  the  defendant's  hearing.  It  should  seem  that 
if  the  admission  of  B.  had  been  in  A.'s  presence,  and  the  note  had  been 
sued  upon  in  A.'s  lifetime  as  a  joint  note,  the  question  would  have  been 
material  and  relevant.  A  witness,  bein^  asked  on  cross-examination 
whether  he  had  not  said  that  a  bribe  had  been  offered  to  him  to  give 
particular  evidence  in  the  case,  denied  that  he  had  said  so :  it  was  held, 
that  no  evidence  could  be  adduced  to  show  that  he  did  say  so.  Att.-Gen, 
v.  Hitchcock y  1  Exch.  91.  The  rule  seems  to  be,  that  if  the  witness's 
answer  to  a  question  would,  if  truly  made,  tend  to  qualify,  or  contradict, 
or  discredit  some  other  relevant  part  of  his  testimony,  then  other  evidence 
may  be  i^ceived  to  contradict  him ;  and  a  fact  may  be  considered  as 
*' relevant,"  though  not  part  of  the  transaction  in  issue,  if  the  truth  or 
falsehood  of  it  may  fairly  influence  the  belief  of  the  jury  as  to  the  whole 
case;  Semh.  Mdhuish  Y.Collier,  15  Q.  B.  878;  19  L.  J.,  Q.  B.  493;  but 
a  merely  irrelevant  inquiry  cannot  be  allowed.  It  is  true  that  by  show- 
ing the  levity  or  falsehood  of  a  witness  even  on  irrelevant  matters,  his 
testimony  would  in  some  degree  be  discredited,  yet  the  expediency  of 
confining  the  field  of  inquiry  at  Nisi  Prius  within  a  reasonable  compass 
has  made  it  necessary  to  assign  a  limit  to  such  collateral  issues.  Without 
such  restraint  the  examination  of  each  witness  might  give  rise  to  different 
issues  remote  from  the  immediate  issue  on  the  record,  which  the  parties 
have  not  come  prepared  to  try,  and  by  which  both  witnesses  and  parties 
might  be  unfairly  prejudiced.  On  this  sort  of  evidence  the  observations 
of  the  court  in  Att.'Qen.  v.  Hitchcock,  supra,  are  very  instructive  and 
important.  See  also  Hollingham  v.  Head,  4  0.  B.,  N.  8.  388;  27  L.  J., 
C.  P.  241,  cited  ante,  p.  80. 

Evidence  of  character.']  We  have  seen  {ante,  p.  87)  that  in  actions  un- 
connected with'  character,  evidence  of  the  character  of  the  parties  is 
inadmissible,  as  irrelevant  to  the  issue.  As,  however,  the  veracity  of  the 
witness  is  always  a  point  in  issue,  his  character  for  veracity  may  be 
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im])ugiied  by  the  party  interested  in  discreditiDg  him,  by  showing  thai 
he  is  unwoithy  of  credit.  If  a  witness's  character  for  veracity  be  im- 
peached, witnesses  ma^  be  called  in  support  of  it. 

Although  evidence  is  admissible  to  snow  that  a  witness  bears  such  a 
character  and  reputation  that  he  is  unworthy  of  credit,  yet  it  is  not 
allowed  (with  the  exception  of  facts  which  go.  to  prove  that  tiie  witness  is 
not  an  impartial  one,  vide  infra)  to  prove  particular  facts  in  order  to 
discredit  him.  B,  v.  Watson,  2  Stark.  152 ;  M.  v.  Layer,  14  Row.  St.  Tr. 
285.  The  question  as  to  the  witness's  character  for  credibility  must  be 
put  in  a  general  form.  Mawson  v.  Hartsink,  4  £sp.  102.  The  usual 
form  of  the  question  is  as  follows: — **From  your  knowledge  of  the 
witness  do  you  believe  him  to  be  a  person  whose  testimony  is  wortW  of 
credit?"  See  H.  v.  Rowton,  Leigh  &  Gave,  C.  C.  620;  34  L.  J.,  M.  C. 
57;  and  R,  v.  Broton,  L.  B.,  1  G.  G.  70.  And  although  a  witness's 
answer  upon  a  collateral  fact  is  usually  conclusive ;  J2.  v.  Watson,  supra  ; 
yet  where  the  object  of  the  inquiry  is  to  prove  that  the  witness  has 
endeavoured  to  corrupt  another  to  give  false  testimony  in  the  cause,  his 
denial  of  the  fact  or  refusal  to  answer  will  not  prevent  the  party  from. 
proving  it  by  other  evidence.     The  Queen*s  case,  2  B.  &  B.  311. 

But  this  can  only  be  done  by  the  opposite  party;  the  person  calling  a 
witness,  having  once  put  him  forward  as  a  person  worthy  of  belief,  though 
he  may  contradict  him,  cannot  afterwards  oiscredit  him,  if  the  testimony 
of  the  witness  should  turn  out  unfavourable,  or  even  should  the  witness 
assume  a  position  of  hostility  towards  the  paiiy  calling  him.  Etoer  v. 
Ambrose,  3  B.  &  G.  749.  This  is  the  rule  at  common  law,  and  is  affirmed 
by  the  G.  L.  P.  Act,  1854,  s.  22,  ante,  p.  173. 

By  the  G.  L.  P.  Act,  1854,  s.  25,  *'  a  witness  in  any  cause  m&j  be 
questioned  as  to  whether  he  has  been  convicted  of  any  felony  or  misde- 
meanor, and,  upon  being  so  questioned,  if  he.  either  denies  the  fact  or 
refuses  to  answer,  it  shall  be  lawful  for  the  opposite  party  to  prove  such 
conviction;  and  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  such 
offence,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other  officer 
having  the  custody  of  the  records  of  the  court  where  the  offender  was 
convicted,  or  by  the  deputy  of  such  clerk  or  officer,  ...  shall,  upon 
proof  of  the  identity  of  the  person,  be  sufficient  evidence  of  the  said  con- 
viction, without  proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same."  As  to  the  signature  to  the  certificate, 
see  R,  V.  Parsons,  L.  B.,  1  G,  G.  24. 

As  to  a  party  contradicting  his  own  witness,  see  ante,  p.  173.  As  to 
cross-examining  him,  see  ante,  pp.  165,  166. 

Evidense  that  a  witness  is  not  impartial,'}  What  has  been  said  as  to  not 
g:iving  evidence  of  particular  facts  merely  for  the  purpose  of  impeaching 
tiie  credit  of  a  witness,  does  not  apply  where  the  facts  sought  to  be  proved 
go  to  show  that  the  witness  does  not  stand  indifferent  between  the  con- 
tending parties.  Best,  Evidence,  §  644.  Thus,  in  R,  v.  Yewing,  2  Gamp. 
638,  the  witness  was  asked  whether  he  had  not  said  that  he  would  be 
avenged  upon  the  prisoner,  and  would  soon  fix  him  in  gaol.  This  he 
denied,  and  Lawrence,  J.,  allowed  him  to  be  contradicted.  So  also  it 
may  be  proved  that  a  witness  has  been  bribed ;  R,  v.  Langhom,  7  How. 
St.  Tr.  446 ;  or  that  he  has  endeavoured  to  suborn  others ;  R,  v.  Strafford, 
Ld,,  Id,  400 ;  both  which  cases  were  recognised  in  Att,'Gen,  v.  HitcJicock, 
1  Exch.  93 ;  anU,  p.  181. 

Recalling  vntness,']    It  is  in  the  discretion  of  the  judge  whether  he  will 
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permit  a  witness  to  be  recalled.    Adams  y.  Bankarty  1  G.  M.  &  E.  681 ; 
The  Queen* s  caee,  2  B.  &  B.  284;  Catain  v.  Barker,  5  0.  B.  201. 
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Be-examinaiion,'^  A  re-examination,  which  is  allowed  only  for  the 
pnirpose  of  explainmg  any  facts  which  may  come  out  on  cross-examina- 
tion, must  be  confined  to  the  subject-matter  of  the  cross-examination. 
The  rule  with  regard  to  re-examination  is  thus  laid  down  by  Abbott,  G.  J., 
in  The  Queen* s  case,  2  B.  &  B.  297:  *'I  think  the  counsel  has  a  right, 
upon  re-examinaiion,  to  ask  aU  questions  which  may  be  proper  to  c&aw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by 
the  witness  on  cross-examination,  if  they  be  in  themselves  doubtful ;  and 
also  of  the  motive  by  which  the  witness  was  induced  to  use  those  expres- 
sions ;  but  I  think  he  has  no  right  to  go  further,  and  to  introduce  matter 
new  in  itself,  and  not  suited  to  the  purpose  of  ex{)laining  either  the 
expressions  or  the  motives  of  the  witness.  ...  I  distinguish  between  a 
conversation  which  a  witness  may  have  had  with  a  party  to  the  siiit, 
whether  criminal  or  civil,  and  a  conversation  with  a  third  person.  The 
conversations  of  a  party  to  the  suit,  relative  to  the  subject-matter  of  the 
suit,  are  in  themselves  evidence  against  him  in  the  suit ;  and  if  a  counsel 
chooses  to  ask  a  witness  as  to  anything  which  may  have  been  said  by  an 
adverse  party,  the  counsel  for  uiat  party  has  a  right  to  lay  before  the 
court  the  whole  which  was  said  by  his  client  in  the  same  conversation,  not 
only  so  much  as  may  explain  or  qualify  the  matter  introduced  bv  the 
previous  examination,  but  even  matter  not  properly  connected  witn  the 
part  introduced  upon  the  previous  examination,  provided  only  that  it 
relate  to  the  subject-matter  of  the  suit ;  because  it  would  not  be  just  to 
take  part  of  a  conversation  as  evidence  against  a  party,  without  giving  to 
the  party  at  the  same  time  the  benefit  of  the  entire  residue  of  what  he 
aaid  on  the  same  occasion."  This  statement  of  the  rule  was,  however, 
qualified  in  Prince  v.  Samo,  7  Ad.  &  E.  627,  where  it  was  held  that  a 
witness  of  the  plaintiff  cross-examined  as  to  assertions  of  the  plaintiff  in 
a  particular  conversation,  could  not  be  re-examined  as  to  other  unconnected 
assertions  of  the  plaintiff  in  the  same  conversation,  although  connected 
with  the  subject  of  the  suit.  In  that  oase  the  other  part  of  the  conversa- 
tion was  attempted  to  be  shown  for  the  plaintiff  in  order  to  prove  plain- 
tiff^s  case  by  his  own  assertion ;  and  it  was  observed  by  the  court  that,  if 
such  proof  were  admitted,  it  ought  to  go  to  the  jury,  and  might  thus 
obtain  a  verdict  for  the  plaintiff  on  his  own  unsupported  assertion  out  of 
the  court.  It  must  not  therefore  be  assumed  that  cross-examination  o^ 
pcuii  of  a  conversation  necessarily  lets  in  proof  of  the  whole  of  it. 

As  to  re-examination  of  a  witness  after  cross-examination  under 
0.  L.  P.  Act,  1854,  8.  24,  as  to  his  previous  statements  in  writing,  vide 
ante,  p.  178. 

Where  a  witness  of  the  plaintiff  stated,  on  cross-examination,  facts 
which  were  not  strictiy  evidence,  but  mi^ht  prejudice  the  plaintiff,  it 
was  held  that,  unless  the  defendant  apphed  to  strike  them  out  of  the 
judge's  notes,  the  plaintiff  was  entitled  to  re-examine  upon  them. 
BleweU  y.  Tregonning,  3  Ad.  &  E.  554. 

Evidence  in  reply,"]  When  a  party  is  taken  by  surprise  he  should  be 
allowed  to  produce  firesh  evidence  to  meet  the  case  against  him.  Bigsby 
V.  Dickinson,  4  Gh.  D.  24,  G.  A. 
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PEOOF  BY  AFFIDAVITS  OE  DEPOSITIONS. 

As  has  been  already  stated,  proofs  are  usually,  except  by  agreement 
between  the  parties,  to  be  given  at  the  trial  by  the  oral  evidence  of 
witnesses,  ante^  p.  152;  in  certain  cases,  however,  affidavits  or  depositions 
are  allowed  to  be  substituted  for  such  oral  evidence. 

The  following  are  the  rules  relating  to  the  subject.  By  Eules,  1883, 
0.  xxxvii.  r.  1,  **  .  .  .  .  the  court  or  a  judge  may  at  any  time,  for 
sufficient  reason,  order  that  any  particular  fact  or  facts  may  be  prov^  by 
affidavit,  or  that  the  affidavit  of  any  witness  may  be  read  at  the  hearing 
or  trial  on  such  conditions  as  the  court  or  judge  may  think  reasonable, 
or  that  any  witness,  whose  attendance  in  court  ought  for  some  sufficient 
cause  to  be  dispensed  with,  be  examined  by  interrogatories  or  otherwise 
before  a  commissioner  or  examiner ;  provided  that  where  it  appears  to  the 
court  or  judge  that  the  other  party  bond  fide  desires  the  production  of  a 
witness  for  cross-examination,  and  that  such  witness  can  oe  produced,  an 
order  shall  not  be  made  authorising  the  evidence  of  such  witness  to  b& 
given  by  affidavit."  By  rule  3,  **An  order  to  read  evidence  taken  in 
another  cause  or  matter  shall  not  be  necessary,  but  such  evidence  may, 
saving  all  just  exceptions,  be  read  on  "  other  than  ex  parte  applications, 
**  upon  the  party  desiring  to  use  such  evidence  giving  two  days'  previoui* 
notice  to  the  other  parties  of  his  intention  to  read  such  evidence."  By 
rule  4,  *'  Office  copies  of  all  writs,  records,  pleadings,  and  documents  filed 
in  the  High  Court  of  Justice  shall  be  admissible  in  evidence  in  all  causes 
and  matters,  and  between  all  persons  or  parties,  to  the  same  extent  as  thc^ 
original  would  be  admissible."  See  observations  on  this  rule,  ante^  p.  97. 
By  rule  5,  **  The  court  or  a  judge  may,  in  any  cause  or  matter  where  it 
shall  appear  necessary  for  the  purposes  of  justice,  make  any  order  for  the 
examination  upon  oath  before  the  court  or  judge  or  any  officer  of  th& 
court,  or  any  other  person,  and  at  any  place,  of  any  witness  or  person, 
and  may  empower  any  part^  to  any  such  cause  or  matter  to  give  such 
deposition  in  evidence  therein  on  such  terms,  if  any,  as  the  court  or  a 
judge  may  direct."  Eule  6  provides  the  form  of  order  for  a  commission 
to  examine  witnesses,  and  of  the  writ  of  commission.  By  rule  16,  the 
depositions  authenticated  by  the  signature  of  the  examiner  are  to  be 
transmitted  by  him  to  the  central  office  and  there  filed.  By  rule  24, 
**  No  affidavit  or  deposition  filed  or  made  before  issue  joined  in  any  caos^ 
or  matter  shall  without  special  leave  of  the  court  or  a  jud^  be  received 
at  the  hearing  or  trial  thereof,  unless  within  one  month  after  issue  joined,  or 
within  such  longer  time  as  may  be  allowed  by  special  leave  of  the  court 
or  a  judge,  notice  in  writing  shall  have  been  given  by  the  party  intending 
to  use  the  same  to  the  opposite  party  of  his  intention  in  that  behalf."  ^ 
O.  xxxviii.  r.  3,  '*  Affidavits  shall  be  confined  to  such  facts  as  the  witnesi^ 
is  able  of  his  own  knowledge  to  prove,  except  on  interlocutory  motions, 
on  which  statements  as  to  his  belief,  with  the  grounds  thereof,  may  be 
admitted."  By  rule  16,  **No  affidavit  shall  be  sufficient  if  sworn  before 
the  solicitor  acting  for  the  party  on  whose  behalf  the  affidavit  is  to  be  used, 
or  before  any  agent  or  correspondent  of  such  solicitor,  or  before  the  party 
himself."  By  rule  17,  "Any  affidavit  which  would  be  insufficient  if  sworn 
before  the  solicitor  himself  shall  be  insufficient  if  sworn  before  his  clerk  or 
partner." 

Affidavits  or  depositions  so  taken  will,  under  0.  xxxvii.  r.  4,  supra,  be 
proved  at  the  trial  by  production  of  office  copies ;  see  also  Duncan  v.  ScoU, 
1  Camp.  101 ;  Fleet  v.  Perrins,  L.  E.,  3  Q.  B.  536;  L.  E.,  4  Q.  B.  500, 
Ex.  Ch. ;  but  the  order  so  to  take  evidence  must,  it  seems,  be  previously 
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proved.  See  Bayley  y.  Wylie,  6  Esp.  85,  post^  p.  186.  The  judge  cannot, 
under  rule  1,  at  the  trial,  order  an  affidavit  to  be  read,  when  the  opposite 
party  bond  fide  desires  the  witness  to  be  produced  for  cross-examination ; 
Blackburn  Union  y.  Brooks,  7  Ch.  D.  68 ;  unless  the  witness  cannot  be 
found.     See  Gomall  y.  Mason,  12  P.  D.  142. 

By  Bules,  1883,  O.  zxxyiii.  r.  25,  **  Within  fourteen  days  after  a  con- 
sent for  taking  evidence  by  affidavit  as  between  the  partios  has  been 
given,  or  within  such  time  as  the  parties  may  agree  upon  or  the  court  or 
a  judge  may  allow,  the  plaintiff  shall  file  his  affidavits  and  deliver  to  the 
defendant  or  his  solicitor  a  list  thereof."  Bule  26:  '*The  defendant 
within  fourteen  days  after  delivery  of  such  list,  or  within  such  time  as  the 
parties  may  agree  upon,  or  the  court  or  a  judge  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list  thereof.'* 
Bule  27 :  '*  Within  seven  days  after  the  expiration  of  the  last-mentioned 
fourteen  da3'8,  or  such  other  time  as  aforesaid,  the  plaintiff  shall  file  his 
affidavits  in  reply,  which  affidavits  shall  be  confined  to  matters  strictly  in 
reply,  and  shall  deliver  to  the  defendant  or  his  solicitor  a  list  thereof.*' 
Bule  28 :  *'  When  the  evidence  is  taken  by  affidavit,  any  party  desiring  to 
cross-examine  a  deponent  who  has  made  an  affidavit  filed  on  behalf  of  the 
opposite  party,  may  serve  upon  the  party  by  whom  such  affidavit  has  been 
filed  a  notice  in  writing,  requiring  the  production  of  the  de^nent  for 
croes-examination  at  the  trial,  such  notice  to  be  served  at  any  time  before 
the  expiration  of  fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  within  such  time  as  in  any  case  the  court  or  a 
judge  may  specially  appoint;  and  unless  such  deponent  is  produced 
accordingly,  his  affidavit  shall  not  be  used  as  evidence  imless  by  the 
special  leave  of  the  court  or  a  judge." 

The  consent  under  rule  25  must  be  a  formal  consent  in  writinf^.  New 
Westminster  Brewery  Co,  v.  Hannah,  1  Ch.  D.  278.  It  may  be  given  by 
the  guardian  ad  litem  of  an  infant.  Knatchbull  v.  Fowle,  Id,  604.  The 
plaintiff  may  use  affidavits  in  reply  which  are  confirmatory  only  of  his 
evidence  in  chief,  notwithstanding  rule  27.  Peacock  v.  Harper,  7  Ch.  D. 
649. 

Unless  the  agreement  has  been  that  evidence  should  be  given  by  affi- 
davit only,  the  affidavits  may  be  supplemented  by  the  oral  evidence  of  the 
deponents.     Olossop  v.  Heston,  &c,  IahxU  Board,  47  L.  J.,  Ch.  536. 

where  the  defendant's  evidence  is  given  by  affidavit,  supplemented  by 
the  oral  testimony  of  the  deponents,  the  plaintiff  is  not  entitled  to  cross- 
examine  those  deponents  whose  affidavits  had  not  been  read.  Massam  v. 
Thorley's  Cattle  Food  Co.,  W.  N.,  1879,. p.  181,  Malins,  V.-C.  As  to  the 
power  of  the  judge  to  order  a  trial  by  witnesses,  and  to  exclude  the  affi- 
davits filed,  see  Zovell  v.  WaUis,  W.  N.,  1883,  p.  231,  Mich.  S.,  Kay,  J. 

The  power  of  authorising  the  examination  of  witnesses  out  of  court 
was  formerly  given  to  the  courts  of  common  law  by  stat.  1  Will.  4,  c.  22. 
These  provisions  of  the  statute  are  no  longer  in  force,  but  it  is  necessary 
shortly  to  state  them,  and  the  decisions  thereon,  as  they  may  afford  some 
guide  to  the  practice  under  O.  xxxvii.  r.  5,  ante,  p.  184.  Sect.  4 
empowered  a  judge  to  order  any  witness  within  the  jurisdiction  to  be 
examined  orally  Mfore  an  officer  of  the  court  or  other  person  named  in 
the  order,  or  to  order  a  commission  to  issue  to  examine  in  places  out  of 
the  jurisdiction ;  the  same  or  a  subsequent  order  was  to  give  '*  directions 
touching  the  time,  place,  and  manner  of  such  examination."  Sects.  5 
et  seq.,  contained- provisions  for  examination  of  witnesses  on  oath  and  for 
the  production  of  documents.  By  sect.  10,  **  no  examination  or  deposi- 
tion to  be  taken  by  virtue  of  this  Act  shall  be  read  in  evidence  at  any 
trial  without  the  consent  of  the  party  against  whom  the  same  may  be 
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offered,  unlees  it  shall  appear,  to  the  aatisfactioxi'ef  the  judge,  that  the 
«zaininaiit  or  deponent  is  beyond  the  jurisdiction  of  the  court,  or  dead, 
or  iinahle,  from  permanent  sickness  or  other  permanent  infirmity,  to 
attend  the  trial."  . 

Except  in  the  case  of  lost  commissions  of  ancient  date,  the  commission 
must  haye  been  proved  at  the  trial,  in  order  to  make  the  examination 
evidence.  Bayley  y.  Wylie^  6  Esp.  8^ ;  Rowt  v.  BrerUon,  8  B.  &  G.  765w 
And  on  the  same  principle  it  seems  that  where  the  examination  is.  taken 
by  order,  the  order  should  be  produced,  though  the  certified  examinations 
themselves  require  no  proof,  being  made  evidence  by  the  8  &  9  Vict. 
€.  113,  s.  1,  ante,  p.  100,  and  may  be  proved  by  office  copies  under 
O.  xxxvii.  r.  4,  ante,  p.  184. 

.  The  inability  of  the  witness  to  attend  must  have  been  proved  by  a 
witness  who  knew  it  otherwise  than  by  hearsay.  Bobinaon  v.  Markia^  2 
M.  &  Bob.  375.  The  court  would  not  mterfere  with  the  discretion  of  the 
judge  exercised  under  this  section,  unless  he  had  been  misled  by  false 
evidence.  Beaufort^  Dk,  ofy.  Orawsliay,  L.  E.,  1  C.  P.  699.  It  appears 
•that  the  affidavit  of  the  witness's  ordinaiy  medical  attendance  was  suffi- 
cient evidence.  Ibid.  *' Permanent  sickness,"  meant  such  as  to  preclude 
the  hope  of  deponent  attending  the  trial  within  a  reasonable  time.  Ibid, 
Where  the  witness  had  actually  sailed,  the  depositions  were  allowed  to  be 
read,  though  the  vessel  was,  at  the  time  of  trial,  driven  back  into  port  by 
contrary  winds.  Fonsick  v.  Agar,  6  Esp.  92.  It  was  held  not  sufficient 
that  the  witness  was  a  seafaring  man,  and  that  he  lately  belonged  to  a 
vessel  lying  at  a  certain  place,  without  proving  some  effort  had  been 
recently  made  to  procure  his  attendance.  Falconer  v,  Hanton,  1  Camp. 
172. 

Where  depositions  on  interrogatories  are  read  on  the  part  of  the  plaintiff, 
the  whole,  including  the  answers  to  the  cross-interrogatories,  must  be 
read  as  part  of  his  case.  Temperley  v.  Scott,  5  C.  &  P.  341.  The  answers 
to  illegal  questions  put  under  the  authority  of  a  commission,  might  be 
objected  to,  and  struck  out  at.  Nisi  Prius  ;  but  not  by  the  PjEtrty  who  put 
the  question.  Hutchinson  v.  Bernard,  2  M.  &  Bob.  1.  The  deposition 
might  be  read,  though  it  appeared  on  the  face  of  it  that  the  deponent 
referred  to  papers  not  shown  to  the  commissioners.  SteinkeUer  v.  Newton^ 
Id.  372.  So,  where  coijies  of  documents  and  oral  evidence  relating  to 
their  contents  were  received  by  the  commissioners  without  objection  m)m 
the  other  party  who  joined  in  the  commission,  it  was  held  that  the  latter 
oould  not,  at  the  trial,  object  to  the  non-production  of  the  originals. 
Bobinaon  v.  Daviea,  5  Q.  B.  D.  26.  Where  the  commission  was  issued 
irregularly,  or  the  execution  was  a^inst  good  faith,  yet  it  seems  the 
jud^  must  have  received  the  depositions  at  Nisi  Prius,  if  there  was  due 
notice  of  execution  to  the  other  side ;  though  the  court  might,  under  such 
circumstances,  set  aside  the  verdict  and  grant  a  new  commission.  Stein" 
kdler  v.  Ntwton,  as  reported  (variously)  in  1  Scott,  N.  B.  148 ;  8  DowL 
579 ;  and  9  C.  &  P.  313.  See  White  v.  HaMett,  28  L.  J.,  Ex.  208,  where 
it  seems  to  have  been  doubted  whether  notice  of  the  execution  was  neces- 
sary, if  there  was  notice  of  the  commission.  Where  the  commission 
directed  the  depositions  to  be  returned,  certified  copies  returned  were 
inadmissible.  Clay  v.  Stephenson,  7  Ad.  &  E.  185.  The  depositions 
could  not  be  read  if  the  order,  on  which  the  commission  issued,  did  not 
pursue  the  statute ;  thus,  if  it  omitted  to  name  a  }daoe  of  examination, 
though  one  be  inserted  in  the  commission.  Oreville  v.  Stuh,  11  Q.  B. 
997.  But  if  the  order  was  not  produced,  it  was  presumed  that  it  was  in 
conformity  with  tiie  commission.  S.  C.  And  the  omission  made  the 
commission  irregular  only,  and  not  void,  and  might  therefore  be  waived 
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bv'the  oonduoi  of  parties ;  as  by  acting  under  it,  or  using  the  dbcuxnents 
obtained  under  it  and  returned  with  it.  Hawkins  y.  Baldwin,  16  Q.  B. 
375 ;  20  L.  J.i  Q.  fi.  198.  Wliere  the  order  obtained  a  clause  as  to  the 
signature  at  the  depositions  which  was  omitted  in  the  commission,  and 
the  depositions  were  not  signed  in  this  particular  way,  it  was  held  that 
the  clause  was  merely  directory,  and  as  the  commission  had  been  executed 
in  conformity  with  the  statute,  *'  as  to  the  time,  place,  and  manner  of 
examination,"  the  depositions  were  receivable  in  evidence;  Hodges  y. 
£fohb,  L.  B.,  2  Q..  B.  652 ;  and  it  appears  that  a  mere  irregularity  in  the 
execution  of.  the  commiBsion  could  only  be  taken  advantage  of  by  an 
application  to  set  aside  the  depositions,  and  if  this  had  not  been  done  they 
were  admissible  in  evidence.  S.  G. ;  Orill  .v.  General  Screw  Collier  Co,y 
Ii.It.,  1  G.  P.  600.  The  commission  was  sufiOcient  though  the  order  did 
not  name  the  commissioners.  Nicol  y.  Alison,  11  ^  fi.  1006.  If  tiie 
order  and  commission  required  witnesses  to  be  examined  apart,  this  was 
IKresumed  to  have  been  done,  unless  the  contrary  appeared  by  the  deposi- 
tions returned.  Simms  v.  Henderson^  Id.  1015.  Where  the  return  was 
ordered  to  be  made  to  the  master's  office,  and  a  derk  of  the  office  pro- 
duced a  commission,  return,  and  examinations,  delivered  at  the  office  by 
an  unknown  part^,  and  it  was  proved  that  it  was  the  .same  commission 
that  issued,  and  the  signatures  of  the  commissioners  to  the  return  were 
identified,  this  was  held  enough  to  make  the  examinations  admissible 
without  proof  that  they  were  the  identical  examinations  sent  forth  by  the 
commissioners.  S.  G.  Where  the  deponent  refers  in  his  deposition  to  a 
former  deposition  of  his,  thus: — **  I  hand  you  a  legalised  copy  of  a 
deposition  D,  which  I  made  at  the  English  consulate,  and  which  I  now 
confirm,"  and  the  paper  D.  was  annexed  and  purported  to  have  been 
produced  to  the  witness,  yet  the  paper  D.  was  held  inadmissible.  Alcock 
y.  B.  Exchange  Assurance  Co,,  13  Q.  B.  292.  As  to  the  jurisdiction  of  a 
court  in  India  to  examine  witnesses,  to  which  court  had  been  transferred 
the  jurisdiction  of  the  court  to  which  the  commissiou  waa  directed,  see 
Wilson  y.  Wilson,  9  Pi  D.  8,  G.  A. 

As  to  the  use  in  evidence  of  depositions  taken  by  a  British  Gonsul 
abroad,  vide  post,  p,  200,  .     . 

As  to  proof  under  the  Bankers'  Books  Evidence  Act,  1879,  ss.  4,  5,  by 
affidavit  that  a  book  is  a  banker's  book  and  verification  of  a  4K>py  thereof, 
vide  ante,  p.  123. 


EFFEGT  OF  DOGUMENTAET  EVIDENGE. 

We  have  already  seen  in  what  manner  various  written  instruments  of  a 
public  or  private  nature  are  to  be  proved.  Ante,  pp.  96  et  sea.  Under  the 
present  head  will  be  collected  some  of  the  principal  cases  relating  to  the 
effect  and  authority  of  such  instruments  ^en  duly  proved,  and  the  cir- 
cumstances under  which  they  are  admissible  evidence  of  the  facts  which 
th^purport  to  show. 

Where  a  document,  inadmissible  as  evidence,  has  been  in  part  read  at 
the  instance  of  counsel,  he  cannot  afterwards  object  to  the  adnussibiUty 
of  the  whole  of  it.    Layhoum  y.  Crisp,  4  M.  &  W.  320. 

Effect  of  Acts  of  Parliament, 

The  preamble  of  a  public  general  Act  of  Parliament,  reciting  the 
existence,  of  certain  outrages,  is  evidence  to  prove  that  fact ;  because  in 
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judgment  of  law,  every  subject  is  privy  to  the  making  of  it.  R,  v.  Sutton , 
4  ]£  &  S.  532.  But  it  seems  that  allegations  of  &ct  in  a  public  statute 
are  not  conclusive ;  therefore,  a  place  named  as  a  borough  or  corporation 
in  the  Municipal  Beform  Act,  may  be  proved  not  to  be  one.  E,  v.  Oreeney 
6  Ad.  &  E.  548.  Indeed,  recitals  in  a  private  Act  are  not  conclusive 
either  of  fact  or  law.  B.  v.  Haughtoriy  1 E.  &  B.  501 ;  22  L.  J.,  M.  C.  89. 
And  a  private  statute,  though  it  contains  a  clause  requiring  it  to  be 
judicially  noticed  as  a  public  one,  is  not  evidence  at  all  against  strangers, 
either  of  notice  or  of  any  of  the  facts  recited.  Ballard  v.  Way,  1  M.  &  W. 
520 ;  BreU  v.  BealeSy  M.  &  M.  421 ;  Taylor  v.  Parry,  1  M.  &  Gr.  604. 
But  it  may  be  evidence  of  reputation  respecting  a  franchise  as  between 
lords  and  tenants  of  a  manor.  Carnarvon,  EL  o/v.  Villebois,  13  M.  &  W. 
313.  In  Beaufort,  Dh,  of  v.  Smith,  4  Exoh.  450,  a  general  saving  in 
certain  Acts  of  the  plaintiff's  rights,  including  a  right  of  toll  on  all  coal 
exported  within  his  manor,  was  considered  to  be  inadmissible  evidence  ol 
such  claim  in  favour  of  the  plaintiff.  It  is  observable  that  in  both  the 
last  cases,  the  rights  saved  were  of  a  public  nature ;  the  Acts  were  local 
and  personal,  public  Acts ;  and  the  savings  were  in  the  tisual  form  in 
such  Acts.  In  Carnarvon,  El.  of  v.  VilUhois,  supra,  the  Act  was  an 
inclosure  Act,' to  which  the  lord  and  copyholders  were,  as  it  were,  parties, 
and  the  claim  was  of  free- warren  over  copyholds.  In  Beaufort,  Dk.  o/v. 
Smith,  supra,  the  Acts  were  harbour  and  canal  Acts.  As  to  the  effect  of 
the  margmal  notes,  and  title,  vide  ante,  pp.  104,  105. 

Effect  of  Proclamaiions,  Gazette,  State  Papers,  &c. 

The  King's  proclamation,  being  an  act  of  state  of  which  all  ought  to 
take  notice  {per  Treby,  C.  J.,  Wells  v.  Williams,  1  Ld.  Baym.  283),  is 
evidence  to  prove  a  fact  of  a  public  nature  recited  in  it,  viz.,  that  certain 
outrages  had  been  committed  in  different  parts  of  certain  counties.  B.  v. 
Sutton,  4  M.  &  S.  532. 

The  Gazette  is  evidence  of  all  acts  of  state  published  therein ;  as  whenD 
it  states  that  certain  addresses  have  been  presented  to  the  King,  it  is 
evidence  to  prove  that  fact.  B,  v.  Holt,  5  T.  B.  436.  So  proclamationB 
may  be  proved  by  production  of  the  Gazette.  Ibid,  443 ;  Att.-Oen.  v. 
TheaJestone,  8  Price,  89 ;  and  see  the  Documentary  Evidence  Act,  1868, 
ante,  p.  105.  But  tiie  Gazette  is  not  evidence  (unless  made  so  by  statute) 
of  matters  therein  contained  which  have  no  reference  to  acts  of  state,  as  a 
grant  by  the  King  to  a  subject  of  a  tract  of  land  or  of  a  presentation ; 
B,  V.  Holt,  5  T.  B.  443 ;  or  of  the  appointment  of  an  officer  to  a  commis- 
sion in  the  army ;  Kirwan  v.  Cockbum,  5  Esp.  233 ;  B,  v.  Gardner,  2  Camp. 
513.  The  statutorv  effect  of  the  Gazette  has  been  much  extended  by  the 
Documentary  Evidence  Act,  1868  (31  &  32  Yict.  c.  37),  and  subsequent 
statutes :  vide  ante,  pp.  105  et  seq, 

A  paper  from  the  Secretary  of  State's  office,  transmitted  by  the  British 
ambassador  at  a  foreign  court,  and  purporting  to  be  a  declaration  of  war 
by  the  government  of  that  country  against  another  foreign  state,  is 
evidence  of  the  precise  period  of  the  commencement  of  that  war.  TheUuson 
V.  Gosling,  4  Esp.  266.  The  existence  of  a  war  between  this  country  and 
another  requires  no  proof.  Eoet.  Cr.  L.  219 ;  B.  v.  De  Berenger,  3  M.  &  S. 
67.  The  Mticles  of  war,  printed  by  the  King's  printer,  are  evidence  of 
such  articles ;  B,  v.  Withers,  cited  5  T.  B.  446 ;  of  which,  it  seems,  the 
court  will  take  judicial  notice.  Per  Abbott,  C.  J.,  Bradley  v.  Arthur,  4 
B.  &  C.  304 ;  vide  ante,  p.  83.  By  the  Bankruptcy  Act,  1883,  s.  132,  the 
Gazette  is  evidence,  in  some  cases  conclusive,  of  certain  proceedings  in 
bankruptcy  stated  therein,  vide  post,  Part  III.,  Actions  by  trustees  of 
bankrupts. 
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Effect  of  Parliamentary  Journals, 

The  Jonmal  of  the  House  of  Lords,  containing  an  address  of  the  Lords 
to  the  King,  and  the  King's  answer,  in  which  certain  differences  were 
stated  to  exist  between  the  Kings  of  England  and  Spain,  was  admitted  to 
prove  the  fact  of  such  differences.  R,  v.  Francklin^  17  How.  St.  Tr.  627 ; 
R.  V.  Holt^  5  T.  B.  445.  But  the  resolutions  of  either  House  of  Parliament 
are  not  evidence  of  extrinsic  facts  therein  stated ;  thus  the  resolution  of 
tiie  House  of  Commons,  stating  the  existence  of  the  Popi^  Plot,  was  held 
to  be  no  evidence  of  that  fact.     Oates'  Case,  10  How.  St.  Tr.  1165,  1167. 

Effect  of  Judgments^  <fcc.,  ew  Estoppels^  or  as  Evidence, 

Effect  of  judgments  and  verdicts  in  the  superior  courts,  with  regard  to  the 
}tarties.']  The  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon 
a  point  is,  as  a  plea,  a  bar,  and,  as  evidence,  conclusive  upon  the  same 
matter  between  the  same  parties ;  but  it  is  also  a  general  principle  that  a 
transaction  between  two  parties  in  a  judicial  proceeding  ougnt  not  to 
bind  a  third ;  for  it  would  be  unjust  to  bind  any  person  who  could 
not  be  admitted  to  make  a  defence,  or  to  examine  witnesses,  or  to  appeal 
from  a  judgment  which  he  might  think  erroneous.  Therefore  the  deposi- 
tions of  witnesses  in  another  cause  in  proof  of  a  fact ;  the  verdict  of  a  jury 
finding  a  fact ;  and  the  judgment  of  the  court  on  facts  so  foimd,  although 
evidence  against  the  parties  and  all  claiming  imder  them,  are  not  m 
general  to  be  used  to  the  prejudice  of  stranra-s.  Per  De  Grey,  C.  J., 
Kingston's  {Ds,  of)  case,  20  How.  St.  Tr.  538.  The  language  of  the  judges 
on  me  first  proposition  enunciated  above,  has  been  thus  explained,  viz., 
that  the  judgment  is  conclusive  (t.  e.,  an  estoppel)  if  pleaded,  where  there 
18  an  opportunity  of  pleading  it ;  but  that  where  there  is  no  such  oppor- 
tunity, then  it  is  conclusive  as  evidence;  but  if  the  partjr  forbear  to  rely 
upon  an  estoppel  when  he  may  plead  it,  he  is  taken  to  waive  the  estoppel, 
and  to  leave  the  prior  judgment  as  evidence  only  for  the  jury.  See  2 
Smith's  L.  Cases,  note  on  Ds.  of  Kingston's  case.  And  this  view  is  con- 
firmed by  the  opinion  of  the  court  in  Freeman  v.  Cooke,  2  M.  &  W.  654  ; 
Litchfield  v.  Ready,  5  Exch.  939;  R.  v.  Blackmore,  2  Den.  C.  C.  419;  R.  v. 
Haughton,  1  E.  &  B  .501 ;  22  L.  J.,  M.  C.  89.  See  further,  as  to  the  effect 
of  a  judgment  as  an  estoppel,  or  as  evidence  only,  Outram  v.  Morewood, 
ti  East,  365 ;  and  VoogM  v.  Winch,  2  B.  &  A.  662.  Where  the  actual 
^^unds  of  the  judgment  can  be  clearly  discovered  from  the  judgment 
itself,  it  is  conclusive  as  to  the  groimds,  as  well  as  with  reference  to  the 
Actual  matter  decided.  Alisons  cctse,  L.  B.,  9  Ch.  1,  25 ;  Priestman  v. 
Thomas,  9  P.  D.  70,  210,  C.  A. 

Li  order  to  bind  a  party,  he  must  have  sued  or  been  sued  in  the  same 
character  in  both  suits.  Thus,. in  an  action  against  an  executor  suggest- 
ing a  devastavit,  he  is  estopped  by  a  prior  judgment  against  him  finding 
aissets.  Jewshury  v.  Mummery,  L.  B.,  8  C.  P.  56,  Ex.  Ch.  See  further, 
post.  Part  III.  Actions  against  eocecutors.  But  in  an  action  by  an  executor 
on  a  bond,  he  will  not  be  estopped  by  a  judgment  in  an  action  brought 
by  him  as  administrator  on  the  same  bond,  but  he  may  show  the  letters 
ol  administration  repealed.  Robinson's  case,  5  Bep.  32  b.  Li  considering 
the  effect  of  judgments  the  court  will,  it  seems,  look  to  the  real,  and  not 
only  to  the  nominal,  parties  to  the  suit.  Thus,  a  verdict  in  trespass 
agamst  a  person  who  justified  as  servant  of  J.  S.,  was  allowed  to  be  given 
in  evidence  against  the  defendant,  who  also  acted  under  J.  S.,  J.  S.  being 
shown  to  be  the  real  defendant  in  both  causes.  Kinnersley  v.  Orpe,  2 
Doug.  517.  Where,  in  a  replevin  suit  between  A.  and  the  bailiff  of  B., 
it  was  found  that  A.  was  tenant  of  B.,  the  judgment  was  roccivcd  as 
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oonclusiye  eyidence  against  A.  of  bis  tenancy  in  a  suit  by  B.  against  A. 
for  subsequent  rent.  Hancock  y.  Wdah,  1  Stark.  347.  But  wbere  in 
trespass,  q,  c.  /.,  the  defendant  pleaded  lib,  ten.  in  P.,  and  it  appeared 
that  P.  had  sold  and  oonyeyed  to  plaintiff,  and  afterwards  conyejed, 
without  a  coyenant  for  title,  to  defendant,  who  had  mortgaged  to  P. :  it 
was  held  that  P.  was  a  competent  witness  for  the  defenduit,  because  the 
yerdict  would  not  be  eyidence  for  him  as  between,  him  and  the  plaintiff. 
Simpson  y.  Pickering ^  1  C.  M.  &  B.  527.  A  former  judgment  in  eject- 
ment was  eyidence  on  another  ejectment,  where  the  lessor  of  the  phuntrff 
and  the  defendant  were  the  same.  Doe  d.  Strode  y.  Seaton,  2  C.  M.  &  B. 
728.  In  ejectment  on  the  demise  of  a  mortgagee,  a  yerdict  and  recoyery 
in  a  former  ejectment  brought  by  the  defendant  a^inst  the  mortgagor 
since  the  mortgage,  is  not  eyidence  against  tiie  plamtiff.  Doe  d.  Smith 
y.  Webber,  1  Ad.  &  E.  119. 

Where  a  party  could  not  haye  been  prejudiced  by  a  yerdict  if  it  had 
gone  against  him,  a  yerdict  in  his  fayour  in  a  former  action  will  not  be 
ayailable  as  eyidence  for  him,  eyen  against  one  who  was  a  party  to  it. 
Wenman  y.  Mackenzie^  6  E.  &  B.  447  ;  25  L.  J.,  Q.  B.  44. 

Effect  of  judgments  and  verdicts  in  tJie  superior  courts  unth  regard  to 
privies.']  Privies  stand  in  the  same  situation  as  to  those  to  whom  they 
are  priyy.  Thus,  a  priyy  in  blood,  as  an  heir,  may  giye  in  eyidence  a 
yermct  for,  and  is  bound  by  a  yerdict  against,  his  ancestor.  Lock  y. 
Norbomey  3  Mod.  141 ;  Outram  y,  Morewood^  3  East,  346 ;  Whittaker  y. 
Jackson,  2  H,  &  0.  926;  33  L.  J.,  Ex.  181.  So,  pf  priyies  in  estate; 
therefore  if  there  be  seyeral  remaiaders  limited  by  the  same  deed,  a 
yerdict  for  one  in  remainder  may  be  given  in  eyidence  for  one  next  in 
remainder.  Pvke  y.  Crouch,  1  Ld.  Bajdi.  730.  See  Doe  d.  Ld,  Teynham 
y.  Ti/ler,  6  Bing.  390;  Doe  y.  Harlow,  A2  Ad.  &  E.  42(d).  But  a 
yerdict  against  tenant  for  life  or  years  is  inadmissible  for  or  against  the 
reversioner.  B.  N.  P.  232;  Rees  v.  Waits,  3  M.  &  W.  527  ;  see  Wmman 
y, ,  Mackenzie,  supra  \  and  the  proposition  to  the  contrary  in  Com.  Dig. 
Testm.  (A*  o]  cannot  be  maintain^.  A  verdict  for  or  agednst  A.  is  ad- 
missible agamst  a  party  claiming  under  A.  where  the  claim  originated 
since  the  yerdict.  Semb.  per  Littledale,  J.,  in  Doe  d.  Foster  v.  Derby,  EL 
of,  1  Ad.  &  E.  790.  So  a  verdict  against  one  defendant,  in  case  for  a 
nuisance,  is  evidence  of  the  plaintiff's  right  in  a  second  action  against  the 
same  and  other  defendants,  if  the  latter  claim  under  the  first  defendant. 
Strutt  y.  Bovingdon,  5  Esp.  58.  A.  and  B.  sued  defendant  for  diverting 
water  from  their  works ;  they  were  allowed  to  give  in  evidence  a  former 
recoyery  by  A.  alone  against  the  same  defendant  for  a  similar  injury, 
although  B.  had  been  a  witness  for  A.  in  the  first  action;  and  it  was  held 
that  the  possession  by  A.  and  B.  of  the  same  works  was  eyidence  of 
privity  of  estate.  Bldkemore  v.  Glamorgan  Canal  Co,,  2  0.  M.  &  E.  133. 
Frivityin  law  is  sufficient;  thus,  a  yerdict  against  an  intestate  or  testator 
binds  his  representatives.  R,  v.  Hebden,  Andr.  389.  In  the  same 
manner,  a  judgment  against  the  schoolmaster  of  a  hospital,  concerning 
the  rights  of  nis  office,  is  evidence  against  his  successor.  Travis  y. 
Chaloner,  3  Gwill.  1237.  The  estoppel  must  be  mutual;  De  Mora  y. 
Concha,  29  Ch.  D.  268,  C.  A.,  affirm,  sub  *nom.  Concha  v.  Concha,  11 
Ap.  Ca.  541,  D.  P.  As  to  the  effect  of  judgment  recovered  under  the 
Married  Women's  Property  Act,  1882,  see  Be3&  y.  Pierce,  23  Q.  B.  D.  316, 
C.  A.,  cited ^(M^,  Part  IIL 

Effects  of  jud^gmenJts  and  verdicts  in  the  superior  courts  with  regard  to 
strangers.']  There  are  several  exceptions  to  the  general  rule  that  no  one 
shall ^);>jd  bound  or  prejudiced  by  judgments  to  which  he  is  not  parU'  or 
privy.    They  are  admissible  where  mey  relate  to  public  matters.     Thus» 
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in  the  case  of  customs  or  tolls,  yerdicts;  whether  recent  or  ancient,  re- 
specting the  same  custom  of  toll,  are  evidence  between  other  parties. 
London,  Citi/  of  v.  Clerke,  Garth.  18.1 ;  B.  N.  P.  233.  So  in  the  case  of 
customary  commoners,  a  verdict  in  an  action  for  or  against  one  is  evidence 
for  or  against  another  claiming  the  same  right.  Per  Lord  Kenyon,  Reed 
tr.  Jackson /I  East,  357.  So  a  verdict  with  regard  to  a  public  right  of 
-way.  Id.  355.  And  it  seems  that  in  all  cases  where  general  reputation 
is  evidence,  a  verdict  upon  the  right  claimed  will  also  be  evidence,  even 
as  between  straneers  to  the  former  record.  Id.  So  also  where  jueigment 
"went  by  default  for  want  of  a  plea.  Neill  v.  Duke  of  Devonshirey  8  Ap. 
Ca;  135,  D.  P.  See  further  ante,  pp.'  49,  50.  And  a  verdict  may  be 
evidence,  though  not  delivered  according  to  modem  forms,  if  the  record 
be  old.  Thus,  where  the  Bishop  of  L.  was  presented  in  the  sheriff's 
toum  for  not  repairing  a  brid^,  and  the  presentment,  beihg  removed 
into  K.  B.  by  certiorari,  was  tried  at  Nist  Prius,  20  Edw.  .3,  the  jury 
found  that  the  bishop  was  not  liable  to  repah*,  that  the  bridge  was  biiilt 
by  alms  within  sixty  years,  and  that  they  Knew  of  no  one  liable  to  repair: 
held  that,  although  the  only  material  finding  was  the  non-liability  of  the 
then  defendant,  yet  it  was  not  to  be  assumed  that  the  functions  of  the 
jury  were  so  limited  ternpore  Edw.  3  as  now,  and  that  the  record  "^as 
evidtoce  in  favour  of  the  defendant  (a  stranger  to  the  record),  who  was 
charged  with  a  prescriptive  liability  to  repair  ratione  tenures,  especially 
when  followed  by  a  grant  of  pontage  by  the  same  king,  recilang  that  no 
one  was  bound  to  repair  the  oridge.  R.  f .  Sutton,  8  Ad.  &  E.  516.  A 
judgment  in  favour  of  a  lord  of  a  manor  on  a  quo-  warranto  for  usurping 
a  franchise  is  evidence  of  the  right  even  against  copyholders  of  inherit^ 
ance.  Carnarvon,  EL  of  v.  VilUbois,  13  M.  &  W.  313.  So,  allowances 
in  eyre  as  against  strangers.  Per  Parke,  B.,  ib.  The  record  of  a  former 
action  of  indebitatus  assumpsit  for  work  and  labour  by  an  officer,  coupled 
with  oral  proof  of  the  point  in  issue,  is  evidence  of  the  customary  rights 
of  a  public  corporate  officer.  Layboum  v.  Crisp,  4  M.  &  W.  320.  But 
the  verdict  in  such  cases  is  not  conclusive;  Biddulph  v.  Ather,  2  Wils. 
23.  And  a*  prosecution  by  the  Crown  for  usurping  tolls  resisted,  and  not 
carried  on  to  judgment,  is  not  admissible  on  a  trial  of  the  same  right. 
Per  Tindal,  C.  J.,  Lancum  y.  Lovtll,  6  0.  &  P.  437. 

A  judgment  of  ouster  against  a  municipal  officer  is  evidence  inter  alios 
upon  issue  joined  in  a  quo  warranto  whether  he  was  such  officer  at  the 
time  of  defendant's  election.  E:  v.  Uebden,  Stra.  1109;  S.  C,  more  fuUy 
in  2  Selw.  N.  P.  13th  ed.  1136.  And  the  record  of  ouster  will  be  conclu- 
sive if  the  ouster  avoid  the  election  and  the  judgment  was  without  fraud ; 
R.  V.  York,  Mayor  of,  5  T.  R,  66,  72  ;  otherwise  not.  2  Selw.  uhi  supra; 
JS.  V.  Grimes,  5  Burr.  2598.  Such  judgments  are  in  the  nature  of  judg- 
ments in  rem.    See  post,  p.  193. 

Where  a  judgment  is  produced  merely  for  the  purpose  of  proving  the 
fact  of  such  recovery  and  judgment,  and  not  with  a  view  to  prove  tJie 
truth  of  the  facts  upon  which  the  Judgment  was  founded,  it  may  be  evi- 
dence for  or  against  a  stranger.  Thus,  a  verdict  against  a  master  in  an 
action  for  the  negligence  of  his  servant  is  evidence  in  an  action  by  the 
master  against  the  servant  to  prove  the  amount  of  damages,  though  not  of 
the  fact  of  the  injury.  Oreen  v.  New  River  Co.,  4  T.  E.  590.  Plaintiff 
became  surety  for  a  collector  on  having  an  indemnity  bond  from  defen- 
dant. In  an  action  on  it,  the  breach  was,  that  the  plaintiff  had  been 
forced  to  pay  a  large  sum  in  consequence  of  the  collector's  default,  and 
the  issue  was  on  a  traverse  of  the  plaintiff's  being  forced  to  pay  it.  On 
the  trial  a  judgment  for  500^  recovered  without  contest  against  the 
plaintiff  as  surety  was  given  in  evidence :  held  that  the  judgment  could 


192  EjSfect  of  Documentary  Evidence. 

not  be  used  as  evidence  to  show  the  amouni  which,  the  plaintiff  had  been 
forced  to  pay ;  the  amount  for  which  the  collector  was  liable  oiight  to 
have  been  shown  as  against  the  defendant.  King  v.  Norman^  4  C.  B.  884. 
The  proceedine^  and  verdict  of  the  jury  in  a  suit  in  the  Divorce  Court 
are  not  admissible  in  evidence  in  an  action  inter  alios,  unless  there  has 
been  a  sentence  altering  the  stattM  of  the  parties  to  the  suit.  Needham  v. 
Bremner,  L.  B.,  1  C.  P.  583. 

Effect  ofjudgmente  and  verdicts  with  regard  to  the  suhfect-matter  of  the 
suitT]  A  jude:ment  between  the  same  parties  and  upon  the  same  cause  of 
action  is  conclusive,  although  the  form  of  action  is  different.  Thus,  a 
verdict  in  trover  is  a  bar  in  an  action  for  money  had  and  received,  brought 
for  the  value  of  the  same  goods.  Hitchin  v.  Campbell,  2  W.  Bl.  827.  So  a 
judgment  in  debt  was  a  bar  in  an  action  of  assumpsit  on  the  same  contract. 
Slade's  case,  4  Eep.  94  b.  So  a  judgment  in  trespass,  in  which  the  right 
of  property  is  determined,  is  a  bar  to  trover  for  the  same  taking.  Com. 
Dig.  Action  (K.  3).  But  where  the  party  mistook  his  form  of  action  and 
failed  on  that  account,  the  judgment  in  such  action  did  not  conclude  him. 
Ferrers  v.  Arden,  Cro.  Eliz.  668 ;  Godson  v.  Smith,  2  B.  Moore,  157.  If 
the  plaintiff  omitted  to  give  any  evidence  imder  one  of  two  distinct  counts 
in  a  former  action,  under  which  he  might  have  recovered  the  amount,  he 
was  not  precluded  from  giving  it  in  a  subsequent  action.  Seddan  v.  Ttttop, 
6  T.  E.  601 ;  and  see  Eastmure  v.  Laws,  5  N.  C.  444 ;  Thorpe  v.  Cooper,  5 
Bing.  116,  Ex.  Ch.,  and  the  observations  of  the  court  in  Henderson  v. 
Henderson,  3  EEare,  115.  See  also  Widgery  v.  Tepper,  7  Oh.  D.  423.  So 
where  separate  injuries  arise  from  the  same  wrongful  act,  recovery  for 
one  such  injury  is  no  bar  to  a  recovery  for  another.  Brumsden  y. 
Humphrey,  14  Q.  B.  D.  141,  0.  A. ;  Mitchell  v.  Barley  Main  Colliery  Co., 
Id.  125,  0.  A. ;  11  Ap.  Ca.  127,  D.  P.  So,  although  an  order  of  removal 
(quashed  at  the  sessions,  is  evidence  between  the  same  parishes  that  there 
is  no  settlement  in  the  appellant  parish,  yet  a  subsequent  cause  of  removal 
may  be  shown.  R.  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  526.  Juc^ment 
for  the  defendant  in  an  action  on  part  of  one  connected  libel,  is  a  bar  to 
an  action  brought  in  respect  of  another  part.  Maedougall  v.  Knight,  25 
Q.  B.  D.  1,  C.  A.  Where  the  declaration  in  the  second  action  was  framed 
in  such  a  maimer  that  the  causes  of  action  might  be  the  same  as  those  of 
the  first,  it  was  incumbent  on  the  party  bringing  the  second  action  to  show 
that  they  were  not  the  same.  Bagot,  Ld.  v.  Williams,  3  B.  &  C.  239. 
.  It  is  a  general  rule  that  a  judgment  is  only  evidence  where  it  is  direct 
upon  the  point  which  it  is  offered  in  evidence  to  prove.  It  has  been 
denied  to  oe  evidence  of  any  matter  which  came  collaterally  in  question ; 
or  of  any  matter  incidentally  cognisable ;  or  of  any  matter  to  be  inferred 
by  argument  from  the  judgment.  Kingston's  {Bs.  of)  case,  20  How.  St. 
Tr.  533 ;  Blackham^s  case,  1  Salk.  290.  It  seems,  however,  tiiat  this  rule, 
as  laid  down  in  the  above  terms,  has  not  been  strictly  adhered  to,  and 
requires  qualification.  Thus,  in  settlement  cases,  an  order  of  removal, 
unappealed  against  or  confirmed,  has  been  always  held  to  be  conclusive 
evidence  not  merely  of  the  fact  directiy  denied,  but  also  of  those  facts 
which  are  necessary  to  arrive  at  the  decision;  any  fact  on  which  iiie 
judgment  of  the  court  must  have  been  based  cannot  be  considered  as 
merely  collateral.  B.  v.  Hartington,  4  E.  &  B.  780,  790 ;  24  L.  J.,  M.  0. 
98,  and  the  cases  there  referred  to.  A  verdict  with  judgment  is  not  evi- 
dence of  an  immaterial  allegation,  although  included  in  a  general  traverse. 
Shearm  y.  Burnard,  10  Ad.  &  E.  593. 

As  to  judgments  in  rem,  and  their  effect  as  against  strangers,  see  the 
next  head. 
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Effect  of  Judgments  in  rem. 

There  are  various  legal  proceedings,  not  being  suits  inter  partes  merely, 
which  bind  all  mankind,  until  set  aside  in  due  course.  The  most  remark- 
able examples  occur  in  proceedings  brought  on  the  revenue  side  of  the 
Court  of  Exchequer  in  rem  ;  by  revenue  officers ;  in  the  Courts  of  Admi- 
ralty, in  the  Courts  for  Probate  and  Divorce,  and  in  the  Spiritual  Courts. 
Ins^Einces  of  some  of  those  will  be  given  under  future  heads.  Judgments 
for  the  Crown  on  scire  facias  for  the  repeal  of  patents  fvide  infra\ 
and  informations  in  the  nature  of  qiw  warranto  for  seizure  of  franchises, 
or  ouster  from  offices,  are  also  of  the  same  nature.  A  judgment  of  con- 
demnation of  goods  in  the  Exchequer,  upon  a  proceeding  in  rem,  is  con- 
clusive as  to  aU  the  world ;  and  therefore,  after  such  judgment,  trespass 
will  not  lie  against  the  officer  who  seized  the  goods  to  try  the  point  again. 
Scott  V.  Shearman^  2  W.  Bl.  977.  But  if  the  proceeding  were  in  personam 
merely,  as  a  conviction  for  penalties,  the  jud^ent  is  not  evidence  (except 
of  the  fact  of  conviction)  in  any  case  in  which  the  parties  are  different. 
ffart  V.  M'Namara,  4  Price,  154,  n.  A  conviction  by  conmiissioners  of 
excise  on  an  information  for  an  offence  against  the  excise  laws,  is  conclu- 
sive;  Fuller  V.  Fotch,  Carth.  346 ;  and  binds  a  stranger.  Roberts  v. 
Fortune,  Hargr.  Law  Tracts,  468,  n.  It  has  been  said  that  an  acquittal  in 
the  Exchequer  upon  a  seizure  made  for  want  of  a  permit  is  conclusive 
evidence  in  an  action  of  trespass  that  the  permit  was  regular ;  per  Ld. 
Kenyon.  Cooke  v.  Sholl,  5  T.  E.  255 ;  Vin.  Ab.  Evid.  (A.  h,  23) ;  but  this 
opinion  has  been  questioned ;  for  the  acquittal  does  not,  like  a  conviction, 
ascertain  any  precise  fact,  and  may  have  proceeded  on  the  ground  of  in- 
sufficient evidence.  1  Phill.  Ev.  338.  A  conviction  in  rem  was  evidence, 
though  obtained  by  the  evidence  of  the  very  party  who  used  it.  Davis  v. 
Nest,  6  C.  &  P.  167.  A  decree  of  the  Court  of  l4Y)bate  granting  probate 
and  declaring  the  domicile  of  the  testator  is  not  as  a  judgment  in  rem 
<«nclusive  as  to  domicile,  unless  the  declaration  was  essential  to  the 
lljant.  De  Mora  v.  Coricha,  29  Ch.  D.  268,  C.  A. ;  affirmed  sub  nom.. 
Concha  V.  Concha^  11  Ap.  Ca.  541,  D.  P. 

By  the  J.  Act,  1873,  s.  34,  the  jurisdiction  of  the  revenue  side  of  the 
f^urt  of  Exchequer  was  vested  m  the  Exchequer  Division  of  the  High 
Court  of  Justice,  and  that  of  the  Admiralty,  and  of  the  Probate  and 
Divorce  Courts  in  the  Probate,  Divorce,  ana  Admiralty  Division.  The 
Exchequer  Division  was  merged  in  the  Queen's  Bench  Division  of  the 
High  Court  by  Order  in  Council  made  16  December,  1880,  under  the  J. 
Act.  1873,  s.  32. 

The  Patents,  &c.  Act,  1883  (46  &  47  Yict.  c.  57),  s.  26,  now  substitutes 
a  petition  to  revoke  letters  patent  for  an  invention,  for  proceedings  by 
scire  facias. 

When  a  judse  has,  under  the  Parliamentary  Elections  Act,  1868  (31  & 
^2  Yict.  c.  125),  tried  an  election  petition,  his  certificate  under  sect.  11, 
sub-sect.  13,  as  to  who  is  duly  elected,  is  a  decision  in  rem  and  conclusive. 
IVaygood  v.  James,  L.  B.,  4  C.  P.  361 .  But  his  report  under  sub-sects.  14, 
15,  has  not  this  effect.     Stevens  v.  TilleU,  L.  E.,  6  C.  P.  147. 

A  judgment  in  rem  of  a  competent  foreign  tribunal  is  conclusive,  and 
cannot  in  the  absence  of  fraud  oe  questioned  in  our  courts.  Cammell  v. 
Seivell,  3  H.  &  N.  617 ;  27  L.  J.,  Ex.  447  ;  affirmed  on  another  ground  in 
5  H.  &  N.  728 ;  29  L.  J.,  Ex.  350,  Ex.  Ch. ;  Castrimts  v.  Imrie,  8  C.  B., 
N.  8.  405 ;  30  L.  J.,  C.  P.  177,  Ex.  Ch. ;  L.  E.,  4  H.  L.  414 ;  Castrigue 
V.  Behrens,S  E.  &  E.  709;  30  L.  J.,  Q.  B.  163.  A  foreign  sentence  of 
condenmation  is  not  evidence  of  capture,  but  after  other  proof  of  capture 
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it  is  eyidence  to  show  the  grounds  of  condemnation.    Marshall  y.  Parker, 
2  Camp.  69. 

Effed  of  Verdida. 

The  podea  was  evidence  of  a  trial  had.  See  cases  cited  ante,  p.  110. 
But  the  Niei  Fritu  record  alone  was  no  eyidence  of  it  without  the  postea 
indorsed.  Ibid.  As  between  oo-plaintiffs  or  co-defendants  for  oontribu* 
tion,  the  potiea  was  proof  of  the  damages  recovered  without  proof  of  the 
judgment,  but  not  of  the  costs  of  suit ;  Fotter  v.  ComptoUy  2  Stark.  365 ; 
and  if  the  verdict  and  damages  be  entered  generally,  oral  evidence  is 
admissible  to  explain  on  which  count  the  damases  were  given.  Predon  y. 
Peeke,  27  L.  J.,  Q.  B.  424.  And  a  podea  has  oeen  received  to  prove  a 
set-off  to  the  extent  of  the  verdict  in  a  subsequent  action  between  the  same 
parties.     Oarland  v.  Scoones,  2  Esp.  648. 

The  analogous  practice  xmder  the  Rules,  1883,  is  stated  anUy  p.  110; 
from  this  it  appears  that  the  certificate  of  the  associate  or  master  will  take 
the  place  of  me  podea. 

Effed  of  Writa. 

The  production  of  a  writ,  with  the  sum  indorsed,  was  evidence  of  the 
amount  for  which  the  arrest  was  made.  Broum  v.  Dean,  5  B.  &  Ad.  848. 
"When  commissions  of  bankrupt  used  to  be  issued,  a  writ  superseding 
tiie  commission  was  held  evidence  both  of  the  fact  of  the  commission^ 
and  of  the  date  of  it  as  recited,  in  an  action  by  the  assignees.  Qervis  v. 
Qd.  W.  Canal  Co.,  6  M.  &  S.  76 ;  Ledbdter  v.  Salt,  4  Bing.  623,  626.  So, 
in  case  of  a  fiat.  Wpght  v.  Colls,  8  C.  B.  160.  A  writ  of  execution  is 
evidence  for  the  sheriff  or  his  vendee,  as  against  the  execution  debtor, 
without  producing  the  judgment;  but  not  against  strangers.  Doe  d. 
Batten  v.  Murless,  6  M.  &  S.  110.  Nor  is  it  evidence  for  the  sheriff's 
vendee,  if  he  be  the  execution  creditor.  Doe  d.  Bland  v.  Smith,  Holt, 
N.  P.  589. 

Effed  of  InquisiticnSy  &c. 

Although  an  inquisition  taken  before  the  coroner  super  vietim  corporis 
was  formerly  considered  conclusive  evidence  of  the  fact  found  by  it  against 
the  executors  or  administrators  of  the  deceased ;  3  Inst.  55 ;  it  is  now 
held  that  everything  done  under  it  is  traversable.  Per  cur.  in  Qamett  v. 
Ferrand,  6  B.  &  C.  611 ;  1  Wms.  Saund.  362  d  «cy.  (1). 

An  inquisition  finding  lunacy  is  evidence  of  it  against  third  persons, 
though  not  conclusive.  Sergeson  v.  SecUey,  2  Atk.  412 ;  Faulder  v.  Silk, 
3  Camp.  126 ;  Frank  v.  Frank,  2  M.  &  Bob.  314,  315,  n.  So  inquests  of 
office  duly  taken  under  legal  commissions  {ante,  pp.  110,  111)  are  evidence 
between  third  parties.  Thus,  inquisitions  post-mortem  are  admissible  evi- 
dence of  the  facts  found  by  them.  Botve  v.  Brenton,  3  M.  &  By.  141, 142. 
An  inquisition  pod-mortem  reciting  a  conveyance  in  Jiaec  verba  is  evidenoe 
of  it  for  a  party  who  claims  title  xmder  it.  Burridge  v.  Sussex,  El.  of  2 
lid.  Baym.  1292:  Accord,  per  Parke,  B.,  in  Wood  v.  Morewood,  Derby 
Sum.  Ass.  1841.  So  an  in(]uisition  taken  after  the  attainder  of  A.  finding^ 
of  what  lands  he  was  seised,  are  evidence  of  A.'s  seisin  as  against 
strangers.  Neill  v.  Duke  of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  So,  an 
extent  of  Crown  lands  in  tiie  Exchequer,  taken  in  pursuance  of  4  Edw. 
1,  stat.  1,  is  evidence  of  the  matters  returned  in  it;  Rowe  y.  Brenton,  3 
M.  &  By.  164 ;  or  an  extent  of  lands  purchased  by  the  Crown  of  a  subject 
purportmg  to  be  made  by  a  steward  of  the  Crown,  and  found  in  the  land 
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revenue  office.  Doe  d.  William  4  y.  Eoberts^lS  M.  &  W.  520.  So,  the 
retams  of  ixumisitionB  taken  by  special  commissioiis,  temp,  Edw.  1,  called 
the  Hundred  Kolls.  S.  0.  Id,  140.  Old  returns  by  a  bishop  to  a  writ 
out  of  the  Exchequer,  inquiring  of  presentations  and  vacancies  of  livings 
in  his  diocese,  are  evidence,  even  in  favour  of  his  successors.  Irish 
Society  v.  Derry,  Bp,  of,  12  01.  &  Fin.  641.  But  a  document,  tempore 
Eliz.,  produced  from  the  office  of  the  Duchy  of  Lancaster,  purporting  to 
be  a  survey  of  a  duchy  manor  taken  by  the  deputy  surveyor-general  by 
the  oaths  of  twenty  tcoiants  of  the  manor  whose  names  were  subscribed, 
was  held  inadmissible  evidence  of  the  bounds  of  the  manor,  there  being 
no  proof  of  the  authority  under  which  the  survey  was  taken,  and  conse- 
quently no  ground  for  presuming  that  any  such  survey  was  in  fact  made.^ 
Evans  v.  Taylor,  7  Ad.  &  E.  617.  If,  indeed,  the  document  had  been 
generally  accepted  as  a  general  presentment,  it  would  have  been  evidence 
of  reputation,  semb,  8. 0.  An  uiquisition  under  a  commission  from  the 
Oourt  of  Exch.  to  inquire  whether  a  prior  or  the  Orown,  after  the  disso- 
lution of  the  prior^r,  was  seised  of  certain  lands  as  parcel  of  a  manor,  was 
held  to  be  admissible,  but  not  conclusive,  evidence  of  the  facts  stated  in 
the  return.  Tooker  v.  Beaufort,  Dk,  of,  1  Burr.  146 ;  Sayer,  297.  So, 
the  surveys  of  the  church  and  Orown  lands,  taken  by  commissioners 
under  the  authority  of  Parliament  during  the  Oommonwealth,  are  admis- 
sible in  evidence.  Underhill  v.  Durham,  2  Ghrill.  542  ;  Bowe  v.  BrcTtton, 
3  M.  &  Ry.  359.  And  other  surveys  taken  by  commissioners  during  the 
same  period  may  be  evidence  of  reputation,  even  though  not  taken  by 
competent  authority.  Freeman  v.  Bead,  4  B.  &  S.  178 ;  32  L.  J.,  M.  0. 
226.  A  document  purporting  to  be  a  survey  of  a  manor  while  it  was  part 
of  the  possessions  of  the  Duchy  of  Oomwall,  and  coming  out  of  proper 
custody,  is  admissible  as  evidence  of  the  boimdaries  and  customs  of  the 
manor.     Smith  v.  Brownlow,  Ld,,  L.  B.,  9  Eq.  241. 

But  inquisitions  or  surveys  made  by  private  lords  of  manors  are  not 
evidence  as  such  on  behalf  of  those  claimmg  under  them.  Thus  a  private 
survey,  by  direction  of  Oliver  Oromwell,  a.d.  1650,  of  lands  granted  to 
him  by  the  Parliament,  in  which  commissioners  named  by  him  stated  the 
substuice  of  information  received  from  presentments  of  the  tenants  as  to 
manorial  tolls  and  royalties,  was  not  evidence  either  as  reputation  of 
tenants  or  a  public  document.  Beaufort,  Dk*  of  v.  Smith,  4  Exch.  450. 
So  a  private  survey  was  rejected  on  a  question  of  parcel,  or  no  parcel,  of 
a  lordship.  Daniel  v.  Wilkin,  7  Exch.  429 ;  21  L.  J.,  Ex.  236.  So,  where 
a  manor  formerly  belonged  to  the  Orown,  an  ancient  grant,  and  survey 
of  it  recorded  in  the  augmentation  office,  is  not  evidence  for  the  tenants 
against  their  lord.    Phillips  v.  Hudson,  L.  B.,  2  Oh.  243. 

The  valor  benefidorum^  or  Pope  Nicholas's  taxation,  is  a  document  of 
the  same  nature  as  the  above-mentioned  public  documents,  and  is  admis- 
sible to  prove  the  rate  and  value  at  which  the  persons  emploved  in  that 
taxation  thought  fit,  at  that  time,  to  estimate  ecclesiastical  benefices. 
Bullen  V.  Michel,  2  Price,  477.  But  it  is  of  no  value  to  show  whether 
tithes  were  then  taken  in  kind  or  by  a  modus.  Short  v.  Lee,  2  J.  &  W. 
486 ;  2  Eagle  on  Tithes,  409,  418.  A  new  valor  heiieficiorum  was  made, 
26  Hen.  8,  oy  virtue  of  commissions  imder  the  great  seal,  and  the  surveys 
under  these  commissions  are  admissible  to  prove  the  value  of  the  first- 
fruits  and  tenths  of  eodeeiastical  promotions  at  that  period,  though  they 
are  not  conclusive.  Drake  v.  Smyth,  5  Price,  377 ;  Bullen  v.  Michel,  4 
Dow,  324.  A  return  to  inquiries  sent  by  the  bishop  upon  the  augmenta- 
tion of  a  livinff  by  Uueen  Anne's  bounty  is  in  the  nature  of  a  public 
inquisition,  and  admissible.     Carr  v.  Mostyn,  5  Exch.  69. 

DiMneeday-book,  being  a  record  compiled  by  the  authority  of  the 
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gpyemment  and  founded  on  official  returnfi  made  temp.  Will  1 ,  is  admis- 
sible evidence  of  the  tenure  of  land,  &c. ;  and  where  a  question  arises 
whether  a  manor  is  *' terra  regis"  or  ancient  demesne,  the  trial  is  by  in- 
spection of  Domesday.    Gilb.  Er.  69. 

Sheriffs*,  bailiffs*  receivers*,  and  other  ministers*  accounts  of  Crown 
lands,  deposited  in  the  public  record  offices  (as  the  Land  Bevenue  Office 
or  Exchequer),  are  evidence  of  the  title  of  the  Crown.  Doe  d.  William  4 
V.  Roberta^  13  M.  &  W.  520,  523,  524.  It  has,  indeed,  been  questioned 
whether  they  are  admissible  if  the  accountant  be  living.  Ih.  524,  n.  But 
such  accounts  seem  to  stand  on  a  different  footing  from  ordinary  accounts 
Tante,  pp.  60  tt  8eq,),  which  are  not  admissible  unless  the  accountant  is 
aead.  They  are  rendered  by  officers  of  the  Crown,  and  checked,  audited, 
and  enrolled  or  deposited  among  the  public  records,  and  their  authority 
seems  to  be  independent  of  the  oral  testimony  of  any  officer,  who,  though 
he  may  be  responsible  to  the  Crown,  would  probably  be  personally  unable 
to  verify  the  details  of  his  account. 

On  account  of  the  interest  of  the  Crown  in  the  Duchy  of  Cornwall, 
records  of  Acts  affecting  its  possessions  are  considered  as  of  a  public 
nature ;  and  on  this  ground  a  document,  purj)orting  to  be  a  caption  of 
seisin  to  the  use  of  the  first  duke  by  persons  assigned  by^  the  letters  patent 
to  take  seisin,  found  in  the  Exchequer,  and  enumeratmg  the  possessions 
of  which  seisin  was  then  given  to  the  Black  Prince,  was  admitted  as 
evidence  not  only  of  seisin,  out  also  of  what  things  the  prince  had  seisin. 
Rowe  y.  Brent&n,  8  B.  &  C.  743 ;  8.  C,  3  M.  &  By.  156. 

An  inquisition  by  a  sheriff's  jury  to  ascertain  {ne  value  of  property  for 
the  information  of  the  sheriff  is  not,  as  it  seems,  admissible  evidence  of 
property  even  against  the  sheriff ;  Latkow  v.  Earner ^  2  H.  Bl.  437 ;  nor  is 
it  evidence  in  his  favour ;  Glossop  v.  PoZe,  3  M.  &  S.  175 ;  unless,  perhaps, 
where  the  question  is  whether  the  sheriff  has  acted  maliciously.    Id. 

An  inquisition  bv  a  sheriff's  jury  to  assess  compensation  to  a  landowner 
under  the  Lands  Clauses  Consolidation  Act,  1845,  s.  68,  is  conclusive  as  to 
the  amount  of,  but  not  as  to  the  right  to,  such  compensation.  E.  v.  L.  A 
N.  W.  By.  Co.y  3  E.  &  B.  443;  23  L.  J.,  Q.  B.  185;  Chapman  y.  Mon- 
mouthshfre  By.  and  Canal  Co.,  2  H.  &.  N.  ii67  ;  27  L.  J.,  Ex.  97 ;  BeadY, 
Victoria  Station  and  Pimlico  By.  Co.,  1  H.  &  C.  826;  32  L.  J.,  Ex.  167 ; 
Bicket  V.  Metropolitan  By.  Co.,  L.  B.,  2  H.  L.  175 ;  and  see  Barber  v. 
NoUingham  and  Grantham  By.  Co.,  15  C.  B.,  N.  S.  726;  33  L.  J.,  C.  P. 
193.  If  the  jury  give  damages  in  respect  of  iniury  which  does  not  entitle 
the  claimant  to  compensation,  their  verdict  is  altogether  bad.  Be  Penny, 
7  E.  &  B.  660 ;  26  L.  J.,  Q.  B.  225.  See  Beckett  v.  Midland  By.  Co., 
L.  B.,  1  C.  P.  241,  246.  The  verdict  of  the  jury  and  the  judgment 
thereon,  on  the  trial  of  a  question  of  compensation,  before  a  judge  and 
jury  under  31  &  32  Vict.  c.  119,  s.  41,  has  the  same  effect  only  as  the 
sheriff's  inquisition.    In  re  East  London  By.  Co.,  24  Q.  B.  D.  507. 


Effect  o/BuUb  or  Orders  of  Court. 

The  allegation  of  a  fact  in  an  order  (formerly  called  a  rule)  nisi  is  not 
evidence  of  it  for  the  party  at  whose  suggestion  it  is  obtained.  Wbodroffe 
V.  Williams,  6  Taunt.  19.  A  rule,  makms  a  judge's  order  a  rule  of  court, 
was  evidence  of  the  order.  Still  v.  HcU/ord,  4  Camp.  17.  A  rule  pur- 
porting to  be  granted  on  the  motion  of  a  certain  counsel,  has  oeen 
admitted  as  evidence  of  the  attendance  of  that  counsel  in  court  at  the  date 
of  the  rule.  Heath* s  case,  18  How.  St.  Tr.  176.  An  allegation  in  a  count 
that  defendant  procured  a  defective  security  which  was  set  aside  by  a  rule 


Proceedings  in  Chancery,  197 

of  court  was  held  not  proved  by  merely  producing  the  rule  without  other 
proof  of  the  security,     Compton  v.  Chandless,  4  Esp.  18. 
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Bill  in  Chancery,"]  Notwithstanding  former  opinions  to  the  contrary, 
it  is  now  settled  that  a  bill  in  Chancery  is  not  e;enerally  admissible  m 
evidence,  further  than  to  show  that  such  a  bill  did  exist,  and  that  certain 
facts  were  in  issue  between  the  parties.  Doe  d.  Bowerman  v.  Syhourny 
7  T.  R.  2,  3 ;  Boileau  v.  Butlin,  2  Exch.  665 ;  Banbury  Peerage  case, 
1  Selw.  N.  P.  13th  ed.  677.  The  ground  of  this  exclusion  is  that,  together 
with  statement  of  facts,  a  bill  usually  also  contains  allegations  made  with 
no  other  object  than  to  obtain  a  discovery  on  the  oath  of  the  defendant. 
It  is  equally  inadmissible  as  evidence,  though  read  at  the  re(][uisition  of 
the  opposite  partv ;  thus  in  a  case  in  which  the  plaintiff  gave  m  evidence 
the  answer  of  defendant  to  a  biU  in  equity  filed  by  a  third  party,  Tindal, 
C.  J.,  ruled  that  although  the  defendant  was  entitled  to  have  the  bill  also 
read  as  explanatory  oi  the  answer  and  as  part  of  the  plaintiffs  case, 
the  jury  were  not  to  consider  the  statements  in  the  bill  as  evidence  of  the 
facts  stated.  Pennell  v.  Meyer ^  2  M.  &  Rob.  98,  ante,  p.  113.  So,  where 
the  lessor  of  the  plaintiff  in  eiectment,  upon  a  notice  to  c|[uit  signed  by  a 
receiver  in  Chancery,  put  in  the  biU  and  answer  in  the  suit  in  which  the 
receiver  was  appointed,  for  the  purpose  of  proving  the  regularity  of  the 
appointment,  the  court  held  that  a  statement  in  the  bill  s^mitted  in  the 
answer,  could  not  be  read  by  the  defendant  for  the  purpose  of  showing 
that  the  legal  estate  was  not  in  the  lessor  of  the  plaintiff.  Parsons,  Lessee 
o/ V.  Purcell,  12  Ir.  L.  B.  90.  In  an  action  of  trespass  to  a  several  fishery 
brought  hj  the  lessee  of  a  grantee,  A.,  of  the  fishery,  a  biU  and  answer 
in  a  suit  instituted  long  before  by  another  grantee,  B.,  against  A.,  in 
which  the  limits  of  the  fishery  were  described,  where  held  admissible  in 
evidence  as  part  of  the  history  of  the  fishery  and  of  the  claims  to  it. 
MalcolmsoH  v.  O'Dea,  10  H.  L.  C.  593. 

Answer,]  An  answer  in  Chancery  is  good  evidence  against  the  d[pfen- 
dant  as  an  admission  on  oath,  and  must  all  be  taken  together.  Therefore, 
if  upon  exceptions  taken  a  second  answer  has  been  put  m,  that  also  must 
be  read.  B.  N.  P.  237.  But  it  has  been  said  that  where  one  party  reads 
part  of  the  answer  of  the  other  party  in  evidence,  he  makes  the  whole 
admissible  only  so  far  as  to  waive  any  objection  to  the  competency  of  the 
testimony  of  the  party  making  the  answer,  and  he  does  not  thereby  admit, 
as  evidence,  facts  which  may  happen  to  be  stated  in  it  by  way  of  hearsay 
only.  Obiter  per  Chambre,  J.,  Boed,  Pellatt  v.  Ferrars,  2  B.  &  P.  548 ;  but 
see  note,  Id,  ;  and  ante,  p.  78. 

The  answer  of  a  guardian  is  no  evidence  against  an  infant.  B.  N.  P. 
237.  As  to  the  answer  of  a  trustee  as  ageonst  a  cestui  que  trust,  and 
conversely,  see  arite,  pp.  67,  68.  But  an  answer  will  be  evidence  against 
privies ;  thus,  an  answer  in  a  suit  for  tithes  instituted  by  a  vicar  against 
the  owners  of  lands  in  the  parish,  in  which  answer  the  defendants  declared 
the  tithes  to  belong  to  the  rector,  will  be  evidence  in  an  action  for  tithes 
by  a  succeeding  rector  against  owners  of  the  same  lands.  Dartmouth, 
Ly,  V.  Roberts,  16  East,  334.  An  answer  by  one  who  has  sold  an  ad- 
vowson,  filed  after  the  conveyance,  is  not  admissible  against  a  party 
claiming  under  the  grant.  Oully  v.  Exeter,  Bp,  of,  o  Bing.  171.  See  cases, 
ante,  p.  59.  The  answer  of  one  defendant  is  not  evidence  against  a  co- 
defendant;  Wych  V.  Meal,  3  P.  Wms.  311 ;  but  after  evidence  has  been 
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fiyen  to  connect  two  persons  as  pBrtners,  the  answer  of  one  will  be  evi- 
ence  against  the  other.   Orant  y.  Jackaimt  Peake,  203.    See  furtiier  tit. 
Admianons,  ante,  p.  71. 

Decree  or  decretal  order,"]  A  decree  in  equity  may  be  given  in  evidence 
between  the  same  parties  or  any  claiming  under  them.  B.  N.  P.  243.  It 
is  evidence,  but  not  conclusive,  against  me  defendant  of  every  fact  stated, 
whether  by  way  of  assertion  or  denial.  Fercival  v.  Caney,  4  De  G.  &  S. 
610.  Where  the  parties  to  an  action  respectively  sue  and  defend  on  behalf 
of  themselves  and  a  multitude  of  others  in  the  same  interest  on  each  side, 
a  decision  in  the  action  binds  them  all  as  to  the  general  right  claimed  in 
the  action,  e,g,^  a  right  of  common.  Sewers,  CammisHoners  of  v.  Odlatiy^ 
3  Oh.  D.  610.  A  decree  is  even  evidence  as  against  parties  not  privy  to  it 
for  some  purposes ;  thus,  on  a  trial  touching  the  title  to  land,  decrees 
between  former  litigants  were  admitted  for  the  defendant  to  show  how, 
and  in  what  character,  he  came  into  possession  under  them,  although  the 
plaintiff  did  not  claim  under  any  party  to  the  suits.  Davies  v.  Loumdes, 
1  N.  C.  606 ;  S.  C.  on  error,  6  M.  &  Gr.  471.  So  it  is  evidence  where 
hearsay  is  admissible :  thus,  a  decree  in  favour  of  a  public  officer,  founded 
on  an  issue,  is  evidence  of  the  right  to  exercise  the  office ;  and  by  such 
evidence  the  deputy  oyster-meters  of  London  established  their  exclusive 
rights  within  tne  port  of  London.  Layhourn  v.  Crisp,  4  M.  &  W.  320. 
And  a  decree  for  payment  of  tithe  in  kind  in  a  suit  by  the  incumbent 
against  the  occupiers  of  land  who  set  up  a  district  modus,  is  evidence,  but 
not  conclusive  evidence,  for  him  in  an  issue  (imder  6  &  7  Will.  4,  c.  71) 
between  him  and  the  landowners  to  try  a  manorial  modus.  CroughUm  v. 
Blake,  12  M.  &  W.  205.  In  a  suit  for  tithe  by  ecclesiastical  impropriators, 
in  which  the  defendant  set  up  a  district  modus,  the  answer  of  the  pre- 
decessors of  the  plaintiff  in  a  suit  to  establish  a  farm  modus,  in  wnich 
answer  the  defendants  set  up  a  district  modus,  was  held  evidence  against 
them,  although  the  suit  was  inter  alios,  Whelpdale  v.  MUburn,  5  jPrioe, 
485.  A  decree  against  the  lord  of  a  manor  establishing  customs,  is  evi- 
dence against  a  succeeding  loi*d.  Price  v.  Woodhouse,  3  Exch.  616.  Where 
a  decree  in  a  possessory  suit  brought  by  C.  was  inconsistent  with  a  public 
right  of  fishing,  the  proceedings  were,  in  an  action  brought  by  O.'s  suc- 
cessor, in  title  against  strangers,  held  to  be  evidence  to  negative  such 
right.  Neill  v.  I)uke  of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  But  an  inter- 
locutory order,  made  to  quit  possession  peiidente  lite,  is  not  evidence  of 
reputation.  Pirn  v.  Curell,  6  M.  &  W.  234.  The  decree  of  an  unautho- 
rized court  of  equity  is  inadmissible  either  as  an  award  ffor  want  of  sub- 
mission) or  as  reputation.  Rogers  v.  Wood,  2  B.  &  Ad.  245.  See  ante, 
p.  51.  An  order  for  an  attachment  for  non-payment  of  the  costs  in  a  suit 
m  equity  is  in  itself  prima  facie  evidence  that  a  suit  has  been  pending 
there.     Blower  v.  Hollis,  1  Or.  &  M.  393. 

As  to  the  effect  of  issues  out  of  Chancery,  see  Bobinson  v.  Duleep  Singh, 
11  Ch.  D.  798,  C.  A. 

The  jurisdiction  of  the  Court  of  Chancery  was  transferred  by  the  J.  Act, 
1873,  s.  16,  to  the  High  Court  of  Justice. 


Effect  of  Depositions  and  Examinations  in  other  Suits. 

Though  evidence  must  generally  be  given  vivd  voce  on  oath  and  in  the 
very  cause  in  which  the  witnesses  are  sworn,  yet  the  testimony  of 
witnesses  so  taken  in  another  cause  between  the  same  parties,  upon  the 
fiame  issue,  ia  admitted  where  their  personal   attendance   cannot   be 
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procured.  Thus,  where  a  'witness  m^bb  examined  in  a  former  action  on 
the  same  point  between  the  same  parties,  his  testimony  may  be  proved, 
if  he  be  smce  dead ;  B.  N.  P.  242 ;  or  if  he  appear  to  be  kept  away  by 
contrivance.  Oreen  v.  Oaiewick^  ib.  243.  It  seems  to  be  enough  if  the 
parties  to  the  two  actions  be  substantially  though  not  nominally  the 
same ;  as  where  the  lessor  of  the  plaintiff  in  the  second  was  joined  with 
other  lessors  in  the  first  action.  Wright  v.  Doe  d.  Tat?iam,  1  Ad.  &  E.  18, 
19 ;  Att.'Oen.  v.  Daviaon,  M*C1.  &  Y.'  60,  Ex.  Ch.  So  if  the  parties  and 
the  title  in  issue  be  the  same,  the  evidence  is^admissible,  though  the 
land  sought  to  be  recovered  is  different.  Doe  ^T  Foater  v.  Derby y  EL  o/*, 
1  Ad.  &  JB.  791,  n.  But  where  the  parties  are  neither  the  same,  nor  m 
privity  with  each  other,  such  testimony  is  not  admissible,  though  the 
title  and  one  of  the  parties  may  be  the  same.  S.  C.  id,  783 ;  Morgan  v. 
NichoUy  L.  B.,  2  C.  P.  117.  The  admissibility  of  this  evidence  seems  to 
turn  rather  on  the  right  to  cross-examine  than  upon  the  precise  identity, 
either  of  the  parties  or  the  points  in  issue  in  the  two  proceedings.  See 
1  Taylor,  Evidence,  §  436,  and  cases  there  cited.  The  former  testimony 
must  be  proved  either  by  the  judge's  notes,  or  by  the  evidence  of  a  person 
who  can  repeat  the  words  of  the  witness.  Evana  v.  Doniathome^  1  Phill. 
Ev.  Part  I,  ch.  7,  §  7 ;  Doncaater,  Mayor  o/v.  Day,  3  Taunt.  262  ;  Creaae 
y.  Barrett t  1 1^.  &  Qr.  112.  So,  depositions  in  Chancery  may  be  given 
in  evidence  in  an  action  at  law  on  the  same  matter  between  the  same 
parties  or  their  privies,  where  the  witness  is  dead  or  cannot  be  found. 

B.  N.  P.  239;  Llanover,  Ly.  v.  Hon\/ray,  19  Ch.  D.  224,  C.  A.  But 
they  are  not  evidence  of  the  £icts  contamed  in  them  against  a  person  who 
does  not  claim  under  a  party  in  the  suit.  B.  N,  P.  239.  Where  deposi- 
tions were  taken  under  a  commission  issued  on  a  bill  to  perpetuate  filed 
against  the  attomev-general  on  a  petition  of  right,  they  were  admitted  as 
evidence  against  the  Crown  on  the  trial  of  a  traverse  of  the  inquisition 
taken  on  such  petition.     De  Bodega  caaCt  8  Q.  B.  208. 

In  some  cases  such  depositions  are  evidence  even  inter  alios.  Thus, 
depositions  relating  to  a  question  upon  which  hearsay  would  be  good 
evidence,  may  bo  read  agamst  a  person  who  was  no  purty  to  the  former 
suit.  B.  N.  P.  239,  ante,  pp.  47,  51.  So  a  deposition,  taken  in  a  cause 
between  other  parties  will  be  admitted  to  be  read,  to  contradict  what  the 
same  witness  swears  at  a  trial ;  B.  N.  P.  240 ;  and  it  will,  of  course,  be 
evidence  in  any  cause  against  the  deponent  himself.  The  deposition  of  a 
witness,  taken  to  perpe^te  memory,  was  not  admissible  merely  because ' 
he  had  since  become  mterested ;  for  it  is  taken  only  to  prevent  tne  loss  of 
his  testimony  by  death.  Tilley*a  caae,  1  Salk.  286.  See  further  as  to 
depositions  taken  on  bills  to  perpetuate  testimony  and  examinations,  d^ 
bene  eaae,  ante,  pp.  113,  114. 

In  Johnaon  v.  Ward,  6  Esp.  47,  where  the  defendant  moved  to  put  off 
the  trial  upon  an  affidavit  made  by  D.,  wherein  D.  swore  that  he  had 
subscribed  a  policy  for  and  on  account  of  the  defendant,  this  affidavit  was^ 
received  as  evidence  of  the  a^ncy  of  D.  In  Brickell  v.  HtUae,  7  Ad.  &  E. 
454,  an  action  of  trover  against  the  sheriff,  the  affidavit  of  one  W.,  used 
by  the  sheriff  in  order  to  obtain  an  interplenader  rule,  in  which  W.  swore 
that  he  was  the  officer  of  the  sheriff,  was  received.  In  Gardner  v.  Moult, 
10  Ad.  &  E.  464,  an  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs, 
in  order  to  prove  the  act  of  bankruptcy,  were  allowed  to  put  in  evidence 
a  deposition  made  by  one  H.,  whom  the  defendant  had  sent  to  prove  the 
act  of  bankruptcy  at  the  opening  of  the  fiat.    In  Fritchard  v.  Bagahaw,  11 

C.  B.  459 ;  20  L.  J.,  C.  P.  161,  an  action  of  trover  was  brought  against  a 
company,  who  had  previously  filed  a  bill  for  specific  performance  of  a 
contact  of  sale,  and  upon  the  suit  being  referred  to  the  master  the 
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oompaiiy  had  made  use  before  him  of  the  affidavit  of  one  D.,  in  which  lie 
stated  that  he  was  the  manager  of  the  company  at  certain  works :  the 
affidavit  was  received  in  the  action  as  an  admission  of  the  agency  of  D. 
In  Atkins  y.  Humphreys ^  1  M.  &  Bob.  523,  at  the  trial  of  an  issue  directed 
by  the  Court  of  Chancery,  depositions  used  by  the  defendants  in  a  previous 
suit  where  also  they  were  defendants,  but  where  there  was  a  different 
plaintiff,  were  rdected  by  Tindal,  C.  J.,  upon  the  ground  of  the  differecnoe 
m  the  parties.  The  decision  in  this  case  can  hardly  be  reconciled  with  the 
later  authorities,  for  when  depositions  are  put  in  evidence  as  admissioiiB, 
this  identity  between  the  parties  is  not  necessary.  The  court,  in  the 
cases  of  Brickell  v.  Hidse  and  Gardner  v.  Moult ^  ante^  p.  199,  appear  to  haTe 
been  under  the  impression  that  depositions  in  Chancery  taken  under  the 
old  system  (before  November,  1852)  could  not  be  received  as  admissions, 
upon  the  supposition  that  the  depositions  were  sealed  up  from  the  time  of 
their  being  taken  until  publication  had  passed ;  but  in  the  case  of  Bichards 
V.  Morgan^  4  B.  &  S.  641 ;  33  L.  J.,  Q.  B.  114,  this  error  was  pointed  ont 
and  explained  by  the  court.  In  that  case  depositions  used  by  the  vendee 
of  an  estate  in  a  suit  in  Chancery  commenced  against  him  for  the  puipose 
of  setting  aside  the  sale,  and  containing  statements  as  to  the  extent  of  the 
land,  were  received  {diss,  Blackburn,  J.)  in  a  subsequent  action  a» 
admissions  of  the  extent  of  the  estate  in  question.  So,  in  Fleet  v.  FerrinSf 
L.  B.,  3  Q.  B.  536,  the  answers  to  interrogatories  made  in  a  former  action 
by  one  of  the  parties  was  held  to  be  admissible  as  evidence  against  him. 

In  trespass  q,  c,f,  defendant  denied  the  possession  of  the  plaintiff,  and 
put  in  evidence  the  examination  of  A.  B.,  then  living,  but  abroad,  who 
had  been  called  by  the  plaintiff  to  prove  possession  in  a  previous  summary 
proceeding  for  malicious  trespass  by  plaintiff  against  defendant,  but  who 
on  such  examination  had  demed  the  plaintiff*s  possession :  it  was  held  that 
the  deposition  was  admissible.  Cole  v.  Hadley,  11  Ad.  &  E.  807.  Thia 
unsatisfactory  case  is  shortly  reported,  and  the  grounds  of  the  judgment 
do  not  distinctly  appear.  It  has  been  suggested  that  the  evidence  *'  was 
received  as  the  deposition  of  a  witness  on  a  prior  inquiry  between  the 
same  parties  on  the  same  question  " ;  Boileau  y.  Butlin,  2  !Exch.  680,  per 
cur. ;  out,  even  if  this  were  the  reason,  a  proceeding  for  conviction  of  an 
offence  can  hardly  be  considered  as  a  cause  between  the  same  parties  as  a 
subsequent  action  of  trespass ;  vide  post,  p.  205.  See  further  B,  v.  Latch- 
ford,  6  Q.  B.  567,  and  the  jud^^nent  in  Boileau  v.  Butlin,  supra. 

Where  the  plaintiff  in  an  action  for  goods  sold  had  used  an  affidavit  in 
another  proceeding,  erroneously  alleging  payment  of  the  debt  by  the 
defendant  to  the  p£untiff*s  agent,  it  was  held  that  he  was  not  estopped 
from  suing  the  defendant,  if  the  debt  were  not  really  paid.  Morgan  y» 
Couchman,  14  C.  B.  100 ;  23  L.  J.,  C.  P.  36. 

Even  a  volimtary  deposition  may  be  evidence  as  an  admission  of  the 
party  making  it,  on  mere  proof  of  signature.    B.  N.  P.  238. 

with  regard  to  depositions  taken  under  the  Bankruptcy  Act,  1883  (46 
&  47  Yict.  c.  52),  see  sect.  136,  cited  post.  Part  III.,  Actions  by  trustees  of 
bankrupts;  see  also  In  re  Briinner,  19  Q.  B.  D.  573,  there  also  cited. 

Depositions  previously  made  before  a  British  consul  abroad,  in  relation 
to  the  same  suoject-matter,  are  admissible  in  evidence,  on  proof  that  the 
witness  cannot  be  found  in  the  United  Kingdom,  17  &  18  Vict.  c.  104» 
8.  270. 

Effect  of  Sentences  in  the  Ecclesiastical  and  Divorce  Courts. 

While  the  Ecclesiastical  Courts  had  the  exclusive  right  of  deciding^ 
directly  upon  the  legality  of  marriage,  the  temporal  courts  received  their 
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sentences  upon  such  questions  as  conclusiye  eyidence  of  the  fact  {Bunting 
Y.  Lepingwell,  4  Bep.  29  a),  upon  the  principle  that  the  judgment  of  a 
court  of  exclusive  jurisdiction,  directljr  upon  the  point,  is  conclusiye  upon 
the  same  matter  coming  incidentally  in  question  in  another  court  for  a 
different  purpose,  unless  impeached  for  fi-aud.  Kingston's  {Ds.  of)  case, 
20  How.  St.  Tr.  538,  540.  See  the  cases  cited  arguendoy  in  Stockdale  y. 
Hansard,  9  Ad.  &  £.  62.  The  jurisdiction  of  the  Ecclesiastical  Courts  in 
these  matters  was  transferred  to  the  Court  for  Matrimonial  Causes,  and 
has  heen  again  transferred  by  the  J.  Act,  1873,  s.  16,  to  the  High  Court 
of  Justice,  and  assigned  by  sect.  34  to  the  Probate,  Divorce,  and  Admiralty 
Division.  The  veroict  of  a  jury  in  a  divorce  suit  is  not  evidence  inter 
alios,  where  there  has  been  no  decree.  Needham  y.  Bremner,  L.  B.,  1  C.  P. 
583.  But  where  the  jmy  have  found  the  petitioner  guilty  of  adultery  the 
verdict  is  conclusive  evidence  against  him  in  a  subsequent  divorce  suit, 
brought  by  him  against  a  different  co-respondent.  Conradi  v.  Conradi, 
L.  B.,  1  P.  &  M.  514.  A  sentence  in  a  suit  of  jactitation  of  marriage  is 
evidence  in  an  action  at  common  law  to  disprove  the  marriage.  Jones  v. 
Bow,  Carth.  225.  In  the  last-mentioned  case  such  sentence  was  held  to 
be  conclusive  evidence ;  but  on  this  point  the  authority  of  the  decision  has 
been  overruled :  for  a  sentence  in  a  suit  of  jactitation  has  only  a  negative 
effect,  viz.,  it  shows  that  the  party  has  failed  in  his  proof,  leaving  it  open 
to  new  proofs  of  the  same  marriage  in  the  same  cause,  and  it  does  not 
conclude  even  the  court  which  pronounces  it.  Kingston's  {Ds,  of)  case, 
20  How.  St.  Tr.  543.  See  Blackham's  case,  1  Salk.  290,  and  Hargr.  Law 
Tr.  451 .  A  sentence  of  nullity  of  marriage  may  be  impeached  by  proving 
that  it  was  procured  by  fraud  and  collusion.  Harrison  v.  Southampton, 
Mayor  o/,  4  D.  M.  &  G.  137;  22  L.  J.,  Ch.  722.  Ace,  In  re  Birch,  17 
Beav.  358.  A  personal  answer  in  a  suit  for  tithes  by  a  former  rector  is 
admissible  against  his  successor  in  support  of  a  modus.  Taylor  v.  Cooky 
H  Price,  664.  As  to  the  effect  of  the  sentence  of  consecration  of  ground, 
see  a,  V.  Twiss,  L.  B.,  4  Q.  B.  407,  412;  and  Campbell  y.  Liverpool, 
Mayor  of,  L.  B.,  9  Eq.  579. 

Effect  of  Probate  and  Letters  of  Administration, 

The  Ecclesiastical  Courts  had  formerly  the  exclusive  right  of  deciding^ 
directly  on  the  validity  of  wills  of  personalty,  and  on  me  granting  of 
administration.  Noell  v.  Wells,  1  Lev.  235.  This  jurisdiction  was  trans- 
ferred to  the  Court  of  Probate,  and  has,  by  the  J.  Act,  1873,  s.  16,  been 
again  transferred  to  the  High  Court  of  Justice,  and  is  by  sect.  34  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Division.  See  Pinney  v.  Hunt,  6 
Ch.  D.  98.  A  probate,  therefore,  granted  by  a  competent  court,  is  con- 
clusive of  the  validity  and  contents  of  such  a  will  and  the  appointment  of 
executors  till  it  is  revoked,  and  no  evidence  can  be  admitted  to  impeach 
it,  except  in  proceedings  in  the  Probate  Division  for  its  revocation. 
Allen  v.  Dundas,  3  T.  B.  125 ;  MeluUh  v.  Milton,  3  Ch.  D.  27,  C.  A.  See 
Pinney  v.  Hunt,  supra.  On  this  ground  the  payment  of  money  to  an 
executor,  who  has  obtained  a  probate  of  a  forged  will,  is  a  discnarge  to 
the  debtor  of  the  intestate,  though  the  probate  be  afterwards  declared 
null.  Allen  y.  Dundas,  supra.  See  Hargr.  Law  l^rau^ts,  459.  But 
administration  may  be  impeached  by  proof  that  the  value  required  a 
higher  stamp.  See  Stamps — Probate,  poet,  p.  265.  Letters  of  administra- 
tion are  not  evidence  of  any  fact  which  is  matter  of  inference  and  not  of 
adjudication,  as  the  intestate's  death,  for  the  grant  assumes  the  fact  of 
death.  Thompson  v.  Donaldson,  3  Esp.  63 ;  accord.  Moons  v.  De  BemaleSy 
1  Buss.  301,  306.    Though  it  could  not  be  shown  in  a  court  of  common 
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law  that  the  Eodemafltical  Court  had  erred  in  granting  probate,  yet 
evidence  might  be  given  to  show  that  the  court  had  no  jurisdiction;  as 
that  the  supposed  intestate  was  alive.  Allen  v.  Dundas^  3  T.  B.  130.  So 
the  letters  of  admimBtration  might  be  proved  to  have  been  revoked. 
B.  N.  P.  247.  And  the  books  of  the  Prerogative  Office  are  evidence  of 
the  revocation.  R,  v.  BamshoUom^  1  Leach,  C.  0.  25,  n.  So,  it  may  be 
shown  that  the  seal  of  the  ordinary  has  been  forged ;  but  it  cannot  be 
shown  that  the  will  was  forged,  or  that  the  testator  was  non  compos  mentis^ 
or  that  another  person  was  appointed  executor ;  B.  N.  P.  247 ;  NoeU  v. 
WeUa^  1  Lev.  236 ;  for  those  questions  are  settled  by  the  judgment  of  the 
court. 

As  to  the  effect  of  a  judgment  granting  probate,  see  De  Mora  v.  Concha^ 
29  Oh.  D.  268,  0.  A. ;  afi&rm.  sub  nom.  Concha  v.  Concha,  11  Ap.  Ca. 
541,  D.  P. 

A  probate,  we  have  seen,  is  not,  except  under  special  circumstanoesy 
evidence  of  a  will  of  real  ]^roperty,  ante,  pp.  143,  148,  et  seq, ;  nor  is  it 
generally  evidence  that  an  instrument  is  a  will  so  as  to  pass  copyhold  or 
customary  estates ;  Hume  v.  Rundell,  Madd.  &  Oeld.  331 ;  or  to  operate  as 
an  execution  of  a  power  to  chai^  land.  S.  0. ,  ib.  We  have  seen,  ante,  p.  46, 
that  it  is  not  primary  evidence  id  cases  of  pedigree  to  prove  relationship. 

As  to  the  effect  of  probate  in  the  case  of  a  wiU  of  land,  see  the  provisions 
of  20  &  21  Yict.  c.  77,  stated  ante,  pp.  148,  et  seq. 

The  other  provisions  of  that  Act,  relating  to  the  effect  of  probate 
generally  will  be  found  post.  Part  III.,  Actions  by  executors. 

Effed  of  Sentences  in  AdmiraUy  Courts. 

Upon  questions  of  prize  the  Oourt  of  Admiralty  has  exclusive  juris- 
diction ;  therefore  a  sentence  of  condemnation  in  that  court  is  conclusive, 
and  being  a  proceeding  in  rem,  it  binds  all  the  world.  KinntrsUy  v. 
Chase,  Park,  Lis.  8th  ed.  743.  The  jurisdiction  of  the  Oourt  of  Admiralty 
has  been  transferred  by  the  J.  Act,  1873,  s.  16,  to  the  Hic^h  Oourt  of 
Jiistice,  and  is  assigned  by  sect.  34  to  the  Probate,  Divorce,  and  Admiralty 
Division.  And  the  sentence  of  a  foreign  Oourt  of  Admiralty  is  also,  by 
the  comity  of  nations,  held  to  be  conclusive  upon  the  same  question 
arising  in  this  country.  Hughes  v.  Cornelius,  2  Show.  232;  Bolton  v. 
Gladstone,  5  East,  155.  But  the  sentence  of  a  Oourt  of  Admiralty,  sitting 
in  contravention  of  the  law  of  nations,  wiU  not  be  recognised  in  our 
courts.  Havdock  v.  Rockwood,  8  T.  B.  268.  If  the  property  be  con- 
demned on  the  ground  of  its  not  being  neutral,  the  sentence  is  conclusive 
evidence  of  that  fact.  Barzillay  v.  Lewis,  Park,  Ins.  8th  ed.  725.  So, 
where  no  special  ground  is  stated,  but  the  ^p  is  condemned  generally  as 
good  and  lawful  prize,  it  is  to  be  presumed  that  the  sentence  proceeded  on 
the  ground  of  property  belonging  to  an  enemy,  and  the  sentence  will  be 
conclusive  eviaence  of  that  fact.  Sal^oucci  v.  tVoodmass,  Park,  Ins.  8th  ed. 
727;  S.  0.,  3  Doug.  345.  But  where  there  is  some  ambiguity  in  the 
sentence  of  a  foreign  Oourt  of  Admiralty,  so  that  the  precise  ground  of 
the  determination  cannot  be  collected,  the  courts  here  may  examine  the 
ground  on  which  it  proceeded.  Bemadi  v.  MoUeux,  2  Doug.  574 ;  Lothian 
V.  Henderson,  3  B.  &  P.  499.  And  if  the  condemnation  do  not  plainlv 
proceed  upon  tiie  ground  of  enemies'  property,  or  of  non-compliance  with 
subsisting  treaties,  but  on  the  ground  of  regulations  arbitranly  imposed 
by  the  captor,  to  which  neither  the  government  of  the  captured  ship  nor 
the  other  powers  of  Europe  have  been  made  parties,  such  a  condemnation 
will  not  be  admitted  as  conclusive  of  a  breacn  of  neutrality.  Pollard  t. 
Bell,  8  T.  B.  444,  and  cases  collected  in  Park,  Ins  8th  ed.,  730  et  seq,    la 


Judgments  of  Inferior  Courts,  203 

order  to  conclude  the  parties  from  oontestizis  the  ground  of  condemnation, 
such  ground  must  appear  clearly  upon  the  mce  of  the  sentence ;  it  must 
not  be  ooUeoted  by  inference  only,  or  left  in  uncertainty  whether  the  ship 
"Was  condemned  upon  one  ground  which  would  be  a  just  one  by  the  laws 
of  nations,  or  upon  another  ground  which  would  amount  only  to  a  breach 
of  the  municmai  regulations  of  the  condemning  country.  Per  Tindal,  C.  J. , 
Dalgleish  v.  Hodgson,  1  Bing.  604 ;  Hohbs  v.  Benning,  18  0.  B.,  N.  S.  791 ; 
34  L.  J.,  0.  P.  117. 

Prooeedinfls  in  rem  in  the  Admiralty  Court,  in  a  collision  cause,  followed 
hv  an  order  for  the  sale  of  the  ship  and  payment  of  the  amount  to  the 
plaintiffs  are  no  bar  to  an  action  of  damages  against  the  owners  personally, 
if  the  proceeds  of  the  sale  are  less  tlum  the  damage  sustained  by  the 
collision.  Nelson  y.  Coueh,  15  C.  B.,  N.  S.  99 ;  33  L.  J.,  C.  P.  46 ;  and 
see  The  Sylph,  L.  B.,  2  Adm.  24. 
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It  would  seem,  upon  principle,  that  the  final  jud^ent  of  a  competent 
inferior  court,  whetner  of  record  or  not,  acting  within  its  jurisdiction,  will 
be  oondnsiye  between  the  same  parties  upon  the  same  subject-matter 
where  properly  relied  on.  Moses  v.  Macferlanf  2  Burr.  1009 ;  OcUbraith 
T.  Neville,  1  Doug.  6,  n.;  JUmtledge  y.  Hislop,  2  E.  &  E.  549;  29  L.  J., 
M.  C.  90;  Flitters  y.  Allfrey,  infra.  And  see  the  obseryations  in  1  Stark. 
Ey.,  2nd  ed.,  228.  So  it  has  been  held  that  a  certificate  from  commis- 
sioners under  an  Act  for  settling  the  debts  of  the  Army,  stating  the  sum 
due  from  the  defendant  to  the  plaintiff,  is  oondusiye  in  an  action  brought 
to  recover  the  money.  Moody  v.  Thurston,  Stra.  481 ;  see  AU,'Gen,  v. 
Davison,  M'Cl.  &  Y.  160.  The  judgment  in  a  County  Court  action  is 
conclusiye  as  to  any  facts  decided  thereby ;  the  judgment  will  appear  by 
the  record,  but  from  the  form  of  proceedings  it  is  necessary  to  explain  by 
parol  what  points  were  raised  in  the  County  Court  and  decided  by  the 
judgment.  Flitters  v.  Allfrey,  L.  R.,  10  C.  P.  29.  An  action  will  not  lie 
on  a  County  Court  judgment.  Berkeley  y.  Elderhin,  1  E.  &  B.  805 ;  22 
L.  J.,  Q.  B.  281.  See  Reg,  y.  County  Court  Judge  of  Essex,  18  Q.  B.  D. 
704,  C.  A. 

A  County  Court  order  imder  51  &  52  Yict.  c.  43,  s.  138,  for  giving  up 
possession  of  premises  made  against  a  person  holding  under  l£e  tenant 
and  complied  with  by  him,  is  not  conclusiye  evidence  of  title  in  a  subse- 
quent action  against  such  person  for  mesne  profits.  Campbell  v.  Loader, 
3  H.  &  C.  520;  34  L.  J.,  Ex.  50,  decided  under  19  &  20  Vict.  c.  108, 
88.  50,  51.  And  such  order  would  seem  not  to  be  conclusiye  against  him, 
even  as  to  the  right  to  possession  ;  Hodson  v.  Walker,  L.  B.,  7  Ex.  55 ;  in 
which  case  it  was  held  {diss,  Martin,  B.),  that  the  order  did  not  affect  the 
ri^ts  of  a  person  not  a  party  to  the  proceedings. 

In  order  to  be  a  bar,  me  proceedings  in  a  court  of  limited  jurisdiction 
must  show  on  the  face  of  them,  expressly  or  by  necessary  intendment, 
that  the  court  had  jurisdiction  in  the  matter.  Taylor  v.  Clemson,  2  Q,.  B. 
978,  1031 ;  11  CI.  &  Pin.  610;  Cox  y,  Lmdm,  Mayor  of,  L.  R,  2  H.  L. 
239.  So  also  the  judgment  of  an  inferior  court  of  local  jurisdiction  may 
be  avoided  by  proof  that  the  cause  of  action  did  not  arise  within  its  juris- 
diction ;  Herbert  v.  Cook,  3  Doug.  101 ;  S.  C.  Willes,  36,  n. ;  Briscoe  v. 
Stephens,  2  Bing.  213 ;  or  that  defendant,  the  debtor  against  whom  the 
inferior  court  awarded  process,  did  not  reside  within  the  district ;  Carratt 
V.  Morley,  1  Q.  B.  18 ;  it  not  appearing  that  any  proof  of  residence  had 
been,  in  fact,  given  to  the  court  below.    See  also  Huxham  v.  Smith,  2 
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Camp.  19.  The  above  cases  related  to  district  coiirts  liaving  no  statatable 
or  other  power,  except  over  causes  arisiiij^  within  the  territorial  limits. 
Where  the  court  is  limited  only  as  to  certain  persons  or  causes,  and  not  as 
to  locality ;  or  where  the  jurisdiction  of  the  court,  though  established  for 
a  limited  district,  can  lawfully  exercise  powers  out  of  it ;  or  where  the 
practice  of  the  inferior  court  requires,  and  is  warranted  by  law  in 
requiring,  that  the  defect  of  jurismction  should  be  pointed  out  by  plea 
or  otherwise,  and  the  defendant  has  waived  the  objection; — ^in  such 
cases  it  would  seem  that  the  inquiry  will  be,  not  simply  where  the  cause 
of  action  arose,  or  where  the  parties  reside,  but  whether  the  court  had 
jurisdiction.  See  Moore  v.  Gamgee,  25  Q.  B.  D.  244.  As  to  the  juris- 
diction of  the  Mayor's  Court,  London,  see  Cox  v.  London,  Mayor  of, 
supra;  L.  Joint  Stock  Bank  v.  Id.,  1  C.  P.  D.  1 ;  6  C.  P.  D.  494,  C.  A. ; 
6  Ap.  Ca.  393,  D.  P. ;  and  Cooke  v.  OiU,  L.  R.,  8  C.  P.  107. 

It  has  been  held  that  a  judgment  of  the  old  County  Court  is  examinable, 
and  the  existence  of  the  fiesta  necessary  to  the  regularity  of  such  judgment 
is  a  question  for  the  jury,  although  a  motion  made  in  the  County  Court 
to  set  aside  the  proceedings  for  irregularity  had  been  dismissed.  Thomp- 
son V.  Blackhurst,  1  N.  &  M.  266.  But  m  such  case  there  must  be  a 
proper  defence  to  let  in  the  inquiry.  Williams  v.  Jones,  13  M.  &  W.  628» 
Where  trespass  was  brought  for  executing  a  warrant  to  levy  a  poor-rate, 
the  plaintiff  was  not  permitted  to  impugn  the  appointment  of  the  over- 
seers on  the  ground  of  irregularity  or  miscalculation  of  votes  at  the 
meeting  of  justices  at  which  tne  appointment  was  made ;  the  jury  having 
expressly  negatived  fraud.    Penney  v.  Slade,  6  N.  C.  319. 

where  a  cause  was  removed  by  Jiabeas  from  an  inferior  court  after  a 
judgment  by  default,  that  judgment  was  not  evidence  against  the  defen- 
dant in  the  superior  court.     Bottings  v.  Firby,  9  B.  &  C.  762. 

Effect  of  Convictions, 

It  is  a  general  rule  that  the  judgments  of  all  courts  of  competent  judi- 
cature are  conclusive  for  the  purpose  of  protecting  their  judicial  officers 
acting  within  the  scope  of  their  authority.  Thus,  where  the  justices  of 
the  peace  have  an  authority  given  to  them  by  Act  of  Parliament,  and 
they  appear  to  have  acted  within  the  jurisdiction  so  given,  and  to  have 
done  all  that  they  are  required  by  the  Act  to  do  in  order  to  originate  their 
jurisdiction,  a  conviction  drawn  up  in  due  form,  and  remaining  in  force, 
IS  a  protection  in  any  action  brought  against  them  for  the  act  so  done. 
Per  Abbott,  C.  J.,  Basten  v.  Carew,  3  B.  &  C.  653.  Therefore  where,  in 
trespass  against  two  magistrates  for  giving  the  plaintifE*s  landlord  posses- 
sion of  a  farm  as  deserted,  the  defendants  produced  in  evidence  a  record 
of  their  proceedings  omder  the  statute  11  Geo.  2,  c.  19,  s.  16,  which  set 
forth  all  the  circumstances  necessary  to  give  them  jurisdiction,  and  by 
which  it  appeared  that  thev  had  pursued  the  directions  of  the  statute,  it 
was  held  that  this  record  was  not  traversable,  and  was  a  conclusive 
answer  te  the  action.  Ibid,  So,  in  trespass  against  magistrates  for 
taking  and  detaining  a  vessel,  a  conviction  by  them  under  the  Bum-boat 
Act  (2  Q«o.  3,  c.  28),  was  conclusive  evidence  that  the  vessel  in  question 
was  a  **  boat"  withm  the  meaning  of  the  Act.    BriUain  v.  Kinnaird,  1 

B.  &  B.  432.     See  further  Kemp  v.  Neville,  10  C.  B.,  N.  S.  523;  31  L.  J., 

C.  P.  158,  and  cases  cited  post,  Part  III.,  sub  tit..  Actions  against  justices. 
The  recital  of  an  information  on  oath  in  a  warrant  of  commitment  in 

the  nature  of  a  conviction  (as  for  refusal  te  give  sureties  of  the  peace)  is 
evidence  for  the  justice  of  such  information ;  Haylock  v.  Bparke,  1  E.  & 
B.  471 ;    though  it  was  held  otherwise  in  the  case  of  a  warrant  to  appre- 
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hend  on  a  charge.  Stevens  y.  dark,  2  M.  &  Bob.  435.  See  22.  y.  Richards^ 
o  Q.  B.  926.  In  like  manner  a  oonyictdon  for  a  contempt  by  commissioners 
of  a  court  of  requests  is  conclusive  for  them  in  an  action  of  trespass  against 
them ;  and  the  plaintiff  cannot  controvert  the  fact  of  contempt,  though 
unnecessarily  alleged  in  the  plea.  Aldridge  v.  Haines^  2  B.  &  Ad.  395. 
But  a  want  of  jurisdiction  in  the  commissioners  maybe  shown.  Andrews 
V.  Harris,  1  Q.  B.  3. 

An  affiliation  order  obtained  by  E.  W.  may  be  used  to  contradict  £.  W., 
nrho,  when  called  to  prove  her  marriage  and  the  legitimacy  of  the  plaintiff 
her  son,  denied,  on  cross-examination,  that  she  had  ever  appliea  to  the 
magistrates  for  an  affiliation  order.  Watson  v.  Little^  5  H.  &  N.  472 ;  29 
L.  J.,  Ex.  267. 

Notwithstanding  some  authorities  to  the  contrary  (B.  N.  P.  245 ;  Gilb. 
£jT.  30),  it  is  now  settled  that  a  record  of  a  conviction  is  inadmissible  as 
evidence  of  the  same  fact  coming  into  controversy  in  a  civil  suit.  Oihson 
V.  M'Carty,  Cas.  temp.  Hardw.  311 ;  March  v.  March,  28  L.  J.,  P.  &  M. 
30;  Castri^ue  v.  Imrie,  L.  B.,  4  H.  L.  434,  per  Blackburn,  J.  In  many 
of  the  earlier  cases  the  conviction  was  held  inadmissible  by  reason  of  the 
evidence  on  which  it  was  procured.  See  Blakemore  v.  dflamorgan  Canal 
Co,,  2  C.  M.  &  E.  139;  Brook  v.  Carpenter,  3  Bing.  29T ;  Smith  v. 
Hummens,  1  Camp.  9,  151.  But  the  conviction  was  also  inadmissible,  on 
the  ground  that  it  was  res  inter  alios  acta,  and  this  objection  is  still  in 
force.  See  Gibson  v.  M^Carty,  supra;  and  Peake,  Ev.  41  et  seq.  Yet,  a 
plea  of  guilty  on  an  indictment  for  assault  is  evidence  by  way  of  admission 
against  the  defendant  in  an  action  for  that  assault.  Trial,  per  Pais,  1 
Riill.  Ev.,  7th  ed.,  328;  B.  v.  Fontaine  Moreau,  11  Q.  B.  1033.  Though 
a  verdict  of  guilty  would  not  be  evidence.  B,  v.  Warden  of  the  Fleet,  12 
Mod,  337 — 9.  But  a  conviction  may  sometimes  be  admissible  as  evidence 
of  reputation.  See  Fetrie  v.  Nuttall,  11  Exch.  569;  25  L.  J.,  Ex.  200. 
When  a  conviction  operated  in  rem  it  was  evidence  inter  alios,  though 
obtained  by  the  testimony  of  the  party  who  used  it  in  evidence.  Davis  v. 
Nest,  6  C.  &  P.  167. 


Effect  of  Sentences  of  Visitors,  d:c. 

The  sentence  of  expulsion  of  a  member  of  a  college  by  the  master  and 
fellows  is  conclusive,  and  cannot  be  impeached  in  a  court  of  law.  B,  v. 
Orundon,  Cowp.  315.  A  sentence  of  deprivation  by  a  visitor  of  a  college 
is  in  the  same  manner  conclusive,  and  tne  grounds  of  it  not  examinable 
in  any  court.  Philips  v.  Bury,  1  Ld.  Baym.  5;  S.  C,  2  T.  B.  346;  see 
Hargr.  Law  Tracts,  464,  465.  So,  in  ejectment  against  a  schoolmaster, 
wholias  been  removed  by  sentence  of  the  trustees  of  the  school  (such 
power  being  vested  in  them)  for  misbehaviour,  it  is  not  necessary  for  the 
plaintiffs  to  prove  the  grounds  of  the  sentence,  and  the  defendant  cannot 
disprove  them.    Doe  d.  Davy  v.  Haddon,  3  Doug.  310. 


Effect  of  Judgments  of  Foreign  Courts, 

The  1  advent  of  a  foreigp  court  (and  for  this  purpose  Irish,  Scotch, 
and  Colonial  courts  are  foreign  courts)  of  competent  jurisdiction,  directly 
deciding  a  question  cognisable  by  the  law  of  the  country,  is  conclusive 
here,  if  the  same  question  arise  inddentaUy  between  the  same  parties, 
and  the  sentence  be  conclusive  by  the  law  of  the  foreign  country.  Qarcias 
▼.  Bicardo,  12  CI.  &  Fin.  368 ;  Burrows  v.  Jemino,  Stra.  733 ;  Stafford  v. 
Clark,  2  Bing.  377 ;  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  96 ;  32  L.  J.,  P.  M. 
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&A.  169;  L.  B.,  1  K.  L.  901;  Denty.8mfthy'L.'BL,4Q.B.4U;  Mnnna 
Y.  Petrococehino,  L.  B.,  4  P.  C.  144 ;  see  oases  collected  in  notes  to  Kin^9- 
ton^B  {Ds,  of)  coMy  2  Smith's  L.  0.  9th  ed.  868  H  seq.  Thus,  in  an  acbon 
on  a  coyenant  to  indemnify  the  plaintiff  from  all  debts  due  from  the  late 
partnership  of  t^e  plaintiff,  defendant,  and  another,  and  from  all  suits, 
&c.,  proof  of  the  proceedings  in  a  foreign  court  in  a  suit  there  instttated 
against  the  late  partners  for  the  recovery  of  a  partnership  debt^  in  which 
suit  a  decree  passed  against  them  for  want  of  answer,  per  quod  ihe  plaintiff 
was  obliged  to  pay  the  debt,  is  condusiye  against  the  defendant,  who  will 
not  be  permitted  to  show  that  the  proceedings  were  erroneous.  TarUUm 
V.  Tarkton,  4  M.  &  S.  20. 

In  an  action  brought  in  this  country  upon  the  judgment  of  a  forei^ 
court  having  jurisdiction  oyer  the  parties  and  subject-matter  of  the  suit, 
such  judgment  must  now  be  taken  as  condusiye  and  binding  on  both 
parties,  so  as  to  preclude  their  contesting  the  merits  or  propriety  of  the 
decision,  although  formerly  on  this  question  much  difference  of  opinion 

Prevailed.  Ferguson  t.  Mahon^  11  Ad.  &  E.  179 ;  AutiraiUuia^  Bank  of -v. 
Tias,  16  a  B.  717 ;  20  L.  J.,  Q.  B.  284;  Be  Cosse  Brissac  y.  Baihbane,  6 
H.  &  N.  301 ;  30  L.  J.,  Ex.  238;  Munroe  y.  PUkingUm,  2  B.  &  S.  11 ;  31 
L.  J.,  Q.  B.  81 ;  Vanqudin y.  Bonard,  15  C.  B.,  N.  S.  341 ;  33  L.  J.,  C.  P.  78 ; 
Ellis  y.  M'Henry,  L.  B.,  6  0.  R  228 ;  Godard  y.  Gray,  L.  B.,  6  Q.  B.  139. 
But  if  it  apjpear  on  the  face  of  the  foreign  proceedings  or  by  extrinsic 
proof  Ihat  the  judgment  is  against  natural  justice,  as  that  the  defendant 
has  neyer  been  summoned  (in  which  case  the  court  could  haye  no  juris- 
diction), the  courts  here  will  not  giye  effect  to  it.  Ferguson  y.  Mahot^ 
eupra;  Buchanan  y.  Bucher,  9  East,  192;  S.  C,  1  Camp.  63;  Cawzny. 
Stewart,  1  Stark.  525.  So,  where  the  judgment  has  been  obtained  by- 
fraud;  Ochsenhein  y.  FapeHer^  L.  B.,  8  Oh.  695;  eyen  although  the 
foreign  court  tried  the  question  of  fraud  and  dedded  that  it  had  not  been 
committed.  Abouloff  y.  Oppenheimer,  10  Q.  B.  D.  295,  C.  A. ;  Vadala  y. 
Lawea,  25  Q.  B.  D.  310,  C.  A.  So,  where  the  judges  in  the  forei^  court 
were  interested  parties.  Price  y.  Dewhuret^  8  Sim.  279.  But  it  is  no  ob- 
jection that  the  proceedings  haye  (according  to  the  law  of  the  foreign 
country)  been  served  upon  a  public  officer  in  me  absence  of  the  defendant. 
Becquet  y.  MacCarthy,  2  B.  &  Ad.  951 ;  and  see  Cowan  y.  Braidwood^  1 
M.  &  Ghr.  882 ;  Australasia^  Bank  of  y.  Harding,  post,  p.  207 ;  see  also 
VaUe  y.  Dumergue,  4  Exch.  290 ;  Copin  y.  Strachan,  and  Copin  y.  Adafi^ 
son,  L.  B.,  9  Ex.  345 ;  1  Ex.  D.  17,  C.  A. 

In  order  to  render  the  iudgment  binding  in  this  country^,  it  must  appear 
that  it  was  final  and  condusiye  in  the  foreign  court  in  which  it  was  giyen ; 
Plummer  y,  Woodbum,  4  B.  &  0.  625,  637 ;  Frayes  y.  Worms,  10  C.  B., 
N.  S.  149 ;  Nouvion  y.  Freeman,  37  Oh.  D.  244,  0.  A. ;  15  Ap.  Ca.  1 ; 
that  the  cause  of  action  was  exactly  the  same ;  Callandar  y.  DiUrich^  4 
M.  &  Gr.  68  :  Eind  that  the  parties  were  within  or  subject  to  its  jurisdic- 
tion; Obidni  V.  Bligh,  8  Bmg.  335;  Novelli  y,  Bossi,  2  B.  &  Ad.  757, 
explained  in  Castrique  y,  Imrie,  L.  B.,  4  H.  L.  435,  per  Blackburn,  J. 
As  to  when  a  court  has  jurisdiction,  see  Schibshy  y.  Westenhdz,  L.  B.,  6 
Q.  B.  155.  The  judgment  to  be  condusiye  must  be  on  the  merits.  The 
Delta,  1  P.  D.  393.  Thus,  a  foreign  judgment  in  fayour  of  the  defendant 
on  the  foreign  Statute  of  Limitations  is  no  bar  to  an  action  here,  where 
the  statute  only  bars  the  remedy  and  not  the  right.  Harris  y.  Quine^ 
L.  B.,  4  Q.  B.  653.  In  these  respects  an  Irish,  Scotch,  or  Oolonial  judg- 
ment stands  on  the  same  footmg  as  a  foreign  judgment.  Harris  y. 
Saunders,  4  B.  &  0.  411 ;  Ferguson  y.  Mahon,  and  other  cases  cited  supra. 
Mistake  by  the  foreign  court  as  to  the  English  law  applicable  to  the 
case  affords  no  defence  to  an  action  on  the  judgment,  it  being  a  quee- 
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tion  of  fact  in  that  court.  Godard  v.  Qray^  L.  E.,  6  Q.  B.  139 ;  Trafford 
T.  Blanc,  36  Ch.  D.  600.  But  where  the  foreign  coprt  a^ts  in  46fi£i^ce  of 
the  comity  of  nations  by  refusing  to  recognise  a  title  properly  acquired 
according  to  the  laws  of  England,  our  courts  will  not  give  effect  to  its 
decision.  Simpson  v.  Fogo,  1  J.  &  H.  18;  29  L.  J.,  Oh.  657 ;  S.  C,  1  H. 
&  M.  195;  32  L.  J.,  Oh.  349.  This  case  was  recognised  as  good  law  in 
Castrique  v.  Imrie,  L.  B.,  4  H.  L.  436,  per  Blackburn,  J. 

Where  there  was  a  decree  in  Ireland  against  the  validity  of  a  will  of 
lands  in  England  and  Ireland,  such  decree  was  held  no  bar  to  a  suit 
between  the  same  parties  in  the  English  Ohancery  respecting  the  land  in 
England  deyised  by  the  same  will.  Boyse  v.  Colclough,  1  J^.  &  J.  124 ; 
24  L.  J.,  Oh.  7.  In  Australasia,  Bank  of  v.  Harding,  9  0.  B.  661 ;  19 
L.  J.,  0.  P.  345,  it  was  held  on  demurrer  to  a  plea  of  judgment  recovered 
in  a  British  colonv  against  the  defendant,  pleaded  to  a  count  on  a  simple 
contract,  that  such  a  judgment  was  no  merger  in  this  country,  though  it 
misht  be  so  in  the  colony ;  and,  generally,  that  a  foreign  judgment  was 
onfy  primd  facie  evidence  of  a  debt  here.  The  mere  pendency  of  a  suit  in 
a  foreign  court  is  no  bar  to  a  suit  in  this  country  for  the  same  cause. 
OsUU  V.  Lepage,  5  De  Q-.  &  Sm.  95 ;  21  L.  J.,  Oh.  501.  A  judgment 
against  the  defendant  in  the  Oonsular  Oourt  in  Oonstantinople,  and 
payment  to  the  plaintiff  under  the  jud^ent,  is  a  conclusive  bar  to 
another  action  in  this  country  by  the  plaintifP  against  the  defendant  for 
the  same  cause  of  action.  Barber  v.  Lamb,  8  0.  B.,  N.  S.  95;  29  L.  J., 
C.P.  234. 

A  notarial  attestation,  purporting  to  contain  the  substance,  but  not  the 
tenor,  of  a  judgment  of  the  Court  of  the  Inquisition  at  Bome,  stating  the 
offences  for  wHch  the  defendant  had  been  sentenced,  and  sealed  with,  the 
seal  of  that  court,  is  inadmissible  as  evidence  of  the  offences  alleged 
therein  to  have  been  committed.  R,  v.  Newman,  Dearsly,  0.  0.  85.  The 
document  was  there  admitted  as  proof  that  a  judgment  had  been  pro- 
nounced, but  not  of  the  grounds  of  it ;  and  it  seems  questionable  how  far 
it  was  admissible  even  for  this  purpose ;  for  it  was  a  mere  certificate  of 
what  the  notary  considered  to  be  the  resuU  of  a  selected  portion  only  of  the 
original  proceedings. 

Effect  of  Court  Rolls  and  Manor  Books, 

Court  Bolls,  whether  of  a  court  baron  or  customary  court,  are  evidence 
as  well  between  the  lord  of  the  manor  and  his  tenants  or  copyholders 

SB.  N.  P.  247),  as  against  them;  AU.-Oen,  v.  Hotham,  1  Turn.  217;  and 
or  many  purposes,  as  against  strangers.  Oopies  of  court  rolls,  pur- 
porting to  DO  a  surrender  by  a  person  shown  to  have  been  in  possession 
of  the  land,  and  an  admittance  of  the  surrenderee  accordingly,  are  evi- 
dence against  the  defendant  both  of  the  copyhold  tenure  and  of  the  title 
of  surrenderee,  in  an  action  by  him  for  use  and  occupation.  Standen  v. 
Chrismas,  10  Q.  B.  135. 

They  will  be  admitted  as  evidence  of  reputation  within  the  manor ;  and 
even  an  ancient  custumal,  not  properly  a  court  roll,  nor  signed  by  any  of 
the  tenants,  but  found  among  the  rolls,  and  delivered  down  from  steward 
to  stewaid,  purporting  to  have  been  made  assensu  omnium  tenentium,  has 
been  admitted  as  evidence  to  prove  the  course  of  descent  within  a  manor. 
Denn  d.  Goodwin  v.  Spray,  1  T.  B.  466 ;  Johnstone  v.  Spencer,  Earl,  30 
Ch.  D.  581.  So,  a  presentment  by  the  homage  on  the  court  rolls  of  a 
manor,  stating  the  mode  of  descent  of  lands  in  the  manor,  is  evidence  of 
such  mode,  though  no  instance  of  any  person  having  taken  according  to 
it  be  proved.    Roe  d.  Beebee  v.  Parker,  5  T.  B.  26.    ]^tries  of  admissions 
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durante  castd  viduitate  are  evidence  of  a  custom  to  hold  on  that  condition, 
though  there  may  be  no  instance  of  a  forfeiture  for  incontinence.  Doe  d. 
Askew  Y.  Askew ^  10  East,  520.  Proof  of  the  admission  of  the  youngest 
among  the  collaterals  of  a  certain  degree  of  consanguinity  is  not  evidence 
per  se  of  the  custom  of  descent  to  the  youngest  of  a  more  remote  d^:ree; 
thus  the  entry  of  an  admission  of  the  youngest  son  of  an  uncle  is  no  evi- 
dence that  the  custom  extends  to  youngest  son  of  the  yoimgest  brother  of 
a  great-grandfather.  Muggleton  y.  Barnett^  2  H.  &  N.  653 ;  26  L.  J., 
Ex.  47 ;  27  L.  J.,  Ex.  125,  Ex.  Ch.  An  entry  of  an  admission  reciting 
a  previous  surrender  to  the  use  of  a  will,  is  evidence  of  the  surrender  (the 
latter  being  lost)  in  proof  of  a  settlement  by  estate.  R,  v.  ThrushcroBBy  1 
.  Ad.  &  E.  126.  In  an  action  by  a  copyholder  against  a  freeholder  of  a 
manor,  an  ancient  parchment  writing,  preserved  among  the  muniments 
of  a  manor,  purportmg  to  be  sig[ned  by  certain  copyholders  of  the  manor, 
was  held  to  oe  evidence,  as  against  the  plaintiff,  of  the  reputation  of  the 
manor  as  to  a  customary  right  of  common  set  up  to  him.  Chapman  v. 
Cowlan,  13  East,  10.  The  court  rolls  are  evidence  of  proclamations  before 
seizure  of  a  forfeited  copyhold,  though  tendered  on  behalf  of  a  party 
claiming  under  the  lord  after  seizure.  Doe  d.  Tarrant  v.  Hellier^  3  T.  BL 
164.  A  presentment  of  a  jury  at  a  manor  court,  setting  forth  the  bounds 
of  the  manor,  is  admissible  evidence  of  the  bounds,  though  mutilated  in 
part,  such  part  not  being  apparently  connected  with  the  subject  of  boun- 
oary.  Evans  v.  ReeSy  10  Ad.  &  E.  151.  The  existence  of  a  customary 
compiled  within  the  period  of  legal  memory  is  conclusive  evidence  against 
the  existence  of  a  custom  not  mentioned  therein.  Portland^  Dk.  of  v. 
Hillf  L.  E.,  2  Eq.  765.  See  also  Anglesey,  Ms.  of  v.  Hatherton,  Ld.,  10 
M.  &  W.  218. 

Entries  of  amercements  on  court  rolls  for  acts  of  waste,  offered  in  proof 
of  the  nature  of  a  customary  tenure,  were  said  not  to  be  admissible  for 
that  purpose  without  proof  of  payment.  Rowe  v.  Brenton^  3  M.  &  Ry. 
302.  Yet  it  is  not  common  to  find  in  ancient  court  rolls  anything  to 
indicate  such  payments.  Whether  made  volimtarily  or  upon  process,  the 
entry  of  payment  is  more  likely  to  appear  in  the  bailiff's  accounts,  or  in 
the  estreat  rolls. 

Presentments  by  the  leet  jury  of  unlawful  fishing  in  a  stream  belonging 
to  the  lord  of  the  manor  are  not  evidence  for  the  lord  of  his  right  to  the 
stream ;  for  they  are  made  in  the  exercise  of  a  criminal  jurisdiction,  and 
are  res  inter  alios ;  per  Erie,  J.,  in  MUdmay  v.  Newton,  Winton  Sum.  Ass. 
1846;  duhitante  Coleridffe,  J.,  in  Waddington  v.  Newton,  Winton  Sum.  Aas. 
1850,  who  was  disposed  to  admit  them,  on  the  same  presentments  being 
tendered  at  a  subsequent  trial  on  the  same  question  between  other  parties. 
See  ante,  p.  205.  In  CalTuadyY,  Rowe,  6  C.  B.  861,  877,  878,  presentments 
of  purprestures  were  rejected  by  Patteson,  J.,  because  no  fine  appeared  to 
have  been  imposed ;  and  it  should  seem  that  a  bare  presentment,  without 
more,  is  only  evidence  where  reputation  within  the  manor  is  admissible. 
Entries  of  fines  assessed  in  the  books  of  a  deceased  steward  are  not  evi- 
dence of  a  custom  to  take  such  fines  unless  there  be  some  proof  of 
payment.  Ely,  Deane  of  v.  Caldecott,  7  Bing.  433.  Presentments  are 
not  evidence  of  matters  not  within  the  jurisdiction  of  the  homage ;  as  a 
presentment  by  the  freeholders  of  a  right  of  common  enjoyed  by  the 
owner  of  a  certain  farm.    Richards  v.  Bassett,  10  B.  &  C.  657. 

Effect  of  Public  Books  and  Public  Documents. 

Public  books  and  documents  of  an  official  character  are  in  many 
instances  evidence,  even  as  between  strangers  of  the  facts  therein  recorded. 
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Thus  where  a  duty  is  cast  by  common  law  or  statute  upon  a  person  to 
Twister  or  certify  that  certain  facts  existed  within  his  knoxoledge^  the 
register  or  certificate  would,  it  seems,  be  evidence  of  those  facts ;  and  in 
some  cases  the  statute  requiring  the  registration  to  be  made  provides  that 
the  register  shall  be  evidence  although  the  facts  are  not  within  his 
knowledge,  e.^.,  registers  of  births  and  deaths,  ante,  pp.  125,  126.  In  all 
other  cases,  however,  the  register  would  be  admissible  in  proof  of  the  fact 
of  registration  only.  Thus  a  report  made  by  public  officers  is  admissible 
only  in  proof  that  they  have  made  a  report,  but  not  of  the  facts  therein 
stated.  Sturla  v.  Freccia,  5  Ap.  Ca.  623,  D.  P.  The  term  "  public  docu- 
ment" is  used  in  the  sense  of  one  made  by  a  public  officer,  for  the  purpose 
of  the  pubHc  using  it  and  being  able  to  refer  to  it :  the  public  having 
access  thereto  are  not  necessarily  all  the  world,  but  may  be  limited,  e.^., 
the  tenants  of  a  manor,  or  the  members  of  a  corporation.  Id,  643,  per 
lid.  Blackburn. 

The  official  indorsement  or  certificate,  or  entry  in  the  officer's  book,  of 
the  registration  of  a  deed  required  by  statute  to  be  registered  is  primd 
facie  evidence  of  its  registration;  Qrindell  v.  Brendon,  6  C.  B.,  N.  S. 
698;  28  L.  J.,  C.  P.  333,  and  see  ante,  p.  142;  and  also,  where  the 
statute  requires  the  observance  of  certain  formalities  at  the  time  of  such 
registration;  that  those  formalities  have  been  complied  with.  S.  C.  See 
further,  arvte,  p.  43.  The  registration  does  not,  however,  afford  evidence 
that  other  requisites  necessary  to  the  validity  of  the  deed  registered  have 
been  complied  with ;  as  that  a  composition  deed  has  been  assented  to  by  the 
requisite  majority  of  creditors.  Bramble  v.  Moss,  L.  R.,  3  C.  P.  458. 
And  particular  facts  supplied  by  private  persons  do  not  become  evidence 
against  third  persons,  merely  because  they  are  entered  in  a  pubHc 
register.  Huntley  v.  Donovan,  15  Q.  B.  96;  Re  Wintle,  L.  R.,  9  Eq. 
373,  ante,  p.  126.  See  also,  as  to  the  effect  of  the  entry  of  a  memorial 
of  a  conveyance  on  a  county  register,  ante,  p.  143.  The  stats.  8  &  9  Vict. 
c.  113,  s.  1  {ante,p.  100\  and  14  &  15  Vict.  c.  99,  s.  14  {ante,  p.  101),  will 
assist  in  the  proof  of  puolic  documents. 

The  following  are  some  of  the  cases  in  which  evidence  of  this  kind  has 
been  received.  Lists  of  registers  which  have  been  treated  as  authentic 
will  be  found  in  most  of  the  books  on  evidence,  but  sufficient  care  has  not 
been  taken  to  distinguish  between  proof  of  a  document,  and  its  effect 
when  proved. 

The  register  of  the  Navy  Office,  with  proof  of  the  usage  to  return  all 
persons  dead  with  the  mark  Dd,,  has  been  admitted  to  prove  the  death  of 
a  sailor.  B.  N.  P.  249.  So,  the  books  of  the  Sick  and  Hurt  Office,  made 
up  from  returns  of  the  King's  ships,  and  kept  hj  a  pubUc  officer  under 
the  Admiralty,  are  evidence  of  the  death  of  a  sailor.  Wallace  v.  Cook, 
5  £sp.  117.  As  to  similar  registers  in  the  army,  see  42  &  43  Vict.  c.  8, 
8.  3.  Books  in  the  First  Fruits  Office  are  evidence  of  collations.  Irish 
Society  v.  Derry,  Bp.  of,  12  CI.  &  Fin.  641.  The  book  at  Lloyd's,  stating 
the  capture  of  a  ship,  was  held  evidence  of  such  capture  in  an  action  on  a 
policy,  and  also  of  notice  of  the  loss,  as  against  a  subscriber  to  Lloyd's  in 
the  liabit  of  examining  the  books  there.  Abel  v.  Potts,  3  £sp.  242.  It  is 
also  evidence  against  an  underwriter  of  the  time  of  sailing;  for  he  is 
presumed  to  have  knowledge  of  its  contents.  Macintosh  v.  Marshall,  11 
if.  &  W.  116.  But  a  certincate  by  an  agent  of  Lloyd's  is  not  evidence  of 
the  amount  of  damage  even  against  a  subscriber.  Drake  v.  Maryatt,  1 
B.  &  C.  473.  The  log-book  of  a  man-of-war  is  evidence  to  prove  the  time 
of  a  vessel  sailing  under  its  convoy,  in  an  action  on  a  policy  upon  such 
vessel.     D" Israeli  v.  Jowett,  1  Esp.  427.    Such  log-book,  however,  is  only 
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eyidence  when  produced  as  an  official  public  book  from  the  Admiralty ; 
Bundle  v.  Beaumont ^  4  Bing.  537  ;  otherwise  it  can  only  be  used  to  refresh 
the  memory  of  the  person  who  made  the  entries.  Burrough  v.  Martin^  2 
Camp.  112.  As  to  merchant-logs,  see  the  Mei*chant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  285,  cited  ante,  p.  129.  An  official  letter  written 
at  the  end  of  a  voya^  by  the  captain  of  a  convoy,  and  produced  hy  the 
Admiralty,  seems  to  nave  been  held  evidence  of  the  facts  stated  in  it 
in  a  suit  inter  alios,  Watson  v.  King,  4  Camp.  275.  Muster  rolls  of  the 
King's  ships,  produced  from  the  Admiralty,  are  evidence  of  the  fact  that 
persons  therem  named  were  then  on  board.  Semh,  Barber  v.  Holmes^  3 
Esp.  190,  and  the  cases  cited  and  recogm'sed  arguendoy  15  Q,  £.  100.  A 
copy  of  the  searcher's  report  at  the  Custom  House  is  evidence  of  the 
cargo  on  board,  being  an  official  paper  made  under  the  statute.  Johnson 
V.  Ward,  6  Esp.  48.  In  the  Court  of  Admiralty,  entries  in  the  journals 
of  the  lighthouses,  The  Maria  das  Dores,  Brown.  &  L.  27 ;  32  L.  J.,  P.  M. 
&  A.  163,  and  of  coastguard  stations,  Tlie  Catherina  Maria,  L.  B.,  1  Ad. 
&  Ec.  53,  were  admitted  in  evidence  to  show  the  state  of  wind  and 
weather  at  a  given  time  without  further  proof,  although  not  admissible  at 
common  law.  Per  Lushington,  J.,  Brown.  &  L.  28 ;  32  L.  J.,  P.  M.  & 
A.  164. 

The  bank  books  are  the  best  evidence  to  prove  a  transfer  of  stock ;  the 
testimony  of  the  broker  is  not  enough.  Breton  v.  Cope,  Peeke,  30.  The 
book  from  the  master's  office  will  prove  a  nerson  to  be  a  solicitor  of  a 
superior  court,  without  production  of  the  roll.  B.  v.  Crossley,  2  Esp.  526. 
The  poll-books  at  an  election  aro  evidence.  Mead  v.  Bohinson,  Willes,  424. 
So,  the  polling  papers,  handed  in  at  a  municipal  election  and  produced  by 
the  town  clerk,  were,  it  seems,  evidence  of  the  vote  given;  but  the  custody 
of  them  must  be  traced  so  as  to  identify  them  as  original  papers ;  and  the 
mere  production  of  papers,  purporting  to  be  such,  by  a  succeeding  town 
clerk  IS  not  enough,  n,  v.  Ledgard,  8  Ad.  &  E.  535.  So,  the  books  of 
the  Old  King's  Bench  and  Fleet  prisons  were  admitted  to  prove  the  dates 
of  the  commitment  and  discharge  of  prisoners ;  B.  v.  Aickles,  1  Leach, 
0.  0.  239 ;  although  not  then  kept  by  any  public  authority ;  but  they  are 
-not  evidence  of  the  cause  of  conmiitment,  of  which  the  commitment  itself 
is  the  best  evidence.     Salts  v.  Thomas,  3  B.  &  P.  188. 

The  copy  of  an  official  paper  containing  the  number  of  passen^rs  on 
board  a  vessel,  made  by  the  master  in  pursuance  of  an  Act  of  Parhament, 
and  deposited  at  the  India  House,  is  aamissible  to  show  the  number  and 
description  of  the  ^rsons  on  board  the  vessel.  Bichardson  v.  MeUish,  By. 
&  M.  66;  S.  C,  2  Bing.  229.  Excise  books,  transcribed  from  the  maltster's 
specimen  paper,  are  evidence  against  him,  without  calling  the  officers  who 
have  transcribed  them.  B,  v.  Grimwood,  1  Price,  369.  Shipping  entries 
at  the  Custom  House  have  been  disallowed  as  evidence  to  fix  a  party  with 
fraud,  unless  the  original  note,  from  which  the  entry  was  made,  be  pro- 
duced and  traced  to  him  or  his  agent.  Hughes  v.  Wilson,  1  Stark.  179. 
So,  formerly,  an  entry  of  the  sale  of  a  ship  in  the  register  of  the  Custom 
House  was  thought  not  to  be  evidence  of  ownership  without  connecting 
the  party  with  it,  though  made  under  an  Act  of  Parliament.  Fraser  v. 
Hopkins,  2  Taunt.  5 ;  out  now  see  Effect  of  ship's  register,  post,  p.  216. 
So,  the  certificates  or  reports  which  are  required  to  be  made  by  ma^rs  of 
foreign  vessels  at  the  Custom  House  for  the  purpose  of  landing,  and  filed 
there,  are  not  evidence  of  the  particulars  certified  (except  as  against  the 
master  and  those  in  privity  with  him).  Huntley  v.  Donovan,  15  Q«  B.  96. 
The  books  of  the  clerk  of  the  market,  made  up  under  stat.  47  Qeo.  3, 
sess.  2,  c.  68,  s.  29,  were  not,  per  se,  evidence  of  the  contract  of  sale  as 
between  the  buyer  and  seller  of  coals  in  London,  though  the  Act  made 
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sach  entries  evidence  *'  in  all  actions  toucliing  anything  done  in  pursuance 
of  it."     Broum  v.  Capel^  M.  &  M.  374. 

Entries  in  the  books  of  the  clerk  of  the  peace  of  deputations  granted 
many  years  since  to  gamekeepers  by  the  owner  of  a  manor  are  evidence, 
"without  production  of  the  deputations  themselves,  to  show  that  the  party 
therein  mentioned  exercised  the  right  of  appointing  gamekeepers.  Hunt 
"V.  Andrews,  3  B.  &  A.  341;  and  see  Bushworth  v.  Craven,  M*01.  &  Y.  417. 
A  book  of  claims,  kept  by  the  clerk  (deceased)  of  an  inclosure  commission, 
filled  by  the  commissioners,  is  evidence  of  such  claims,  the  originals 
bemg  lost.  Doe  d.  Welsh  v.  Lanyfield,  16  M.  &  W.  497.  A  manuscript 
book  of  the  date  of  Eliz.,  purportmg  to  be  written  by  an  officer  of  the 
Duchy  of  Lancaster,  and  describing  the  duties  of  the  office,  is  not  evidence 
in  behalf  of  his  successor  claiming  to  exercise  the  same  rights  and  duties 
under  an  appointment  from  the  Duchy.  Jewison  v.  Dyson,  2  M.  &  Hob. 
377.  Where  the  plaintiff,  the  surgeon  of  a  workhouse,  was  desirous  of 
disproving  neglect  of  a  pauper,  he  was  not  permitted  to  put  in  evidence 
a  journal \ept  by  him  and  stating  his  attendances,  though  it  was  kept  by 
Older  of  the  Poor  Law  Commissioners  under  4  &  5  Will.  4,  c.  76. 
Merrick  v.  Wakley,  8  Ad.  &  £.  170.  Betums  of  sales  of  com  under  1  & 
2  Geo.  4,  c.  87,  were  not  conclusive,  if  evidence  at  all,  to  show  the  parties 
to  whom  the  com  was  delivered ;  for  it  was  no  part  of  the  duty  of  the 
com  factor  to  mention  this  in  the  return.  WoodUy  v.  Brown,  2  Bing. 
627.  An  entry  in  a  vestry-book,  stating  that  A.  was  duly  elected 
treasurer  of  the  parish  at  a  vestr^r  duly  held  in  pursuance  of  notice,  is 
evidence  of  such  election,  and  of  its  regularity.  B,  v.  Martin,  2  Camp. 
100;  Hartley  v.  Cook,  5  C.  &  P.  441.  But  it  must  appear  by  the  entry, 
or  aliunde,  that  the  meeting  was  duly  convened  after  proper  notice. 
Heysham  v.  Forster,  5  M.  &  Kj.  277.  So,  a  ward-mote  book  proves  the 
election  of  a  constable  in  the  City  of  London.  Underhill  v.  Witts,  3  Esp. 
56.  In  an  action  for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew 
claimed  in  right  of  his  messuage,  an  old  entry  in  the  vestry-book  signed 
by  the  churchwardens,  stating  repairs  of  the  pew  by  a  former  owner  of 
the  messuage  (under  whom  the  plaintiff  claims),  in  consideration  of  his 
using  it,  is  evidence  to  prove  the  plaintiff's  title ;  for  it  is  made  by  the 
churchwardens  on  a  subject  within  the  scope  of  their  official  authority. 
Price  V.  Littlewood,  3  Camp.  288.  But  see  Cooke  v.  Banks,  2  C.  &  P.  478. 
The  book  kept  by  the  secretary  of  bankrupts  was  held  not  even  secondary 
evidence  of  a  certificate.  Henry  v.  Leigh,  3  Camp.  499.  But  now  see  the 
Bankraptcy  Act,  1883  (46  &  47  Vict.  o.  52),  s.  133,  cited  post.  Part  III., 
Actions  by  trustees  of  bankrupts. 

Books,  &c.  ofj^ublic  companies.^  The  transfer  book  of  a  railway  com- 
pany is  not  evidence  of  the  title  of  the  transferee,  though  an  Act  of 
t^aruament  makes  the  entry  necessary  to  complete  the  title.  Hare  v. 
Waring,  3  M.  &  W.  362.  Where  a  water  company  was  sued  on  a  bond, 
their  books  were  rejected,  as  proof /or  them  that  the  bond  was  executed  at 
an  irregular  meeting,  although  the  plaintiff  was  a  proprietor,  and  the 
private  Act  required  such  books  to  be  xept,  and  to  be  open  for  inspection 
to  proprietors.  Hill  v.  Manchester,  &c.  Waterworks  Co.,  5  B.  &  Ad.  866. 
In  the  Act  in  the  last  case  there  was  no  provision  to  make  the  books 
evidence,  and  the  plaintiff,  though  a  proprietor,  was  considered  as  a 
stranger  quoad  hoc,  the  books  being  those  oi  the  corporate  body,  and  not 
of  the  proprietors  generally.  But  in  the  recent  Acts  regulating  the 
incorporation  of  companies,  provision  is  made  for  the  entry  of  pro- 
ceedings, &c.,  in  books,  and  those  books  are  receivable  in  evidence ;  vide 
post.  Part,  m.,  Actions  by  and  against  companies.    As  to  the  effect  of  the 

p2 
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issue  of  share  certificates  by  a  company  and  the  registration  of  shares^ 
vide  Id, 

Bankers^  account  'book»,'\  As  to  effect  in  evidence  of  bankers*  account, 
books  under  the  Bankers'^  Books  Evidence  Act,  1876  (39  &  40  Vict  c.  48)» 
vide  ante,  pp.  122,  123. 

Land-tax  booka,^  Land-tax  assessment  books  are  evidence  of  the  occu- 
pation of  land  by  the  parties  named  in  them.  Doe  d.  Strode  v.  Seaion,  2 
Ad.  &  £.  171.  But,  where  it  was  proved  to  be  usual  to  make  no  altera- 
tion in  the  name  as  long  as  the  land  was  in  the  same  family,  they 
were  rejected.  Doe  d.  Stansbury  v.  Arkwrighi,  lb,  182,  n.  The  proof 
of  redeemed  land-tax  is  the  certificate  of  the  commissioner,  or  copy 
of  the  register.  Buchanan  v.  Poppleton,  4  C.  B.,  N.  S.  20;  27  L.  J.,  C-. 
P.  210. 

Heralds*  books.']  The  heralds'  visitation-books,  made  under  commis- 
sions regularly  issued  till  the  close  of  the  seventeenth  century  (2  Jac  2),. 
are  evidence  of  the  facts  therein  recorded  in  matters  of  pedigree.  B.  N.  !r» 
248 ;  Report  on  Public  Eecords,  1800,  p.  82.  It  is  usual,  and  safer,  to  be 
prepared  with  evidence  of  the  commissions ;  though,  as  they  were  general 
ones,  and  not  merely  issued  pro  Mc  vice,  such  evidence  is,  perhaps,  not 
strictly  necessary.  See  Proof  of  Inquisitions,  &c,,  ante,  pp.  110,  111.  It  is 
doubtful,  however,  whether  tiiese  visitation-books  are  admissible  in. 
evidence,  inter  alios,  of  the  facts  therein  recorded.  See  Polini  v.  Oray^ 
12  Ch.  D.  428,  433,  435,  per  C.  A.  A  certificate  taken  from  the  register 
of  the  funerals  of  Peers  at  the  Herald's  College  is  admissible  in  evidence 
as  an  official  document  taken  by  persons  whose  duty  it  was  to  make  it  up. 
Vavx  Peerage,  5  01.  &  F.  526.  But  a  pedig;ree,  deduced  from  these 
books  and  drawn  up  by  a  herald,  is  not  admissible.  King  v.  Foster,  T* 
Jones,  224 ;  2  Eol.  Ab.  686.  So,  a  written  pedigree,  purporting  to  be 
made  by  one  of  the  family,  and  entered  in  the  heralds'  oooks,  is  not  evi- 
dence. Per  Fortescue,  J.,  12  Vin.  Abr.  Evid.  p.  119.  An  affidavit 
stating  the  members  of  deponent's  family,  found  m  the  herald's  office, 
may  be  good  evidence  as  a  declaration;  and  where  the  original  waa 
lost,  an  entry  of  it  in  their  books  has  been  allowed  as  secondary  evi* 
deuce.  Per  Littledale,  J.,  Doe  d.  Hungate  v.  Gascoigne,  2  Stark.  Ev.  2nd 
ed.,  App.  1087. 

Bishops*  registers,]  The  official  register-book  of  a  bishop,  containing 
entries  of  the  transactions  at  visitations,  has  been  admitted  as  evidence  of 
the  right  of  nomination  to  a  curacy.  Arnold  v.  Bath  and  Wells,  Bp,  of, 
5  Bing.  316.  So,  episcopal  registers  have  been  adniitted  as  evidence  of 
vicarial  endowments;  Tucker  v.  Wilkins,  4  Sim.  262;  Leonard  v. 
Franklyn,  1  Daniel,  34 ;  or  of  collations ;  Irish  Society  v.  Derry,  Bp.  of, 
12  CI.  &  Fin.  641 ;  or  of  the  foimdation  of  a  deanery  in  the  13th  century ; 
B,  V.  *S.  Peter* s  Exeter,  12  Ad.  &  E.  512.  An  enrolment-book  of  leases, 
granted  by  the  Bishop  of  Durham,  was  allowed  as  secondary  evidence  of 
a  lease  on  behalf  of  one  claiming  under  the  bishop ;  being  a  public  muni- 
ment ;  Humble  v.  Hunt,  Holt,  N.  P.  601 ;  and  a  similar  register  of  chapter 
leases,  from  the  Chapter  House  of  Salisbury,  was  admitt^  as  evidence  of 
reputation  respecting  the  limits  of  a  parish.  Per  Tindal,  C.  J.,  in 
Coombs  V.  Coether,  M.  &  M.  398.  It  seems  to  be  on  this  footing  that  the 
foundation  charters  and  grants,  registered  and  preserved  among  the 
muniments  of  dissolved  monasteries,  are  admitted  in  evidence  on  behalf  of 
the  successors  to  their  estates ;  at  least  where  the  originals  cannot  be 
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•found;  ante,  pp.  14,  15,  97  et  seq.    See  also  ante,  p.  142,  as  to  Enrolled 
deeds. 

Notarial  and  consular  certificates,']  A  notarial  certificate  of  the  protest 
abroad  of  a  foreign  bill  of  exchange  is  eyidence  of  tiiat  fact.  Bayley  on 
Bills,  490;  Anon,,  12  Mod.  345;  and  see  furtiier  Oeralopulo  v.  Wieler,  10 
C  B.  690;  20  L.  J.,  C.  P.  105,  cited,  post.  Action  on  bills  of  exchange, — 
J^rotest.  So,  a  certificate,  which  purported  to  be  given  by  a  notary  public, 
Terifying  the  si^ature  of  a  person  abroad  before  whom  an  affidavit  is 
sworn,  and  statmg  that  that  person  is  competent  to  administer  oaths,  is 
evidence  of  these  facts.  Ex  parte  Worsley,  2  H.  BI.  275 ;  Omealey  v. 
NTewell,  8  East,  364 ;  Cole  v.  Sherard,  11  Exch.  482.  See  AbboU  v.  AbboU, 
29  L.  J.,  P.  M.  &  A.  57  ;  ante,  p.  128.  As  to  the  admissibility  of  an  affidavit 
flwom  before  a  notary  abroad,  see  In  re  Bernard,  2  Sw.  &  Tr.  489 ;  31  L.  J., 
P.  M.  &  A.  89 ;  In  re  Lambert,  L.  E.,  1  P.  &  M.  138,  contra ;  and  Tn  re 
Dams'  Trusts,  L.  £.,  8  Eq.  98.  See  also  the  Commissioners  for  Oaths  Act, 
1889  (52  &  53  Vict.  c.  10,  ss.  3,  6,  11,  anU,  p.  81),  which  replaces  Rules, 
1883,  O.  xxxviii.  r.  6,  ante,  p.  81. 

But,  in  other  cases,  notarial  and  consular  certificates  are  not  evidence  of 
ihe  facts  certified;  thus  the  presentment  in  England  of  a  forei^  bill 
cannot  be  so  proved.  CTiesmer  v.  Noyes,  4  Camp.  129.  So  a  notarial  cer- 
tificate of  the  execution  of  a  power  of  attorney  abroad  was  held  to  be 
insufficient  evidence.  Ex  parte  Church,  1  D.  &  Ey.  324.  In  WaXdron 
T.  Coombe,  3  Taunt.  162,  it  was  held,  in  an  action  on  a  policy  of  in- 
surance on  goods  to  recover  a  loss  by  sea  damage,  that  the  amount  of  the 
loss  could  not  be  proved  by  a  certificate  from  the  British  vice-consul 
at  Eio  Janeiro,  although  it  was  the  duty  of  the  vice-consul  to  superintend 
the  sale. 

In  Batavia,  charter-parties  are  entered  into  by  the  instrument  being 
written  in  a  book  by  a  notary  (he  being  a  public  officer  by  the  Dutch  law, 
which  prevails  in  Batavia),  and  there  signed  b^  the  parties.  The  notary 
makes  copies,  which  he  si^s  and  seals,  and  which  the  principal  officer  of 
the  Government  of  Java  signs,  upon  proof  of  their  being  executed  by  the 
notary.  Then  one  copy  is  delivered  to  each  party.  In  the  courts  of  Java, 
in  order  to  prove  the  charter-party,  it  is  requisite  to  produce  the  notarjr's 
book ;  but  this  book  is  never  allowed  to  be  taken  out  of  Java ;  and  in 
Dutch  courts,  out  of  Java,  faith  is  given  to  the  above  copies  as  to  an 
original.  It  was  held  that  the  copies  were  not  receivable  in  evidence  in 
this  countiT.  The  chief  contention  was  that  they  had  been  made  originals 
by  the  authority  given  to  the  notary  by  the  parties  themselves,  which 
failed.  The  court  also  thought  that,  though  secondary  evidence  of  the 
contents  of  the  notary's  book  might,  under  the  circumstences,  be  ad- 
missible, still  these  copies  were  not  sufficiently  authenticated  to  be  used 
for  that  purpose.  Broum  v.  TJiomton,  6  Ad.  &  E.  185.  See  Boyle  v. 
Wiseman,  11  Exch.  360 ;  24  L.  J.,  Ex.  160,  ante,  p.  6;  and  B,  v.  Castro, 
ante,  pp.  98,  129,  130. 

A  certificate  of  ordination,  under  the  seal  of  the  bishop,  is  evidence  of 
holy  orders.    B,  v.  Bathwick,  2  B.  &  Ad.  639. 

Post-mark.!  The  post-mark  on  a  letter  has  been  admitted  as  evidence 
of  the  date  of  ito  bemg  sent.    Abbey  v.  LiU,  5  Bing.  299 ;  B,  v.  Plumer, 
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B.  &  By.  264 ;  Kent  y.  Lowen,  1  Camp.  177.  But  a  posi-mark  may  be 
contradficted  by  oral  evidence  of  the  real  date  of  postuig.  Stocken  y.  Collin^ 
7  M.  &  W.  515.  The  post-mark  ifi  no  proof  of  a  publication  of  the  con- 
tents of  the  letter  at  the  place  of  posting.  B.  v.  Wataon,  1  Camp.  215. 
Where  it  was  re5[uired  to  prove  that  A.  effected  an  insurance  by  order  of 
B.,  the  production  by  B.  of  an  order  in  a  letter,  with  the  post-mark, 
addressed  to  A.,  was  received  as  evidence  that  a  policy  effected  in  A.'b 
name  of  the  date  of  the  letter  was  effected  under  that  order.  ArcangeHo 
V.  Thompson^  2  Camp.  620.  In  B.  v.  PlumeVy  eupra,  it  was  held  that  the 
double  posta^  office-mark  on  a  letter  was  not,  per  ae,  proof  that  it  con- 
tained an  inSosure.    See  further,  ante,  p.  122. 

Books  of  history,  (fee]  A  general  history  may  be  given  in  evidence  to 
prove  a  matter  relating  to  the  kingdom  in  ^neral.  B.  N.  P.  248 ;  Vin. 
Ab.  Ev.  (A.  b.  40).  Tnus,  chronicles  are  said  to  have  been  admitted  to 
prove  that  at  a  certain  period  Charles  Y.  of  Spain  had  not  surrendered  the 
crown  to  Philip.  Neale  v.  Fry,  cited  1  Salk.  281.  But  see,  however,  S.  C, 
8uh  nom.  Mossam  v.  Joy,  10  How.  St.  Tr.  626,  and  Peake,  Ev.  82,  83,  and 
2  Taylor,  Evidence,  §  1522,  n.  Historical  evidence  of  this  kind  is  only  to 
be  used  in  proof  of  a  matter  concerning  the  government,  and  was  there- 
fore rejected  as  proof  that  King  Alfred  was  the  founder  of  a  college. 
Cockman  v.  Mather,  1  Bamardist.  14.  See  Brounker  v.  Atkyne,  Skin.  15. 
Nor  can  it  be  admitted  in  proof  of  a  local  custom ;  thus  Camden's  *'  Brit- 
annia "  was  held  to  be  no  evidence  on  an  issue  whether,  by  the  custom  of 
Droitwich,  salt-pits  could  be  sunk  in  any  part  of  the  town.  Stainer  y. 
Droitwich,  1  Salx.  281.  Nor  is  it  evidence  of  the  creation  of  a  peerage. 
Vaux  Peerage,  5  CI.  &  E.  526.  It  seems  indeed  only  to  be  used  to  refresh 
the  memory  of  the  jury  on  notorious  facts,  which  require  no  evidence  at 
all.    Thus,  it  has  been  held  that  counsel  may,  in  addressing  a  jury,  refer 

generally  to  matters  of  history,  whether  ecclesiastical  or  pohtical,  and  cite 
le  language  of  writers  or  statesmen  by  way  of  illustration  or  explanation ; 
but  they  are  not  at  liberty  to  cite  specific  canons  or  foreign  treaties,  or  the 
printed  works  in  use  among  certain  communities,  and  purporting  to 
represent  their  doctrines,  so  as  to  fix  a  party  to  the  suit  with  those  doc- 
trmes,  and  to  persuade  the  jury  to  act  upon  such  imputation,  unless  such 
documents  be  proved  by  regular  evidence,  and  brought  home  to  the  party 
by  proof  of  his  personal  adoption  of  them.  Darby  v.  (hiaeley,  1  H.  &  N.  1 ; 
25  L.  J.,  Ex.  227. 

Effect  of  Corporation  Books, 

The  public  official  acts  of  a  municipal  corporation,  registered  in  their 
books,  regularly  kept  and  entered  by  the  proper  officer,  may  be  [and 
ought  to  be]  proved  by  the  books  themselves,  which  are  evidence  of  them, 
even  as  between  strangers.  Thetford,  Case  of,  12  Vin.  Ab.  90 ;  B,  v. 
MotherseU,  Stra.  93 ;  Lauderdale  Peerage,  10  Ap.  Ca.  692,  700.  Thus, 
an  entry  of  the  disfranchisement  of  a  corporator  is  evidence  to  prove  it ; 
and  it  cannot  be  collaterally  examined  on  the  merits.  Brown  v.  London^ 
Corporation  of,  11  Mod.  225.  But  the  books  of  a  corporation,  whether 
public  or  private,  are  not  admissible  in  their  own  favour  as  to  matters  of  a 
private  nature ;  as  to  estabHsh  a  claim  of  toll ;  Brett  v.  Beales,  M.  &  M. 
419,  cited  ante,  p.  54 ;  Marriage  v.  Lawrence,  3  B.  &  A.  142 ;  London  y. 
Lynn,  1  H.  Bl.  214,  n. ;  or  a  right  to  appoint  a  curate  as  against  the 
vicar;  Att.-Qen,  v.  Warwick,  4  Buss.  222;  or  an  exclusive  right  of 
trading.  Davies  v.  Morgan,  1  Ci  &  J.  590-3.  Where  plaintiff  sued  a 
corporation  (of  which  he  was  an  alderman)  on  a  bond,  and  defendants 
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pleaded,  1.  Fraud ;  2.  That  the  bond  was  irregularly  executed  contrary 
to  a  bye-law,  Parke,  B.,  admitted  the  books  of  the  corporation  to  ijrove 
the  bye-law,  but  rejected  them  as  evidence  for  the  defendants  of  a  private 
transaction  between  the  plaintiff  and  the  corporation  in  proof  of  the  fraud. 
Holdstfforth  T.  Dartmouth^  Mayor  ofy  Exeter  Sum.  Ass.  1838,  MS. 


Effect  of  Parish  Begisters,  <fec. 

The  registers  of  baptisms,  marriaees,  and  burials,  preserved  in  churches, 
are  good  evidence  of  the  facts  which  it  is  the  duty  of  the  officiating 
minister  to  record  in  them.  B.  N.  P.  247  ;  Doe  d.  Warren  v.  Bray,  8  B. 
&  C.  816.  Where  it  appeared  that  the  practice  was  to  make  enhies  in 
the  general  parish  register,  once  in  three  months,  out  of  a  day-book  in 
which  the  entries  were  made  immediately  after  the  baptism  or  on  the 
same  morning ;  and  in  the  day-book  after  a  particular  entry,  the  letters 
B.B.  (si^nifyme^  base-bom)  were  inserted,  which  were  omitted  in  the 
register,  it  was  held  that  evidence  of  the  day-book  could  not  be  received, 
for  there  could  not  be  two  parish  registers.  May  v.  May,  2  Stra.  1073. 
An  entry  by  the  minister  of  a  baptism  which  took  place  before  he  became 
minister,  and  of  which  he  received  information  from  the  parish  clerk,  is 
not  admissible ;  nor  is  the  private  memorandum  of  the  fact  made  by  tho 
clerk,  who  was  present  at  the  baptism.  Doe  d.  Warren  v.  Bray,  8  B.  & 
C.  813.  But  see  Doe  d.  France  v.  Andrtivs,  15  Q.  B.  756,  ante,  p.  124. 
As  to  proof  of  the  identity  of  the  parties,  vide  ante,  p.  124. 

The  Dooks  of  Fleet,  £ing*8  Bench,  May  Fair,  and  Mint  marriages  are 
not  evidence  to  prove  a  marriage,  for  they  were  not  made  by  public 
authority.  They  were,  in  fact,  only  private  memoranda  kept  by  ministers 
who  officiated  at  clandestine  marriages  contrary  to  the  canons  of  tho 
church.  See  Bum  on  Fleet  Registers,  ch.  6,  and  3  &  4  Vict.  c.  92,  ss.  6, 
20.  Such  a  register,  however,  may,  if  signed  'by  a  party,  be  equivalent 
to  a  declaration  by  such  party,  and,  as  such,  admissible  where  hearsay  is 
admissible.  Lloyd  v.  Passfngham,  16  Yes.  59.  A  register  of  ceremonies 
performed  at  a  cUssenters'  meeting-house  is  not  admissible  in  evidence, 
for  it  is  not  a  public  document ;  Newham  v.  Baithhy,  1  Phill.  Bep.  315; 
Ex  parte  Taylor,  IJ.  &  W.  483 ;  and  the  stat.  6  &  7  Will.  4,  c.  85,  anU, 
p.  126,  would  appear  not  to  have  made  any  difference  in  this  respect,  for 
the  register  appointed  by  that  Act  is  to  be  kept  by  the  registrar  and  not 
at  the  meeting-house.  Such  of  these  registers,  however,  as  have  been 
deposited  with  the  Eegistrar-Oeneral  under  3  &  4  Vict.  c.  92,  and  21  &  22 
Vict.  c.  25,  ante,  p.  125,  are  admissible  in  evidence  after  notice.  See 
3  &  4  Yict.  c.  92,  ss.  19  et  seq. 

An  attempt  is  sometimes  made  to  use  the  register  for  the  purpose  of 
proving  facts  stated  therein  in  addition  to  the  main  fact  of  baptism, 
mania^,  or  burial,  as  the  case  may  be.  There  has  been  a  good  deal  of 
discussion  as  to  how  far  this  can  be  done.  In  a  criminal  proceeding 
against  a  person  for  falsely  swearing  that  he  was  twenty- one  years  of 

X,  Ld.  Tenterden  refused  to  allow  that  part  of  a  register  of  baptisms 
ch  stated  the  day  upon  which  the  defendant  was  bom  to  be  read ;  B. 
V.  Clapham,  4  C.  &  P.  29;  and  in  Wihen  v.  Law,  3  Stark.  63,  and 
Burghart  v.  Angerstein^  6  C.  &  P.  690,  the  entry  in  a  register  of  baptisms 
of  the  day  of  the  defendant's  birth  was  rejected  as  a  proof  of  a  plea  of 
infancy.  But  such  an  entry  has  been  admitted  where  the  enquiry  is  as  to 
the  legitimacy  of  the  person  to  whom  the  entry  relates.  Olenister  v. 
Harding,  29  Ch.  D.  985,  following  Cope  v.  Cope,  1  M.  &  Bob.  269,  in 
which  case,  upon  an  issue  as  to  the  legitimacy  of  a  child,  a  baptismal 
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register  wMch  deecribed  it  as  the  illegitimate  son  of  E.  0.  was  admitted 
by  Alderson,  J.,  though  with  the  observation  that  it  was  entitled  to  little 
weight.  In  R,  v.  North  Pethertoriy  5  B.  &  C.  508,  a  copy  of  a  register  of 
baptism  was  put  in  to  show  that  an  infant  was  bom  in  a  certain  parish, 
but  Bayley,  J.,  rejected  the  eyidence,  saying,  however,  that  if  it  could  be 
shown  that  the  child  was  very  young  at  the  time  of  baptism,  the  register 
would  afford  presumptive  evidence  of  its  having  been  bom  in  the  parish 
where  it  was  Daptised.  See  B,  v.  S.  Katharine^  5  B.  &  Ad.  970,  n.  A 
register  of  marriage  is  evidence  of  the  time  of  the  marriage.  Doe  d. 
Wollasion  v.  BameSy  Id,  386. 

As  to  the  effect  of  the  registers  of  births,  marriages,  and  deaths  under 
6  &  7  Will.  4,  cc.  85,  86,  and  37  &  38  Vict.  c.  88,  see  ante,  p.  126.  As 
to  the  effect  of  registers  of  births,  marriages,  and  deaths  m  Scotland, 
Ireland,  the  colonies,  at  sea  and  abroad,  vide  ante,  pp.  121,  ei  seq. 


Effect  of  8hip*8  Register, 

A  ship's  register,  describing  her  to  be  British  built,  was  held  to  be  no 
evidence  of  that  fact  as  against  third  persons.  Reuwe  v.  Meyere,  3  Camp. 
475.  Nor  was  it  admitted  as  evidence  of  ownership  or  interest,  except  as 
against  the  persons  who  made  the  affidavit  or  declaration,  Fraaer  v. 
Hopkins,  2  T?aunt.  5  ;  Pirie  v.  Anderson,  4  Taunt.  652  ;  Cooper  v.  Souths 
Id.  803.  But,  since  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  8.  107,  cited  ante,  p.  129,  such  register  is  prima  facie  evidence  of 
all  the  matters  contained  in  it  or  certified  by  the  registrar  in  his  certificate, 
as,  for  instance,  that  the  ship  is  British ;  It.  v.  Bjomsen,  Leigh  &  Cave, 
545 ;  34  L.  J.,  M.  C.  180 ;  or  that  the  defendant  is  owner ;  Hibhs  v.  Ross, 
L.  B.,  1  Q.  B.  534.  See  also  the  Merchant  Shipping  Amendment  Act, 
1855,  s.  15,  cited  anie,  p.  129. 


Effect  of  A  wards. 

An  award,  regularly  made  by  an  arbitrator  to  whom  matters  in  differ- 
ence are  referred,  is  conclusive  in  an  action  at  law  between  the  parties 
to  the  reference  upon  all  matters  inquired  into  within  the  submission. 
1  Phill.  Ev.  360 ;  Campbell  v.  Txvemlow,  1  Price,  81.  Thus,  where  a  cove- 
nantor and  a  covenantee  submitted  the  amount  of  damages  of  a  breach  of 
covenant  to  arbitration,  the  award  was  held  conclusive  of  the  amount  in 
an  action  on  the  covenant  to  which  defendants  pleaded  non  est  factum. 
Whitehead  v.  Tattersall,  1  Ad.  &  E.  491.  See  also  Cummings  v.  Heard, 
L.  £.,  4  Q.  B.  669.  So,  where  in  an  action  of  ejectment  it  appeared  that 
the  lessor  of  the  plaintiff  and  the  defendant  had  before  referred  their  right  to 
the  land  to  an  arbitrator,  who  had  awarded  in  favour  of  the  lessor,  it  was 
held  that  the  award  precluded  the  defendant  from  disputing  the  lessor's 
title.  Doe  d.  Morris  v.  Rosser,  3  East,  1 1 .  But  where,  on  a  reference  by 
landlord  and  tenant,  the  arbitrator  awarded  that  a  stack  of  hay,  left  upon 
the  premises  by  the  tenant,  should  be  delivered  un  by  him  to  tiie  landlord 
upon  the  tenant  being  paid  a  certain  stun,  it  was  neld  that  the  property  in 
the  hay  did  not  pass  to  the  landlord  on  his  tender  of  the  money  by  mere 
force  of  the  award.  Hunter  v.  Rice,  15  East,  100.  Where  the  commis- 
sioners under  an  inclosure  Act  were  directed  to  make  an  award  respecting 
the  boundaries  of  a  parish,  and  to  advertise  a  description  of  the  bounda- 
ries so  fixed,  and  the  boundaries  so  fixed  were  to  be  inserted  in  their 
award,  and  to  be  binding,  final,  and  conclusive,  but  the  boundaries  men- 
tioned in  the  award  varied  from  those  which  had  been  advertised ;  it  was 
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Held  that  the  commissioners,  not  having  pursued  their  authority,  their 
award  was  not  binding  as  to  the  boundaries.  B.  v.  Waahbrook,  4  B.  &  C. 
732 ;  but  see  the  remedial  Acts,  ante,  p.  151. 

It  has  been  repeatedly  decided  that  corruption  or  misconduct  of  tho 
arbitrators,  incluoing  the  case  of  ah  award  made  ex  parte,  does  not  invali- 
date the  award,  in  any  case,  at  least,  in  which  an  application  might  have 
.been  successfully  made  to  tiie  court  to  set  it  aside;  vide  post,  Action  on 
award.  Defence, 

An  award  made  on  a  reference  of  all  matters  in  difference  between  the 
parties  will  not  be  a  bar  with  re^rd  to  any  demand  which  was  not  in 
difference  between  them  at  the  tmie  of  the  submission,  nor  referred  b}' 
them  to  the  arbitrators.  JRavee  v.  Farmer,  4  T.  £.  146 ;  Smith  v.  Johnaan, 
15  East,  213.  And  awards  under  indosure  Acts  are  so  far  on  the  same 
footing  as  private  submissions,  that  if  the  award  gp  beyond  the  powers 
of  the  commissioners,  it  is  void  pro  tanto;  and  if  it  omit  to  decide  on 
anything  within  the  scope  of  the  submission,  the  interest  of  parties  re- 
mains in  statu  quo.  Per  Best,  C.  J.,  Thorpe  v.  Cooper,  5  Bing.  129.  But 
where  an  action  by  a  person  for  his  salary,  and  also  for  damages  for  dis- 
missal from  service,  was  referred,  and  the  plaintiff  ^ve  evidence  of 
dismissal,  but  claimed  no  damages  for  it  before  the  arbitrator,  who  only 
awarded  the  amount  of  salary :  neld  that  the  award  was  nevertheless  u 
bar  to  a  second  action  for  damages  for  the  dismissal.  Dunn  v.  Murray, 
9  B.  &  C.  780.  See  Hadley  v.  Green,  2  C.  &  J.  374.  A.  filed  a  bill  against 
.  B.  for  the  infringement  of  a  patent,  and  the  arbitrator  found  that  the 
patent  was  not  illegal  and  void:  it  was  held  that,  in  a  subsequent  action 
by  A.  against  B.  for  infringement  of  the  same  patent,  this  award  did  not 
estop  B.  from  setting  up  the  defence  that  A.  was  not  the  first  and  true 
inventor.    Newall  v.  ElltoU,  1  H.  &  0.  797;  32  L.  J.,  Ex.  120. 

The  judgment  of  an  usurped  jurisdiction  between  parties  is  not  admis- 
sible as  an  award  without  proof  of  mutual  submission.  Rogers  v.  Wood, 
2  B.  &  Ad.  245. 

An  award  made  on  ejectment,  brought  by  A.  against  a  mortgagor  after 
mortgage,  is  not  evidence  for  A.  on  an  ejectment  brought  by  the  mort- 
gagee against  him.  Doe  d.  Smith  v.  Webber,  1  Ad.  &  E.  119.  In  a  suit 
for  injury  to  A.*s  reversionary  interest  in  a  close  whereof  F.  was  tenant, 
in  which  the  defendant  set  up  the  right  of  G.,  and  denied  that  of  A.,  it 
was  held  that  the  plaintiff  could  not  put  in,  as  evidence  of  such  right,  an 
award  made  in  a  former  action  between  F.  as  plaintiff  and  G.  as  defen- 
dant, in  which  the  same  rieht  was  in  question,  and  in  which  G.  had 
pleaded  not  ^ilty  only,  and  afterwards  paid  damans  awarded  ag^ainst 
nim ;  for  as  it  was  not  shown  that  A.  was  substantially  the  plaintiff  in 
the  first  action,  or  that  F.  brought  it  by  A.'s  authority,  a  verdict  or  award 
f^inst  F.  could  not  have  prejudiced  A.,  and  therefore  could  not  be  avail- 
able as  evidence  for  A.  Wenham,  Ly,  v.  Mackenzie,  5  E.  &  B.  447 ;  25 
L.  J.,  Q.  B.  44.  But  where  the  ri^ht  of  a  watercourse  and  a  question  of 
boundary  were  referred  by  a  submission  between  A.  and  his  tenant  B.  on 
ihe  one  side,  and  C,  a  neighbouring  landowner,  on  the  other,  the  award 
was  held  admissible  evidence  for  C.  on  both  points  in  a  subsequent  action 
by  him  against  B. ;  although  B.  had,  in  the  meantime,  become  tenant  of 
the  same  land  to  another  landlord,  under  whom  he  now  justified,  and  who 
was  not  shown  to  be  in  privity  with  A.  Breton  v.  Knight,  Winton  Sum. 
-Ass.  1837,  per  Tindal,  0.  J.,  confirmed  in  Banc  on  motion  for  a  new 
trial,  MS.  On  an  issue  between  plaintiff  and  an  execution  creditor  of  B., 
whether  growing  crops  belonged  to  B.,  an  award  made  between  plaintiff 
and  B.  touching  the  crops,  just  before  the  execution,  was  held  admissible 
'«8  against  the  defendant.    Thorpe  v.  Eyre,  1  Ad.  &  E.  926.    In  an  action 
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on  a  policy  Ld.  Kenyon  admitted  eyidenoe  that  the  defendant  had  agreed 
to  be  bound  by  an  award  to  which  other  persons  were  parties,  and  that 
the  award  was  in  favour  of  tiie  plaintifP.    Kingston  v.  Phdps,  Feake,  228- 

That  an  award  is  not  evidence,  as  between  strangers,  even  in  a  matter 
in  which  hearsay  is  admissible,  see  Evan8  v.  Ree»^  10  Ajd.  &  E.  151,  cited 
atUey  p.  50 ;  Wenham,  Ly,  v.  Afackenziey  ante,  p.  217.  So  an  award 
against  a  principal  debtor  is  not  evidence  in  an  action  against  his  surety. 
Exparte  Young,  17  Ch.  D.  668,  0.  A. 

T}o,e  award  of  arbitrators  or  an  umpire  upon  a  claim  for  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845,  has  the  same  effect  as 
the  verdict  of  a  jury  in  an  inquisition  before  the  sheriff  under  that  Act 
{ante,  p.  196),  and  is  conclusive  as  to  the  amount,  but  not  as  to  the 
right  to  compensation.  In  re  Newbold  &  Metropolitan  By.  Co.,  14  C.  B., 
N.  S.  405 ;  BeekeU  v.  Midland  By.  Co.,  L.  E.,  1  0.  P.  241;  B.  v.  Cambrian 
By.  Co.,  L.  E.,  4  Q.  B.  320.  So  in  the  case  of  an  award  under  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  65) ;  PeareaU  v.  Brierley  HiU  Local 
Board,  11  Q.  B.  D.  735 ;  9  App.  Ca.  595,  D.  P. ;  or  under  the  Artizans' 
and  Labourers'  Dwellings  and  Improvement  Act,  1875  {Id.  c  36).  WilJnna 
V.  Mayor  of  Birmingham,  25  Ch.  D.  78.  Where  the  award  is  given  for 
one  entire  sum,  if  any  part  of  the  sum  be  given  contrary  to  law  the  whole 
is  invalidated.    Bedeett  v.  Midland  By.  Co.,  »upra. 

Of  the  effect  of  awards  under  inclosure  Acts,  see  further  ante,  p.  151. 
Where  an  award  under  seal  directs  the  payment  of  money,  the  award  does 
not  create  a  specialty  debt,  although  the  submission  was  also  under  seaL 
Talbot  V.  Shrewsbury,  El.  of,  L.  E.,  16  Eq.  26. 


STAMPS. 

The  subject  of  stamps,  though  important  and  useful  at  ^in  Priue,  is 
one  that  cannot  be  treated  of  at  length  in  a  work  of  this  kind.  The 
following  summary  only  contains  some  of  the  principal  heads,  and  a 
selection  of  the  most  useful  decisions  on  the  Acts.  Nearly  all  the  prior 
Stamp  Acts  were  repealed  by  the  Inland  Eevenue  Eepeal  Act,  1870 
(33  &  34  Yict.  c.  99),  and  their  provisions  embodied,  with  some  modifi- 
cations, in  a  consolidated  form,  under  the  title  of  the  Stamp  Act,  1870 
{Id.  c.  97).  The  duties  on  Policies  of  Marine  Insurance  {vide  post,  p.  261), 
were  an  unfortunate  exception  from  this  consolidation. 

The  stamp  duties  cited  m  the  following  pages  are  all,  unless  otherwise 
stated,  those  specified  in  the  schedule  to  the  Stamp  Act,  1870.  These 
duties  are,  by  sects.  1,  3,  imposed  on  and  after  the  1st  January,  1871,  on 
the  instruments  specified  in  the  schedule,  in  lieu  of  all  omer  duties 
thereon,  and  are  suoject  to  the  exemptions  contained  in  the  schedule,  and 
in  any  other  Acts  for  the  time  being  in  force,  and  by  sect.  6,  they  are 
charged  in  accordance  with  the  regulations  of  that  Act.  Sect.  5  provides 
that  **  except  where  express  provision  to  the  contraij  is  made  by  this  or 
any  other  Act,"  the  same  duties  are  to  be  charged  on  instruments  relating 
to  the  property  of  the  Crown,  or  the  private  property  of  the  sovereign,  as 
on  inslruments  relating  to  the  property  of  subjects ;  such  express  provi- 
sion is  made  in  the  stat  10  Gbo.  4,  c.  50,  s.  77,  with  reference  to  instru- 
ments entered  into  with  H.  M.'s  Commissioners  of  Woods  and  Forests, 
under  the  provisions  of  that  Act;  and  that  Act  is  incorporated  with  sub- 
seouent  Acts,  e.g.,  5  Yict.  c.  1,  s.  7. 

The  principal  changes  introduced  by  fhe  Act  are  the  abolition  of  pro- 
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gresdye  duty  and  the  general  reduction  of  the  Sde.  stamp  chargeable 
on  deeds  and  other  instruments  to  10«.  See  sect.  4  {post,  p.  251),  and 
schedule.  In  the  case  of  certain  awards  and  leases,  vide  post,  pp.  234» 
254,  the  duty  is  still  S5s, 

Stamp  duty  is  chargeable  on  an  instrument  in  accordance  with  its  legal 
effect.  B.  V.  Ridgwell,  6  B.  &  0.  665,  669,  per  Bayley,  J. ;  HvMon  ▼. 
Lippert,  8  Ap.  Ca.  309,  P.  C.  It  is  immaterial  by  what  title  the  parties 
thereto  may  designate  the  transactions  therein  recorded.  S.  C.  See  also 
Wale  y.  InL  Bev.  Corns*,  4  £x.  D.  270,  and  Limmer  AsphaMe  Paving 
Co.  y.  Id,,  cited jpoa^,  p.  223. 

By  51  &  52  Vict.  c.  8,  s.  20,  **  Eywy  condition  of  sale  framed  with  the 
yiew  of  precluding  objection  or  requisition  upon  the  ground  of  absence  or 
insufficiency  of  stamp  upon  any  instrument  executed  after  '  May  16th, 
1888,*  and  eyery  contract,  arrangement,  or  undertaking  for  assuming 
the  liability  on  account  of  absence  or  insufficiency  of  stamp  upon  any 
such  instrument  or  indemnifying  against  such  liability,  absence,  or  insuffi- 
ciency, shaU  be  yoid." 

Effect  of  want  of  stamp — stamp  when  presumed,']  By  the  Stamp  Act, 
1870,  8.  17,  unless  the  duty  and  penalty  be  paid  at  the  trial  under  sect.  16 
{post,  p.  227),  * '  no  instrument  executed  in  any  part  of  the  United  Kingdom, 
or  relating,  wheresoeyer  executed,  to  any  properly  situate,  or  to  any 
matter  or  thing  done  or  to  be  done,  in  any  part  of  the  United  Kingdom, 
shaU,  except  in  criminal  proceedings,  he  pleaded  or  given  in  evidence,  or 
admitted  to  he  good,  useful,  or  available  in  law  or  equity,  unless  it  is  duly 
stamped  in  accordance  with  the  law  in  force  at  the  time  when  it  was  first 
executed.*'  The  words  in  italics  are  identical  with  those  of  the  analogous 
proyisions  of  the  earliest  Stamp  Acts  (5  &  6  W.  &  M.  c.  21,  s.  11 ;  9  &  10 
Will.  3,  c.  25,  s.  59),  with  the  exception  that  those  were  limited  in  their 
operation  to  eyidence  giyen  in  any  court.  Those  proyisions  were  incorpo- 
rated in  succeeding  Stamp  Acts,  e,g,,  55  Geo.  3,  c.  184,  s.  8 ;  13  &  14  Yict. 
c.  97,  s.  2,  &c., — ^until  their  repeal  by  33  &  34  Yict.  c.  99.  The  cases 
cited  below,  decided  under  the  earlier  Acts,  are  consequently  applicable  to 
the  Stamp  Act,  1870,  s.  17,  supra. 

Sect.  22  imposes  a  penalty  on  the  person  who,  in  the  course  of  his  office, 
enrols,  registers,  or  enters,  in  or  upon  any  rolls,  books,  or  records,  any 
instrument  not  duly  stamped.  See  also  sect.  57,  ^p)st,  p.  243.  These 
sections  do  not,  howeyer,  inyalidate  the  registration,  &c.,  otherwise 
regular,  of  an  instrument  not  duly  stamped.  Bellamy  y.  SavU,  4  B.  &  S. 
265 ;  32  L.  J.,  Q.  B.  366. 

The  effect  of  sect.  17,  supra,  is  that  an  instrument  requiring  a  stamp, 
cannot,  in  general,  be  admitted  in  eyidence  without  bein^  stamped ;  and 
conse(|uenuy  the  objection  of  the  want  of  a  proper  stamp  is  raised  by  any 
pleadings  that  render  it  necessary  to  put  the  document  in  eyidence. 
Thus,  in  an  action  on  a  bill,  the  objection  will  arise  on  a  trayerse  of  the 
drawing  or  acceptance.  Dawson  y.  Macdonald,  2  M.  &  W.  26 ;  M*Dowall 
y.  Lyster,  Id.  52.  If  parties  agree  oraUy  or  by  implication  to  be  boimd 
by  the  same,  terms  as  those  contained  in  another  written  instrument,  the 
latter  cannot  be  giyen  in  eyidence  unless  properly  stamped.  Turner  y. 
Power,  7  B.  &  C.  625 ;  Walliss  y.  Broadhent,  4  Ad.  &  E.  877 ;  Alcock  y. 
Delay,  4  E.  &  B.  660.  Where  a  bond,  required  to  be  giyen  by  a  judge's 
order,  had  been  inadyertently  filed  by  an  officer  of  the  court,  although 
unstamped,  and  immediately  the  defect  was  discoyered  the  party  filing 
the  bond  procured  it  to  be  stamped,  the  original  defect  was  cured  as 
regards  third  parties  who  had  no  notice  of  the  defect ;  and  it  would  seem 
also  for  all  purposes.    Darby  y.  Waterlow,  L.  B.,  3  0.  P.  453. 

When  an  lu^tamped  instrument  in  writing  has  been  lost ;  B,  y.  Castle 
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Morton^  3  £.  &  A.  588 ;  or  destroyed  even  by  the  party  who  objects  to 
the  want  of  the  stamp ;  Bipjnner  y.  Wright,  2  B.  &  A.  478 ;  oral  evidence 
of  the  contents  is  inadmissible.  But  where  an  instrument  has  been  lost 
or  is  not  produced  upon  notice,  and  there  is  no  evidence  given  respecting 
it  one  way  or  the  other,  the  presumption  is  that  it  was  properly  stamped; 
but  if  it  oe  shown  to  be  at  one  time  unstamped,  the  presumption  is  that 
it  continued  unstamped,  until  the  presumption  is  reoutted  oy  some  evi- 
dence contra,  so  as  either  to  prove  the  stamping,  or  to  leave  it  alto«^ther 
uncertain.  Cloamadeuc  v.  Carrel^  18  C.  B.  36 ;  Marine  Investment  Co.  v. 
Heavinide,  L.  E.,  5  H.  L.  624.  See  also  Arhon  v.  Fussell,  7  L.  T.,  N.  S. 
283,  Ex.  M.  T.  1862 ;  Blair  v.  Ormond,  1  De  G.  &  Sm.  428.  Thus,  where 
an  indenture  of  apprenticeship,  executed  thirty  years  before,  was  lost,  it 
was  presumed  to  nave  been  properly  stamx>ed,  though  an  ofBcer  from  the 
Stamp  Office  stated  that  it  did  not  appear  that  any  such  indenture  had 
been  stamjied.  R,  v.  Long  Buckby,  7  East,  45.  So,  an  order  for  payment 
given  by  the  defendant  to  the  plaintiff,  and  lost  by  the  latter,  will  be 
presumed,  as  against  the  defendant,  to  have  been  duly  stamped.  Pooley 
V.  Ooodufin,  4  Ad.  &  E.  94.  An  unstamped  copy  under  the  nand  of  the 
party  against  whom  it  is  offered  as  secondaiy  evidence  is  admissible,  and 
the  due  stamping  of  the  original  is  presumed,  unless  disproved.  Smith  v. 
Maguire,  1  F.  &  F.  199.  Where  a  party  refuses  to  produce  an  agreement 
after  notice,  it  will  be  presumed,  as  against  him,  to  be  properly  stamped ; 
Criep  V.  Andereon,  1  Stark.  35 ;  unless  evidence  be  given  that  it  was  not 
stamped.  Crotuther  v.  Solomons,  6  C.  B.  758.  In  the  cases  in  which  a 
personal  penalty  is  imposed  by  51  &  52  Yict.  c.  8,  s.  18,  post,  pp.  226,  227, 
for  not  stamping  a  document  within  a  certain  time,  it  would  seem,  on  the 

Srinciple  of  the  presumption  of  innocence,  vide  ante,  p.  94,  that  unless  the 
ocument  be  shown  to  be  unstamped  after  the  lapse  of  that  time,  it  must 
be  presumed  to  have  been  duly  stamjied  within  that  time.  In  L.  <fe  County 
Banking  Co,  v.  Raidiffe{B&Q  6  Ap.  Ca.  730),  the  C.  A.  received  a  copy,  stamped 
as  an  original,  as  evidence  of  an  unstamped  document  whicn  had  been 
destroyed ;  but  it  is  difficult  to  see  on  what  principle  this  copy  could  have 
been  admitted.  See  also  Marine  Investment  Co.  v.  Heaviside,  L.  R.,  5 
H.  L.  630.  If  an  instrument  be  produced  at  the  trial  bearing  adhesive 
stamps  properly  cancelled,  it  will  be  presumed  that  they  were  affixed  at 
the  proper  time.     Bradlaugh  v.  Be  Bin,  L.  R.,  3  0.  P.  286. 

Where  the  transaction  is  capable  of  being  legally  proved  by  other 
evidence  than  that  of  the  instrument  which*  ought  to  bear  a  stamp,  such 
evidence,  if  allowed  by  the  pleadings,  may  be  resorted  to ;  thus,  where  a 
promissory  note  appears  to  be  improperly  stamped,  the  plaintiff  may 
resort  to  the  original  consideration.  Farr  v.  Price,  1  East,  58 ;  Tyte  v. 
Jones,  Id,  n.  In  Vincent  v.  Cole,  M.  &  M.  257,  where  a  witness  called  by 
the  plaintiff  stated  that  the  work,  the  payment  for  which  formed  the 
subject  of  the  claim,  was  commenced  under  a  written  agreement,  but  that 
fhe  items  relied  on  by  the  plaintiff  were  extras,  and  not  contained  in  it, 
Ld.  Tenterden  ordered  the  agreement  to  be  produced,  and  as  it  was 
unstamped  the  plaintiff  was  nonsuited.  But,  in  Reid  v.  Batte,  Id,  413,  a 
distinct  order  oy  the  defendant  having  been  proved,  Ld.  Tenterden 
thought  that,  though  it  was  shown  that  the  work  was  commenced  under  a 
written  contract,  the  contract  need  not  be  produced.  And  a  verbal 
admission  of  a  debt,  and  promise  to  pay  it,  may  be  proved,  though  the 
party  at  the  same  time  gave  an  unstamped  admission  and  promise  to  pay. 
Singleton  v.  Barrett,  2  0.  &  J.  368.  So,  though  an  unstamped  receipt  is 
no  evidence  of  payment,  the  fact  of  payment  may  be  proved  by  a  witness 
who  was  present,  and  he  may  be  allowed  to  use  tne  unstamped  receipt  for 
the  purpose  of  refreshing  his  memory.  Bambert  v.  Cohen,  4  Esp.  213. 
See,  as  to  use  of  unstamped  copies  and  counterparts  as  secondary  evidence 
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of  the  ori^^inals,  |M>a<,  pp.  249,  252.  In  the  case  of  the  payment  of  legacies 
special  evidence  is  required,  vide  post,  p.  266.  Where  an  action  is  brought 
upon  an  instrument  which  ought  to  be  stamped,  and  the  form  of  the 
pleading  is  such  that  at  the  trial  it  is  not  necessary  to  produce  it,  the 
court  wiU  not  examine  whether  it  is  legally  available  with  reference  to 
the  stamp  laws.  Fer  Ld.  Eldon,  C,  Hudaleston  v.  Briecoey  11  Yes.  596; 
Thynne  v.  Protheroe,  2  M.  &  S.  553.  When  a  bill  of  exchange  on  a  wrong 
stamp  has  been  given  for  ^oods  sold,  the  vendor,  in  suing  for  the  price, 
need  not  prove  notice  of  dishonour.     Cundy  y.  Marriott,  1  B.  &  Ad.  696. 

If  a  plaintiff  succeed  in  making  out  a  case  of  implied  or  oral  contract, 
and  it  does  not  appear  on  the  cross-examination  of  his  witnesses  that  there 
was  any  contract  in  writing,  the  defendant  will  not  be  allowed  to  ^ve  an 
unstamped  written  contract  in  evidence  for  the  purpose  of  nonsuitmg  the 
plaintiff.  Fielder  v.  Bay,  6  Bing.  332 ;  B.  v.  Padstow,  4  B.  &  Ad.  208 ; 
Magnay  v.  Knight,  1  M.  &  Or.  944.  But  where  the  defendant  being  called 
as  a  witness  for  the  plaintiff,  proved  that  there  was  a  written  agreement, 
and  on  Ids  being  called  on  to  produce  it,  it  appeared  to  be  unstamped,  it 
was  held  that  tne  plaintiff  muist  be  nonsuited;  Alcock  v.  Delay,  4  E.  &  B. 
660 ;  for  an  imstamjied  agreement  is  not  a  nuUity.  S.  C,  and  B,  v.  Watts^ 
cited  Id.  A  party  who  executes  the  counterpart  of  a  deed,  properly 
stamped,  cannot  object  to  its  admissibility  in  evidence  on  the  ground  that 
the  original  is  not  properly  stamped.  Paul  v.  Meek,  2  Y.  &  J.  116.  Now, 
however,  in  every  case,  except  a  lease  not  executed  by  the  lessor,  the 
counterpart  must  bear  a  denoting  stamp,  unless  it  be  stamped  as  an 
original,  vide  poet,  p.  252.  The  s1»m}>  must  be  such  as  was  applicable  to 
the  instrument  at  the  time  of  its  execution.   Clarke  v.  Boche,  3  Q.  JB.  D.  170. 

Ututamped  instrument,  when  evidence  for  collateral  purposes, "]  In  many 
cases,  an  instrument,  not  properly  stamped,  is  admissible  to  prove  a 
collateral  fact.  And  the  fact  seems  to  be  collateral,  if  the  instrument  be 
offered,  not  for  the  purpose  of  giving  effect  to  it,  but  in  order  to  prove 
something  independent  of,  and  imconnected  with,  the  purpose  for  which 
the  stamp  is  required  to  be  impressed.  Thus,  in  an  action  of  debt  for 
bribery  at  an  election,  an  imstamped  promissory  note  payable  to  the 
defendiemt,  which  a  witness  said  he  had  given  for  the  repayment  of  money 
received  by  him,  as  a  voter,  from  the  defendant,  is  evidence  to  corroborate 
the  testimony  of  the  witness.  Dover  v.  Maestaer,  6  Esp.  92.  So,  an  un- 
stamped agreement  has  been  admitted  between  the  parUes  to  prove  usury. 
Nash  V.  Iktncomh,  1  M.  &  Bob.  104.  Or,  to  show  the  illegal  consideration 
of  the  plaintiff's  debt.  Coppock  y.  Bovver,  4  M.  &  W.  361.  Or,  to  refresh 
the  memory  of  a  witness,  ante,  pp.  175, 176,  220.  Or,  to  show  fraud :  thus 
an  unstamped  promissory  note  may  be  given  in  evidence  to  establish 
fraud,  by  showing  that  it  was  written  by  the  maker  in  a  state  of  intoxica- 
tion. Gregory  v.  Fraser,  3  Camp.  454 ;  Keable  v.  Payne,  8  Ad.  &  E.  555 ; 
B.  V.  Oompertz,  9  Q.  B.  824.  So,  an  unstamped  agreement  may  be  used 
to  show  fraud.  Ashcombe  v.  Ellam,  2  F.  &  F.  306.  And  see  Holmes  y. 
Sixsmith,  7  Exch.  802;  21  L.  J.,  Ex.  312.  And  an  allegation  that 
plaintiff  delivered  up  a  guarantee  may  be  proved  by  deliyery  of  an  un- 
stamped guarantee.    Haigh  v.  Brooks,  10  Ad.  &  E.  309. 

In  Ex  parte  Wensley,  1  D.  J.  &  S.  273 ;  32  L.  J.,  Bky.  23,  an  unstamped 
and  unregistered  trust  deed  was  admitted  by  Ld.  Westbury,  C,  in  proof 
of  an  act  of  bankruptcy ;  in  Ex  parte  Potter,  34  L.  J.,  Bky.  46,  he  dis- 
approved of  this  case,  apparently  under  the  impression  that  it  had  been 
decided  by  Ld.  Campbell ;  see  report  in  13  W.  E.  190 ;  and  Id,  n. ;  but 
Ex  parte  Wensley,  supra,  has  been  since  followed  in  Hobson  v.  Thelluson, 
L.  E.,  2  Q.  B.  642;  in  Ponsford  y.  Walton,  L.  E.,  3  C.  P.  167 ;  and  in 
Ex  parte  Squire,  L.  E.,  4  Ch.  47. 
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It  has  been  held  that  the  court  cannot  inspect  an  unstamped  contract 
eren  for  the  purpose  of  ascertaining  whether  its  contents  preclude  the 
admission  of  oral  evidence  of  extras.  Buxton  y.  Cornish^  12  M.  &  W.  426. 
But  the  dictum  of  Bayley,  J.,  B,  y.  Pendleton,  15  East,  449,  and  the  deci- 
sion in  Beed  y.  Deere,  7  B.  &  0.  261,  seem  at  yariance  with  this  ruling; 
however,  the  cases  may  perhaps  be  reconciled  by  holding  that  where  the 
work,  the  price  of  which  is  claimed,  cannot  be  proved  without  disclosing 
the  existence  of  a  written  and  unstamped  contract,  the  court  cannot 
inspect  that  contract  for  the  purpose  of  ascertaining  whether  the  work 
actually  in  question  does  or  does  not  come  within  its  terms :  but  it  is 
otherwise  where  such  work  can  be  proved  by  independent  evidence  which 
does  not  require  the  contract  to  be  produced ;  see  infra.  Such  an  instru- 
ment cannot  be  read  to  the  jury  as  evidence  of  the  contract,  or  any  part 
of  it,  in  respect  of  which  the  plaintiff  sues.  Jardine  v.  Payne,  1  B.  &  Ad. 
670.  Yet,  m  an  action  for  goods  sold,  a  bill  of  parcels,  on  which  the 
seller  has  written  an  unstamped  receipt  when  he  made  out  the  bill,  may 
be  put  in  by  the  defendant  as  evidence  that  another  person,  and  not  he, 
was  debited  by  the  plaintiff  as  buyer :  for  it  is  not  used  oa  a  receipt,  nor 
need  that  part  be  read.  Millen  v.  Dent,  10  Q.  B.  846.  A  statement  of 
account  is  admissible  against  the  party  whose  unstamped  receipt  for  the 
balance  is  signed  at  the  foot.  MaUheson  v.  Boss,  2  H.  L.  0.  286.  But  if 
the  payment  nad  been  in  dispute  in  the  cause,  or  had  been  material  in  the 
issue  between  the  parties,  so  that  it  would  have  been  necessary  to  instruct 
the  jury  to  discharge  the  receipt  from  their  minds,  it  is  questionable 
whether  the  statement  could  then  have  been  admitted,  even  for  Ihe 
collateral  puipose  of  proving  the  account.    Ld.  Campbell,  0.  J.,  S.  C,  Ih. 

On  trial  of  issues  out  of  Chancery  upon  a  suit  for  specific  performance 
of  a  sale,  a  writing  in  the  following  form  was  put  in  by  the  vendee : — 

**  Eeceived  of  A.  S.  the  sum  of ,  being  the  amount  of  three  tenements 

sold  by  me  adjoining,  &c.  Signed,  C.  D.  (the  vendor).  The  two  ques- 
tions were,  1.  Whether  there  was  a  contract  of  sale?  2.  Whether  there 
was  any  payment?  The  writing  was  stamped  as  an  agreement  only. 
Upon  an  appeal  in  Chancery,  Ld.  Cottenham  considered  l£e  paper  inad- 
missible on  the  first  issue,  being  an  attempt  to  prove  an  agreement  by 
proving  the  fact  of  payment.  On  a  further  trial  and  appeal,  Ld.  St. 
Leonards',  C,  held  it  admissible  evidence  of  the  contract  of  sale.  It  was 
not  contended  to  be  admissible  as  proof  of  payment,  and  it  contained  all 
the  terms  of  the  contract,  with  the  signature  of  the  vendor  subscribed. 
Evans  v.  Prothero,  2  Mac.  &  G.  319 ;  20  L.  J.,  Ch.  448;  S.  C,  1  D.  M.  & 
G.  572;  21  L.  J.,  Ch.  772. 

A  party  declared  upon  two  written  agreements,  by  the  second  of  which 
variations  were  made  in  the  first :  there  were  counts  upon  each  separately, 
and.it  appeared,  when  the  instruments  were  produced  in  evidence  by  tibe 
plaintiff,  that  the  first  only  was  stamped :  it  was  held  that  the  second 
could  not  be  read  in  evidence  to  support  the  plaintiff's  case,  but  might  be 
looked  at  by  the  court  in  order  to  ascertain  whether  the  first  was  ^tered 
by  it ;  and  that,  if  it  were,  the  plaintiff  could  not  exclude  the  second 
agreement,  and  proceed  upon  the  first  only.  Beed  v.  Deere,  7  B.  &  C.  261. 
Where,  in  an  action  against  an  acceptor,  it  appeared  that,  on  the  bill 
becoming  due,  his  name  had  been  erased  and  another  bill  (unstamped) 
drawn  on  the  back  of  the  first,  it  was  held  that  the  unstamped  bill  could 
not  be  submitted  to  the  jury  for  the  purpose  of  drawing  the  conclusion 
that  the  first  bill  had  been  cancelled.  Sweeting  v.  Halse,  9  B.  &  C.  335. 
But  where  the  plaintiff  proved  a  deposit  of  money  on  certain  terms  con- 
tained in  a  promissory  note  duly  s&mped,  and  the  note  was  afterwards 
altered  by  consent  so  as  to  become  invalid  for  want  of  a  fresh  stamp,  it 
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"Was  held  to  be  still  admissible  evidence  of  the  terms  of  the  deposit. 
Sutton  V.  ToomeTy  7  B.  &  0.  416.  On  a  plea  of  payment  to  an  action  on  a 
biU,  where  some  proof  appeared  on  the  |)laintiff  s  evidence  that  payment 
was  made  by  another  bill,  he  may  put  in  the  bill  to  show  ih&t  it  was 
unavailable  for  want  of  a  stamp.     Smart  v.  Nokes,  6  M.  &  Gx.  911. 

Stamps  how  applied — Number  required."]  By  the  Stamp  Act,  1870,  s.  7, 
"  (1.)  Every  instrument  written  upon  stamped  material  is  to  be  written 
in  such  manner,  and  every  instrument  partly  or  wholly  written  before 
being  stamx>ed  is  to  be  so  stamped,  that  the  stamp  may  appear  on  the  face 
of  the  instniment,  and  cannot  be  used  for  or  applied  to  any  other  instru- 
ment written  upon  the  same  piece  of  material. 

(2.)  If  more  than  one  instrument  be  written  upon  the  same  piece  of 
material  every  one  of  such  instruments  is  to  be  separately  and  distinctly 
stamped  with  the  duty  with  which  it  is  chargeable.'* 

Sect.  8.  *' Except  where  express  provision  to  the  contrary  is  mstde  by 
this  or  any  other  Act, 

(1.)  An  instrument  containing  or  relating  to  several  distinct  matters  is 
to  be  separately  and  distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  dufy  in  respect  of  each  of  such  matters. 

(2.)  An  instrument  made  for  any  consideration  or  considerations  in 
respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and  also  for  any 
further  or  other  valuable  consideration  or  considerations,  is  to  be  charged 
with  duty  in  respect  of  such  last-mentioned  consideration  or  considera- 
tions as  if  it  were  a  separate  instrument  made  for  such  consideration  or 
considerations  only." 

The  stamp  required  depends  on  the  true  character  of  the  instrument, 
notwithstanding  what  it  purports  to  be,  and  it  is  to  be  stamped  for  its 
leading  and  principal  object,  and  this  stamp  covers  everything  accessory 
to  this  object.  Limmer  AsphaUe  Paving  Co,  v.  Inl,  Rev,  Coms,,  L.  B.,  7  Ex. 
211,  215,  217 ;  and  vide  ante,  p.  219.  But  where  one  instrument  operates 
as  two  independent  ones,  each  of  which  would  be  liable  to  duty,  it  must  be 
stamped  in  respect  of  each,    ffadaetty,  Id.y  3  Ex.  D.  46,  post,  p.  247. 

Where  the  subject-matter  of  the  instrument  is  joint,  though  several 
persons  are  interested  in  it,  only  one  stamp  is  requisite.  Thus,  an  assign- 
ment of  the  prize-money  of  several  seamen  on  board  a  privateer,  payable 
out  of  one  fund,  requires  only  one  stamp.  Baker  v.  Jardine,  13  East, 
235,  n.  So,  an  agreement  by  several  for  a  subscription  to  one  common 
fund.  Davis  v.  WiUiame,  13  East,  232.  So,  an  agreement  of  reference 
by  all  the  underwriters  on  one  policy.  Qoodson  v.  Forbes,  6  Taunt.  171. 
So,  a  bond  by  several  obligors  in  a  penalty  conditioned  for  the  perform- 
ance of  certam  acts  by  each  and  every  of  them.  Bowen  v.  Ashley ,  1  N.  R. 
274  ;  and  see  Stead  v.  Liddard,  1  Bing.  196.  So,  an  agreement  by  three 
persons,  in  consideration  that  A.  would  pay  a  certain  debt  and  costs,  to 
indemnify  A.  to  the  extent  of  50Z.,  to  be  paid  separately  by  each  with 
one-fourm  of  the  costs,  requires  only  one  stamp.  Bamsbottom  v.  Davis,  4 
M.  &  W.  584.  A  release  by  several  commoners  of  their  respective  rights, 
to  make  them  competent  witnesses,  required  only  one  stamp.  Carpenter 
V.  Buller,  2  M.  &  Bob.  298.  And  a  single  release  of  all  encroachments  by 
persons  who  had  severally  encroached  on  a  common,  made  to  the  trustees 
of  the  commoners  in  general,  was  held  to  require  only  one  stamp.  Doe  d. 
Croft  V.  Tidbury,  14  0.  B.  304.  See  also  Thomas  v.  Bird,  9  M.  &  W.  68. 
So,  where  the  members  of  a  mutual  insurance  club  all  executed  the  same 
power  of  attorney,  severally  authorising  the  persons  therein  named  to 
sign  the  club  policies  for  uiem.  Allen  v.  Morrison,  8  B.  &  C.  565.  "So, 
where  several  shareholders  convey  their  interests  by  one  deed,  only  one 
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ad  valorem  stamp  for  the  total  amount  is  neoessary.     WilU  t.  Bridge,  4 
Exch.  193.    See  also  Freeman  v.  Inl,  Rev,  Corns.,  L.  E.,  6  Ex.  101. 

When  an  agreement  refers  to  another  document,  and  the  two  papers 
form,  in  fact,  but  one  agreement,  it  is  sufficient  if  one  of  them  only  Bear 
a  stamp.  Peate  v.  Bicken,  1  C.  M.  &  £.  422.  The  document  might, 
however,  require  a  stamp  as  a  sdiedule,  vide  ScheduU,  pott,  p.  268.  %ut 
where  a  paper  contains  several  contracts,  and  consequently  rec^uires 
several  st^ps,  and  only  one  is  impressed  upon  it,  that  stamp  apphes  to 
the  contract  only  on  which  the  stamp  is  impressed.  Powell  v.  Edmundsy 
12  East,  6.  Where  a  paper  contains  a  number  of  independent  contracts 
with  different  tenants,  though  under  the  same  general  terms  of  holding, 
and  there  is  but  one  stamp  upon  it,  it  is  matter  of  evidence  to  whidi 
contract  the  stamp  applies,  and  the  juxtaposition  of  the  stamp  is  to  be 
regarded.  Doe  d.  Copley  v.  Day,  13  East,  241 ;  and  now  see  sect.  7, 
ante,  p.  223.  And  if  it  be  uncertain  to  which  the  stamp  applies,  the 
paper  is  inadmissible.  Shipion  v.  Thornton,  9  Ad.  &  JB.  331.  The 
several  admissions  of  five  corporators,  as  freemen,  were  written  on  the 
same  papner  with  only  one  stamp ;  such  stamp  was  held  to  apply  to  the 
first  admission  only,  and  the  others  could  not  be  read.  R.  v.  Reeks,  2  Ld. 
Baym.  1446 ;  and  see  Perry  v.  Bouchier,  4  Camp.  80 ;  Waddington  v. 
Francis,  5  Esp.  182.  To  a  stamped  agreement  to  refer  a  question  to  A. 
the  parties  some  days  afterwaros  added  a  memorandum  appointing  B. 
instead  of  A. :  held  mat  one  stamp  was  sufficient.  Taylor  v.  Parry,  I  M. 
&  Gr.  604.  Where  the  defendant  made  in  his  own  name  a  single 
agreement  as  to  goods  of  his  own  and  also  goods  of  himself  and  partners, 
the  whole  of  the  goods  forming  part  of  the  cargo  of  one  ship,  and  signed 
in  the  name  of  the  firm :  held,  in  an  action  on  it  against  him  edone,  that 
only  one  stamp  was  necessary.    Shipton  v.  Thornton,  9  Ad.  &  E.  314. 

Number  of  words."]  As  the  Stamp  Act,  1870,  contains  no  provision 
charging  progressive  dut^,  the  number  of  words  in  any  instrument 
chargeable  under  that  Act  is  now  immaterial. 

Foreign  instruments.']  Under  sect.  17  {ante,  p.  219),  no  instrument, 
wherever  executed,  relating  to  any  property  situate,  or  to  anv  matter  or 
thing  done  or  to  be  done,  in  the  United  Kingdom,  shall  be  given  in 
evidence  unless  stamped.  If  a  stamp  be  necessary  to  render  an  instru- 
ment valid  in  one  of  the  British  colonies,  is  has  been  held  that  it  cannot 
be  received  in  evidence  without  that  stamp  here.  Clegg  v.  Levy,  3  Camp. 
167 ;  Alves  v.  Hodgson,  7  T.  B.  241.  So,  where  a  foreign  contract  is  void 
for  want  of  a  foreign  stamp,  it  will  also  be  void  in  this  country.  Bristoto 
V.  Sequeville,  5  Excn.  275.  But  as  a  eeneral  rule  our  courts  do  not  take 
notice  of  foreign  revenue  laws ;  theremre  an  tmstamped  receipt,  given  in 
France,  will  1^  evidence  here,  though  the  French  law  requires  that  it 
should  be  stamjied.    James  v.  Catherwood,  3  D.  &  By.  190. 

Under  sect.  15  (2,  a),  amended  by  51  &  52  Vict.  c.  8,  s.  18  (2)  (see  also 
Id.  s.  18  (1),  cited  |708^  p.  226),  an  mstrument  first  executed  abroad  may 
be  stamped  within  thirty  days  after  its  first  arrival  in  the  United  King- 
dom, without  the  payment  of  any  penalty.  A  contract  made  in  a  British 
ship  at  sea  is  in  tne  same  position  with  regard  to  a  stamp  as  one  made 
abroad ;  see  Ximenes  v.  Jaques,  1  Esp.  311. 

As  to  the  stamps  rec^uired  by  foreign  bills,  promissorv  notes,  charter- 
parties,  and  policies  of  msurance,  see  under  those  respective  heads. 

Value,  how  ascertained, — Statement  o/.J  By  sects.  11,  12,  foreign  or 
colonial  currency  is  to  be  valued  accordmg  to  the  rate  of  exchanse,  and 
stock,  &c.,  is  to  be  valued  at  the  average  price  at  the  date  of  the  mstru* 
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ment.    By  sect.  13,  an  instrument  stating  the  value  so  estimated  'and 
stamped  accordingly  is,  primd  facie^  duly  stamped. 

Denoting  stamp,^  This  is  used,  under  sect.  14,  to  indicate  that  an 
instrument  whidi  would,  primd  fade^  be  liable  to  higher  duty  is,  in  fact, 
correctly  stamped,  by  reason  of  the  higher  duty  haying  been  paid  on  some 
other  instrument.    See  Duplicate^  post,  p.  252. 

Adjudication  stamp  J  Under  sect.  18  (1),  (2),  (3),  the  Commissioners  of 
Inland  Bevenue  may  Be  required,  without  the  payment  of  any  fee,  to  affix 
a  stamp  on  any  executed  instrument,  denoting  that  it  is  not  liable  to  any 
duty,  or  to  assess  the  duty  thereon,  and,  on  payment  thereof,  to  affix 
thereto  a  stamp  denoting  that  the  full  amount  of  duty  has  been  paid. 
(4.)  *' Every  instrument  stamped  with  the  particular  stamp  denoting  either 
that  it  is  not  chargeable  with  any  duty  or  is  duly  stamped,  snail  be 
admissible  in  evidence  and  available  for  all  purposes,  notwithstanding 
any  objection  relating  to  duty."  The  section  does  not,  however  (5,  b,  c), 
appl^  to  an  instrument  chargeable  with  duty,  and  made  as  security  with- 
out limit,  nor  to  an  instrument  which  may  not  be  stamped  after  execu- 
tion. See  Prudential  Assurance,  &c,,  Co,  v.  Curzon,  8  Exch.  97;  22  L.  J., 
Ex.  85 ;  Morgan  v.  Pike,  14  0.  B.  473 ;  23  L.  J.,  C.  P.  64.  It  may  be 
observed  that  by  sect.  19  an  appeal  is  given  from  the  decision  of  the 
Commissioners  to  the  Court  of  !Ebcchequer,  which  court  is  now  merged  in 
the  Queen's  Bench  Division  of  the  High  Court,  vide  ante,  p.  193. 

Proper  denomintxtion,^  Sect.  9.  **  (1.)  A  stamp  which  by  any  word  or 
words  on  the  face  of  it  is  appropriated  to  any  particular  description  of 
instrument  is  not  to  be  used,  or,  if  used,  is  not  to  be  available  for  an 
instrument  of  any  other  description.  (2.)  An  instrument  falling  under 
the  particular  description  to  which  any  stamp  is  so  appropriated  as  afore- 
said is  not  to  be  deemed  duly  stamped,  unless  it  is  stamped  with  the 
stamp  so  appropriated." 

As  to  bills  of  exchange  bearing  a  stamp  of  a  wrong  denomination,  see 
poety  pp.  237,  238. 

Impressed  and  adhesive  stamps,"]  Sect.  23.  '*  Except  where  express 
provision  is  made  to  the  contrary,  all  duties  are  to  be  denoted  by  im- 
pressed stamps  only." 

Adhesive  stamps  are  allowed  in  the  cases  of  the  following  instruments : 
agreements  bearmg  6d.  stamp;  agreements  or  leases  bearing  Id.,  or  for 
furnished  houses,  &c.,  bearing  2s,  6d,  stamp;  cheques  and  other  bills  of 
exchange  payable  on  demand;  foreign  bills  of  excnange;  charter-parties; 
contract  notes;  copies  of  registers  of  baptism,  &c. ;  cost-book  mine  trans- 
fers ;  delivery  orders,  and  warrants  for  goods ;  letters  of  renunciation ; 
policies  of  insurance  (except  sea  and  life  policies) ;  protests  on  bills,  and 
notarial  acts ;  receipts ;  foreign  and  colonial  share  certificates ;  market- 
able security,  transferable  by  delivery  of  any  company,  or  foreign  govern* 
ment,  &c. 

By  45  &  46  Yict.  c.  72,  s.  13  (2),  (extending  the  provisions  of  44  &  45 
Yict.  c.  12,  s.  47),  adhesive  postage  stamps  *'  to  a  proper  amount  may  be 
used  to  denote  any  stamp  duties  of  an  amoimt  not  exceeding  2s.  6<i., 
which  may  legally  oe  denoted  by  adhesive  stamps,  not  appropriated  by 
any  word  or  words  on  Ihe  face  of  them  to  any  particular  description  of 
instrument." 
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Adhesive  stamps,  how  cancelled,"]  Sect.  24.  (1.)  "  An  inatroment,  t3ii9 
duty  upon  which  is  required,  or  permitted  by  law,  to  be  denoted  by  aa 
adhesiye  stamp  is  not  to  be  deemed  duly  stamped  with  an  adhesiye  stamp 
unless  the  person  required  by  law  to  cancel  such  adhesive  stamp  cancels 
the  same  by  writing  on  or  across  the  stamp  his  name  or  initials,  or  the 
name  or  initials  of  his  firm,  together  with  the  true  date  of  his  so  writing, 
so  that  the  stamp  may  be  effectuidly  cancelled,  and  rendered  incapable 
of  being  used  for  any  other  instrument,  or  imless  it  is  otherwise  proved 
that  the  stamp  appearing  on  the  instrument  was  affixed  thereto  at  the 
proper  time."  By  45  &  46  Vict.  c.  72,  s.  14  Tl),  where  the  stamp  duty  is 
denoted  by  two  or  more  adhesive  stamps,  eacn  stamp  is  to  be  cancelled  in 
the  manner  above  stated,  and  so  that  it  shall  be  rendered  incapable  of 
being  used  for  any  postal  puipose. 

It  will  be  seen  that  under  these  sections  cancellation  is  not  imperative ; 
it  merely  obviates  the  necessity  of  adducing  evidence  that  the  stamp  was 
affixed  at  the  proper  time.  Marc  v.  Rouy,  31  L.  T.,  N.  S.  372 ;  M.  T. 
1874,  Q.  B.  See  further  provision  in  the  case  of  foreign  biUs,  sect.  51, 
and  decisions  thereon,  post,  p.  237. 

The  several  sections  allowing  the  use  of  adhesive  stamps  enact  by 
whom  the  same  are  to  be  respectively  cancelled.  In  general  the  person 
first  signing  the  instnunent  is  the  proper  person  to  cancel  the  stamp ;  in 
the  case,  however,  of  charter-parties  the  last  person  executing  is  to  cancel 
the  stamp.     See  sect.  66,  post,  p.  244. 

Time  of  stamping,']  By  sect.  16,  an  instrument  may  in  general  be 
stamped  by  the  Commissioners  of  Stamps  with  an  impressed  stamp,  after 
execution,  on  payment  of  the  duty  and  a  penalty,  as  to  which  vide  infra  ; 
and  instruments  first  executed  abroad  may  be  stamped  within  thirty  days 
(61  &  52  Vict.  c.  8,  s.  18  (2))  after  their  first  arrival  in  the  United 
Kingdom  without  the  payment  of  any  penalty.  If  an  instrument  bear  a 
proper  impressed  stamp  when  produced  at  the  trial  it  is  sufficient,  though 
it  was  not  stamped  when  executed,  provided  the  commissioners  are  not 
expressly  prohibited  from  subsequently  affixing  a  stamp.  R.  v.  Chester, 
Bp,  of,  Stra.  624 ;  and  see  Rogers  v.  James,  7  Taunt.  147.  The  court  will 
not  inquire  whether  the  penalty  has  been  paid,  or  whether  the  stamp  has 
been  affixed  in  proper  time,  but  will  receive  the  instrument  in  evidence, 
when  the  stamp  is  not  required  by  statute  to  be  affixed  within  a  certain 
time.  R,  v.  Preston,  6  B.  &  Ad.  1028 ;  Rose  v.  Tomlinson,  3  Dowl.  49 ; 
Lacy  V.  Rhys,  4  B.  &  S.  873,  Ex.  Ch.,  post,  p.  265.  But  with  regard  to 
an  instrument  to  which  a  stamp  cannot  bylaw  be  subsequently  affixed, 
an  inquiry  as  to  the  time  of  affixing  is  admissible.  Qreen  v.  Davies,  4  B. 
&  0.  235.  And  as  an  adhesive  stamp  cannot  in  general  be  applied  to  an 
instrument  after  its  execution,  it  would  seem  that  in  this  case  an  inquiry 
as  to  when  the  stamp  was  affixed  is  admissible.  Express  evidence  as  to 
the  time  of  the  affixing  of  the  stamp  is  required  by  sect.  24  {ante,  p.  226), 
unless  it  has  been  cancelled  as  required  by  that  section.  !But  where,  as 
in  the  case  of  foreign  bills  of  exchange,  an  adhesive  stamp  is  to  be 
affixed  before  ne^tiation  in  this  country,  if  the  stamp  appear  on  the  bill 
at  the  trial,  this  is,  primd  facie,  sufficient  evidence.  Bradlaugh  y.  De  Rin^ 
L.  E.,  3  0.  P.  286. 

By  51  &  52  Vict.  c.  8,  s.  18  (1),  in  the  case  of  the  following  instruments 
liable  to  ad  valorem  duty,  viz. : — ^bonds,  covenants,  oonveyancee  or  transfers 
on  sale,  leases,  mortgages,  equitable  mortgages,  debentures,  warrants  of 
attorney,  and  settlements  execured  after  May  16th,  1888,  (a)  the  instrument 
must  be  stamped  before  the  expiration  of  thirty  days  after  it  is  first  executed 
or  first  received  in  the  United  Kingdom  if  executed  abroad,  unless  the 
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opinion  of  the  Commissioners  of  Inland  Eeyenue  as  to  tlie  amount  of  stamp 
dnty  chargeable  has  been  required  under  Stamp  Act,  1870,  s.  18»  ante^ 
p.  225,  in  which  case  (b)  the  instrument  must  be  stamped  within  fourteen 
days  of  the  notice  of  the  assessment. 

Penalty  for  stamping,']  By  sect.  15  (1),  in  general,  the  penalty  for 
stamping  after  execution  is  10^.,  and  where  the  duty  to  be  paid  exceeds 
10/.,  mterest  is  chargeable  on  the  duty  at  the  rate  of  bl,  per  cent,  per 
annum  from  the  day  on  which  the  instrument  was  first  executed  to  the 
time  when  the  interest  is  equal  to  the  amount  of  unpaid  duty.  But  (2, 2), 
and  51  &  52  Yict.  c.  8,  s.  18  (2) ),  the  Commissioners  of  Inland  Eeyenue 
are  empowered  to  remit  the  whole  or  any  part  of  the  penalty,  if  the  instru- 
ment be  brought  to  them  to  be  stamped  within  three  months  of  its  first 
execution.    As  to  instruments  first  executed  abroad,  vide  ante,  p.  224. 

Some  instruments  may  be  stamped  within  a  certain  time  of  t^eir  execu- 
tion without  penalty ;  and  in  the  case  of  others  the  amount  of  the  penalty 
differs  from  that  above  stated.  The  special  enactments  relating  to 
these  instruments  will  be  found  under  their  respective  heads,  post, 
pp.  229  et  seq, 

B^r  51  &  52  Yict  o.  8,  s.  18  (1)  (c),  in  the  case  of  instruments  falling 
within  this  sub-section,  vide  ante,  p.  226,  and  not  duly  stamped  under 
the  provisions  (a),  (b),  supra,  the  obligee,  covenantee,  vendee,  transferee, 
lessee,  mortgagee,  or  settlor,  as  the  case  may  be,  shall  forfeit  lOZ.,  **  and 
in  addition  to  the  penalty  jiayable  by  law  on  stamping  the  instrument, 
there  shall  be  paid  an  additional  penalty  equivalent  to  the  stamp  duty 
thereon,  unless  a  reasonable  excuse  for  the  delay  in  stamping,  or  for  the 
omission  to  stamp,  or  the  insufficiency  of  stamp,  be  afforded  to  the  satis- 
faction of  the  "....'*  court,  judge,  arbitrator,  or  referee  before  whom 
it  is  produced." 

Stamping  at  the  trial.']  By  the  Stamp  Act,  1870,  sect.  16  (I.)  **Upon 
the  production  of  an  instrument  chargeaole  with  any  duty  as  evidence  in 
any  court  of  civil  judicature  in  any  part  of  the  United  Kingdom,  the 
omcer  whose  duty  it  is  to  read  the  instrument  shall  call  the  attention  of 
the  judge  to  any  omission  or  insufficiency  of  the  stamp  thereon,  and  if 
the  instniment  is  one  which  may  legally  be  stamped  after  the  execution 
thereof,  it  may,  on  payment  to  the  officer  of  the  amount  of  the  unpaid 
duty,  and  the  penalty  payable  by  law  on  stamping  the  same  as  aforesaid, 
and  of  a  further  sum  of  \l,,  be  received  in  evidence,  saving  all  just 
exceptions  on  otiier  grounds.  (2.)  The  officer  receiving  the  said  duty  and 
penalty  shall  give  a  receipt  for  the  same."  .  .  .  (3.)  *' Upon  production 
to  the  Commissioners  of  any  instrument  in  respect  of  which  any  duty  or 
penalty  has  been  paid  as  aforesaid,  together  with  the  receipt  of  the  said 
officer,  the  payment  of  such  duty  and  penalty  shall  be  denoted  on  such 
instrument  accordingly."  This  section  is  a  re-enactment  of  the  provisions 
of  the  C.  L.  P.  Act,  1854,  ss.  28,  29.  By  44  &  45  Vict.  c.  12,  s.  44,  this 
section  shall  apply  to  the  production  of  instruments  in  evidence  **  in  all 
proceedings  b^ore  an  arbitrator  or  referee,  and  for  the  purposes  of  such 
application  the  arbitrator  or  referee  shall  be  *  the  officer  as  well  as  *  the 
judge '  in  the  said  section  mentioned." 

By  Stat.  39  &  40  Yict.  c.  6,  s.  2,  sect.  16  is  applied  to  a  policy  of  sea 
insurance ;  the  penalty  for  stamping  being  lOOZ. 

Time  and  mode  of  ohjeding  to  the  stamp,'\  After  proof  of  the  due  execu- 
tion of  an  instrument,  the  rule  is  that  it  hes  on  the  opponent  to  point  out 
any  objection  to  the  stamp.    If  indications  of  an  effaced  stamp  appear,  it 
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is  for  the  judge  to  decide  whether  he  is  satisfied  of  its  admissibility.  Doe 
d.  Fryer  v.  Coombs,  3  Q.  B.  687;  Wilson  v.  Smith,  12  M.  &  W.  401.  And 
the  objection  must  be  made  before  the  paper  is  read  in  eyidenoe.  Foss  y. 
Wagner,  7  Ad.  &  £.  116»  n.  But  where  the  objection  does  not  appear 
except  on  extrinsic  evidence,  the  objection  may  be  made  after  it  has  been 
read.  Fidd  y.  Woods,  Id,  114.  In  that  case  the  objection  was  that  a 
cheque  was  post-dated.  Interlocutory  proof  in  support  of  the  objection 
must  be  reoeiyed  ijistanter,  and  the  question  be  decided  by  the  jud^. 
Bartlett  y.  Smith,  11  M.  &  W.  483.  The  court  will  grant  a  new  trial 
where  the  eyidence  is  left  to  the  jury  as  part  of  the  defendant's  case.  Id. 
If,  howeyer,  the  objection  is  not  a  mere  stamp  objection,  as  where  the 
existence  of  the  original  stamped  policy  of  insurance,  a  copy  of  which  is 
tendered  in  eyidence,  is  disputed,  the  whole  question  must  be  left  to  the 
jury.  Stowe  y.  Quemer,  L.  R.,  6  Ex.  155,  cited  ante,  p.  10.  A  stamp 
objection  must  be  taken  at  the  earliest  possible  moment.  Robinson  y. 
Vernon,  Ld,,  7  0.  B.,  N.  S.  235;  29  L.  J.,  C.  P.  310.  Where  a  probate 
has  been  read  without  objection,  its  eyidenoe  could  not  be  excluded  by 
afterwards  showing  that  the  amount  of  personalty  passing  under  the  will 
exceeded  the  amount  covered  by  the  stunp.  S.  C.  Where  an  instrument 
bearing  an  agreement  stamp  only  was  put  in  as  such,  and  the  defendant's 
counsel  afterwards  relied  on  it  as  a  lease,  it  was  held  that  the  objection 
ought  then  to  be  taken  to  the  stamp,  and  was  too  late  on  a  motion  for  a 
new  trial.  Doe  d.  Philip  y.  Benjamin,  9  Ad.  &  E.  644.  >  The  fact  that  the 
defendant  was  a  party  to  the  fraud  on  the  revenue  will  not  estop  him 
from  objecting.     Steadman  y.  Duhamel,  1  0.  B.  888. 

It  was  formerly  competent  for  the  parties  to  overlook  the  want  of  a 
stamp  or  of  a  proper  stamp ;  but  by  sect.  16  (1),  and  44  &  45  Vict.  c.  12, 
s.  44,  ante,  p.  227,  the  objection  is  now  to  be  taken  by  the  officer  whose 
duty  it  is  to  read  the  document  at  the  trial. 

By  Rules,  1883,  0.  xxxix.  r.  8,  *'  A  new  trial  shall  not  be  granted  hj 
reason  of  the  ruling  of  any  judge  that  the  stamp  upon  any  document  is 
sufficient,  or  that  t£e  document  does  not  re<}uire  a  stamp."  The  C.  L.  P. 
Act,  1854,  s.  31,  which  was  in  like  terms,  is  repealed  by  46  &  47  Yict. 
c.  49 ;  it  would  seem,  however,  that  its  effect  is  retained  by  Id,  s.  6  (6),  if 
rule  8  is  ultra  vires,  as  contravening  J.  Act,  1875,  s.  20,  ante,  p.  152. 
Where  the  document  is  formally  tendered  in  evidence,  and  rejected  by 
the  judge  on  account  of  the  insufficiency  of  the  stamp,  the  ruling  is,  of 
course,  still  open  to  review.  Sharpies  v.  Rickard,  2  H.  &  N.  57 ;  26  L.  J., 
Ex.  302.  After  the  expression  of  the  judge's  opinion  adverse  to  the 
reception  of  the  document,  counsel  must  formally  tender  it  in  evidence 
and  require  a  note  to  be  taken  of  the  tender,  otherwise  the  point  will  be 
of  no  avail  on  a  motion  for  a  new  trial.  Campbell  v.  Loader,  34  L.  J., 
Ex.  50. 

Stamp  objections  by  the  officer  of  the  court  are  sometimes  avoided  by 
the  consent  of  the  parties  to  the  use  of  copies  of  unstamped  originals,  for 
the  officer  of  the  court  can  only  take  such  objections  as  the  parties  might 
have  taken  if  this  section  had  not  been  enacted.  If  an  admitted  copy  of 
a  document  be  put  in  evidence,  and  it  afterwards  appears  that  the  origmal 
was  not  duly  stamped,  the  unstamped  copy  is  still  admissible.  Traviss  y. 
Eargreave,  4  F.  &  F.  1078 ;  cor,  Keating,  J.  Where,  however,  the  objec- 
tion appeared  on  the  face  of  a  special  case,  the  court  refused  to  allow 
the  case  to  be  argued.  Nixon  v.  Albion  Marine  Insur,  Co,,  L.  B.,  2 
Ex.  338. 

The  stamp  duties  chargeable  on  those  instruments  which  are  most 
frequently  used  in  evidence  at  Nisi  Prius  will  be  found  below,  the  instru- 
ments bemg  arranged  in  alphabetical  order. 


Affidavit* — Agreement.  •  229 

Affidavit. 

Affidavit  or  Statutory  Declaration  made  under  the  proYisioiiB  of  5  &  6 
Will.  4,  c.  62  :—2s.  Qd. 

Exemptions,']  These  inolude  affidavit  (1)  made  for  the  immediate  pur- 
pose of  Deing  filed,  read,  or  used  in  any  court,  &c. ;  (2)  required  by  law 
&nd  made  before  a  justice  of  the  peace ;  (3)  required  at  the  Bank  of 
England  or  Ireland  to  prove  the  death  of,  or  to  identify,  any  proprietor 
of  stock  transferable  there,  or  to  remove  any  other  impediment  to  the 
transfer  of  any  such  stock;  (4)  relating  to  the  loss,  mutilation,  or  deface- 
ment of  any  bank-note  or  bank  post-bill ;  also  (5)  declaration  required 
to  be  made  pursuant  to  any  Act  relating  to  marriages  in  order  to  a  mar* 
liage  without  licence. 

A  statutory  declaration  forming  part  of  an  application  for  a  patent  is 
also  exempt  by  47  &  48  Yict.  o.  62,  s.  9. 


Agreement. 

Agreement  or  Contract,  accompanied  with  a  deposit.  See  Mortgage,  &c., 
and  sect.  105,  and  51  &  52  Yict.  c.  8,  ss.  14  (2,  3),  15  (I),  poet,  pp.  257 
€tseq. 

Agreement  for  a  lease  or  for  any  letting.  See  Lease,  and  sect.  96,  post, 
pp.  253,  254. 

*'  Agreement  or  Contract  made  or  entered  into  pursuant  to  the  Highway 
Acts  for  or  relating  to  the  making,  maintaining,  or  repairing  of  high- 
ways : — 6d." 

*'  Agreement,  or  any  Memorandum  of  an  agreement,  made  in  England  oi 
Ireland  under  hand  only,  or  made  in  Scotland  without  any  muse  oi 
registration,  and  not  otherwise  specifically  charged  with  any  dutv,  whether 
the  same  be  only  evidence  of  a  contract,  or  obligatory  upon  tiie  partiee 
from  its  being  a  written  instrument : — Qd." 

Sect.  36.  *'  The  dutv  of  6d.  upon  an  agreement  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
agreement  is  first  executed." 

The  exemptions  contained  in  the  schedule  are  treated  at  length,  post, 
pp.  232  et  seq. 

For  the  stamp  required  by  52  &  53  Yict.  c.  42,  s.  15,  on  an  agreement 
for  the  sale  of  any  equitable  interest  in  any  property,  or  of  any  interest 
in  anjr  jropertv  except  lands,  &c.,  or  goods,  &c.,  or  stock  or  marketable 
fiecunties,  or  ships,  vide  post,  p.  247. 


What  are  agreements  within  the  meaning  of  the  Stamp  Act."]  Many 
^documents,  almough  they  may  be  assistance  in  the  proof  of  an  original 
•or  substituted  contract,  do  not  require  to  be  stamped  as  agreements.  Of 
this  kind  are  directions  and  licences,  which  excuse  what  would  otherwise 
be  a  trespass  or  a  breach  of  contract.  So  also,  memoranda  of  agreements, 
the  terms  of  which  do  not  appear  to  have  been  mutually  and  finally 
-approved  of  by  the  contracting  parties,  before  or  at  the  time  when  these 
memoranda  were  committed  to  writing,  are  regarded  as  mere  proposals, 
and  may  be  admitted  in  evidence  without  a  stcmip.  In  Ingram  v.  Lea,  2 
Gamp.  521,  where  a  customer  wrote  down  upon  a  slip  of  paper  a  descrip- 
tion of  the  goods  which  he  had  ordered,  wnich  paper  he  signed  and  de- 
livered to  the  shopkeeper,  it  was  admitted  in  evidence  without  a  stamp. 
In  Parker  v.  Dubois,  1  M.  &  W.  31,  where  the  defendant,  in  answer  to  an 
application  to  that  effect,  wrote  back  authorizing  the  plaintiff  to  pay  a 
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call  upon  fihares  wliich  the  defendant  had  agreed  to  purchase  from  him, 
it  was  held  that  the  letter  required  no  stamp.  In  Bethdl  v.  Blencoiee,  3 
M.  &  Gr.  119,  a  memorandum  allowing  the  defendant,  a  projected  lodger,  to 
leave  lodgings  without  any  notice  if  he  saw  reason  to  suspect  embarrassment 
in  the  l^^ord,  and  signed  by  the  landlord,  was,  though  unstamped, 
admitted.  In  Walker  v.  Bostron,  9  M.  &  W.  411,  a  letter  written  by  the 
buyer  of  goods  to  his  factors,  directing  them  to  appropriate  the  proceeds 
of  the  sale  of  the  goods  to  the  payment  of  bills  accepted  by  the  buyer,  if 
these  bills  had  not  previously  oeen  honoured,  was  held  not  to  require  a 
stamp.  But  it  would  seem  under  the  present  Act  to  require  a  stamp 
under  sect.  48  {post,  p.  236),  as  a  bill  payable  on  demand,  vide  poat^ 
pp.  239,  240.  In  Jlill  y.  Ramm,  5  M.  &  Or.  789,  a  memorandum  si^ed 
Dj  a  tenant  authorizing  his  landlord,  upon  condition  of  withdrawing  a 
distress,  to  re-enter  and  distrain  in  case  of  default  in  payment  of  me 
rent  by  a  certain  day,  was  held  not  to  be  an  agreement  requiring  a  stamp. 
In  Fishvnck  y.  MUnes^  4  Exch.  825,  a  document  signed  by  a  tenant,  by 
which  he  requested  a  bailiff  to  forbear  selling  his  goods,  and  oonsentea 
that  they  should  remain  on  the  premises  in  his  possession  for  a  period  of 
three  months,  when  he,  the  tenant,  would  giye  them  up,  and  x>ay  all  costs 
and  charges  attending  the  distress,  was  aomitted  without  a  stamp.  In 
Edgar  y.  Blick^  1  Stark.  464,  a  prospectus  containing  the  terms  upon 
which  the  plaintiff  undertook  to  introduce  applicants  to  partnerships  oit 
situations,  was  admitted  unstamped,  thot^h  these  terms  were  adopted  in 
the  agreement  upon  which  the  action  was  brought.  In  Clay  y.  Crofts^  20 
L.  J.,  Ex.  361,  a  prospectus  of  the  terms  of  a  school  had  been  shown  to  the 
father  of  two  boys,  upon  which  he  agreed  to  place  them  in  the  school, 
subject  to  a  slight  reduction  in  the  terms  of  payment.  It  was  held  that 
the  prospectus  might  be  put  in  eyidence  without  a  stamp.  In  Bamsbott&m, 
y.  TunbridgCf  2  M.  &  S.  434,  a  lease  of  premises  was  sold  by  auction,  and 
the  auctioneer  handed  to  the  buyer  a  written  ^per  specifying  the  term, 
the  rent,  and  the  extent  of  the  premises.  This  paper  not  haying  been 
signed,  the  court  allowed  it  to  be  receiyed  in  eyidence  unstamped.  But 
in  Bamabottom  y.  Mortley,  lb.  445,  where  a  similar  paper  was  signed  hv 
the  auctioneer,  the  court  thought  that  it  must  be  stamped,  eyen  ^though 
the  memorandum  did  not  satisfy  the  Statute  of  Frauds.  Accord.  Olover 
y.  ffaUeett,  2  H.  &  N.  487  ;  26  L.  J.,  Ex.  416. 

In  Vollana  y.  Fletcher,  1  Exch.  21,  where  a  shareholder  proved  his  title 
to  shares  by  his  letter  of  application  and  the  letter  of  allotment  in  reply, 
in  which  was  contained  a  power  for  the  company,  in  default  of  payment 
of  the  deposit,  to  cancel  the  allotment,  a  term  not  alluded  to  in  the  first 
letter,  an  objection,  that  the  letters  required  a  stamp,  was  oyerruled. 
See  Duke  y.  Andrews,  2  Exch.  290 ;  WiUey  y.  Parratt,  6  Exch.  211.  In 
Chaplin  y.  Clarhe,  4  Exch.  403,  a  letter  of  allotment  of  shares,  the  letter 
of  application  haying  been  lost,  was  admitted  without  a  stamp.  See 
also  Moore  y.  Garwood,  Ih,  681,  Ex.  Oh.  See  now,  however.  Letter  of 
Allotment,  post,  p.  255.  Where  the  plaintiff  made  a  memorandum  in 
writing  of  an  offer  on  his  part  to  let  to  the  defendant  a  piece  of  land  upon 
the  same  conditions  as  those  which  had  been  agreed  to  by  the  defendant 
and  a  third  person,  to  which  offer  the  defendant  afterwards  verbally  ab- 
sented, the  memorandum  was  admitted  without  a  stamp.  Drant  v.  Brovm^ 
.  3  B.  &  0.  665 ;  Hawkins  y.  Warre,  Id.  690 ;  Hudspeth  v.  Tamold,  9  C.  B. 
625. 

In  Vaughton  v.  Brine,  1  M.  &  Gr.  359,  a  resolution,  signed  by  the  pro- 
visional committee  of  a  company  to  employ  the  plaintiff  as  secretary  was 
receiyed  in  evidence  unstamped,  as  not  amounting  to  an  agreement. 
Where  a  minute  was  made  at  a  meeting,  of  a  resolution,  by  the  defendants 
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and  others,  to  make  an  alteration  in  the  terms  of  a  previous  contract 
l)etween  them  and  the  plaintiff,  and  to  allow  him  an  sulditional  sum  for 
extra  trouble,  and  this  minute  was  read  oyer  to  the  plaintiff,  and  assented 
to  by  him,  Eolfe,  B.,  held,  at  Nisi  Prius,  that  the  resolution  could  not  be 
admitted  without  a  stamn.  Lucas  v.  Beach,  Id,  417.  And  in  Knight  v. 
Barber ,  16M.  &  W.  67,  the  aefendant,  after  having ffiven  the  plaintiff  a  verbal 
order  for  50  shares  in  a  railway  company,  signed  a  memorandum  that  he 
had  bought  of  the  plaintiff  50  snares  m  the  company  at  lOZ.  a  share,  which 
memorandum  was  handed  to  the  plaintiff.  It  was  held  that  this  memo- 
randum requiredan  agreement  stamp.  *  *A  written  instrument,  to  come  with- 
in the  terms  of  this  clause  of  the  Stunp  Act,  must  have  been  made  with  the 
intention  of  containing  within  itself  the  terms  of  an  agreement  between 
the  parties."  Id.  70,  per  Parke,  B.  In  Chadtoick  v.  Clarke,  1  0.  B.  700, 
a  diuft  agreement  forwarded  by  the  plaintiff  to  the  defendant's  solicitor, 
and  sent  back  by  him  on  the  same  day  with  certain  alterations,  to  which 
the  plaintiff  did  not  object,  was  held  inadmissible  (although  it  had  no 
signature)  for  want  of  an  agreement  stamp.  And  per  curiam  the  words 
**  imder  hand  only"  in  this  part  of  the  Stamp  Act,  merely  refer  to  instru- 
ments not  under  seal.  But  see  6  0.  B.  700,  n.  An  agreement  to  enlarge 
the  time  for  performing  another  agreement  requires  a  new  stamp,  where 
the  former  one  required  to  be  stamped.  Bacon  v.  Simpson,  3  M.  &  W.  78. 
An  instrument  operating  as  an  attornment  only,  requires  no  stamp. 
Doe  d.  Linsey  v.  Edward,  6  Ad.  &  E.  95 ;  Doe  d.  Wright  v.  Smith,  8  Ad. 

6  E.  255.  So,  a  mere  acknowledgment.  Thus,  in  an  action  against  an 
attorney,  the  plaintiff  gave  in  eviaence  the  following  unstamped  letter : — 
'*  I  have  this  day  received  a  bill  of  exchange  for  3002.,  drawn,  &c.,  which 
I  hold  as  your  attorney  to  recover  the  value  of  from  the  respective  parties, 
or  to  make  such  other  arrangement  for  your  benefit  as  may  appear  to  me 
in  my  professional  capacity  reasonable  and  proper."  Held,  that  this  letter 
was  a  mere  acknowledgment  of  the  duty  which  the  party  took  upon  himself 
to  perform,  and  that  it  therefore  required  no  stamp.    Langdon  v.  Wilson, 

7  B.  &  C.  640,  n. ;  MulleU  v.  Huchison,  7  B.  &  0.  639 ;  De  Forquet  v.  Page, 
15  Q.  B.  1073 ;  20  L.  J.,  Q.  B.  28.  So,  a  memorandum,  *'  I  acknowled^ 
that  you  have  for  my  accommodation  accepted  a  bill  for,  &c.,  and  I  will 
provide  for  the  same  when  due."  Notley  v.  Webb,  5  0.  B.  834.  So,  a 
memorandum  put  in  to  show  the  assent  of  a  party  to  an  act  done  under  a 
previous  agreement  by  him,  already  in  proof,  in  which  the  terms  of  the 
agreement  are  recapitulated.  Marshall  v.  Powell,  9  Q.  B.  779.  So,  an 
acknowledgment  by  the  defendant  of  the  deposit  of  goods  with  him 
requires  no  stamp  though  given  in  evidence  in  an  action  against  him  for 
not  redelivering  them.  Blackwell  v.  M^Naughtcm,  1  Q.  B.  127.  But  now 
see  Warrant  for  Goods,  post,  p.  251.  •*  Borrowed  of  A.  lOOZ.  for  one  or 
two  months.  Cheque  for  1002.  on — bank : "  Held  an  acknowledgment 
only,  and  not  an  agreement  or  promissory  note,  Hyne  v.  Dewdney,  21 
L.  J.,  Q.  B.  278.  But  an  acknowledgment  signed  by  tiie  defendant,  that 
he  holds  the  land  as  tenant  to  the  plaintiff  on  certain  terms,  cannot  be 
put  in  evidence  by  the  defendant  to  show  that  a  notice  to  quit  was 
irregular,  without  an  agreement  stamp.  Doe  d.  Frankis  v.  Frankis,  11 
Ad.  &  E.  792.  And  such  an  agreement  may  now  require  a  lease  stamp, 
vide  post,  p.  253.  A  broker's  note  of  the  purchase  of  shares,  sent  to  his 
principal,  does  not  require  an  a^eement  stamp ;  Tomhins  v.  Savory,  9  B. 
ft  C.  704 ;  it  is  now,  however,  hable  to  a  duty  of  \d,  or  Qd.  Vide  Contract 
Note,  post,  pp.  245,  246. 

The  9  Geo.  4,  c.  14,  s.  8,  exempts  from  agreement  duty  any  memorandum 
or  other  writing  made  necessary  by  that  Act ;  thus,  a  qualified  promise  to 
pay,  put  in  eviaence  not  to  prove  the  debt  but  to  rebut  the  Statute  of 
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Limitations,  is  exempt.  Morris  y.  DixoUf  4  Ad.  &  E.  845.  See  also  cases 
post^  p.  241.  This  exemption  is  continued  by  sect.  3  of  the  present  Act, 
vide  ante,  p.  218. 

First  Exemption,"]    ''Agreement  or  memorandum  the  matter  whereof 
is  not  of  the  value  of  51" 

Under  55  Geo.  3,  c.  184,  sched.  1,  the  amount  was  20^,  and  under  that 
Act  many  of  the  cases  cited  below  were  decided. 

The  statute  only  applies  when  the  value  of  the  contract  is  measurable. 
Thus  a  contract  of  marriage  may  be  proved  by  unstamped  letters.    Oxford 
V.  Cohf  2  Stark.  351.    The  value  must  appear  on  the  instrument,  or  be 
capable  of  being  ascertained  at  the  time  ox  making.    Parke,  B.,  Taylor  v. 
Steele,  16  M.  &  W.  665;  Lloyd  v.  Mansel,  1  L.  M.  &  P.  130;  19  L.  J.. 
Q.  B.  192.    Where  the  agreement  was  to  give  up  a  shop  and  goodwill 
for  7Z.,  and  not  to  open  a  shop  of  the  same  description  under  a  forfeiture 
of  20Z.,  it  was  held  not  to  require  a  stamp ;  for  the  forfeiture  is  not  of  the 
value  of  the  matter.     Pemb^ion  v.  Vaugharif  10  Q.  B.  87.    So,  an  agree- 
ment to  pay  interest  at  Is.  per  \l.  per  month,  if  a  bill  for  100/.,  to  be 
discounted,  should  not  be  paid  at  maturity.    Semple  v.  Steinau,  8  Exch. 
022 ;  22  L.  J.,  Ex.  224.    The  general  regulations  of  a  free  school  under 
which  the  master  is  appointed,  signed  by  him  and  the  trustees,  may  be 
proved  against  him,  though  unstamped.     Browne  v.  Dawson,  12  Ad.  &  E. 
624.    A  memorandum  by  a  carrier  of  the  receipt  of  goods  worth  20/. 
might  be  given  in  evidence,  to  show  the  terms  upon  which  they  were 
received,  without  a  stamp ;  the  carriage  being  of  less  amount.    Latham 
V.  Butleyy  Ey.  &  M.  13.     So  in  the  case  of  a  wharfinger.     Chadwick  v. 
Sills,  Id.  15 ;  but  in  this  latter  case  a  3<f.  stamp  would  now  generally  be 
required,  vide  Warrant  for  Goods,  post,  p.  251.    A  memorandum  relating 
to  the  warehousing  of  goods  worth  more  than  202.  was  admissible  if  the 
warehouse  rent  were  less.     Baldwin  v.  Alsager,  13  M.  &  W.  365.    An 
agreement  to  indemnify  a  bailiff  who  distrained  for  11.  4s.  rent,  was  held 
to  require  no  stamp ;  for  the  value  is  uncertain.     Cox  v.  Bailey,  6  M.  & 
Qr.  193.    So,  an  agreement  to  do  work  of  uncertain  quantity  at  11. 14s.  per 
rod.    Liddiard  v.  Oale,  4  Exch.  816.    But  an  agreement  to  indemnify  A. 
from  all  costs,  charges,  damages,  or  other  expenses,  which  he  might  incur 
as  bail  for  B.,  required  an  agreement  stamp,  the  arrest  of  B.  being  for 
more  than  201.,  though  the  costs,  &c.,  incurred  did  not  amount  to  that 
sum.     Williams  v.  Jarrett,  5  B.  &  Ad.  32.    Where  the  agreement  relates 
to  granting  a  lease,  the  rent  is  the  matter  on  which  the  value  is  to  be 
calculated.    Mayfield  v.  Bohinson,  7  Q.  B.  486 ;  Burton  v.  Beevell,  16  M. 
&  W.  307.    But  if  the  period  of  tenancy  be  fixed,  the  rent  multiplied  by 
the  time  is  the  test  of  value.    Doe  d.  Marlow  v.  Wiggins,  4  Q.  B.  366,  372, 
377.     As,  however  (by  sect.  96,  post,  p.  253),  agreements  for  leases  for 
terms  not  exceeding  thirty -five  years  now  require  lease  stamps,  these 
decisions  will  not  frequently  be  applicable.    See  further,  post,  p.  254. 

Second  Exemption.']  *'  Agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  servant." 

An  assignment  of  an  apprentice  is  not  within  this  exemption.  B.  v. 
S.  PauVs,  Bedford,  6  T.  E.  452.  Firemen  and  stokers  on  board  foreign 
steamers  are  within  it.  Wilson  v.  Zulueta,  14  Q.  B.  405 ;  Comforth  v. 
Danube  &  Black  Sea  By.  Co.,  2  F.  &  F.  197.  So,  a  person  hired  to  take 
charge  of  ^ebe,  dairy,  &c.,  at  a  salary  and  share  of  dear  profit.  B.  y. 
Wortlev,  2  Den.  0.  0.  333;  21  L.  J.,  M.  0.  44. 

By  me  general  exemption  (3),  at  the  end  of  the  schedule,  **  bonds,  con- 
tracts, ana  agreements  entered  into  in  the  United  Kingdom  for  or  rdating 
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to  the  serrioe  in  any  of  Her  Majesty's  colonies  or  possessions  abroad  of 
any  person  as  an  artificer,  clerk,  domestic  servant,  handicraftsman, 
mechanic,  gardener,  servant  in  husbandry,  or  labourer,"  are  exempt  from 
all  duty. 

Third  Exemption^]    *' Agreement,  letter,  or  memorandum  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  merchandise.*' 

.  Cases  within  the  third  Exemption^]  An  undertaking  to  guarantee  the 
payment  of  goods  to  be  furnished  to  third  persons.  Warrington  v.  Furhor^ 
8  East,  242 ;  accord,  Sadler  v.  Johnson,  16  M.  &  W.  776 ;  Chaifield  v.  Cox, 
18  Q.  B.  321 ;  21  L.  J.,  Q.  B.  279.  An  agreement  by  A.  to  take  half  of 
certain  goods  bought  by  B.  on  their  joint  account,  and  to  furnish  B.  with 
half  the  amount  in  time  for  payment.  Venning  y.  Leckiey  13  East,  7.  An 
agreement  to  cancel  a  former  agreement  relative  to  the  sale  of  goods,  and 
for  the  future  sale  of  goods  upon  different  terms.  Whitworth  v.  Crockett, 
2  Stark.  431.  An  agreement  for  the  sale  of  rape  oil,  not  yet  expressed 
from  the  seed.  WiUcs  y.  Atkinson,  6  Taunt.  11.  An  agreement  to  make 
a  chattel  and  deliver  it  within  a  certain  time ;  Pinner  v.  Arnold,  2  C.  M. 
&  B.  613 ;  Lee  v.  Griffin,  1  B.  &  S.  272 ;  30  L.  J.,  Q.  B.  252 ;  though  it 
was  formerly  held  that  a  contract  to  make  goods  for  sale  was  not  within 
the  exemption.  Buxton  v.  BedaU,  3  East,  303.  An  agreement  for  the 
sale  of  chimney-pieces,  the  vendor  '*  to  finish  them  in  a  tradesmanlike 
manner."  Hughes  v.  Breeds,  2  C.  &  P.  159.  A  receipt  for  the  price  of  a 
horse  containing  a  warranty  of  soundness.  Shrine  v.  Elmore,  2  Gamp. 
407.  An  agreement  for  a  crop  growing  in  a  dose,  and  confeiTing  no 
interest  in  the  land.  Parker  y.  StaniUind,  11  East,  362;  Warwick  v. 
Br^ice,  2  M.  &  S.  205 ;  Evans  y.  Boherts,  5  B.  &  0.  829 ;  Watts  v.  Friend, 
10  B.  &  0.  446 ;  Jones  v.  Flint,  10  Ad.  &  E.  753.  An  agreement  for  the 
purchase  of  timber,  though  the  trees  are  growing.  Smith  y.  Surman,  9 
B.  &  C.  561.  An  agreement  to  supply  a  house  with  water.  W.  Middlesex 
Waterworks  v.  Suwerkropp,  M.  &  M.  409.  Some  of  the  above  cases  were 
decided  on  the  Stat,  of  I'rauds,  ss.  4  and  17 ;  but  they  are  authorities  on 
the  Stamp  Act  also.  A  memorandum  by  the  defendant  of  an  advance 
made  to  him  by  the  plaintiff,  an  auctioneer,  on  receipt  of  books  for  sale 
by  the  plaintiff  by  auction,  requires  no  stamp.  Southgate  v.  Bohn,  16 
M.  &  W.  34. 

Cases  not  within  the  third  Exemption,']  An  agreement  by  a  principal  to 
provide  for  certain  bills  drawn  upon  nis  factor,  if  certain  goods,  then 
either  in  the  factor's  possession  or  about  to  be  placed  there,  should  remain 
unsold  at  the  time  of  the  bills  falling  due ;  for  the  exemption  is  confined 
to  instruments  whereof  the  sale  of  goods  is  the  primary  object.  Smith  v. 
Caior,  2  B.  &  A.  778.  An  agreement  for  the  sale  of  goods  and  goodwill. 
South  v.  Finch,  3  N.  0.  606.  And  now  see  52  &  63  Vict.  c.  42,  s.  16, 
post,  p.  247.  A  contract  for  the  erection  of  fixtures ;  semh,  per  Parke,  B., 
Pinner  v.  Arnold,  2  C.  M.  &  E.  613 ;  or  the  sale  of  railway  shares,  Knight 
V.  Barber,  16  M.  &  W.  66.  So,  an  agreement  for  the  sale  of  growing  crops, 
conferring  an  interest  in  the  land ;  Crosby  v.  Wadsworth,  6  East,  602 ; 
WaddingU>n  y.  Bristow,  2  B.  &  P.  453 ;  Emmerson  v.  Heelis,  2  Taunt.  38 ; 
or  a  sale  of  growing  underwood,  to  be  cut  by  the  purchaser ;  Scored  v. 
Boxall,  1  Y.  &  J.  396 ;  or  an  agreement  to  print  a  book,  and  supply  the 
paper;  Clay  y.  Yates,  1  H.  &  N.  73;  25  L.  J.,  Ex.  237  (decided  on  the 
statute  of  Frauds,  ss.  4  and  17).  So,  a  contract  under  seal  for  the  sale  of 
goods.     Per  Bayley,  J.,  Clayton  v.  Burtenshaw,  5  B.  &  0.  45. 
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Fourth  Exemption."]  '*  AgTreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel  for  wages  on  any  yoyage  coast- 
wise from  port  to  port  in  tne  United  Kingdom."  See  also  the  exemptions 
given  by  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  9,  and 
which  are  retained  by  the  Stamp  Act,  1870,  s.  3  {ante,  p.  218). 

Appraisement. 

"  Appraisement  or  valuation  of  any  property,  or  of  any  interest  therein, 
or  of  tne  annual  value  thereof,  or  of  any  dilapidations,  or  of  any  repairs 
wanted,  or  of  the  materials  and  labour  used  or  to  be  used  in  any  building, 
or  of  any  artificer's  work  whatsoever,''  must  be  stamped  as  follows :  where 
the  amount  of  appraisement  does  not  exceed  ol., — 3<?. ;  where  it  exceeds 
5^.  and  does  not  exceed  lOZ., — 6(2. ;  10/.  and  not  20/., — \s. ;  20/.  and  not 
30/.,— 18.  6c/. ;  30/.  and  not  40/.,— 2«. ;  40/.  and  not  50/.,-— 2«.  Qd. ;  50/.  and 
not  100/.,— 5«. ;  100/.  and  not  200/.,— 10«. ;  200/.  and  not  500/.,— 15a. ; 
exceeds  500/., — 1/. 

Exemptions, — Appraisement  or  valuation  (1)  made  for  the  information 
of  one  party  only,  and  not  being  in  any  manner  obligatory  as  between 
parties,  either  by  agreement  or  operation  of  law ;  (2)  made  under  order  of 
Admiralty  Court ;  ^3)  made  for  ascertaining  legacy  or  succession  duty. 

Where  nothing  is  referred  to  but  the  mere  value  of  goods  and  the 
repairs  of  a  farm,  an  appraisement  stamp  is  proper,  and  not  an  award 
stamp.    Leeds  v.  Burrows,  12  East,  1. 

Award. 

An  Atoard  must  be  stamped  as  follows :  where  the  amount  or  value  of 
the  matter  in  dispute  does  not  exceed  5/., — Sd.^;  where  it  exceeds  51.  and 
does  not  exceed  10/., — 6d. ;  10/.  and  not  20/., — Is. ;  20/.  and  not  30/., — 
Is.  Qd. ;  30/.  and  not  40/., — 2^. ;  40/.  and  not  50/., — 2s.  6d. ;  50/.  and  not 
100/.,— 5«. ;  100/.  and  not  200/.,— lOfl. ;  200/.  and  not  500/.,— 15«.;  500/. 
and  not  750/., — 1/. ;  750/.  and  not  1,000/., — 1/.  5s.;  and  where  it  shall 
exceed  1,000/.,  and  in  any  other  case  not  above  provided  for, — 1/.  15«. 

It  seems  that  an  award  ordering  something  to  be  done  other  them  or  as 
well  as  the  payment  of  money,  must  bear  the  dut3r  of  1/.  15a. 

The  appomtment  of  an  umpire,  made  in  writing  by  two  arbitrators 
requires  no  stamp.  RoMedge  v.  TJiornton^  4  Taunt.  704.  An  agreement 
stamp  is  not  necessary  to  an  arbitration  bond  which,  besides  the  usual 
covenants,  contains  an  agreement  as  to  the  payment  of  costs.  Be  Wans~ 
borough,  2  Ohitty,  40.  A  paper  drawn  up  by  a  person  appointed  by  two 
parties  to  ascertain  the  amount  of  an  account  requires  an  award  stamp. 
Jebb  V.  M'Keiman,  M.  &  M.  340.  But  not  if  the  account  is  not  intended 
to  bind  them.  Goodyear  v.  Simpson,  15  M.  &  W.  16.  The  opinion  of 
counsel,  by  which  parties  agree  to  abide,  does  not  require  an  award 
stamp.  Semb.  Boyd  v.  Emmerson,  2  Ad.  &  E.  184.  Nor  does  a  certificate 
by  a  referee,  agreed  on  at  the  trial,  as  to  the  amount  at  which  a  verdict, 
taken  at  the  mal,  is  to  stand.  Salter  v.  Yeates,  5  Dowl.  291 ;  and  see 
Tomes  v.  Hawkes,  10  Ad.  &  E.  32.  An  award  of  land  by  commissioners 
of  inclosure  only  requires  an  award  stamp  and  not  an  ad  valorem  stamp, 
as  on  a  sale.     Doe  d.  Ld.  Suffield  v.  Preston,  7  B.  &  0.  392. 

By  the  0.  L.  P.  Act,  1854,  s.  30,  no  document  made  or  required  under 
the  provisions  of  that  Act  shall  be  liable  to  any  stamp  duty.  Sects.  3 — 17 
which  related  to  arbitration,  are  repealed  by  stat.  52  &  53  Yict.  c.  49, 
s.  26  (1) ;  but  as  by  Id.  (2),  *'  any  enactment  or  instrument  referring  to 
any  enacbnent  repealed  by  this  Act,  shall  be  construed  as  referring  to  this 
Act,"  sect.  30  will  apply  to  the  analogous  provisions  of  52  &  53  Vict.  c.  49. 
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Bank  Note,  Bill  of  Exchange,  Cheque,  and  Promiseory  Note. 

Batik  Note, — ^For  money  not  exceeding  \l, — od, ;  exceeding  IZ.  and  not 
22.,— 10(2. ;  21.  and  not  5Z.,— 1«.  3(2. ;  bl,  and  not  lOZ.,— 1«.  9c2. ;  102.  and 
not  202.,— 28. ;  202.  and  not  30Z.,— ^. ;  302.  and  not  502.,— 5«. ;  502.  and 
not  1002.,— 8«.  6(2; 

Banker. — Sect.  45.  **The  term  *  banker'  means  and  includes  any  cor- 
poration, society,  partnership,  and  persons,  and  every  individual  person 
carrying  on  the  business  of  banking  in  the  United  Kingdom." 

Bank  Note. — "The  term  *bank  note*  means  and  includes — (I.)  Any 
bill  of  exchange  or  promissory  note  issued  by  any  banker,  other  than  the 
Governor  and  Company  of  the  Bank  of  lEngland,  for  the  payment  of 
money  not  exceeding  1002.  to  the  bearer  on  demand.  (2.)  Any  bill  of 
exdumge  or  promissory  note  so  issued  which  entitles  or  is  intended  to 
entitle  me  bearer  or  holder  thereof,  without  indorsement,  or  without  any 
further  or  other  indorsement  than  may  be  thereon  at  the  time  of  issuing 
thereof,  to  the  payment  of  money  not  exceeding  1002.  on  demand,  whether 
the  same  be  so  expressed  or  not,  and  in  whatever  form,  and  by  whomso- 
ever such  bill  or  note  is  drawn  or  made." 

Sect.  46.  "A  bank  note  issued  duly  stamped,  or  issued  unstamped  by 
a  banker  duly  licensed  or  otherwise  authorised  to  issue  unstamped  bank 
notes,  may  be  from  time  to  time  re-issued  without  being  liable  to  any 
stamp  dufy  by  reason  of  such  re-issuing." 

The  provisions  relating  to  notes  issued  by  private  banks  will  be  found 
in  7  &  8  Vict.  c.  32;  8  &  9  Vict.  cc.  37,  38;  and  17  &  18  Vict. c.  83, ss.  11, 
12.    Their  issue  is  now  restricted  by  7  &  8  Vict.  c.  32,  ss.  10,  28. 

**  Bill  of  Exchange. — Payable  on  demand, — 1(2." 

This  includes  cheques  and  orders  for  the  payment  of  money,  see  sect.  48, 
pogt,  p.  236,  and  also,  by  34  &  35  Vict.  c.  74,  s.  2,  bills  payable  at  sight  or 
on  presentation.  This  section  is  replaced  by  45  &  46  Vict.  c.  61,  ss.  10, 
96,  except  so  far  as  relates  to  stamp  duty,  see  sect.  97  (3a),  post,  p.  238. 
A  draft  payable  generally  is  payable  on  demand.  WniUode  v.  tinder^ 
wood,  2  B.  &  0.  157. 

A  draft  payable  on  demand,  whether  to  bearer  or  order,  is  not  rendered 
invalid  by  oeing  post  dated ;  for  the  Act  deals  with  such  an  instrument 
only  as  it  appears  on  its  face  when  tendered  in  evidence,  without  reference 
to  any  collateral  agreement  or  consideration  by  which  its  apparent  opera- 
tion may  be  affected ;  BuU  v.  0^ Sullivan,  L.  B.,  6  Q.  B.  209 ;  OaUy  v.  Fry, 
2  Ex.  D.  265 ;  see  also  Currie  v.  Mim,  1  Ap.  Ca.  554,  D.  P.  OJie  stats. 
31  Qeo.  3,  c.  25,  s.  4,  and  55  Geo.  3,  c.  184,  s.  13,  and  schedule,  which 
required  that  a  cheqjue  should  bear  (late  on  or  before  the  day  on  which 
the  same  should  be  issued  (and  on  which  J^t>2<2  v.  Woods,  7  AJ.  &  E.  114, 
and  the  previous  cases  were  decided)  have  been  repealed,  and  the  Stamp 
Act,  1870,  contains  no  similar  enactment. 

"  Bill  of  Exchange  of  any  other  kind  whatsoever  {except  a  Bank  Note,  as 
to  which  vide  supra),  and  Promissory  Note  of  any  kind  whatsoever  {except 
a  Bank  Note)-—irB,wn,  or  expresse(f  to  be  paWble,  or  actually  paid  or 
endorsed,  or  in  any  manner  negotiated  in  the  United  Kingdom : " 

Where  the  amount  or  value  of  the  money  for  which  the  bill  or  note  is 
drawn  or  made  does  not  exceed  51. , — 1(2. ;  exceeding  52.  and  not  102., — 2(2. ; 
102.  and  not  252.,— 3(2.;  252.  and  not  502., — 6c2.;  502.  and  not  752.,— 9(2.; 
752.  and  not  1002, — Is.:  exceeds  1002. — ^for  every  1002.,  and  also  for  any 
fractional  part  of  1002.,  of  such  amount  or  value, — la. 

Exemptions, — ^These  include  notes  and  bills  of  the  Banks  of  England  and 
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Ireland ;  certain  drafts,  orders  and  letters  drawn  b^r  bankers ;  dividend 
warrants  for  dividends  on  Government  securities ;  bills  drawn  by  certain 
public  departments  (extended  by  45  &  46  Vict.  c.  72,  s.  9),  and  companies ; 
-coupons  or  warrants  for  interest  attached  to  and  issued  with  any  security. 
This  was  extended  by  52  &  53  Vict.  c.  42,  s.  16,  to  a  coupon,  &c.,  for  in- 
terest attached  to  and  issued  with  any  agreement  or  memorandum  for  the 
renewal  or  extension  of  time  for  paying  a  security.  By  53  &  54  Vict. 
0.  8,  8.  21,  bills  drawn  in  the  United  Kingdom  for  remitting  money  to  be 
placed  to  any  account  of  public  revenue  are  exempt. 

The  statute  10  Geo.  4,  c.  56,  s.  37,  does  not  exempt  from  duty  drafts 
payable  to  bearer  given  by  a  friendly  society  to  their  members.  AU.-Gen, 
y.  Gilpin  f  L.  E.,  6  Ex.  193.  This  decision  will  apply  to  the  Friendly 
Societies  Act,  1875  (38  &  39  Yict.  c.  60),  s.  15,  (2a},  and  the  Building 
Societies  Act,  1874  (37  &  38  Yict.  c.  42),  s.  41,  the  con«sponding  provisions 
being  similar  in  terms. 

BiU  of  Exchange. — Sect.  48.  **  (1.)  The  term  *  bill  of  exchange '  for  the 
purposes  of  this  Act  includes  also  dnift,  order,  cheque,  and  letter  of  credit, 
and  any  document  or  writing  (except  a  bank  note)  entitling  or  purporting 
to  entitle  any  person,  whether  named  therein  or  not,  to  payment  by  any 
other  person  of,  or  to  draw  upon  any  other  person  for,  any  sum  of  money 
therein  mentioned. 

**  (2.)  An  order  for  the  payment  of  any  sum  of  money  by  a  bill  of  ex- 
change or  promissory  note,  or  for  the  delivery  of  any  bill  of  exchange  or 
pronussory  note  in  satisfaction  of  any  sum  of  money,  or  for  the  payment 
of  any  sum  of  money  out  of  any  particular  fund  wmch  may  or  may  not 
be  available,  or  upon  any  condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  is  to  be  deemed  for  me  purposes  of  this  Act  a  bill 
of  exchange  for  the  payment  of  money  on  demand. 

' '  (3.)  £a.  order  for  the  payment  of  any  sum  of  money,  weekly,  monthly, 
or  at  any  other  stated  periods,  and  also  any  order  for  the  payment  by  any 
person  at  any  time  after  the  date  thereof  of  any  sum  of  money,  and  stnt  or 
delivered  by  the  person  making  the  same  to  the  person  by  whom  the  payment  is 
to  be  made,  and  not  to  the  person  to  whom  the  payment  is  to  be  made,  or  to  any 
person  on  his  behalf  is  to  be  deemed  for  the  purposes  of  this  Act  a  bill  of 
exchange  for  the  payment  of  money  on  demand." 

The  corresponding  provisions  of  the  earlier  Acts  (55  G^o.  3,  c.  184, 
Sched.  Part  1,  and  16  &  17  Yict.  c.  59,  Sched.)  were  less  wide  than  those 
of  the  present  section,  for  the  paragraph  in  italics  is  altogether  new.  As 
to  what  instruments  fall  within  the  present  section,  vide  post,  pp.  238  et  seq. 

Promissory  Note. — Sect.  49.  **  (1.)  The  term  *  promissory  note*  means  and 
includes  any  document  or  writing  [except  a  bank  note)  containing  a  promise  to 
pay  any  sum,  of  money. 

*'  (2.)  A  note  promising  the  payment  of  any  sum  of  money  out  of  any 
particular  fund  which  may  or  may  not  be  available,  or  upon  any  condition 
or  contingency  which  may  or  may  not  be  jserf  ormed  or  happen,  is  to  be 
deemed  for  the  purposes  of  this  Act  a  promissory  note  for  the  said  sum  of 
money.** 

The  paragraph  in  italics  is  new,  and  the  earlier  provision  (in  55  Geo.  3, 
c.  184,  Sc^^,  Part  1),  corresponding  to  sub-sect.  (2),  supra,  applied  only 
to  notes  payable  to  bearer  or  to  order,  and  definite  and  certam,  and  not 
amounting  in  the  whole  to  202.  Instruments  in  the  form  of  notes  and  held 
to  be  agreements,  were,  except  in  the  case  of  those  expressly  directed  to 
be  promissory  notes,  exempt  rrom  the  note  stamp,  but  liable  to  be  stamped 
as  agreemente.  As  to  what  instruments  fall  within  the  present  section, 
vide  post,  pp.  240,  241. 
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*  BiU  payable  on  demand,  eheqite,  &c,,  adhesive  etamp  on, — Sect.  50. 
*'  The  &ced  duty  of  Id,  on  a  bill  of  exchaage  for  the  payment  of  money 
on  demand  may  be  denoted  by  an  adhesive  s^Eimp,  which  is  to  be  cancelled 
by  the  person  by  whom  the  bill  is  signed  before  ne  delivers  it  out  of  his 
hands,  custody,  or  power.'* 

This  stamp  may,  under  sect.  54  (2),  {post,  p.  238),  be  affixed  and 
cancelled  by  the  person  to  whom  it  is  presented. 

Foreign  hills,  adhesive  stamp  on, — Sect.  51.  *'  (1.)  The  ad  valorem  duties 
upon  bms  of  exchange  and  promissory  notes  drawn  or  made  out  of  the 
United  Kingdom  are  to  be  denoted  by  adhesive  stamps. 

"  (2.)  Every  person  into  whose  hfmds  any  such  bill  or  note  comes  in 
the  United  [Kingdom  before  it  is  stamped  shall,  before  he  presents  for 
payment,  or  indorses,  transfers,  or  in  any  manner  negotiates,  or  pays  such 
Dili  or  note,  affix  thereto  a  proper  adhesive  stamp  or  proper  adhesive 
stamps  of  sufficient  amount,  and  cancel  every  stamp  so  affixed  thereto. 

**  (3.)  Provided  as  follows : — (a)  If  at  the  time  when  any  such  bill  or 
note  comes  into  the  hands  of  any  bond  fide  holder  thereof,  there  is  affixed 
thereto  an  adhesive  stamp  ej$ectually  obliterated,  and  purporting  and 
appearing  to  be  duly  cancelled,  such  stamp  shall,  so  far  as  relates  to  such 
holder,  be  deemed  to  be  duly  cancelled,  although  it  may  not  appear  to 
have  been  so  affixed  or  cancelled  by  the  proper  person.  (5)  If  at  the 
time  when  any  such  bill  or  note  comes  into  the  hands  of  any  bond  fide 
holder  tliereof  there  is  affixed  thereto  an  adhesive  stemip  not  duly 
cancelled,  it  shall  be  competent  for  such  holder  to  cancel  such  stamp  as 
if  he  were  the  person  by  whom  it  was  affixed,  and  upon  his  so  doing 
such  bill  or  note  shall  be  deemed  duly  stamped,  and  as  valid  and  available 
as  if  the  stamp  had  been  duly  cancelled  oy  the  person  by  whom  it  was 
affixed.** 

Sect.  51  (2)  includes  a  foreign  bill  payable  on  demand.  Crofton  v. 
Crofton,  33  Ch.  D.  612. 

On  the  transferor  is  imposed  the  duty  of  cancelling  the  stamp  affixed  to 
a  foreign  bill,  and  on  the  transferee  of  seeing  that  it  is  done.  Pooley  v. 
Brmtm,  11  0.  B.,  N.  S.  566;  31  L.  J.,  0.  P.  134. 

If  a  foreign  bill  be  produced  at  the  trial  bearing  the  proj)er  stamp,  it 
will  be  presumed  that  the  stamp  was  affixed  at  the  time  required  by  tiiis 
section ;  Bradlaugh  v.  De  Bin,  L.  E.,  3  C.  P.  286 ;  even  though  it  is  not 
properly  cancelled;  Marc  v.  Boup,  31  L.  T.,  N.  S.  372,  M.  T.  1874,  Q.  B, 
The  party  objecting  to  the  admission  of  the  instrument  on  the  ground 
that  the  stamp  was  not  affixed  at  the  proper  time  must  plead  the  objection 
specially.  S.  C,  per  Blackburn,  J.  It  seems  that  cancellation  may  be 
made  at  any  time  in  court  before  verdict.  Viale  v.  Michael,  30  L.  T., 
N.  S.  463,  E.  T.  1874,  Q.  B.  per  Id, 

Sect.  52.  "A  bill  of  exchange  or  promissory  note  purporting  to  be 
drawn  or  made  out  of  the  United  Kmgdom  is,  for  the  purposes  of  this 
Act,  to  be  deemed  to  have  been  so  drawn  or  made,  although  it  may  in 
fskct  have  been  drawn  or  made  within  the  United  Kingdom." 

This  section  obviates  the  objection  held  to  be  fatal  in  Steadman  v. 
Duhamel,  I  G,  B.  888. 

Wrong  denomination  of  stamp,— Sect,  53.  **  (1.)  Where  a  bill  of  exchange 
or  promissory  note  has  been  written  on  material  beariDg  an  impressed 
stamp  of  sufficient  amount  but  of  improper  denomination,  it  may  be 
stamped  with  the  proper  stamp  on  payment  of  the  duty  and  a  penalty  of 
400.  if  the  bill  or  note  be  not  then  payable  according  to  its  tenor,  and  of 
10^.  if  the  same  be  so  payable." 


238  Stamps. 

It  IB  sufficient  if  a  bill  so  re-stamped  be  produced  at  the  trial.  Haiser 
V.  Oroutf  6  H.  &  N.  3d ;  S.  0.,  mb  nom.  Kaiser  v.  Oroui,  29  L.  J.,  Ex,  20. 

Effect  of  want  of  stamp, — Sect.  63.  **  (2.)  Except  as  provided  in  (1 ),  supra^ 
no  bill  of  exchange  or  promissory  note  shall  be  stamped  with  an  unpr^sed 
stamp  after  the  execution  thereof." 

Sect.  54.  ''  (1.)  Every  person  who  issues,  indorses,  transfers,  negotiates, 
presents  for  payment,  or  pays  any  bill  of  exchange  or  promissory  note 
uable  to  duty  and  not  being  dulj  stamped  shall  forfeit  tiie  sum  of  10/., 
and  the  person  who  takes  or  receives  from  any  other  person  any  such  bill 
or  note  not  being  duly  stamped  either  in  payment  or  as  a  security,  or  by 
purdiase  or  otherwise,  shall  not  be  entitled  to  recover  thereon,  or  to  make 
the  same  available  for  any  purpose  whatever. 

*  *  (2. )  Provided  that  if  any  bill  of  exchan^  for  the  payment  of  money  on 
demand,  liable  only  to  the  dutj^  of  1(2.,  is  presented  for  payment  un- 
stamped, the  person  to  whom  it  is  so  presented  may  affix'  thereto  a 
proper  adhesive  stamp,  and  cancel  the  same,  as  if  he  had  been  the  drawer 
of  the  bill,  and  may,  upon  so  doing,  pay  the  sum  in  the  said  bill 
mentioned,  and  charge  the  duty  in  account  against  the  person  by  whom 
the  bill  was  drawn,  or  deduct  such  duty  from  the  said  sum,  and  such  bill 
is,  so  far  as  respects  the  duty,  to  be  deemed  good  and  valid." 

Bill  in -set, — Sect.  55.  ''When  a  bill  of  exchange  is  drawn  in  a  set 
according  to  the  custom  of  merchants,  and  one  of  the  set  is  duly  stamped, 
the  other  or  others  of  the  set  shall,  unless  issued  or  in  some  manner 
negotiated  apart  from  such  duly  stamped  bill,  be  exempt  from  duty ;  and 
upon  proof  of  the  loss  or  destruction  of  a  duly  stamped  bill  forming  one 
of  a  set,  any  other  bill  of  the  set  which  has  not  been  issued  or  in  any 
manner  negotiated  ax>art  from  such  lost  or  destroyed  bill  may,  although 
unstamped,  be  admitted  in  evidence  to  prove  the  contents  of  such  lost  or 
destroyed  bill." 

A  bill  drawn  in  England  on  a  person  abroad,  and  accepted  by  him 
payable  in  England,  is  an  inland  bill,  and  must  bcffir  an  impressed  stamp. 
Amner  v.  C larky  2  C.  M.  &  E.  468.  So,  conversely,  a  bill  sketched  out 
and  accepted  here,  and  transmitted  to  a  person  abroad  for  his  signature  as 
drawer,  is  a  foreign  bill,  and  does  not  require  an  impressed  stamp.  Boehm 
V.  Campbell,  Gk>w,  56.  A  foreign  bill  drawn  and  indorsed  abroad,  may 
be  presented  in  tins  country  by  the  indorsee  for  acceptance  without  being 
stamped,  and  he  may  sue  me  drawer  on  it  for  non-acceptance.  Sharpies 
V.  Richard,  2  H.  &  N.  57 ;  26  L.  J.,  Ex.  302.    A  foreign  bill  may  be 

fiven  in  evidence  for  a  collateral  purpose  without  a  stamp,  before  it  has 
een  presented  for  payment,  indorsed,  transferred,  or  otherwise  negotiated. 
Qriffin  v.  Weatherhy,  L.  E.,  3  Q.  B.  753. 

a?he  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  97  (3),  provides 
that  nothing  therein,  ''or  in  any  repeal  effected  thereby  shaU  affect 
(a.)  the  provisions  of  the  Stamp  Act,  1870,  or  Acts  amending  it,  or  any 
law  or  enactment  for  the  time  bemg  in  force  relating  to  the  revenue." 

WTuxt  are  hills, ^  &c,,  within  the  Stamp  Act,  1870.1  It  was  the  object  of 
the  legislature,  in  framing  the  provisions  of  55  Geo.  3,  c.  184,  "to  treat 
as  promissory  notes  and  bills  of  exchange^  and  to  subject  to  stamp  duty 
such  instruments  as,  being  payable  on  a  contingency  or  out  of  a  particular 
fund,  could  not,  in  striclsaess,  fall  under  that  denomination."  Per  Ld. 
Ellenborough,  C.  J.,  Firbank  v.  Bell,  1  B.  &  A.  36;  and  see  J(mes  v. 
Simpson,  2  B.  &  C.  321.    In  considering  the  cases  decided  imder  that  Act» 
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with  a  yiew  of  ascertaiiiing  whether  an  instrmuent  is  now  chargeable  with 
duty  or  not,  it  must  be  borne  in  mind  that  the  provisions  of  the  present 
Act  are  considerably  wider  than  those  of  the  former  one  {vide  ante,  p.  236), 
and  the  cases  decided  on  55  Geo.  3,  c.  184,  cited  below,  where  mstru- 
ments  were  held  to  be  entitled  to  exemption,  must  be  applied  subject 
to  such  modifications. 

Where  the  instrument  operates  as  an  equitable  assignment  it  seems  not 
to  be  within  the  Act.  Thus,  an  order  by  A.,  addressed  to  his  debtor  on  a 
contract  for  works,  authorizing  him  to  pay  B.  the  sum  of  365Z.,  *'  being 
the  amount  of  my  contract,  B.  having  advanced  me  that  sum,"  was  held, 
under  55  Geo.  3,  c.  184,  not  to  be  an  order  for  payment  out  o/ a  particular 
fund  within  the  Act,  for  it  operated  as  an  equitable  assignment  of  the 
whole  fund.  Diplock  v.  Hammond,  2  Sm.  &  6.  141 ;  5  D.  M.  &  G.  320 ; 
23  L.  J.,  Ch.  550.  So,  under  the  Stamp  Act,  1870,  where  it  was  in  the 
form,  *'  I  hereby  assign  to  E.  the  sum  of  40Z.,  or  any  other  sum  now  due 
or  that  may  hereafter  become  due  in  respect  of  the  steam  launch  I  am 
building  for  you."  Buck  v.  Bohson,  3  Q.  B.  D.  686,  following  Brice  v. 
Bannister,  Id,  569,  C.  A.,  and  dissenting  from  Ex  parte  Shellara,  L.  E.,  17 
Eq.  109.  So,  a  document  addressed  to  C,  the  trustee  of  a  will,  and  given 
toT.,  *'  I  hereby  authorize  and  direct  you  to  pay  to  F.  or  his  order  the 
sum  of  1401.  out  of  moneys  now  due,  or  herealter  to  become  due  to  me 
under  the  will  of  my  late  father,  and  before  making  any  payment  to  me 
thereout."    Fisher  v.  Calvert,  27  W.  E.  301,  M.  E.,  H.  S.  1879. 

But  unless  the  order  specifies  the  fund  or  debt  out  of  which  the  payment 
is  to  be  made,  it  is  not  an  equitable  assignment.  Perdval  v.  Dunn,  29  Ch. 

D.  128.  So  an  ordinary  bill  of  exchange  drawn  on  H.  by  0.  for  the  exact 
amount  of  O.'s  funds  in  H.'s  hands  does  not  operate  as  an  equitable 
assignment  of  such  funds.  Shand  v.  Du  Buisson,  ij.  E.,  18  Eq.  283.  And 
the  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  s.  53,  expressly  pro- 
vides that  '*  a  bill  of  itself  does  not  operate  as  an  assignment  of  funds  in 
the  hands  of  the  drawee  available  for  payment  thereof,"  but  this  section 
has  no  effect  on  the  stamp  duty  payable  on  such  an  instrument,  vide,  sect. 
97  (3,  a.),  ante,  p.  238. 

Before  the  doctrine  of  equitable  assignment  of  a  fund  was  well  under- 
stood, there  were  decisions  on  55  Geo.  3,  c.  184,  which  conflict  with  those 
cited  above.  Thus,  where  in  order  to  prove  the  payment  of  money  pur- 
suant to  order,  the  following  letter  was  given  m  evidence: — **Mr.  B., 
When  the  mahogany,  per  fiegent,  is  sold,  you  will  please  pay  over  to  P. 
1,500^,  in  such  bills  as  you  receive  from  the  said  sale.  S.  Mann."  P. 
inclosed  this  letter  in  another  addressed  by  him  to  B. ;  and  B.  in  reply, 
wrote  promising  to  pay  over  the  money.  The  letter  from  P.  was  stamped 
with  an  agreement  stamp.  It  was  held  that  the  letter  from  Mann  was 
an  order  for  payment  of  money  out  of  a  fund  which  might  or  might 
not  be  available,  and  ought  to  have  been  stamped  accordingly.  Firhank 
v.  Bell,  ante,  p.  238 ;  Butts  v.  Stuann,  2  B.  &  B.  78.  So  it  seems  that  an 
order  to  pay  half  the  not  proceeds  to  E.  &  Co.,  *'  provided  the  same  shall 
not  exceed  5,000/.,"  required  a  stamp.     Hutchinson  v.  Hey  worth,  9  Ad.  & 

E.  375,  400. 

In  order  however  to  come  within  55  Geo.  3,  c.  184,  it  was  held  that  the 
instrument  must  be  for  the  payment  of  a  specified  sum ;  and  therefore 
where  A.,  having  consigned  goods  to  B.,  sent  him  the  following  order, — 
**  Pay  to  0.  the  proceeds  of  a  shipment  of  12  bales  of  goods,  vedue  about 
2,000/.,  consigned  by  me  to  you ;  "  and  B.,  bv  writing,  consented  to  pay 
over  the  full  amount  of  the  net  proceeds  of  the  goods ;  it  was  held  tnat 
neither  of  these  instruments  came  within  the  above  clause.  Jones  v. 
Simpson,  2  B.  &  G.  318;  and  see  Eoscoe,  Dig.  Bills  of  Exchange,  p.  31. 
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The  order  in  Hutchinson  y.  Heyworth,  ante^  p.  239,  was  held  sufficiently  to 
direct  the  payment  of  a  spedfied  sum  to  fall  within  the  section. 

It  seems  that  an  order  for  the  payment  of  money  sent  or  deliyered  to 
the  person  by  whom  it  is  to  be  paid,  and  not  to  the  person  to  whom  the 
payment  is  to  be  made,  or  any  person  on  his  behalf,  is  not  liable  to  any 
stamp  duty,  unless  payable  after  the  date  thereof,  in  which  case  it  mui^ 
bear  Aid,  stamp.  See  Hutchinson  7.  Heytoorth,  ante,  p.  239.  A  written 
atdJiority  by  A.  to  defendant  to  pay  certain  sums  to  plaintiff  out  of  debts 
from  time  to  time  accruing  due  from  defendant  to  A.,  and  a  written  pro- 
mise by  defendant  to  pay  accordingly,  were  held  to  constitute  together  an 
agreement,  and  not  to  require  a  bul  or  note  stamp.  Hamilton  y.  SpoUis- 
tuoodCf  4  Exch.  200.  See  Thompson  y.  Condy,  infra.  See  also  Walker  y. 
Rostron,  9  M.  &  W.  411,  cited  antSy  p.  230.  So,  where  the  creditor  sends 
an  account  to  his  debtor,  reouesting  him,  at  the  foot  of  it,  to  nay  the 
amount  to  A.  B.,  and  hands  the  account  to  A.  B.  to  collect  it  on  nis  (the 
creditor's)  behalf,  this  is  not  a  bill  of  exchange  within  the  Act.  Norris  y. 
Solomon,  2  M.  &  Bob.  266. 

WTiat  are  promissory  notes  within  the  Stamp  Act,  1870.]  The  terms  of 
the  present  Act  are  so  much  wider  than  those  of  55  Q^.  3,  c.  184  {vide 
antcy  p.  236),  that  many  of  the  cases  decided  thereon  are  now  clearly  in- 
applicable; it  has  been  decided,  howeyer,  that  notwithstanding  the 
wideness  of  the  terms  of  sect.  49  (ante,  p.  236},  the  section  is  "meant  to 
include  documente  the  contente  of  which  consist  substantially  of  a  promise 
to  pay  a  deflnito  sum  of  money  and  of  nothing  else.*'  Mortgage  Insur.  Corp. 
y.  Inl,  Rev.  Corns.,  21  Q.  B.  D.  352,  358,  C.  A.  If  the  promise  to  pay 
be  coupled  with  stipulations  other  than  those  proyided  for  by  sect.  49  (2), 
it  is  not  a  promissory  note.  S.  0.  Thus,  a  policy  of  insurance  gua- 
ranteeing the  payment  of  lOOZ.  in  1976,  for  a  present  pa3rment  of  9^.  lis.  4d., 
with  a  proyiso  that  the  assured  might  at  any  time  claim  the  surrender 
yalue,  nxed  according  to  tables  of  the  corporation  for  the  time  being  in 
force,  was  held  by  reason  of  the  proyiso  to  require  an  agreement  stamp 
only.  S.  0.  See  also  Teo  y.  Dawe,  53  L.  T.,  N.  S.  125,  E.  S.  1885,  C.  A.  ; 
and  British  India  Steam  Navigation  Co,  y.  Ini,  Rev,  Corns.,  7  Q-  B.  D. 
165,  cited  po««,  p.  260. 

The  following  letter,  signed  by  the  defendant,  and  addressed  by  him  to 
the  plaintiff,  **  G.  T.  M.  Co. — ^I  hereby  undertake  to  pay  you  on  the  first 
allotment  of  shares  in  the  aboye-named  Co.,  the  supi  of  105/.  out  of  com- 
mission I  shall  haye  to  pay  E.  M.  in  accordance  with  his  letter  to  you  on 
the  o^er  side,"  was  held  by  Pollock,  B.,  after  consulting  with  Kelly,  C. 
B.,  not  to  require  a  note  stamp  under  the  Stamp  Act,  1870,  s.  49,  ante, 
p.  236.  Thompson  y.  Condy,  Sittings  in  London,  27th  June,  1874  ;  Ex. 
rel.  editoris.  The  ground  of  this  decision  appears  to  haye  been  that  sect. 
49,  (1)  applies  only  where  the  promise  is  to  pay  absolutely  and  at  all 
eyents ;  and  that  (2)  is  limited  in  its  application  to  instruments  purporting 
to  be  notes  though  not  legally  such  because  payable  on  a  contingency, 
&c.,  and  is  not  to  be  extended  in  ite  construction  by  reference  to  (1).  See 
also  Hamilton  y.  Spottiswoode,  supra. 

The  following  cases  were  all  decided  on  55  Geo.  3,  c.  184,  and  some  of 
them  upon  the  special  proyisions  of  that  Act  with  reference  to  agreements 
in  the  form  of  promissory  notes,  which  were  to  be  charged  with  agreement 
but  not  note  duty,  vide  ante,  p.  236.  The  Stamp  Act,  1870,  contains  no 
similar  proyision,  and  the  cases  must  therefore  be  read  subject  to  sect. 
49,  (1),  (ante,  p.  236)  of  that  Act. 

An  instrument  in  this  form:  "Receiyed  of  A.  B.  100^  which  I  promise 
to  pay  on  demand,"  is  a  promissory  note,  and  requires  a  stamp  as  such. 
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Green  v.  Davies,  4  B.  &  0.  235.  "I  0  U  20Z.,  to  be  paid  on  the  22nd 
inst./'  dated  and  signed,  is  an  instrument  requiring  to  be  stamped  either 
as  a  note  or  an  a^eement.  Brooks  v.  Elkins^  2  M.  &  W.  74.  But  the 
vords  **  value  received"  will  not  render  an  I  0  U  Uable  to  a  stamp. 
Gould  V.  Coombs,  1  C.  B.  543.  **I  0  U  40/.,  which  I  borrowed  of  M., 
and  to  pay  5Z.  per  cent,  till  paid,-— E.  T.,"  is  neither  an  agreement  nor  a 
note.  Melanotte  v.  Teasdale,  13  M.  &  W.  216.  See  also  Sibree  v.  Tripp, 
15  M.  &  W.  23.  ''I  have  received  the  sum  of  202.  borrowed  of  you,  and 
am  accountable  for  it  with  interest,"  was  held  to  be  an  agreement  and 
not  a  note.  Hottic  v.  Redfeam,  4  N.  C.  433.  So,  "Borrowed  of  J.  W. 
2002.  to  account  for  at  ...  .  months'  notice  if  required,"  &c.  White  v. 
North,  3  Exch.  689.  So,  an  instrument  in  the  form  of  a  receipt  for 
money  which  had  been  advanced  long  before,  containing  a  promise  to 
pay  interest  thereon,  is  not  a  promissory  note.  Taylor  v.  Steele,  16  M.  & 
W.  665.  But  a  note  for  money  payable  on  demand  to  H.,  **  and  I  have 
lodged  with  H.  the  counterpaii  leases  signed,  &c.,  as  a  collateral  secu- 
rity for  the  sum,"  is  a  note,  and  not  an  agreement.  Fancourt  v.  Thorrie, 
9  a.  B.  312. 

The  reservation  of  interest  is  not  to  be  considered  an  addition  to  the 
sum  advanced  so  as  to  require  a  lar^r  stamp ;  thus  a  stamp,  applicable 
to  a  note  not  exceeding  SOL,  is  apphcable  to  a  note  for  the  payment  of 
302.  at  three  months  after  date  with  interest  from  the  date.  Pruessing  v. 
Ing,  4  B.  &  A.  204.  Where  a  joint  and  several  note  for  securing  the 
repayment  of  a  loan  was  signed  first  by  one,  and  some  days  afterwards 
by  the  other  party,  it  was  held  not  to  require  an  additional  stamp  if  the 
last  signature  was  put  before  the  money  was  advanced ;  or  if  the  party 
last  signing  had  promised  to  sign  the  note  before  the  advance,  notwith- 
standing it  may  not  have  been  signed  tiU  afterwards.  Ex  pte.  White,  3 
Deac.  &  Chit.  366. 

A  memorandum  in  the  form  of  a  promissory  note,  offered  in  evidence 
for  the  purpose  of  takins  a  case  out  of  the  Statute  of  Limitations  is  inad- 
missible, unless  stamped ;  although  9  Geo.  4,  c.  14,  s.  8,  exempts  memo- 
randa made  for  that  purpose  from  the  stamp  duty  on  agreements;  Jones  v. 
Ryder,  4  M.  &  W.  32.  »o  it  was  held  that  a  promissory  note  for  1,1102., 
with  4  per  cent,  interest,  made  on  a  receipt  stamp,  was  not  admissible  to 
take  a  debt  out  of  the  Statute  of  Limitations.  Fanniter  v.  Farmiter,  1  J. 
&  H.  135 ;  30  L.  J.,  Oh.  508.  It  is  to  be  observed  that  the  schedule  of 
55  Geo.  3,  c.  184,  ante,  p.  236,  exempting  instruments  in  the  form 
of  notes  from  the  note  stamp,  if  deemed  to  be  agreements,  was  not  cited 
in  either  of  the  two  cases  last  cited. 

Stamp  on  re-'issued  hill,']  A  bill  payable  to  the  drawer's  order,  and 
taken  up  by  him,  mav  be  re-issued  without  a  fresh  stamp,  unless  this 
would  have  the  effect  of  rendering  any  of  the  indorsers  liable  to  an  action. 
Callow  V.  Lawrence,  3  M.  &  S.  97 ;  Hubbard  v.  Jackson,  4  Bing.  390. 
Where  the  bill  is  an  accommodation  bill,  it  would  seem  that  it  can  only 
be  re-issued  with  the  consent  of  the  acceptor,  and  therefore  would 
require  a  fresh  stamp.  Jewell  v.  Farr,  13  0.  B.  909;  22  L.  J.,  0.  P.  253. 
But  a  bill  payable  to  the  order  of  a  third  person,  indorsed  by  him  and 
taken  up  by  the  drawer,  cannot  be  re-issued  Dv  him,  for  it  would  wrong- 
fully charge  tlie  payee.    Beck  v.  Robley,  1  H.  Bl.  89,  n. 

What  alteration  of  a  bill  requires  a  new  stamp,'}  If  a  biQ  or  note  is 
altered  in  a  material  part,  though  by  the  consent  of  all  parties,  after  it 
has  been  once  issued  it  requires  a  new  stamp ;  Bayl.  on  Bills,  6th  ed. 
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118,  (1) ;  Bouman  r.  Nichol,  5  T.  B.  537 ;  WiUon  y.  Jtutice,  Peake,  Add. 
Oa.  96 ;  for  it  is,  in  effect,  substitating  a  new  bill,  and  using  a  stamp 
already  used  for  the  old  one. 

An  alteration  in  the  date  of  a  bill  payable  after  date,  Bowman  r.  Nichol; 
WiUon  y.  Justice^  supra;  OtUhwaite  y.  Luntleyy  4  Camp.  179;  or  in  the 
consideration,  Knill  y.  Williams^  10  East,  431;  or  by  inserting  words 
rendering  a  bill  or  note  negotiable,  which  was  not  so  originally ;  Id,  437, 
explaining  Kershaw  y.  Cox^  3  Esp.  246 ; — are  material  alterations,  and 
require  restamping.  So,  where  the  drawer,  without  the  consent  of  the 
accoeptor,  added  the  words  "payable  at  Mr.  B.'s,  0.  Street,"  to  the 
acceptance,  this  alteration  was  neld  to  be  material.  Cowie  y.  HaisaU,  4 
B.  &  A.  197.  And  a  similar  alteration  has  been  held  to  be  material  since 
the  statute  1  &  2  Geo.  4,  c.  78 ;  for  the  right  of  an  indorsee  to  sue  his 
indorser  would,  according  to  the  altered  bill,  be  complete  upon  default 
made  at  the  banker's  and  notice  thereof ;  whereas,  in  lanth,  the  aoceptor, 
not  haying  in  reality  undertaken  to  pay  there,  would  haye  committed  no 
default  by  such  non-payment.  Macintosh  y.  Haydon^  By.  &  M.  362 ; 
see  Marson  y.  Petit,  1  Camp.  82,  n.  The  Bills  of  Exchange  Act,  1882, 
8.  64  (2),  enumerates  some  material  alterations,  but  this,  by  reason  of 
sect.  97  (3,  a)  infra,  has  no  bearing  on  the  present  question. 

li  the  alteration  be  merely  the  correction  of  a  mistake  in  fortheranoe 
of  the  ori^;inal  intent  of  the  parties,  as  inserting  the  words  '*  or  order'* 
in  a  bill  mtended  to  be  negotiable,  it  will  not  require  a  new  stamp. 
Byrom  y.  TJiompsoriy  11  Ad.  &  E.  31.  So,  a  mistake  in  the  date  may  be 
corrected.  Brutt  y.  Picard,  By.  &  M.  37.  See  HiUchins  y.  Scott,  2  M.  & 
W.  809. 

At  common  law,  a  stranger  to  a  bill,  by  indorsing  it,  rendered  himself 
liable  to  a  subsequent  inaorsee,  as  a  new  drawer  of  the  bill;  but  it 
remained  the  same  instrument  as  before,  and  did  not  require  a  fresh 
stamp.  Penny  y.  Innes,  1  C.  M.  &  B.  439;  Matthews  y.  BUxteome,  33 
L.  J.,  Q.  B.  209.  This  doctrine  was  inapplicable  to  promissory  notes 
(Owinnell  y.  Herbert,  5  Ad.  &  E.  436)  by  reason  of  the  Stamp  Act. 
MCaU  y.  Taylor,  34  L.  J.,  C.  P.  365,  366,  per  Willes,  J.  By  the  Bills  of 
Exchange  Act,  1882,  s.  56,  where  a  person  si^pis  a  bill  otherwise  than  as 
drawer  or  acceptor  he  thereby  incurs  the  liabilities  *'  of  an  indorser,  to  a 
holder  in  due  course,"  t.e.,  to  a  bond  fide  holder  for  yalue  without  notice; 
see  sect.  29.  By  sect.  89  (1),  the  proyisions  of  tiie  Act  are  in  general  to 
extend  to  promissory  notes ;  the  maker  beiQ^  deemed  to  correspond  with 
the  acceptor  of  a  bill,  and  the  first  indorsee  with  the  drawer  of  an  accepted 
bill  payable  to  the  drawer's  order.  As,  howeyer,  sect.  97  (3  a)  ante,  p.  238, 
proyides  that  nothing  in  the  Act  is  to  affect-  the  Stamp  Acts,  it  would 
appoar  that  sect.  56  does  not  apply  to  promissory  notes,  and  that  Gunnnell 
y.  Herbert,  supra,  is  still  good  law. 

The  subject  of  altering  bills  and  notes  is  treated  of  under  the  head  of  De^ 
fences  to  adions  on  bills,  post,  pp.  385, 386,  to  which  it  more  properly  belongs : 
for  the  alteration  of  such  an  instrument,  without  consent,  eyen  by  a 
stranger,  affects  its  yalidity  without  reference  to  the  Stamp  Acts.  McUter 
Y.  Miller,  2  H.  Bl.  141 ;  1  Smith's  L.  C.  If  made  after  issue  or  negotia- 
tion, eyen  with  consent,  the  bill  is,  as  aboye  stated,  yitiated  for  want  of  a 
new  stamp. 

What  is  such  an  issuing  as  to  render  an  alteration  fataLl  A  bill  is  prima 
facie  considered  as  issued  as  soon  as  it  is  passed  away  by  the  drawer  or 
accepted  by  the  drawee,  and  not  before.  Bayley  on  Bills,  6th  ed.  122. 
An  exchange  of  acceptances  is  an  issuing ;  CardweU  y.  Martin,  9  East, 
190 ;  but  a  bill  is  not  issued  so  as  to  make  an  alteration  fatal,  until  it  is 
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in  ^e  hands  of  a  person  entitled  to  mal^e  a  claim  thereon.    Dotones  v. 
Richardson,  6  B.  &  A.  674 ;  Tarleton  v.  Shingler,  7  0.  B.  812. 

The  onus  of  proving  that  the  alteration  was  made  before  negotiation  lies 
i^n  the  party  suing  on  it.  Johnson  v.  Marlborouqh,  Dk,  of,  2  Stark.  313; 
aenman  v.  Dickinson,  5  Bing.  183.  And,  where  uie  alteration  is  visible, 
it  cannot  be  left  to  the  jury  to  say,  on  the  mere  inspection  without 
further  evidence,  whether  it  was  made  at  or  after  the  original  making  of 
the  bOl.  Knight  v.  Clements,  8  Ad.  &  E.  215 ;  and  Bishop  y.  Chambre, 
M.  &  M.  116,  there  explained;  Clifford  v.  Parker,  2  M.  &  Or.  909. 
Where  there  was  an  alteration  by  consent  in  a  bill  drawn  abroad  to  which 
no  stamp  was  necessary,  it  was  held  to  lie  on  the  party  who  objected  to 
the  want  of  a  stamp  to  show  that  it  was  altered  in  England.  Hamelin  y. 
Bruck,  9  Q.  B.  306. 


Bankrupts  Estates. — Instruments  relating  thereto. 

By  the  Bankrupt^r  Act,  1883  (46  &  47  Vict.  c.  62),  s.  144,  every  deed, 
conveyance,  Ac,  relating  solely  to  freehold,  &c.,  property,  or  to  any 
mortgage,  Ac,  on,  or  any  estate,  right  or  interest  in  any  real  or  personal 
property  which  is  part  of  the  estate  of  any  bankrupt,  and  whidi  after  the 
execution  of  such  deed,  &c.,  *'  either  at  law  or  in  equity,  is  or  remains  the 
estate  of  the  bankrupt  or  of  the  trustee  under  the  bankruptcy,  and  every 
power  of  attorney,  prox^r  paper,  writ,  order,  certificate  affidavit,  bond  or 
other  instrument  or  writing  relating  solely  to  the  property  of  any  bank- 
rupt, or  to  any  proceeding  under  any  bankruptcy,  shall  he  exempt  from 
stamp  duty,  except  in  respect  of  fees  under  this  Act.' 


» 


BUI  of  Lading. 

'*  BiU  of  lading  of  or  for  any  goods,  merchandise,  or  effects,  to  be  ex- 
ported or  carried  coastwise : — 6d.^* 

Sect.  56.  (1.)  **  A  bill  of  lading  is  not  to  be  stamped  after  the  execu- 
tion thereof." 

Bill  of  Sale. 

Absolute.    See  Conveyance  on  sale,  post,  p.  246. 

By  way  of  security.    See  Mortgage,  dkc,  post,  p.  267. 

Sect.  67.  '  *  A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  court,  unless 
the  original,  duly  stamped,  is  produced  to  the  proper  officer." 

This  section,  however,  does  not  invalidate  the  registration,  otherwise 
regular,  of  a  biU  of  sale  not  duly  stamped.  Bellamy  y.  Saull,  4  B.  &  S. 
265 ;  32  L.  J.,  Q.  B.  366. 

Bond. 

**Bond  for  securing  the  payment  or  repayment  of  money  or  the  transfer 
or  re-transfer  of  sto(»:.    See  Mortgage,  (kc.,**  post,  p.  257. 

This  title  includes  the  bonds  of  foreign  governments  and  of  public 
companies. 

"  Bond  in  relation  to  any  annuity  upon  the  original  creation  and  sale 
thereof.     See  Conveyance  on  sale,**  post,  p.  246. 

**  Bond,  covenant,  or  instrument  of  any  kind  whatsoever. 

(1.)  Being  the  only  or  principal  or  primary  security  for  any  annuity 
[except  upon  the  original  creation  thereof  ly  way  of  sale  or  security),  or  of 

b2 
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any  sum  or  sums  of  money  at  stated  periods,  not  being  interest  for  any 
prmcipal  sum  secured  by  a  duly  stamped  instrument,  nor  rent  refleryed 
by  a  lease  or  tack. 

For  a  definite  and  certain  period,  so  that  the  total  amount  to  be 
ultimately  payable  can  be  ascertained: — ^The  same  ad  valorem  duty 
as  a  bond  or  coyenant  for  such  total  amount. 
For  the  term  of  life  or  any  other  indefinite  period : — ^For  every  6/. 
and  also  for  eyery  fractional  part  of  61, ,  of  the  annuity  or  sum 
periodically  payable : — 28.  6d. 
(2.)  Being  a  collateral  or  auxiliary  or  additional  or  substituted  secuiity 
for  any  of  me  above-mentioned  purposes  where  the  principal  or  primary 
instrument  is  duly  stamped. 

Where  the  total  amount  to  be  ultimately  payable  can  be  ascertained: 
— ^The  same  ad  valorem  duty  as  a  bond  or  covenant  of  the  same 
kind  for  such  total  amount. 
In  any  other  case: — ^For  every  5^.,  and  also  for  any  fractional  part  of 
51.  t  of  the  annuity  or  sum  periodically  payable : — 6d." 
By  sect.  126  (1),  in  a  settlement  of  reversionary  property,  a  covenant  by 
the  tenant  for  life  to  pay  an  annuity  is  in  some  cases  exempt  from  duty. 

**Bond  on  obtaining  letters  of  administration  in  England  or  Ireland,  5s. , 
from  which  there  are  certain  exemptions. 

'*  Bond  of  any  kind  whatsoever  not  specifically  charged  with  any  duty. 
Where  the  amount  limited  to  be  recoverable  does  not  exceed  300/. : — 
the  same  ad  valorem  duty  as  a  bond  for  the  amount  limited.    In 
any  other  case : — 10«." 
'*  Bonds  given  to  sherijfs  or  other  persons  upon  the  replevy  of  any  goods 
or  chattels,  and  assignments  of  sudi  bonds,    are,  by  the  general  exemp- 
tion (5)  at  the  end  of  the  schedule,  free  from  aU  stamp  duty.     See  also 
the  general  exemption  (3)  as  to  bonds  relating  to  service  in  the  colonies, 
cited  anUy  p.  232. 

By  45  &  46  Yict.  c.  72,  s.  8,  the  duty  on  a  grant  or  contract  for  the 
payment  of  a  **  superannuation  annuity,'*  t.  6.,  **a  deferred  life  annuity 
granted  or  secured  by  contract  to  any  person  in  consideration  of  annual 
premiums  payable  until  he  should  attain  any  specified  age,  and  so  as  to 
commence  on  his  attaining  that  age,"  is  6a.  for  every  5/.,  and  also  for 
any  fraction  less  than  5Z.,  or  over  and  above  5/.,  or  a  multiple  of  5/.  of 
the  annuity. 

See  Conservators  of  R.  Thames  v.  Inl.  Rev.  Corns.  ^  18  Q.  B.  D.  279,  cited 
post^  pp.  254,  255. 

Charter-party. 

**  Charter-party y  or  any  agreement  or  contract  for  the  charter  of  any 
ship  or  vessel,  or  any  memorandum,  letter,  or  other  writing  between  the 
captain,  master,  or  owner  of  any  ship  or  vessel,  and  any  other  person,  for 
or  relating  to  the  freight  or  conveyance  of  any  money,  goods,  or  effects 
on  board  of  such  ship  or  vessel : — 6rf." 

Sect.  66.  **The  duty  upon  an  instrument  chargeable  with  duty  as  a 
charter-party  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  can- 
celled by  the  person  by  whom  the  instrument  is  last  executed,  or  by 
whose  execution  it  is  completed  as  a  binding  contract." 

Sect.  67.  *'  Where  any  document  chargeable  with  duty  as  a  charter- 
party,  and  not  being  duly  stamped,  is  first  executed  out  of  the  United 
Kin^om,  any  mrty  thereto  may,  within  ten  days  after  it  has  been  first 
received  in  the  United  Kingdom,  and  before  it  lias  been  executed  by  any 
person  in  the  United  Kingdom,  affix  thereto  an  adhesive  stamp  denoting 
the  duty  chargeable  thereon,  and  at  the  same  time  cancel  bu(£  adhesiyB 
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stamp,  and  the  instniment  with  an  adheeiye  stamp  thereon  so  affixed  and 
cancelled  shall  be  deemed  duly  stamped.*' 

Sect.  68.  '*  An  executed  instrument  chargeable  with  duty  as  a  charter- 
party,  and  not  being  duly  stamped,  may  be  stamped  with  an  impressed 
stamp  upon  the  following  terms;  that  is  to  say — (1.)  Within  seven  days 
after  the  first  execution  mereof ,  on  payment  of  the  duty  and  a  penalty  of 
4s.  6d.  (2.)  After  seven  days,  but  within  one  mon&  alter  the  first  exe- 
cution thereof,  on  payment  of  the  duty  and  a  penalty  of  lOZ. ;  and  shall 
not  in  any  other  case  be  stamped  with  an  impressed  stamp." 

Sect.  67,  supra,  enables  any  party  to  a  charter-paxty,  first  signed 
abroad,  to  stamp  the  document  m  the  special  manner  and  within  the 
tiine  above  mentioned;  but  sect.  68,  supra,  does  not  prohibit  the  document 
being  stamped  b^  the  Commissioners  of  Inland  Bevenue,  within  30  days 
of  its  arrivskl  in  tms  country,  under  the  general  provisions  of  sect.  15  (2,  a), 
and  51  &  52  Vict.  c.  8,  s.  18  (2),  ante,  p.  224.   See  TheBelfort,  9  P.  D.  215. 

A  guarantee  for  the  due  p^ormance  of  a  charter-party  does  not  require 
to  be  stamped  as  a  charter-party.    Eein  y.  Lane,  L.  B.,  2  Q.  B.  144. 


CJieque. 
See  Bill  of  Exchange,  ante,  p.  235. 

Coffnovit. 

A  cognovit  requires  no  stamp,  for  it  is  a  mere  acknowledgment  of  an 
account,  unless  matter  of  agreement  be  contained  in  it ;  as  if  it  contains 
an  agreement  to  take  the  debt  by  instalments.  Ames  v.  Hill,  2  B.  &  P. 
150;  Beardon  v.  Swaby,  4  East,  188.  An  agreement  to  grant  time, 
entered  into  at  the  same  time  on  a  separate  paper,  does  not  render  an 
agreement  stamp  on  the  cognovit  necessary.  Morley  y.  Hall,  2  Dowl. 
494. 

Company — Statement  of  Capital. 

By  51  &  52  Vict.  c.  8,  s.  11,  a  statement  of  the  amount  of  nominal 
capital  to  be  raised  by  shares  of  any  company  to  be  registered  with 
iLnited  liability,  and  of  any  increase  of  registerea  capital  of  any  company 
now  or  to  be  so  registered,  shall  be  delivered  to  the  registrar  of  joint 
stock  companies,  and  shall  bear  an  ad  valorem  duty  of  2s.  per  100/.,  and 
fraction  of  lOOZ.  over  any  multiple  of  100/.,  of  the  amount  or  increase  of 
capital. 

Contact  Note. 

"  Any  note,  memorandum,  or  writing,  commonly  called  a  *  contract 
note,'  or  by  whatever  name  the  same  may  be  designated,  for  or  relating 
to  the  sale  or  purchase  of  any  stock  or  marketable  security  of  the  value  of 
bl.  or  upwards : — Id." 

Sect.  69.  (1.)  "The  duty  on  a  contract  note  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  note 
is  first  executed."  (3.)  *'No  broker,  agent,  or  other  person  shall  have 
any  legal  daim  to  any  charge  for  brokerage,  commission,  or  agency,  with 
Teferenoe  to  the  sale  or  pur^iase  of  any  stock  or  marketable  security  of 
the  value  of  bl.  or  upwards  mentioned  or  referred  to  in  any  contract  note, 
unless  such  note  is  ouly  stamped." 

By  51  &  52  Vict.  c.  8,  s.  16  (1),  where  a  contract  note  advises  the  sale 
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or  purchase  of  any  stock  or  marketable  security  of  the  value  of  1002.  or 
upwards,  the  duty  is  6d,  (2.)  The  duty  under  this  section  is  to  be 
denoted  by  an  adhesive  stamp  or  stamps  appropriated  to  a  contract  note, 
and  cancelled  by  the  person  oy  whom  the  note  is  executed.  (3.)  The 
duty  so  paid  may  be  added  to  the  charge  for  brokerage  or  agency. 

By  sect.  17  (1.),  *'The  term  '  contract  note'  means  the  note  sent  by  a 
broker  or  agent  to  his  principal  (except  where  such  principal  is  acting  as 
broker  or  agent  for  a  principal),  advising  him  of  the  sale  or  purchase  of 
any  stock  or  marketable  security. 

'*  (2.)  Where  a  note  advises  the  sale  or  purchase  of  more  than  one 
description  of  stock  or  marketable  security,  uie  note  shall  be  deemed  to 
be  as  many  contract  notes  ss  there  are  descriptions  of  stock  or  security 
sold  or  purchased.'* 

Conveyance, 

Conveyance  or  transfer  on  sale : — 

Of  any  property  {except  Bank  of  England  stock),  where  the  amount  or 
value  of  the  consideration  for  the  sale  does  not  exceed  61, — 6d, ;  exceeds 
5Z.  and  does  not  exceed  101, — Is,;  102.  and  not  151, — Is,  6d, ;  15Z.  and  not 
202.— 26. ;  202.  and  not  252. — 2s,  6d, ;  262.  and  not  502. — 5s, ;  502.  and  not 
752. — Is,  6d, ;  752.  and  not  1002. — 10s. ;  and  so  on  at  the  rate  of  10s.  for 
every  1002.,  ascending  by  half-crowns  till  the  purchase-money  amounts 
to  3002.,  and  then  by  crowns  at  each  step. 

By  statute  50  &  51  Vict.  c.  15,  s.  7,  this  duty  now  extends  to  the 
transfer  of  debenture  stock,  or  funded  debt,  of  any  company  or  corpora- 
tion, and  county  stock,  and  by  51  &  52  Yict.  c.  8,  s.  13  (1^,  also  to  Uie 
•transfer  of  any  mortgage,  bond,  debenture,  or  covenant  (bemg  a  market- 
able security),  or  of  any  security  for  money  by  or  on  behalf  of  any  foreign 
or  colonial  state,  government,  municipal  body,  corporation,  or  company 
(being  a  marketable  security). 

Sect.  70.  **  The  term  '  conveyance  on  sale'  includes  every  instrument, 
and  every  decree  or  order  of  any  court  or  of  any  commissioners,  whereby 
any  property  upon  the  sale  thereof  is  legally  or  equitably  transferred  to 
or  vested  in  the  purchaser,  or  any  other  person  on  hb  behalf  or  by  his 
.direction." 

The  sects.  11  et  seq,,  direct  how  the  duty  is  to  be  estimated  where  the 
consideration  consists  of  stock  or  a  marketable  security,  or  an  annuity  or 
rent-charge. 

WTiere  several  instruments,']  Sect.  76.  "  Where  there  are  several  instru- 
ments of  conveyance  for  completing  the  purchaser's  title  to  the  property 
sold,  the  principal  instrument  of  conveyance  only  is  to  be  charged  with 
002  valorem  duty,  and  the  other  instruments  are  to  be  respectively  charged 
with  such  other  duty  as  they  may  be  liable  to,  but  such  last-mentioned 
duty  shall  not  exceed  the  <id  valorem  duty  payable  in  respect  of  the  prin- 
cipal instrument." 

Sect.  77.  (1.)  '*  In  the  cases  below  specified  the  principal  instrument  is 
to  be  ascertained  in  the  following  manner : 

(a.)  Where  any  copyhold  or  customary  estate  is  conveyed  by  a  deed,  no 
surrender  being  necessary,  the  deed  is  to  be  deemed  the  principal 
instrument : 
((.)  In  other  cases  of  copyhold  or  customary  estates,  the  surrender  or 
grant,  if  made  out  of  court,  or  the  memorandum  thereof,  and  the 
copy  of  court  roU  of  the  surrender  or  grant,  if  made  in  court,  shall 
be  deemed  the  principal  instrument." 
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(2.^  "In  any  other  case  the  partiea  may  determine  for  themselveB 
wnicn  of  seyeral  instruments  is  to  be  deemed  tiie  principal  instroment, 
and  may  pay  the  ad  valorem  duty  thereon  accordingly." 

"  Convtyance  or  transfer  by  way  of  security  of  any  property  "  .  .  •  . 
*'  or  of  any  security.    See  Mortgage  "  poet,  p.  257. 

*'  Conve^nce  or  transfer  of  any  kmd  not  hereinbefore  described,  10a.'* 

By  50  &  51  Vict,  c  15,  s.  7,  this  10«.  stamp  now  extends  to  debenture 
stock,  or  funded  debt  of  any  company,  or  corporation  and  company  stock, 
and  by  51  &  52  Vict.  c.  8,  s.  13  (11,  also  to  any  marketable  security  of  the 
kind  aescribed  in  that  section,  viae  supra. 

Sect.  78.  *'  Eyery  instrument,  and  eyery  decree  or  order  of  any  court  or 
of  any  oommiesioners,  whereby  any  property  on  any  occasion,  except  a 
sale  or  mortgage,  is  transferred  to  or  yeeted  in  any  person,  is  chargeable 
with  duty  as  a  conyeyance  or  transfer  of  property,  froyided  l^t  a  con- 
veyance or  transfer  made  for  effectuatmg  the  appointment  of  a  new 
trustee  is  not  to  be  charged  with  any  higher  duty  than  lOs"  This  pro- 
yiso  oyerrides  the  spedLnc  duties  on  trsmsfers  imposed  by  the  schedule. 
See  Foley,  Ld,  y.  InL  Bev,  Corns,,  L.  B.,  3  Ex.  263.  Where,  howeyer,  an 
order  appoints  new  trustees  and  also  yests  the  trust  property  in  them,  it 
is  liable  to  duty  both  as  an  appointment  and  also  as  a  conyeyance ;  10«.  in 
oach  case.    Uadgett  y.  Id,,  3  Ex.  D.  46. 

By  the  ^neral  exemptions  (1),  (2),  at  the  end  of  the  schedule,  transfers 
of  shares  in  the  goyemment  stocks  or  funds,  and  instruments  for  the  sale, 
transfer,  or  other  disposition,  either  absolutely  or  by  way  of  mortgage  or 
otherwise,  of  any  ship  or  yessel,  or  any  share  therein,  are  free  £om  all 
stamp  duty. 

Certain  conyeyances  relating  to  the  estate  of  a  bankrupt  are  exempt 
from  a  conyeyance  stamp,  vide  ante,  p.  243. 

An  assifinment  of  oopyrisht  by  entry  in  the  book  of  registry,  kept  at 
Stationers  Hall,  is  not  uaUe  to  stamp  duty ;  5  &  6  Vict  c.  45,  s.  13. 

As  to  the  liability  to  duty  of  a  conyeyance  relating  to  crown  property, 
vide  ante,  p.  218. 

Contract  for  sale  of  equitable  estates,  goodwill,  Ac,"]  By  52  &  53  Yict. 
€•  42,  B.  15  (replacing  Id,  c.  7,  s.  18)  (1),  a  contract  or  agreement  for  the 
sale  of  any  equitable  estate  in  any  property,  or  of  any  interest  in  any 
property  except  lands,  tenements,  &c.,  or  property,  locally  situate  out  of 
the  Umted  Kingdom,  or  of  goods,  &c.,  or  stock  or  marketable  securities, 
or  any  ship,  or  share  in  any  ship,  is  charged  with  the  same  ad  valorem 
duty  as  if  it  were  an  actual  conyeyance  on  sale  {vide  ante,  p.  246).  (2)  On 
a  re-sale,  when  the  ad  valorem  duty  has  been  paid,  and  before  conyeyance, 
ckf  valorem  duty  is  to  be  paid  on  the  excess,  if  osij,  of  the  consideration  on 
the  re-sale  beyond  that  on  tiie  orispnal  sale,  and  in  any  other  case  a  fixed 
duty  of  \0s,  or  60^.  as  under  the  law  prior  to  1889.  (3)  The  conyeyance 
is  to  be  then  stamped  free  of  duty,  and  the  payment  of  the  ad  valorem  duty 
duly  denoted  {vide  ante,  p.  225). 

(4)  Proyides  that  where  any  such  contract  is  stamped  with  the  fixed 
duty  of  10a.  or  6cf.,  aocordinff  to  the  law  prior  to  1889,  it  '*  shall  be 
regarded  as  duly  stamped  for  £e  mere  purpose  of  proceedings  to  enforce 
specific  performance  or  recoyer  damans  for  the  breach  thereof."  Hence 
the  question  of  ad  valorem  duty  in  this  case  will  not  often  arise  at  Nisi 
Prius.  See  also  sub-sect.  5.  For  the  reason  of  sect.  15,  see  Inl,  Bev, 
Corns,  y.  AnguSf  post,  p.  248. 

Decisions  on  conveyances,^    The  following  decisions  (partly  under  the 
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former  Acts),  seem  still  applicable.  A  mere  agreement  for  sale,  inopera- 
tiye  at  law  as  a  conTeyance,  is  not  chargeable  under  this  head ;  Wilmoi  t. 
Wilkinaon,  6  £.  &  C.  506;  IrU,  Rev.  Corns,  y.  Angus,  23  Q.  B.  D.  579; 
unless  it  fall  within  the  provisions  of  52  &  53  Yict.  c.  42,  s.  15,  ante,  p.  247. 
So,  an  agreement  for  the  sale  of  a  bed  of  coals,  without  any  legal  transfer 
of  the  freehold,  requires  no  conveyance  stamp.  Phillips  y.  Morrison,  12 
M.  &  W.  740.  So,  a  deed  purporting  to  be  a  grant  by  an  asphalte 
company  of  an  exclusiye  licence  to  seU  the  asphalte  of  the  company  in 
certain  counties,  conveys  no  property  and  does  not  therefore  require  th& 
ad  valorem  stamp.  Limmer  AsphaUe  Paving  Co.  v.  Inl,  Rev.  Corns.,  L.  R., 
7  Ex.  211.  See  also  Conservators  of  R.  Thames  v.  Inl.  Rev.  Corns.,  18 
Q.  B.  D.  279,  cited  post,  pp.  254,  255.  There  must  be  a  sale  for  money  [or 
for  stock  or  securities,  public  or  private].  Coaies  v.  Perry,  8  B.  &  B.  48. 
If  for  stock,  &c.,  the  mode  of  valuation  is  pointed  out  by  sect.  71.  In 
sect.  70;  ante,  p.  246,  the  word  "  legally"  applies  to  the  le^  transfer  of 
a  legal  right,  and  the  word  '*  equitably  *'  applies  to  an  equitable  transfer 
of  an  equitable  interest.  Inl.  Rev.  Corns,  y.  Angus,  23  Q.  B.  D.  594, 
per  Ld.  Esher,  M.  B.  The  conveyance  on  sale  of  a  chose  in  action  is 
within  the  Act,  for  it  extends  to  any  subject  of  ''  property  which  belong 
to  a  person  exclusiye  of  others,  and  which  can  be  the  subject  of  a  bargain 
and  sale  to  another."  Per  cur.  Potter  v.  Inl.  Rev.  Corns.,  10  Ex.  147,  156 ; 
23  L.  J.,  Ex.  345,  347.  Thus  it  extends  to  the  assignment  of  the  good- 
will of  a  business ;  S.  C. ;  a  written  sale  of  fixtures ;  Horsfall  v.  Hey,  2 
Exch.  778;  a  deed  whereby  a  partner  in  a  firm  of  two  conveyed  and 
released  all  his  interest  in  the  partnership  property  to  his  copartner  in 
consideration  of  the  pa3rment  of  the  ascertained  amount  of  the  partnership 

?roperty  due  to  the  former.     Christie  v.  Inl.  Rev.  Corns.,  L.  B.,  2  Ex.  45  ; 
^hillips  v.  Id. ;  Id.  399. 

Where  the  value  of  land  taken  by  a  railway  company  is  assessed  at 
separate  sums  for  (1)  land,  (2)  buildmgs,  and  (3)  compensation  for  loss  of 
business,  the  conveyance  must  bear  an  ad  valorem  stamp  in  respect  of  the 
aggregate  amount  of  these  three  sums.  Inl.  Rev.  Corns,  y.  Gkugouf  d:  8. 
W.  Ry.  Co.,  12  Ap.  Oa.  315,  D.  P. 
A  partition  is  not  a  sale  within  the  Stamp  Acts.    Henniker  y.  Henniker, 

I  E.  &  B.  54 ;  22  L.  J.,  Q.  B.  94. 

If  the  deed  of  conveyance  contain  other  matter  not  incident  to  the  sale 
or  conveyance,  it  requires  an  additional  stamp  ada])ted  to  the  added 
matter ;  but  where  the  transfer  of  railway  shares  contsuned  a  covenant  to 
abide  by  the  rules  of  the  companjr,  which  covenant  was  required  in  aJl 
transfers,  it  was  held  that  no  additional  stamp  was  necessary  beyond  the 
ad  valorem  stamp.     Wolselev  v.  Cox,  2  Q.  B.  321. 

A  certificate  of  the  transler  and  acceptance  of  shares  in  a  mine,  signed 
by  both  parties,  may  be  received  as  an  admission  of  the  existence  of  ft 
transfer  without  a  transfer  stamp.  Toll  y.  Lee,  4  Exch.  230 ;  Walker  v. 
Bartlett,  18  C.  B.  845. 

Under  sect.  17,  ante,j.  219,  conveyances  of  lands  abroad  {e.g.^ 
Australia),  executed  in  England,  must  be  stamped.    See  In  re  Wright, 

II  Exch.  458.  S.  C.  sub  nom.  Wright  v.  Inl.  Rev.  Corns.,  25  L.  J.,  Ex. 
49,  decided  on  55  Qteo.  3,  c.  184.  See  also  Stonelake  y.  Babh,  5  Burr. 
2673. 

Copy. 

"  Copy  or  extract  {attested  in  any  manner  authentioated^  of  or  from — (1.) 
An  instrument  chareeable  with  any  duty.  (2.)  An  original  will,  testa- 
ment, or  codicil.    (3.)  The  probate  or  probate  copy  of  a  will  or  oodiciL 
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4.^  Any  letters  of  adTniniBtration  or  any  confirmation  of  a  testament. 
^o.)  Any  public  register  {j^^cej^  any  register  of  births,  baptisma,  marriages, 
iieathsy  or  burials),    (6.)  The  books,  rolls,  or  records  of  any  court. 

In  the  case  of  an  instrument  chargeable  with  any  duty  not  amounting 
to  Is. : — ^the  same  duty  as  such  instrument. 
In  any  other  case : — 1»." 

Exemption. — Copy  or  extract  of  or  from  any  law  proceedings. 

By  sect.  79,  the  copies  of  the  instruments  falling  within  (1),  (2),  (3),  (4)^ 
ante,  p.  248  et  supra,  may  be  stamped  at  any  time  within  14  oays  aiter 
the  date  of  the  attestation,  on  pa3rment  of  the  duty,  without  penalty. 

"  Copy  or  Extract  {certi^d)  of  or  from  any  register  of  births,  baptisms^ 
marriages,  deaths,  or  burials : — 1(2." 

Exemptions, — **(1.)  Copy  or  extract  furnished  by  any  clergyman,  regis- 
trar,  or  other  official  person  pursuant  to  and  for  the  purposes  of  any  Act 
of  Parliament,  or  furnished  to  any  general  or  superintending  registrar 
under  any  general  regulation.  (2.)  Copy  or  extract  for  which  the  person 
giving  the  same  is  not  entitled  to  any  fee  or  reward." 

By  sect.  60,  this  duty  of  Id,  '*  is  to  be  paid  by  the  person  reijuiring  the 
copy  or  extract,  and  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  copy  or  extract  is  signed  before  he 
delivers  the  same  out  of  his  hands,  custody,  or  power." 

An  examined  copy  of  a  deed,  produced  by  a  witness  at  a  trial  to  prove 
the  original,  whicn  the  opposite  party  refuses  to  produce,  requires  no 
stamp,  for  **copy"  means  an  authenticated  copy  receivable  in  evidence 
in  the  first  instance,  and  the  unstamped  copy  is  used  merdy  to  refresh 
the  witness's  memorv.  Braythwayte  v.  Hitchcock,  10  M.  &  W.  494.  So, 
a  copy  si^ed  by  the  party  agamst  whom  it  is  offered  as  secondarv 
evidence  is  admissible  without  a  stamp.  Smith  v.  Maguire,  1  F.  &  F. 
199.     See  also  Stowe  v.  Quemer,  L.  B.,  5  Ex.  155,  cited  ante,  pp.  10,  11. 

As  to  stamps  on  copy  of  court  roU,  vide  infra. 
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'*  Upon  a  sale  thereof.     See  Conveyance  on  Sale,"  ante,  p.  246. 

"  Upon  a  mortgage  thereof.    See  Mortgage,  <fcc.,"  post,  p.  257. 

'*  Upon  a  demise  thereof.    See  Lease,"  post,  p.  252. 

*'  Upon  any  other  occasion.  Surrender  or  grant  made  out  of  court,  or 
the  memorandum  thereof,  and  copy  of  court  roU  of  any  surrender  or 
grant  made  in  court : — 10«." 

Sect.  81.  **  (1.)  The  copy  of  court  roll  of  a  surrender  or  grant  made  out 
of  court  shall  not  be  admissible  or  available  as  evidence  of  the  surrender 
or  grant,  unless  the  surrender  or  grant,  or  the  memorandum  thereof,  is 
duly  stamped,  of  which  fact  the  certificate  of  the  steward  of  the  manor  on 
the  face  of  such  copy  shall  be  sufficient  evidence. 

''  (2.)  The  entry  upon  the  court  rolls  of  a  surrender  or  grant  shall  not 
be  aonussible  or  available  as  evidence  of  the  surrender  or  grant  unless  the 
surrender  or  grant,  if  made  out  of  court,  or  the  memorandum  thereof,  or 
the  copy  of  court  roll  of  the  surrender  or  grant,  if  made  in  court,  is  duly 
stamped,  of  which  fact  the  certificate  of  the  steward  of  the  manor  in  the 
margin  of  such  entry  shall  be  sufficient  evidence." 

Sect.  82.  "  No  instrument  is  to  be  charged  more  than  once  with  duty 
by  reason  of  relating  to  several  distinct  tenements,  in  respect  whereof 
several  fines  or  fees  are  due  to  the  lord  or  steward  of  the  manor." 
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Sect.  85  requires  the  steward,  within  four  months  of  surrender  or  grant 
made  in  court,  to  deliver  stamped  copy  of  court  roll ;  and  by  sect.  86,  he 
may  refuse  to  accept  surrender  or  maKO  grant  in  court  before  payment  of 
his  fees  and  of  the  stamp  duty. 

]ji  cases  falling  imder  the  present  Act,  sect.  81  (ante,  p.  249)  renders  the 
decisions  cited  below  on  the  former  Acts  inapplicable,  out  it  still  seems 
that  a  mere  examined  copy,  proved  in  evidence,  requires  no  stamp ;  for 
the  '*  copy"  mentioned  in  tJie  schedule  means  the  copy  delivered  by  the 
steward.  Doe  d.  Burrowea  v.  Freemany  12  M.  &  W.  844.  Although,  if  it 
were  shown  that  the  entry  on  the  rolls  was  unstamped,  the  evidence  would 
become  inadmissible  by  reason  of  the  above  section. 

Under  the  Stamp  Act,  55  Geo.  3,  c.  184,  it  was  not  necessary  to  stamp 
oourt  rolls;  but  surrenders  and  admittances  out  of  court,  and  copies  of 
surrenders  and  admittances  made  in  court,  must  have  been  duly  stamped, 
except  in  the  case  of  a  surrender  to  the  use  of  a  will ;  the  schedule  of 
13  &  14  Vict.  c.  97,  regulated  the  duty  on  admittances  since  10  Oct.  1850. 
A  surrender  out  of  oourt  may  be  proved  by  an  unstamped  copy ;  Doe  d. 
Cawthom  v.  ifee,  4  £.  &  Ad.  617.  As  between  surrenderor  and  surren- 
deree, the  court  rolls,  containing  a  presentment  of  a  surrender  out  of 
court,  appear  to  be  primary  evidence  of  the  surrender,  without  producing 
the  original  stamped  surrender.  Doe  d.  Garrod  v.  OUey,  12  Ad.  &  E.  481. 
But  surrenders  and  grants  made  on  and  after  the  1st  January,  1871,  must 
be  proved  as  provided  by  the  Stamp  Act,  1870,  s.  81,  ante,  p.  249. 


Cost-Book  Mines,  Transfer  of  Sharw  in. 
See  Transfer,  post,  p.  270. 

Counterpart, 
See  Duplicate,  post,  p.  252. 

Covenant 

**  Covenant  for  seeming  the  pavment  or  repayment  of  money,  or  the 
transfer  or  re-transfer  of  stock.    See  Mortgage,  £c,,"  post,  p.  257. 

'*  Covenant  in  relation  to  any  annuity  upon  the  original  creation  and 
sale  thereof.    See  Conveyance  on  Sale,"  ante,  p.  246. 

'*  Covenant  in  relation  to  any  annuity  {except  upon  the  original  creation 
and  sale  thereof)  or  to  other  periodiccd  payments.  See  Bond,  Covenant, 
d^c,"  ante,  pp.  243,  244. 

''  Covenant.  Any  separate  deed  of  covenant  {not  being  an  instrument 
chargeahle  with  ad  valorem  duty  as  a  conveyance  on  sale  or  mortgage)  made 
on  the  sale  or  mortgage  of  any  property,  and  relating  solely  to  the  con- 
veyance or  enjoyment  of,  or  the  title  to,  the  property  sold  or  mortgaged, 
or  to  ilie  production  of  tiie  muniments  of  title  relatmg  thereto,  or  to  all 
or  any  of  the  matters  aforesaid. 

Where  tlie  ad  valorem  duty  in  respect  of  the  consideration  or  mortoage 
money  does  not  exceed  109. : — o,  duty  equal  to  the  amount  of  sucn  ad 
valorem  duty.    In  any  other  case : — 10»." 
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Dedaration  of  Use  or  Trust. 

"  Dedaration  of  any  use  or  tnust  of  or  oonceming  any  property  by  any 
imting,  not  being  a  deed,  or  will,  or  an  instrument  cnargeable  wiui  wi 
valorem  duty  as  a  settlement : — 10«.'* 


Dedaration,  Statutory. 
See  Affidavit,  ante,  p.  229. 

Deed. 

Deed  of  any  kind  whatsoever,  not  described  in  the  schedule  to  the 
Stamp  Act,  1870  :~10a. 

By  sect.  4,  any  instruments  speucifically  char&;ed  with  a  duty  of  Zds.  by 
any  Act  not  relating  to  stamp  duties  is  now  to  Dear  a  10a.  stamp. 

An  agreement  under  seal  for  a  lease  for  a  term  exceeding  35  years 
requires  a  10a.  stamp.  Clayton  v.  Burtenshaw,  5  B.  &  0.  41.  If  not  ex- 
ooeiding  35  years,  it  bears  a  lease  stamp  under  sect.  96  (1),  poet,  p.  253. 
8emb.,  a  licence  to  use  a  patent,  tJiough  under  seal,  does  not  require  a 
stamp.     Chanter  y.  Johnson,  14  M.  &  W.  408. 

See  52  &  53  Vict.  o.  42,  s.  15  (2),  (4),  (5),  amie,  p.  247. 


Ddivery  Order  and  Warrant  for  Goods. 

'*Ddivery  order: — Id." 
**  Warrant  for  goods  :^Sd.'* 

Exemptions.']  "(1.)  Any  document  or  writing  giyen  by  any  inland 
carrier  acknowledgmg  the  receipt  of  goods  conyeyed  by  such  carrier. 
(2.)  A  weight  note  issued  together  wim  a  duly  stunped  warrant,  and 
relating  solely  to  the  same  go^,  wares,  or  merchandise.** 

Ddivery  order."]  Sect.  87.  "The  term  'deliyery  order*  means  any 
document  or  writmg  entitling,  or  intended  to  entitle,  any  person  therein 
named,  or  his  assigns,  or  the  nolder  thereof,  to  the  deliyery  of  any  goods, 
wares,  or  merchandise  of  the  yalue  of  40«.  or  upwards  lymg  in  any  dock 
or  port,  or  in  any  warehouse  in  which  goods  are  stored  or  deposited  on  rent 
or  nire,  or  upon  any  wharf,  sudi  document  or  writing  bein^  signed  by  or  ^ 
on  behalf  of  the  owner  of  such  goods,  wares,  or  merchanoise,  upon  the  * 
sale  or  transfer  of  the  property  therein.*' 

Warrant  for  goods.^  Sect.  88.  '*  The  term  'warrant  for  goods*  means 
any  document  or  writmg,  being  evidence  of  the  title  of  any  person  therein 
named,  or  his  assigns,  or  the  holder  thereof,  to  t^e  property  in  any  goods, 
wares,  or  mercluuadise  lying  in  any  warehouse  or  dock,  or  upon  any 
wharf,  and  signed  or  certifi^  by  or  on  behalf  of  the  person  having  the 
custody  of  Bucn  goods,  wares,  or  merchandise.*' 

Sect.  89.  **  The  duly  upon  a  delivery  order  or  warrant  for  goods  may 
be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person 
by  whom  the  instrument  is  made,  executed,  or  issued.*' 

Sect.  90.  ''The  duty  upon  a  delivery  order  is,  in  the  absence  of  any 
special  stipulation,  to  be  paid  by  the  person  to  whom  the  order  is  given, 
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ai)d  any  person  from  whom  a  delivery  order  chargeable  with  duty  is 
re(^uirea  may  refiise  to  give  it,  unless  or  until  the  amount  of  the  duty  is 
paid  to  him. 

Sect.  91.  ''  (1.)  Every  document  or  writing  in  the  nature  of  a  delivery 
order  is  to  be  deemed  to  have  been  given  upon  a  sale  of,  or  transfer  of 
the  property  in,  goods,  wares,  or  merchanc&se  of  the  vsdue  of  40«.  or 
upwards,  unless  me  contrary  is  expressly  stated  therein.  (2.)  But  no 
delivery  order  is,  bv  rea,8on  of  the  same  being  unstamped,  to  be  deemed 
invalid  in  tiie  hands  of  the  person  having  the  custody  of,  or  delivermg^ 
out,  the  goods,  wares,  or  merchandise  therein  mentioned,  unless  such 
person  is  proved  to  have  been  party  or  privy  to  some  fraud  on  the  revenue 
m  relation  thereto." 

Duplicate, 

**  Duplicate  or  Counterpart  of  any  instrument  bhai^eable  with  any  duty. 

*'  Where  such  duty  does  not  amount  to  ds. : — me  same  duty  as  the 
original  instrument.    In  any  other  case : — 5s" 

Sect,  93.  ''The  duplicate  or  counterpart  of  an  instrument  chargeable 
with  duty  (except  the  counterpart  of  an  instrument  chargeable  as  a  lease, 
such  counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or 
grantor),  is  not  to  be  deemed  duly  stamped  unless  it  is  stamped  as  an 
original  instrument,  or  unless  it  appears  by  some  stamp  impressed  thereon 
that  the  full  and  proper  duty  has  been  paid  upon  the  original  instrument 
of  which  it  is  the  duplicate  or  counterpEm;." 

Where  two  parts  of  a  written  agreement  are  executed  at  the  same  time, 
the  one  stamped  and  the  other  unstamped,  the  unstamped  part,  if  pro- 
perly verified,  is  admissible  as  secondary  evidence  of  the  contents  of  the 
stamped  part ;  for,  in  point  of  law,  it  is  only  used  as  a  memorandum  to 
refresh  the  mind  of  the  witness.  Waller  v.  UorsfaUy  1  Camp.  501 ;  Munn 
V.  Oodboldf  3  Bing.  292 ;  and  see  Braythwayte  v.  Hitchcock,  10  M.  &  W. 
494,  cited  ante^  p.  249.  Where,  however,  bo&  the  parts  are  executed  by 
both  parties,  the  unstamped  part  is  a  duplicate  ori^;inal  {vide  ante,  p.  3), 
and,  being  primary  evidence,  excludes  secondary  evidence,  but  ooula  not 
itself  be  put  in  evidence  without  being  stamped  as  a  duplicate. 


Foreign  Instrument, 
Vide  anU,  p.  224. 


"U 


Lease, 

Lease: — 

1.)  For  any  definite  term  less  than  a  year: — 

Of  any  dwelling-house  or  tenement,  or  part  of  a  dwelling-house 
or  tenement,  at  a  rent  not  exceeding  the  rate  of  102.  per  annum : — Id, 

**{b,)  Of  any  furnished  dwelling-house  or  apartments  where  the  rent 
for  sucn  term  exceeds  25L : — 2s,  6a, 

'*  (c.)  Of  any  lands,  tenements,  or  heritable  subjects  except,  or  other- 
wise than  as  aforesaid : — ^the  same  duty  as  a  lease  for  a  year  at  the  rent 
reserved  for  the  definite  term. 

''(2.)  For  any  other  definite  term  or  for  any  indefinite  term;  of  any 
lands,  tenements,  or  heritable  subjects : — 

"  Where  the  consideration,  or  any  part  of  the  consideration,  moving 
either  to  the  lessor  or  to  any  other  person,  consists  of  any  money,  stock, 
or  security :  in  respect  of  such  consideration : — ^the  same  duty  as  a  con- 
veyance on  a  sale  for  the  same  consideration. 


Lease,  and  Agreement  for  Lease. 
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''Where  the  consideration,  or  any  part  of  the  consideration  is  any  rent : 
in  reepect  of  such  consideration: — ^if  the  rent,  whether  reserved  as  a 
yearly  rent  or  otherwise,  is  at  a  rate  or  average  rate : 


Not  exceeding  5/.  per  annnm 
Exceeding — 

51.  and  not  exceeding  lOZ. 


10/. 

15/. 

15/. 

20/. 

20/. 

25/. 

25/.         , 

50/. 

50/. 

75/. 

75/. 

100/. 

100/. 

Iftheteim 
ii  definite, 
and  does 
not  exceed 
86  yean,  or 
ia  indefinite. 

If  thetenn, 

beinff 

deBnite, 

exoeeda 

86  years,  bat 

does  not 

exceed 

100  years. 

If  thetenn, 

being 

definite, 

exoeeda 

100  years. 

£    «.    d. 

£    «.    d. 

£    «.    d. 

0     0     6 

0    3    0 

0     6     0 

0     1     0 

0    6    0 

0  12     0 

0     1     6 

0    9    0 

0  18    0 

0    2    0 

0  12    0 

14    0 

0    2     6 

0  15    0 

1  10    0 

0    5    0 

1  10    0 

3     0    0 

0    7    6 

2    5    0 

4  10    0 

0  10    0 

3    0    0 

6    0    0 

0    5    0 

1  10    0 

3    0    0 

For  every  fall  sum  of  50/.  and  also  for 
any  fractional  part  of  50/.  thereof 

"  (3)  Of  any  other  kind  whatsoever  not  hereinbefore  described : — 10a." 

It  was  held  under  the  earlier  Acts  that  where  the  lease  was  for  forty- 
five  years  at  a  substantial  rent  for  the  first  twenty-two  years,  at  a 
peppercorn  during  the  remaining  twenty-two,  the  lowest  scaJe  applied ; 
Pearson  v.  Inl.  Rev.  Corns.,  L.  B.,  3  Ex.  242;  but  under  the  present  Act 
it  seems  that,  for  the  calculation  of  the  duty,  the  average  of  tne  rent  has 
to  be  taken  for  the  whole  term. 

By  39  &  40  Vict.  c.  16,  s.  11,  an  instrument  whereby  the  rent  reserved 
by  a  duly  stamped  lease  is  increased,  is  chargeable  as  a  lease  made  in 
consideration  only  of  the  additional  rent  thereby  made  payable. 

AgreetMfid  for  /etMe.l  Sect.  96.  '*  (1.)  An  agreement  for  a  lease  or  tack, 
or  with  respect  to  the  letting  of  any  lands,  tenements,  or  heritable  subjects 
for  any  term  not  exceeding  thirtv-five  years,  is  to  be  charsed  with  the 
same  duty  as  if  it  were  an  actual  lease  or  tack  made  for  the  term  and 
consideration  mentioned  in  the  agreement.  (2.)  A  lease  or  tack  made 
subsequently  to,  and  in  conformity  with,  such  an  agreement  duly  stamped, 
is  to  be  charged  with  the  duty  of  Od.  only." 

Sect.  97  relates  to  the  calculation  of  the  duty  where  the  consideration 
consists  of  produce  or  goods. 

Sect.  98.  '*  (1.)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or 
with  respect  to  any  letting,  is  not  to  be  charged  with  any  duty  in  respect 
of  any  penal  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  thereby 
reeervea  or  agreed  to  be  reserved  or  made  payable,  or  by  reason  of  being 
made  in  consideration  of  the  surrender  or  aoandonment  of  any  existing 
lease,  tack,  or  agreement  of  or  relating  to  the  same  subject-matter. 

"  (2.)  No  lease  made  for  any  consideration  or  considerations  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty,  and  in  further  considera- 
tion either  of  a  covenant  by  the  lessee  to  make,  or  of  his  having  previously 
made,  any  substantial  improvement  of  or  addition  to  the  property  demised 
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to  liiin,  or  of  any  covenant  relating  to  the  matter  of  the  lease,  is  to  be 
diarged  with  any  duty  in  respect  of  such  farther  consideration. 

*'  (3.)  No  lease  for  a  life  or  liyes  not  exceeding  three,  or  for  a  term  of 
years  determinable  with  a  life  or  lives  not  exceeding  three,  and  no  lease 
for  a  term  absolute  not  exceeding  twenty-one  years,  granted  by  an 
ecclesiastical  corporation  aggregate  or  sole,  is  to  be  chugedwith  any 
higher  duty  than  35«." 

Adhesive  Stamp*"]  Sect.  99.  ''  The  dut;^  upon  an  instrument  chazgeable 
with  duty  as  a  lease  or  tack  for  any  definite  term  less  than  a  year  of : — 
Q.)  Any  dwelling-house  or  tenement  or  part  of  a  dweUing-house  or 
lenement,  at  a  rent  not  exceeding  the  rate  of  102.  per  annum.  (2.)  Any 
furnished  dwelling-house  or  apaiteents ;  or  upon  the  duplicate  or  counter- 
part of  any  such  instrument,  may  be  denoted  bv  an  adhesive  stamp, 
which  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is  fint 
executed.'* 

Decmone  on  lease  stamps.'^  The  Stamp  Act  makes  no  distinction  between 
leases  under  seal,  or  in  writing,  not  sealed.  OoodtvUe  d.  Eatftwitk  v.  TTay, 
1  T.  E.  735. 

Where  a  lease  contained  a  demise  of  two  &rms  with  two  different 
hahendwM  and  separate  reservations  of  rents  and  covenants,  some  applying 
to  one  farm  and  some  to  another,  one  ad  valorem  stamp  for  the  amount 
of  botii  rents  was  held  sufficient.  Blount  v.  Pearman,  1  N.  0.  408 ;  Parry 
V.  Deare,  5  Ad.  &  E.  551. 

An  instrument  purporting  to  grant  a  freehold  lease ;  Stone  v.  Bogers,  2 
M.  &  W.  443,  or  a  term  of  years  exceeding  three ;  Parker  v.  TasweU^  2 
De  G.  &  J.  659 ;  27  L.  J.,  Ch.  812 ;  Bond  v.  Bosling,  1  B.  &  S.  371 ;  30 
L.  J.,  a  B.  127 ;  BoUason  v.  Leon,  7  H.  &  N.  73 ;  31 L.  J.,  Ex.  96 ;  Tidey 
V.  MoOeU,  16  0.  B.,  N.  S.  298;  33  L.  J.,  0.  P.  235;  Stranks  v.  St,  John, 
L.  B.,  2  C.  P.  376;  but  which  was  ineffectual  for  want  of  a  seal,  could 
only  operate  as  an  agreement,  and  therefore  did  not  require  a  lease  stamp, 
but  it  required  an  agreement  stamp,  and  when  the  term  does  not  exceed 
thirty-five  years  the  stamp  is  now  the  same  as  on  a  lease  (see  sect.  96, 
arde^  p.  253}.  A  mere  attornment  does  not  require  a  stamp.  Doe  d. 
Linsey  v.  Edwards,  5  Ad.  &  E.  95 ;  Accord,  Barry  y,  Goodman,  2  M.  &  W. 
768.  Hie  stamp  formerly  required  was  regulated  by  the  consideration 
(whether  fine  or  rent)  expressed  to  be  paid,  and  not  by  that  which  was 
actually  paid ;  Doe  d.  Kettle  v.  Lewis,  10  B.  &  0.  673 ;  but  under  the 
present  Act  this  seems  to  be  otherwise.  A  lease  containing  an  agreement 
to  take  the  fixtures  cannot  be  given  in  evidence  without  a  lease  stamp, 
though  only  used  in  an  action  for  the  value  of  the  fixtures,  and  though  it 
has  an  agreement  stamp.  Corder  v.  Drakeford,  3  Taunt.  382.  A  lease 
containing  a  distinct  agreement,  not  ancillary  to  the  lease,  requires 
stamps  of  both  kinds.  Lovelock  v.  Franklyn,  8  Q.  B.  371 ;  Coster  v. 
Cowling,  7  Bing.  456.  But  where  there  is  a  lease  with  an  agreement 
contained  in  it,  giving  the  lessee  the  option  of  purchasing  the  premises 
within  a  certain  time,  only  a  lease  stamp  is  necessary.  Worthxngton  v. 
Warrington,  6  C.  B.  536.  Where  there  was  a  writtrai  lease  to  A.,  and  an 
agreement  at  the  end  of  it  by  a  third  person,  B.,  to  guarantee  to  the  lessor 
the  payment  of  moneys  to  become  due  from  A.  to  him  under  the  provi- 
sions of  the  lease,  a  lease  stamp  and  also  an  agreement  stamp  were  held 
necessary,  B.  not  being  a  party  to  the  rest  of  the  instrument.  WTtarton 
V.  WaJton,  7  Q.  B.  474.  An  instrument,  not  under  seal,  whereby  conser- 
vators a^^ree  to  gnmt  permission,  during  their  pleasure,  for  the  erection  of 
a  jetty  in  their  river,  subject  to  the  payment  to  lh,em  of  a  yearly  sum. 


Letter  of  A lloiment, — Letter  of  A  ttomey.  25a 

'while  it  is  there,  requires  only  a  6d,  agreement  stamp.  ConMrvatora  of 
B.  Thames,  v.  Comra.  of  lid,  Mev.,  18  Q.  B.  D.  279. 

A  lease  made  by  the  landlord  to  a  vendee  of  the  party,  to  whom  he  had 
agreed  to  grant  it,  must  recite  and  be  charged  upon  the  consideration  paid 
on  the  sale  to  the  vendee.  AU.-Gen.  y.  Brown,  3  Exch.  662.  Under  the 
Stamp  Act,  1870,  it  is  liable  to  double  duty:  t.«.,  the  duty  as  on  a  lease 
to  the  yendor,  and  the  du^  as  on  a  sale  by  him  to  the  yendee. 

As  to  effect  of  reference  by  lease  to  a  prior  one,  see  Schedule,  post,  p.  268» 


Legacy  Beceipt, 
See  Beceipt,  post,  p.  266. 

Letters  of  Administration, 
See  Probate,  post,  p.  264. 

Letter  ofAUotmerU,  Scrip  Certifiaxte,  <kc, 

^^Letter  of  allotment  or  letter  of  renunciation,  or  any  other  document 
haying  the  effect  of  a  letter  of  allotment: — (1.)  Of  any  share  of  any 
company  or  proposed  company;  (2.)  In  respect  of  any  loan  raised,  or 
proposed  to  oe  raised  by  any  company  or  proposed  company,  or  by  any 
municipal  body  or  corporation;  (3.)  Issued  or  deliyered  in  the  United 
Kingdom,  of  any  share  of  any  foreign  or  colonial  company  or  proposed 
company,  or  in  respect  of  any  loan  raised  or  proposed  to  be  raised  oy  or 
on  behfdf  of  any  foreign  or  colonial  state,  goyemment,  municipal  body, 
corporation,  or  company : — ld» 

**And  Scrip  certificate,  scrip,  or  other  document: — (1.)  Entitling  any 
person  to  become  the  proprietor  of  any  share  of  any  company  or  proposed 
company ;  (2.)  Issued  or  deliyered  in  the  United  Kingdom,  and  entitling 
any  person  to  become  the  proprietor  of  any  share  of  any  foreign  or 
colonial  company  or  propos^  company;  (3.)  Denoting  or  intended  to 
denote,  the  right  of  any  person  as  a  subscriber  in  respect  of  any  loan 
raised  or  proposed  to  be  raised  by  any  company  or  proposed  company,  or 
by  any  municipal  body  or  corporation;  (4.)  llssued  or  deliyered  in  the 
United  Kingdom,  and  denoting,  or  intended  to  denote,  the  right  of  any 
person  as  a  subscriber  in  respect  of  any  loan  raised  or  proposed  to  be 
raised  by  or  on  behalf  of,  any  foreign  or  colonial  state,  goyemment,  muni- 
cipal body,  corporation  or  company: — Id." 

By  43  &  44  Vict.  c.  20,  s.  56,  **  The  stamp  duty  of  Irf.  on  a  letter  of 
renunciation  may  be  denoted  by  an  adhesiye  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  letter  of  renunciation  is  executed." 


Letter  of  Attorney. 

"  Letter,  or  power  of  attorney,  or  commission,  fadory  mandate,  or  other 
instrument  in  the  nature  thereof : 

"  (1.)  For  the  sole  purpose  of  appointing  or  authori2dng"  a  proxy  at 
any  one  meeting  at  which  yotes  may  be  giyen  by  proxy,  whether  the 
number  of  persons  named  in  such  instrument  be  one  or  more  (34  &  35 
Vict.  c.  4,  s.  4) : — Id. 
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**  (30  For  the  receipt  of  the  diyidends  or  interest  of  any  stock : 

**  Where  made  for  tne  receipt  of  one  payment  only : — 1». 

"  In  any  other  case : — 6». 

''  (4.)  £^or  the  receipt  of  any  sum  of  money,  or  any  bill  of  exchange  or 
promissory  note  for  any  sum  of  money  not  exceeding  20/.,  or  any 
periodical  payments  not  exceeding  the  annual  sum  of  101,  (not  being 
hereinbefore  charged) : — 6b. 

**(6.)  For  the  sale,  transfer,  or  acceptance  of  any  of  the  Ooyemment  or 
Parliamentary  stocks  or  funds : 

'*  Wliere  the  yalue  of  such  stocks  or  funds  does  not  exceed  20Z. — 5s, 

**  In  any  other  case : — 10«. 

**  (6.)  Of  any  kind  whatsoeyer  not  hereinbefore  described : — lOs" 


(2^ 
Em 


Exemptions.']  **  (1.)  Letter  or  power  of  attorney  for  the  receipt  of  divi- 
dends of  any  defimte  and  certain  share  of  the  GToTemmont  or  Parlia- 
mentary stocks  or  funds  producing  a  yearly  dividend  of  less  than  3/. 
2.)  Letter  or  power  of  attorney  or  ijroxy  filed  in  the  Court  of  Probate  in 
^  island  or  Ireland,  or  in  any  ecclesiastical  coturt." 

^ct.  104.  ''  A  writing  under  hand  only  containing  an  order,  request 
or  direction  from  the  owner  or  proprietor  of  any  stock  to  any  company  or 
to  any  officer  of  any  company,  or  to  any  banker,  to  pay  the  divi^nds  or 
interest  arising  from  such  stock  to  any  person  therem  named,  is  not 
chargeable  with  duty  as  a  letter  or  power  of  attorney." 

Sect.  103.  '*  A  letter  or  power  of  attorney  for  the  sale,  transfer,  or 
acceptance  of  any  of  the  Government  or  Parliamentary  stocks  or  funds, 
duly  stamped  for  that  purp^^se,  is  not  to  be  charged  with  any  further  duty 
by  reason  of  containing  an  authority  for  the  receipt  of  the  dividends  on 
the  same  stocks  or  funds." 

Voting  paper,  adhesive  stamp,  <fcc.]  Sect.  102.  '*  (1.)  Every  letter  or 
power  of  attorney  for  the  purpose  of  appointing  a  proxy  to  vote  at  a 
meeting,  and  every  voting  paper,  hereby  respectively  charged  with  the 
duty  of  Id.,  IB  to  specify  the  day  upon  which  the  meetine;  at  which  it  is 
intended  to  be  used  is  to  be  held,  and  is  to  be  available  only  at  the 
meeting  so  specified,  or  any  adjournment  thereof.  (2.)  The  said  duty  of 
Id.  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the 
person  Dv  whom  the  instrument  is  executed." 

"  (4.)  Every  vote  given  or  tendered  under  the  authority  or  by  means  of 
any  such  letter  or  power  of  attorney  or  voting  paper,  not  being  duly 
stamped,  shall  be  aosolutely  null  and  void.  (5.)  And  no  such  letter  or 
power  of  attorney  or  voting  paper  shall  on  any  pretence  whatever  be 
stamped  after  the  execution  thereof  by  any  person. 

Voting  papers  used  under  7  Wm.  4  &  1  Vict.  c.  78,  ss.  13,  14,  at  'the 
meeting  oi  the  town  council  of  a  municipal  borough  for  the  election  of  an 
alderman  do  not  require  a  stamp  under  this  Act.  It.  v.  Strachan,  L.  B«,  7 
a  B.  463. 


Memorial. 

**  Memorial  to  be  registered  pursuant  to  any  Act  of  Parliament  made  or 
to  be  made  for  the  public  registering  of  deeds  and  conveyances. 

**  Where  the  instrument  registered  is  chargeable  with  any  duty  not 
amounting  to  2^.  6d. : — ^The  same  duty  as  the  registered  instrument. 

"  In  any  other  case : — 2s.  6d." 


Mortgage^  Bond^  Goveriant,  &c,  257 

Mortgage, 

^*  Mortgage^  bond,  debenture,  covenant ,  warrant  ofaMomey  to  confess  and 
enter  up  judgment,  and/oret.<7n  Mcurity  of  any  kind. 

"  (1.)  Being  the  only  or  principal  or  primary  security  for  the  payment 
or  repayment  of  money  not  exceeding*  25^ — Hd, ;  exceeding  25/.  and  not 
exceeding  50/.— 1«.  3d. ;  50/.  and  not  100/.— 2«.  6c/. ;  100/.  and  not  150/.— 
30.  9(/. ;  150/.  and  nob  200/.— d«. ;  200/.  and  not  250/.— 60.  Zd, ;  250/.  and 
not  300/. — 7«.  <k/. ;  exceeding  300/. — ^for  every  100/.,  and  also  for  any  frac- 
tional part  of  100/.  of  such  amount,  2«.  6<2. 

"  (2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  substituted 
security,  or  by  way  of  further  assurance  for  the  above-mentioned  purpose 
where  the  principal  or  primary  securitv  is  didy  stamped — ^for  every  100/., 
and  also  for  any  fractional  part  of  100/.,  of  the  amount  secured : — 6r/." 

By  51  &  52  Vict.  c.  8,  s.  14  (5),  these  duties  are  extended  to  any  deed 
operating  as  a  mortgage  of  any  stock  or  marketable  security. 

"  (3.)  Transfer,  assignment,  disposition,  or  assignation  of  any  mortgage, 
bond,  debenture,  covenant,  or  foreign  security,"  not  being  a  marketable 
security  (51  &  52  Vict.  c.  8,  s.  13),  **  or  of  any  money  or  stock  secured  by 
any  such  instrument,  or  by  any  warrant  of  attorney  to  enter  up  judgment, 
or  by  any  judgment: — for  every  100/.,  and  also  for  any  fractional  part  of 
100/.,  of  the  amount  transferred,  assigned,  or  disponed : — 6d. ;  and  also 
where  any  further  money  is  added  to  the  money  already  secured : — ^the 
same  duty  as  a  principal  security  for  such  further  money. 

By  stat.  51  &  52  Yict.  c.  8,  s.  13,  vide  ante,  pp.  246,  247,  the  stamp  duty 
on  a  transfer  of  mortgage,  &c.  (being  a  marketable  security),  otherwise 
than  on  mortgage,  is  now  the  same  as  on  a  conveyance. 

**  (4.)  Ee-conveyance,  release,  discharge,  surrender,  re-surrender ,  warrant 
to  vacate,  or  renunciation  at  any  such  security  as  aforesaid,  or  of  the  benefit 
thereof,  or  of  the  money  thereby  secured — ^for  every  100/.,  and  also  for 
any  fractional  part  of  100/.,  of  the  total  amount  or  value  of  the  money  at 
any  time  secured : — 6<i." 

Equitable  mortgage,']  By  stat.  51  &  52  Yict.  c.  8,  s.  15  (1),  **  An  equit- 
able mortgage  effected  by  an  agreement  or  memorandum  under  hand 
only  relating  to  the  deposit  of  any  title  deeds  or  instruments  constituting 
or  being  evidence  of  the  title  to  anj  property  whatever  (other  than  stock 
or  marketable  security^,  or  creating  a  charge  on  such  property,"  is 
not  now  charged  with  tne  above  duty,  see  sect.  105,  post,  p.  258 ;  but  the 
agreement  or  memorandum  is  charged  as  follows : — for  every  100/.,  and 
any  fractional  part  of  100/.,  of  the  amount  secured : — \s. 

Mortgages  by  deposit  of  share  warrants,  <fec.]  By  stat.  51  &  52  Vict.  c.  8, 
8.  14(2),  "Every  instrument  under  hand  only  (not  being  a  promissory 
note  or  bill  of  exchange),  given  upon  the  occasion  of  the  deposit  of  any 
share,  warrant,  or  stock  certificate  to  bearer,  or  foreign  or  colonial  share 


duty  of  6c/.  accordingly. 

*'  (3.)  Every  instrument  under  hand  only  (not  bein^  a  promissory  note 
or  biU  of  excnange),  making  redeemable  or  qualifying  a  duly  stamped 
transfer,  intended  as  a  security,  of  any  registered  stock  or  marketable 

*  By  46  &  47  Vict.  c.  65,  s.  16,  where  the  amouit  Beoared  does  not  exceed  10/.^ 
the  duty  i«  Zd,^  exoept  in  the  ease  of  a  warrant  of  attorney. 

VOL.  I.  8 
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fleoority,  shall  be  deemed  to  be  an  agreement  and  shall  be  charged  with 
the  duty  of  6d,  acoordin^ly. 

'*(4.)  A  release  or  discharge  of  any  such  instrument  shall  not  be 
chargeable  with  any  ctd  valorem  duty." 

Definition  of  mortgage,^  Sect.  105.  *'  The  term  *  mortgage,*  means  a 
security  by  way  of  mortg^ige  for  the  payment  of  any  defimte  and  certain 
fium  of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing, 
or  forborne  to  be  paid,  being  payable,  or  for  the  repayment  of  money  to 
be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due  upon  an 
account  current,  together  with  any  sum  already  advajiced  or  due,  or  with- 
out, as  the  case  may  be ;  and  indudes  conditional  surrender  by  way  of 
mortgage,  further  charge,"  ...  **  of  or  affecting  any  lands,  estate,  or  pro- 
perty, real  or  personal  whatsoever : 

**  Any  conveyance  of  any  lands,  estate,  or  property  whatsoever  in  trust 
to  be  sold  or  otherwise  converted  into  money,  intended  only  as  a  security, 
and  redeemable  before  the  sale  or  other  disposal  thereof,  either  by  express 
stipulation  or  otherwise,  except  where  such  conveyance  is  made  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  creditors  specified  who 
accept  the  provision  made  for  payment  of  their  debts  in  full  satisfaction 
thereof,  or  who  exceed  five  in  number : 

'*  Also  any  defeasance,  declaration,  or  other  deed  or  writing  for  defeat- 
ing or  making  redeemable  or  explaining  or  qualifying  any  conveyance,  or 
disposition,  of  any  lands,  estate,  or  property  whatsoever,  apparently  abso- 
lute but  intended  only  as  a  security : 

**  Also  any  agreement,  contract,  or  bond  accompanied  with  a  deposit  of 
title-deeds  for  making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid  of  any  lands,  estate,  or  property  comprised  in 
such  title-deeds,  or  for  pledging  or  charging  the  same  as  a  security." 

By  sect.  107  (1.)  Where  the  security  is  for  payment  of  future  ad- 
vances, or  a  sum  to  become  due  on  an  account  current  with  or  without 
past  advance,  then  if  the  ultimate  amoimt  secured  is  limited,  the  duty  is 
on  a  security  for  the  maximum  amount.  (2.)  Where  there  is  no  such 
limit,  the  security  is  to  be  available  only  for  the  amount  covered  by  the 
stamp  impressed. 

Sect.  109.  **  No  transfer  of  a  duly  stamped  security  and  no  security  by 
way  of  further  charge  for  money  or  stock,  added  to  money  or  stock  pre- 
viously secured  by  a  duly  stamped  instrument,  is  to  be  charged  with  any 
duty  by  reason  of  containing  any  further  or  additional  security  for  the 
money  or  stock  transferred  or  previously  secured,  or  the  interest  or  divi- 
dends thereof,  or  any  new  covenant,  proviso,  power,  stipulation,  or 
agreement  in  relation  thereto,  or  any  further  assurance  of  tne  property 
oomprised  in  the  transferred  or  previous  security."  See  Robinson  v.  Jfoc- 
donnell,  5  M.  &  S.  228. 

Sect.  110.  **(!.)  Where  any  copyhold  or  customarv  lands  or  heredita- 
ments are  mortgaged  alone  by  means  of  a  conditional  surrender  or  grant, 
the  ad  valorem  outy  is  to  be  charged  on  the  surrender  or  grant,  if  made 
out  of  court,  or  the  memorandum  thereof,  and  on  the  copy  of  court  roll  of 
the  surrender  or  grant,  if  made  in  court."  (2.)  Where  such  lands  are 
mortgaged  with  otner  lands,  the  ad  valorem  duty  shall  be  on  the  instru- 
ment relating  to  the  other  property. 

By  51  &  52  Vict.  c.  8,  s.  15  (2),  Where  the  amount  to  be  secured  by  an 
eqmtable  mortgage  is  unascertained  or  unlimited  in  the  first  instance, 
iand  the  ad  valorem  stamp  is  available  under  sect.  107  (2),  supra,  for  sudi 
amount  only  as  the  impressed  duty  covers,  such  agreemrait  or  memo- 
randum shall,  for  the  purpose  of  stiucup  duty,  be  deemed  to  be  a  new  and 
separate  agreement  or  memorandum  dated  on  the  day  on  which  any 
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adyanoe  or  loan  is  made  in  excess  of  the  amount  coyered  by  the  impressed 
duty. 

Definition  of  foreign  iecurity,']  By  34  &  35  Vict.  c.  4,  s.  2,  **  the  term 
*  foreign  security '  means  and  mcludes  eyery  security  for  money  bsr  or  on 
behalf  of  any  foreign  or  colonial  state,  goyemment,  municipal  body,  cor- 
poration, or  company,  bearing  date  or  signed  after  the  3rd  June,  1862 
(except  an  instrument  chargeable  with  dul^  as  a  bill  of  exchange  or 
promissory  note), — (1.)  Whidi  is  made  or  issued  in  tiie  United  King- 
dom :  or  (2.)  Which,  we  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred,  or  in  any  manner  negotiated  in  the 
United  Kingdom."  A  security  is  '* issued"  when  the  company  part 
with  the  possession  and  control  of  it.  Grenfell  y.  Inl,  Rev,  Coma,,  1  Ex. 
D.  242. 

Security  for  money  transferable  by  delivery, "]  By  48  &  49  Vict.  c.  51, 
s.  21,  a  **  security  for  money  dated,  signed  or  offered  for  subscription 
after"  August  6th,  1885,  **  and  giyen  to  a  subscriber  in  respect  of  a  loan 
raised  by  any  company  or  corporation  and  transferable  by  deliyery  and 
upon  a  foreign  security  dated,  signed,  or  offered  for  subscription  after " 
that  day,  '*  ajid  transferable  by  deliyery,"  is  liable  to  a  duty  of  U,  per  10^ 
or  fractional  part  of  101,  secured. 

*'  Upon  any  such  security  giyen  in  substitution  for  a  like  security  didy 
stamped  in  conformity  with  the  law  in  force  when  such  last  mentioned 
security  became  subject  to  duty,"  a  duty  of  6d,  per  201,  or  fractional 
part  of  20/.  secured.  See  53  &  54  Vict.  c.  8,  s.  18,  infra,  **  The  term 
'  foreign  security,'  shall  not  include  a  security  by  or  on  behalf  of  anj 
colonial  goyemment,  but  shall  otherwise  haye  the  meaning  assigned  to  it 
by "  34  &  35  Vict.  c.  4,  s.  2,  supra,  *'and  shall  also  include  a  security 
which,  though  originally  issued  to  the  holder  out  of  the  United  Kingdom, 
is  offered  byhim  for  subscription  and  giyen  or  deliyered  to  a  subscriber  in 
the  United  Kin^om." 

By  51  &  52  Vict.  c.  8,  s.  12,  (2.)  **  there  shall  be  charged — upon  security 
for  money  of  any  company  or  corporation  being  a  marketable  security  and 
transferable  by  deliyery,  or  security  for  money  by  or  on  behalf  of  any 
foreign  or  colonial  state,  goyemment,  municipal  body,  corporation,  or  com- 
pany being  a  marketable  security  and  transferable  by  deliyery,  whateyer 
may  be  the  date  thereof,  or  of  the  issue  thereof,  and  whereyer  it  may  haye 
becni  made  or  issued,  or  the  interest  may  be  payable : — on  the  occasion  of 
the  first  transfer  thereof  by  deliyery  in  the  United  Kingdom,  on  or  after 
July  1st,  1888,  and  on  the  occasion  of  the  first  transfer  mereof  by  deliyery 
in  the  United  Kingdom  in  any  year  after  the  year  in  which  such  first 
transfer  by  deliyery  shall  happen : — ^where  the  amount  secured  does  not 
exceed  25/. — 3d, ;  exceeds  25/.  and  not  exceed  50/. — 6d, ;  exceeds  50/. — 
for  eyery  60/.  and  any  fractional  part  of  50/. — 6d, 

'*  Provided  that  duty  under  this  section  upon  a  security  shall  not  be 
payable  in  the  case  of  any  security,  duly  stamped  under  48  &  49  Vict, 
c.  51,  s.  21,  supra,  with  flie  duty  of  Is,  for  eyery  10/."  of  the  money 
secured,  *'  but  shall  be  payable  upon  eyery  other  security,  transferable  by 
deliyery,  and  in  the  case  of  any  stamp  duty  having  been  heretofore  paid 
upon  any  such  security,  in  addition  to  such  stamp  duty. 

*'  (3.)  The  duties  imder  this  section  are  to  oe  denoted  by  adhesive 
stamps  appropriated  by  words  and  figures  on  the  face  thereof  to  such 
duties  and  to  each  year." 

By  53  ft  54  Vict.  c.  8,  s.  18,  ''in  the  construction  of  the  proviso  to  51  & 
52  Yict.  c.  8,  B.  12  (2),  supraf  a  security,  transferable  by  deliyery,  given 
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in  substitution  for  a  security  so  transferable,  shall  be  deemed  to  be  duly 
stamped  with  the  duty  of  1«.  for  every  102.,  and  also  for  any  fractionalpart 
of  lof.  of  the  money  thereby  secured  in  conformity  with  the  stat.  48  &  49  Vict, 
c.  51,  anie^  p.  259,  if  it  is  stamped  as  a  substituted  security  in  conformity 
with  the  last-mentioned  Act,  and  also  bears  an  impressed  stamp  denoting 
that  ihe  security  for  which  it  was  substituted  was  duly  stamped  as  afore- 
said." 

Decisions  on  mortgage  stamps."]  Where  title  deeds  were  deposited  by  way 
of  equitable  mortgage,  a  mere  memorandum  stating  the  object  of  such 
deposit  required  no  stamp ;  Meek  v.  Bayliss^  31  L.  J.,  Ch.  448 ;  nor  an 
instrument  reciting  a  past  deposit,  but  not  made  for  the  purpose  of  cre- 
ating a  charge.  PyU  v.  Partridge^  15  M.  &  W.  20  ;  see  also  Fancourt  v. 
Thorney  9  Q.  B.  312.  But  such  memoranda  would  seem  to  be  liable  to 
duty  under  51  &  52  Vict.  c.  8,  s.  15  (1),  ante,  p.  257.  A  pledge  of  goods, 
as  a  bill  of  lading,  is  not  within  it.  Harris  v.  Birchy  9  M.  &  W.  591.  So,  a 
memorandum  of  the  deposit  of  goods  with  a  contingent  power  of  sale  does 
not  require  a  mortgage  stamp.  Be  AUenhoroughy  11  Exch.  461 ;  S.  C.  stib 
nom.  Attenhorough  y.  InL  Bev.  Corns.,  25  L.  J.,  Ex.  22.  Where  a  deed  is  in 
substance  a  transfer  of  an  existing  mortgage,  although  in  point  of  law  the 
old  debt  and  equity  of  redemption  are  eronguished,  it  need  be  stamped  as 
a  transfer  only.  Wale  y.  Jnl.  Bev,  Corns.  ^  4  Ex.  D.  270.  An  instnimemt 
issued  by  a  company,  not  under  seal,  purporting  on  its  face  to  be  a  "  de- 
benture," and  containing  an  engagement  to  pay  the  amount  thereof  to 
P.  W.  A.,  or  order,  and  also  to  pay  interest  to  the  holder  on  presentation 
of  the  coupons  attached,  is  chargeable  as  a  debenture  and  not  as  a  pro- 
missory note.  British  India  8t&am  Navigation  Co.  y.  Inl.  Bev,  Corns,,  7 
Q.  B.  D.  165. 

Exemptions.'^  By  the  general  exemption  (2)  at  the  end  of  the  schedule 
{ante,  p.  247),  mstruments  for  the  mortgage  of  a  ship  or  vessel,  or  any 
share  therein,  are  free  from  all  stamp  duty. 

By  35  &  36  Yict.  c.  93,  s.  24,  a  special  contract  pawn-ticket,  or  its 
duplicate  in  respect  of  a  loan  by  a  pawnbroker,  above  40s.  and  not  exceed- 
ins  10/.,  requires  nd  stamp. 

Mortgages  given  to  the  trustees  of  building  societies,  established  under 
6  &  7  Wm.  4,  c.  32,  were  by  that  Act  exempted  from  stamp  duty.  But 
by  the  Stamp  Act,  1870,  s.  112,  this  exemption  was  limited  to  mortgages 
made  by  members  to  secure  sums  not  exceeding  500/.,  and  has  been 
wholly  repealed  by  the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42, 
ss.  7.  4:1),  The  Friendly  Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s.  16, 
(2,  d.),  does  not  exempt  from  duties,  securities  on  which  the  funds  of  a 
friendly  society  are  invested.  See  Be  B.  Liver  Friendly  Society,  L.  R., 
5  Ex.  78.  A  conveyance  by  debtor  to  trustees  in  trust  to  sell  and  with 
the  proceeds  to  discharge,  first,  debts  due  to  the  trustees  and  then  debts 
due  to  other  creditors,  with  a  resulting  trust  for  the  original  debtors,  is 
within  the  exception  in  the  Stamp  Act,  1870,  s.  105,  ante,  p.  258.  Coate$ 
V.  Perry,  3  B.  &  B.  48. 

A  transfer  of  a  mortgage  to  effect  an  appointment  of  new  trustees  ifl 
not,  by  sect.  78  {ante,  p.  247),  to  bear  a  higher  stamp  than  10s.  Sm 
Foley,  Ld,  v.  Int.  Bev.  Corns.,  L.  R.,  3  Ex.  263. 

Policy  of  Insurance. 

Life  insurance.']  **  Policy  of  insurance.  (1.)  Upon  any  life  or  lives,  or 
upon  any  event  or  contingency  relating  to  or  depending  upon  any  life  or 
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liyes  (except  for  the  payment  of  mone^  upon  the  death  of  any  person 
only  from  accident  or  violence  or  otherwise  than  from  a  natural  cause) — 
Where  the  sum  insured  does  not  exceed  10^ — Id, ;  exceeds  10/.  but  does 
not  exceed  2dl, — 3d. ;  exceeds  251,  but  does  not  exceed  500/. — for  every 
full  sum  of  50/.,  and  also  for  any  fractional  part  of  50/.,  of  the  amount 
insured,  6c/. ;  exceeds  500/.  but  does  not  exceed  1000/. — for  every  full 
sum  of  100/.,  and  also  for  anv  fractional  part  of  100/.,  of  the  amount 
insured,  la. ;  exceeds  1000/. — ^for  every  full  sum  of  1000/.,  and  also  for 
any  fractional  part  of  1000/.,  of  the  amount  insured,  lOs," 

JBy  stat.  51  &  52  Yict.  c.  8,  s.  19,  no  assignment  of  such  policy  shall 
give  the  assignee  any  right  to  sue  for  the  moneys  assured,  or  to  give  a 
valid  discharge  therefrom,  unless  the  assignment  be  duly  stamped. 

Fire  and  accident  insurance,^  **  (2.)  For  any  payment  agreed  to  be 
made  upon  the  death  of  any  person,  only  from  accident  or  violence,  or 
otherwise  than  from  a  natural  cause,  or  as  compensation  for  personal 
injury,  or  by  way  of  indemnity  against  loss  or  damage  of  or  to  any  pro- 
peaty  :—  Id,'* 

By  53  &  54  Vict.  c.  8,  s.  20,  "  the  stamp  duty  payable  upon  a  policy  of 
insurance  for  any  payment  or  periodical  payments  agreed  to  be  made 
during  the  sickness  of  any  person  or  his  incapacity  from  personal  injury 
shall  be  Ic/.,  and  no  further  duty  shall  be  payable  upon  any  policy  of 
insurance  chargeable  with  duty  imder  the  Stamp  Act,  1870,  by  reason  of 
the  same  extending  to  any  payment  to  be  made  during  sickness  or  such 
incapacity." 

DefinHiona,^  Sect.  117.  (1.)  The  term  ''insurance"  includes  assur- 
ance, and  the  term  **  policy"  includes  every  writing  whereby  any  contract 
of  insurance  is  made,  or  agreed  to  be  made,  or  is  evidenced ;  and,  except 
as  hereinafter  mentioned  {post,  p.  263),  this  Act  does  not  apply  to 
policies  of  sea  insurance. 

By  stat.  52  &  53  Vict.  c.  42,  s.  20  (1),  the  term  **  policy,"  in  relation  to 
a  policy  against  accident,  includes  a  notice  or  advertisement  in  a  news- 
paper, &c.,  purporting  to  insure  the  payment  of  money  upon  the  death 
of,  or  injury  to,  the  nolder  or  bearer  of  the  newspaper,  &c.,  only  from 
accident  or  violence,  or  otherwise  than  a  natural  caase. 

Adhesive  Stampa,"]  **  Sect.  119.  (1.)  The  duties  imposed  by  this  Act 
upon  policies  of  msurance  may  be  denoted  by  adhesive  stamps,  or  partly 
l^  adhesive  and  partly  by  impressed  stamps.  (2.)  When  the  whole  or 
any  part  of  the  duty  upon  a  policy  of  insurance  is  denoted  by  an  adhesive 
steonp,  such  adhesive  stamp  is  to  be  cancelled  by  the  person  oy  whom  the 
policy  is  first  executed."  But  by  statute  44  &  45  Vict.  c.  12,  s.  44  (c), 
this  section  **  shall  not  apply  so  as  to  allow  the  ad  valorem  stamp  duties 
on  policies  of  insurance  upon  any  life  or  lives,  or  upon  any  event  or  con- 
tingency relating  to  or  depending  upon  any  life  or  Hves,  to  be  denoted 
by  adhesive  stamps." 

Sea  insurance,']  The  duties  payable  in  respect  to  sea  insurances  are 
still  regulated  by  stat.  30  &  31  Vict.  c.  23,  vide  Stamp  Act,  1870,  s.  117  (1), 
supra. 

By  the  Schedule  (B)  of  that  Act  the  following  stamp  duties  are 
payable : — 

For  every  policy  for  or  upon  any  voyage — in  respect  of  every  100/., 
and  fractional  part  of  100/.—  Sd, 

For  every  policy  for  time— in  respect  of  every  100/.,  and  fractional  part 
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of  lOOZ. — where  the  insurance  shall  be  made  for  any  time  not  exceeding 
six  months,  3c?. ;  for  six  months  and  not  exceeding  twelye — 6<£. 

The  provision  in  the  schedule  for  separate  stamps  in  reepect  of  sepa- 
rate and  distinct  interests  of  two  or  more  persons  msured  by  one  policy 
is  repealed  by  47  &  48  Vict.  c.  62,  s.  8  (3). 

By  50  &  51  Vict.  c.  15,  s.  15,  where  tne  premium  does  not  exceed  2s.  6c{. 
per  cent,  of  the  sum  insured,  the  duty  is  !(/.  only. 

By  30  &  31  Yict.  c.  23,  s.  11,  where  the  insurance  is  made  for  a  voyage, 
and  also  for  time,  or  to  extend  to  or  cover  any  time  beyond  thirty  days 
(47  &  48  Vict.  c.  62,  s.  8  (2))  after  the  ship  shall  have  amved  at  her  des- 
tination, and  there  be  moored  at  anchor,  the  policy  is  made  chargeable 
with  both  voyage  and  time  policy  duty. 

By  sect.  8,  **  no  policy  shall  be  made  for  any  time  exceeding  twelve 
.months,  and  every  policy  which  shall  be  made  for  any  time  exceeding 
twelve  months,  sliall  be  null  and  void  to  all  intents  and  purposes." 

By  sect.  9,  **  no  j^licy  shall  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  good  or  available  in  law  or  in 
equity,  unless  duly  stamped" ;  and  no  policy  may  be  stamped  after  it  is 
signed,  or  underwritten  6y  any  person ;  except  in  the  case- 

(1.^  Of  mutual  insurances  not  underwritten  to  an  extent  beyond  that 
whicn  tiie  stamps  already  impressed  warrant. 

(2.)  Policies  executed  abroad  chargeable  with  duty,  videpost^  p.  263. 

Now,  by  39  &  40  Vict.  c.  6,  s.  2  {ante,  p.  227),  a  sea  policy  may  be 
stamped  at  the  trial  on  payment  of  the  unpaid  duty  and  of  penalties. 

Bv  30  &  31  Yict.  c.  23,  s.  4,  **sea  insurance"  means  any  insurance 
(including  re-insurance)  made  upon  any  ship  or  vessel,  or  on  the  machinery, 
tackle,  or  furniture  thereof,  or  upon  any  goods,  &c.,  on  board,  or  upon 
the  freight,  or  an^  other  interest  which  may  be  lawfully  insured  in  or 
relating  to  any  ship  or  vessel ;  and  also  by  47  &  48  Yict.  c.  62,  s.  8(1), 
'*  shall  include  any  insurance  of  goods,  wares,  or  merchandise,  or  pro- 
perty of  any  description  whatever,  for  any  transit  which  includes  not 
only  a  sea- risk,  but  also  any  land  risk  from  the  commencement  of  such 
transit  to  the  place  of  shipment,  or  from  the  place  of  discharge  of  the 
ship  to  the  ultunate  destination  covered  by  the  insurance,  or  in  warehouse 
while  waiting,  or  being  forwarded  for  shipment,  or  after  discharge  and 
while  waiting  to  be  forwarded,  or  being  forwarded  to  the  ultimate  des^ 
tination  covered  by  the  insurance,  or  any  other  land  risk  incidental  to 
the  transit  insured." 

By  30  &  31  Yict.  c.  23,  s.  4,  **  policy"  means  any  instrument  whereby 
a  contract  or  agreement  for  any  sea  insurance  is  made. 

By  sect.  12,  where  any  carrier  by  sea  or  other  person,  in  consideration 
of  any  sum  for  additional  freight  or  otherwise,  agrees  to  take  any  risk 
attending  goods,  &c.,  while  on  ooard  any  ship  or  vessel,  or  to  indemnify 
the  owner  of  the  gpods  from  any  risk,  loss,  or  damage,  the  agreement  is 
a  contract  for  sea  insurance. 

By  sect.  16,  no  broker,  &c.,  may  charge  his  employer  for  brokerage  or 
for  any  moneys  expended  as  premium  for  any  such  insurance,  unless 
duly  stamped ;  and  all  sums  paid  bv  the  employer  on  any  such  account 
to  any  broker,  &c.,  making  any  such  insurance  contrary  to  this  Act  are 
deemed  to  be  paid  without  consideration,  and  remain  the  property  of  such 
employer.    See  Roderick  v.  Uovil,  3  Camp.  102. 

Form  of  policy,"]  By  30  &  31  Yict.  c.  23,  s.  7,  **  no  contract  or  agree- 
ment for  sea  insurance  (other  than  such  insurance  as  is  referred  to  in  the" 
25  &  26  Yict.  c.  63,  s.  55,  post,  p.  263)  "  shall  be  valid  unless  the  same  is 
expressed  in  a  policy,  and  every  policy  shall  specify  the  particular  risk  or 
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adyenture,  the  names  of  the  Bubscribers  or  underwriters,  and  the  sum  or 
sums  insured ;  and  in  case  any  of  the  above-mentioned  particulars  shall 
be  omitted  in  any  policy,  such  policy  shall  be  null  and  void  to  aU  intents 
and  ])urposes.'* 

This  section,  read  -with  the  definition  clause,  sect.  4,  sujpraf  now  re- 
places 35  G^.  3,  c.  63,  8.  2,  which  was  similar  in  its  terms.  It  was 
sufficient  if  the  name  of  the  xmderwriting  firm  was  expressed  in  the 
policy.  Beid  v.  Allan,  4  Exch.  326;  Dowdall  v.  Allan,  19  L.  J.,  Q.  B. 
41.  And  where  each  of  the  parties  in  a  secret  partnership  underwrites  in 
lus  own  name,  on  account  of  the  partnership,  this  is  a  compliance  with 
the  Act.  Brett  y.  BeckwUh,  26  L.  J.,  Ch.  130.  But  a  policy  issued  by 
the  A.  A.  Association  for  mutual  insurance,  signed  by  the  managers  *^per 
proc.  of  the  several  members  of  the  A.  A.  Association  for  insuring  each 
other's  ships,"  the  members  liable  beins  a  fluctuating  body,  is  void,  for 
the  policy  does  not  state  the  names  of  uie  underwriters.  Ex  parte  Har- 
grove, L.  E.,  10  Ch.  542.  Where  an  agent  has  insured  goods  in  his  own 
name  on  behalf  of  his  principal,  the  latter  is  entitled  to  sue  on  the  policy, 
although  it  does  not  show  that  the  agent  was  insuring  as  such.  De  Vignier 
V.  Swanson,  1  B.  &  P.  346,  n. ;  followed  in  Browning  v.  Provincial  Insur- 
ance Co,  of  Canada,  L.  £.,  5  P.  G.  263.  But  it  must  be  proved  that  the 
policy  was  effected  on  behalf  of  the  plaintiff.  Watson  v.  Swan,  11  C.  B., 
N.  8.  756;  31  L.  J.,  0.  P.  210.  The  statute  applies  to  agreements  of 
mutual  insurance.  SmitKe  case,  L.  E.,  4  Ch.  611;  Ex  parte  Hargrove, 
supra.  As  to  what  is  sufficient  description  of  the  risk,  see  Edwards  y. 
Aberayron  Mutual  Ship.  Insur,  Soc.,  1  Q.  B.  D.  563.  A  defence  arising 
from  non-compliance  with  this  section  must  now  be  pleaded  specially. 
Eules,  1883,  0.  xix.  r.  20,  post,  p.  302.  The  25  &  26  Vict.  c.  63,  s.  55, 
has  reference  to  the  followmg  events,  occurring  without  the  actual  fault 
or  privity  of  the  owners  of  the  ship,  viz. : — (1)  loss  of  life  or  personal 
injury  caused  to  any  person  carried  in  any  ship;  (2)  damage  or  loss 
caused  to  any  goods,  merchandise,  or  other  things  whatsoever  on  board 
any  ship ;  (3J  loss  of  Hfe  or  personal  injury,  by  reason  of  the  improper 
navigation  oi  any  ship,  caused  to  any  person  carried  in  any  other  snip  or 
boat ;  (4)  loss  or  damage,  by  reason  of  the  improper  navigation  of  any 
ship,  caujsed  to  any  other  ship  or  boat,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  other  ship  or  boat. 

Effect  of  slip,l  An  insurance  slip,  when  initialled  by  an  insurance 
company  or  underwriters,  is,  in  the  ordinary  course  of  business,  treated 
as  a  contract  to  insure  and  to  issue  a  policy  in  accordance  with  the  slip ; 
30  &  31  Vict.  c.  23,  ss.  4,  7  {ante,  p.  262),  however,  prevent  its  bein^  used 
as  evidence  of  such  a  contract,  and  the  contract  is  tnerefore  only  bmding 
in  honour ;  Fisher  v.  Liverpool  Marine  Insurance  Co,,  L.  E.,  8  Q.  B.  469; 
L.  E.,  9  Q.  B.  418,  Ex.  Ch. ;  but  the  slip  is  admissible  in  evidence  for 
any  other  purpose,  e,g,,to  show  the  intention  of  the  parties  as  to  what 
risk  was  undertaken  by  the  underwriters.  lonides  v.  Pacific,  &c..  Insur- 
ance Co,,  L.  E.,  6  Q.  B.  674;  L.  E.,  7  Q.  B.  517,  Ex.  Ch.;  Lishmany. 
N,  Maritime  Insur,  Co,,  L.  E.,  8  C.  P.  216;  L.  E.,  10  C.  P.  179,  Ex.  Ch. 
See  also  Cory  v.  PaUon,  L.  E.,  7  Q.  B.  304;  and  L.  E.,  9  Q.  B.  577. 
Apart  from  the  initialling  of  the  slip,  there  is  no  contract  by  an  insurance 
company  to  forward  the  copy  slip  and  to  issue  the  pohcy.  Fisher  v. 
Liverpool  Marine  Insur.  Co,,  supra. 

Executed  abroad,']  By  the  Stamp  Act,  1870,  s.  117  (2),  amended  by  50  & 
51  Vict.  c.  15,  s.  6,  **  a  policy  of  sea  insurance  made  or  executed  out  of, 
but  bdng  in  any  manner  enforceable  within,  the  United  Kingdom,  ia  to 
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be  charged  witli  duty  under  the  stat.  30  Yict.  c.  23,  and  may  he  stamped 
at  any  time  within  ten  days  after  it  has  been  first  reoeiyed  in  the  United 
Kingaom  on  payment  of  the  duty  only." 

AUeratwM,']  By  30  ft  31  Yict.  c.  23,  s.  10,  nothing  in  that ''  Act  shall 
extend  or  be  construed  to  extend  to  prohibit  the  making  of  any  alteration 
which  may  lawfully  be  made  in  the  terms  and  conditions  of  any  policy 
after  the  same  shall  haye  been  underwritten ;  proyided  that  such  altera- 
tion be  made  before  notice  of  the  determination  of  the  risk  originally 
insured,  and  that  it  shall  not  prolong  the  time  coyered  by  the  insurance 
thereby  made  beyond  the  period  of  six  months,  in  the  case  of  a  policy 
made  for  a  less  period  than  six  months,  or  beyond  the  period  allowed  by 
this  Act  in  the  case  of  a  policy  made  for  a  greater  period  than  six  months, 
and  that  the  articles  insured  shall  remain  the  property  of  the  same  person 
or  persons ;  and  that  no  additional  or  further  sum  shall  be  insured  by 
reason  or  means  of  such  alteration." 

The  following  cases  were  decided  under  35  Geo.  3,  c.  63,  s.  13,  now 
repealed,  the  proyisions  of  which  much  resembled  the  aboye  section.  A 
mere  extension  of  the  time  of  sailing  is  within  the  aboye  clause,  and  the 
alteration  requires  no  new  stamp.  Kennngian  y.  InglU,  8  East,  273; 
Brocklebank  y.  Sugruef  1  B.  &  Ad.  81.  So  a  memorandum  waiying  the 
warranty  of  seaworthiness.  Weir  y.  Aberdeen,  2  B.  &  A.  325.  Bat 
where  a  policy  on  **a  ship  and  outfit"  was  altered  by  inserting  **ship  and 
goods,"  it  was  held  to  require  a  new  stamp,  and  to  be  yoid  against  the 
underwriters,  though  they  had  assented  to  tne  alteration.  Hill  y.  FaUen^ 
8  East,  373. 

Power  of  Attorney* 
See  Letter  of  attorney,  ante,  p.  255. 


Probate  and  Letters  of  Administration, 

These  duties  were  not  affected  by  the  Stamp  Act,  1870.  They  were 
formerly  payable  on  the  instruments  themselyes,  but  under,  the  Customs 
and  Inland  Eeyenue  Act,  1881,  44  &  45  Vict.  c.  12,  Part  III.,  by  which 
they  are  now  regulated,  they  are,  by  sect.  27,  payable  iostead  on  the 
affidayit  receiyed  from  the  person  applying  for  probate,  &c. ;  and  by  sect. 
30,  the  probate,  &c.,  bears  a  certificate  showmg  that  the  affidayit  has 
been  dehyered  duly  stamped  and  stating  the  gross  yalue  of  the  estate  and 
effects  as  shown  oy  the  account.  And  by  sect.  26,  the  prol^die,  &c, 
hayiag  thereon  such  a  certificate,  shall  for  all  purposes  be  deemed  to  haye 
been  duly  stamped  in  respect  of  the  yalue  stated  in  the  certificate." 
Under  sect.  27,  tne  scale  of  duties  is  as  follows : — 

Where  the  estate  and  effects  for  which  probate  or  letters  of  administra- 
tion are  granted,  exclusive  of  debts  and  funeral  expenses,  are  aboye  the 
yalue  of  lOOZ.  and  not  exceeding  5002. — at  the  rate  of  21,  per  cent ; 
aboye  500/.  and  not  exceeding  1,000/.,  21,  10s,  per  cent.;  aboye  1,000/., 
3/.  per  cent.  By  sect.  33,  where  the  gross  amount  of  the  estate  exceeds 
100/.  but  not  300/.,  the  duty  is  17.  10«. 

Sects.  32,  35,  contain  proyisions  for  increasing  the  amount  of  duty 
when  the  estate  is  found  to  be  of  greater  yalue  than  that  under  which  it 
was  sworn. 

By  sect.  26,  the  proyisions  of  former  Acts  relating  to  probates,  &c. 
(see  55  Geo.  3,  c.  184,  Part  III.),  so  far  as  they  are  consistent  witii  the 
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proYiflions  of  this  Act,  apply  to  the  duties  on  affidayits  imposed  by  this 
Act. 

Probate  is  admissible  in  evidence  though  not  steunped  within  six 
months.  Lacy  y.  RhySy  4  B.  &  S.  873,  Ex.  Ch.  The  value  must  be 
calculated  at  the  time  the  probate  was  granted,  and  not  at  the  time  of 
testator's  decease.  Doe  d.  Eicharde  y.  Evans^  10  Q.  B.  476.  Accord, 
Partington  y.  Att,-Oen,y  L.  R.,  4  H.  L.  100.  The  insufficiency  of  the 
stamp  to  coyer  the  amount  sued  for  is  a  fatal  objection.  Doe  d.  Richards  y. 
Evans^  supra;  Hunt  y.  Stevens^  3  Taunt.  113;  Carr  y.  Roberts,  2  B.  &  Ad. 
905;  but  see  Whyte  y.  Rose,  3  Q.  B.  493,  499,  per  Ld.  Abinger.  The 
objection  must  at  any  rate  be  taken  as  early  as  possible  at  the  hearing  of 
the  cause,  and  is  too  late  after  the  document  nas  been  received  in  evi- 
dence. Robinson  y.  Vernon,  Ld,,  7  C.  B.,  N.  S.  235 ;  29  L.  J.,  C.  P.  310, 
cited  ante,  p.  228.  The  duty  attaches  on  all  goods  within  the  jurisdiction, 
whatever  was  the  domicile  of  the  deceased.  Partington  v.  Att,'Oen,, 
supra;  Femandes*  Executors*  case,  L.  E.,  5  Ch.  314.  As  to  what  goods 
are  within  the  jurisdiction,  see  Att.-Oen,  v.  Pratt,  L.  E.,  9  Ex.  140. 


Progressive  Duty, 
Under  the  Stamp  Act,  1870,  this  duty  is  no  longer  chargeable. 

Promissory  Note, 
See  Bank  note.  Bill  of  exchange,  &c,,  ante,  p.  235. 

Protest  and  Notarial  Act, 

**  Protest  of  any  bill  of  exchange  or  promissory  note : — 

''Where  the  duty  on  the  bill  or  note  does  not  exceed  Is, : — ^the  same 

duty  as  the  bill  or  note.    In  any  other  case : — Is, 

'*  Notarial  act  of  any  kind  whatsoever  (except  a  protest  of  a  bill  of 

exchange  or  promissory  note) : — 1«." 

Adhesive  stamp,"]  Sect.  116.  "  The  duty  upon  a  notarial  act,  and  upon 
the  protest  by  a  notary  public  of  a  biU  of  exchange  or  promissory  note, 
may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the 
notery." 

Proxy, 
See  Letter  of  attorney,  ante,  p.  255. 


Receipt, 

"  Receipt  given  for,  or  upon  the  payment  of,  money  amounting  to  21,  or 
upwards : — Id," 

Exemptions,']  '*(!.)  Beceipt  given  for  money  denosited  in  any  bank,  or 
with  any  banker,  to  be  accounted  for  and  expressed  to  be  received  of  the 
person  to  whom  the  same  is  to  be  accounted  for.  (2.)  Acknowled^ent 
by  any  banker  of  the  receipt  of  any  biU  of  exchange  or  promissory 
note  for  the  purpose  of  being  presented  for  acceptance  or  payment. 
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(3.)  Beceipt  given  for  or  upon  the  payment  of  any  parliamentary  taxes  or 
duties,  or  of  money  to  or  for  the  use  of  Her  Majesty." 

(7.)  Beceipt  given  for  the  consideration  money  for  the  purchase  of  any 
share  in  any  of  the  Government  stocks  or  funds,  or  in  Indian  stocks,  or 
bank  stock,  or  for  any  dividend  paid  on  any  share  of  the  said  stocks  or 
funds  respectively.  **  (8.)  Beceipt  given  for  .any  principal  monej  or 
interest  due  on  an  exchequer  biQ..  (9.)  Beceipt  written  upon  a  bill  of 
exchange  or  promissory  note  duly  stamped."  (10.)  Beceipt  given  upon 
aav  bill  or  note  of  the  Bank  of  England  or  of  Ireland.  (11.)  '*  Beceipt 
indorsed  or  otherwise  written  upon  or  contained  in  any  instrument  liable 
to  stamp  duty,  and  duly  stamped,  acknowl^ging  the  receipt  of  the  con- 
sideration money  therein  expressed,  or  the  receipt  of  any  prmcipal  money, 
interest  or  annuity  thereby  secured  or  therein  mentioned." 

Other  exemptions  relate  to  payments  made  by  various  departmeaits 
of  the  government.  These  exemptions  are  extended  by  45  &  46  Vict, 
c.  72,  s.  9. 

Definition  of  receipf]  Sect.  120.  **The  term  'receipt'  means  and 
includes  any  note,  memorandum,  or  writing  whatsoever  whereby  any 
money  amounting  to  21.  or  upwards,  or  any  biS  of  exchange  or  promissory 
note  for  money  amounting  to  21,  or  upwards,  is  acknowledged  or  expressed 
to  have  been  received,  or  deposited,  or  paid,  or  whereby  any  debt  or 
demand,  or  any  part  of  a  debt  or  demand,  of  the  amount  of  2Z.  or  upwards, 
is  acknowledged  to  have  been  settled,  satisfied,  or  discharged,  or  whic^ 
signifies  or  imports  any  such  acknowledgment,  and  whether  the  same  is 
or  is  not  signed  with  the  name  of  any  person." 

Adhesive  stamp,  ]  Sect.  121.  *  *  The  duty  upon  a  receipt  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom 
the  receipt  is  given  before  he  delivers  it  out  of  his  hands. 

Penality  for  stamping,^  Sect.  122.  "A  receipt  given  without  being 
stamped  may  be  stamped  with  an  impressed  stamp  upon  the  terms 
following,  that  is  to  say: — (1.)  Within  fourteen  days  after  it  has  been 
given,  on  payment  of  the  duty  and  a  penalty  of  bl, ;  (2)  After  fourteen 
days,  but  wimin  one  month,  arter  it  has  been  given,  on  payment  of  the 
duty  and  a  penalty  of  102. ;  and  shall  not  in  any  other  case  be  stamped 
with  an  imjpressed  stamp." 

The  provisions  of  43  Geo.  3,  c.  126,  s.  5,  which  enabled  a  debtor  paying 
money  and  requiring  a  receipt,  to  provide  a  stamped  receipt  for  the 
creditor  to  sign,  are  repealed  by  33  &  34  Vict.  c.  99,  and  there  is  no 
analogous  provision  in  the  Stamp  Act,  1870. 

Legacy  receipt,']  By  36  Geo.  3,  c.  62,  s.  27,  no  evidence  may  be  ^ven 
of  payment  of  the  legacy  without  producing  the  stamped  receipt,  or  ^ving 
proof  of  the  actual  payment  of  the  duty ;  but  a  copy  of  the  entry  in  the 
hooks  of  the  Commissioners  of  the  stamps,  of  the  payment  of  such  duty, 
shall  be  admitted  as  evidence  thereof.  This  section  has  a  special  pro- 
vision with  regard  to  the  duty  pa^'uble  on  annuities  bequeathed. 

It  was  held  that  the  copy  nere  referred  to  was  an  examined  copy ;  and 
that  a  copy  made  and  signed  by  the  Comptroller  of  Stamps  was  not 
admissible  in  evidence  under  the  above  section ;  Harrison  v.  BorwelU  10 
Sim.  380 ;  but  such  a  copy  would  now  be  evidence  under  14  &  15  Vict, 
c.  99,  s.  14,  antSy  p.  101. 

By  36  Geo.  3,  c.  52,  s.  29;  48  Geo.  3,  c.  149,  s.  44;  and  55  Geo.  3, 
c.  184,  Sched.,  Part  III.,  receipts  for  legacies  may  be  stamped  with  the 
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omonnt  of  legacy  duty  payable  thereon,  without  penalty,  within  twenty* 
one  days  after  they  are  signed ;  they  may  be  stamped  afterwards  on 
payment  of  the  duty,  and  a  penalty  of  101,  per  cent,  on  the  duty. 

DecUions  on  receipts,^  An  acknowledgment  of  haying  received  accept- 
ances, with  an  undertaking  to  provide  mr  them,  has  been  held  to  require 
a  receipt  stamp.  SchoUy  v.  WaUby^  Peake,  24.  So  a  bill  of  parcels, 
subscribed  "  settled  by  two  bills,  one  at  nine,  the  other  at  twelve  months,'* 
was  held  by  Lord  EUenborough  to  be  an  acquittance  which  could  not  be 
evidence  unless  stamped.  Smith  v.  Kelly,  Feake,  25,  n. ;  8.  C.  (ill- 
reported),  4  Esp.  249.  So  the  word  **  settled  "  under  a  bill.  Spawforth 
V.  AUxander,  2  Esp.  621.  *'  Memorandiun.  That  any  demand  we  have 
against  G.  W.  for  ironwork  is  this  day  discharged  in  consideration  of 
services  rendered  by  him  to  us:  our  account  shall  be  delivered  with  a 
stamped  receipt," — requires  a  stamp.  Livingstone  v.  WTiiting,  16  Q.  B. 
722.  An  account  containing  acknowledgments  of  sums  received,  made  at 
ffOLOcessive  times  upon  the  payment  of  the  money,  requires  a  stamp ;  it 
differs  from  an  account  current,  where  the  sums  staEited  to  be  received  are 
not  written  in  the  account  at  and  upon  the  receipt  of  the  money,  but  long 
after,  and  only  amount  to  admissions  of  money  received  at  an  antecedent 
time.  Wright  v.  ShawerosB,  2  B.  &  A.  601,  n.  See  Jaooh  v.  Lindsay,  1 
East,  460 ;  Hawkins  v.  Warre,  3  B.  &  0.  690.  A  mere  acknowledgment, 
not  of  the  payment  of  money,  but  of  a  sum  due  and  owing  (as  an  I  0  XJ, 
signed  by  the  party),  requires  no  receipt  stamp.  Fisher  v.  Leslie,  1  Esp. 
426 ;  Israel  v.  Israel,  1  Camp.  499 ;  Childers  v.  Boulnois,  D.  &  Ry.  N.  P.  8. 
And  such  an  acknowledgment,  though  in  form  a  receipt  (being  in  fact 
for  money  received  long  before),  requires  no  stamp :  thus,  "  Received  bv 
B.  T.  170Z.,  for  which  I  promise  to  pay  at  the  rate  of  51,  per  cent, 
(signed),  is  neither  a  receipt  nor  a pronussoirnote,  nor  an  agreement  of 
the  value  of  20/.  Taylor  v.  Steele,  16  M.  &  W.  666.  So,  a  receipt  given 
by  the  banker  of  a  company  to  a  shareholder,  for  deposit  paid  in,  formerly 
needed  no  stamp ;  Clarke  v.  Chaplin,  1  Ezch.  26 ;  see  also  Chaplin  v. 
Clarke,  4  Exch.  403;  but  such  receipt  is  not  within  exemption  (1)  of  the 
present  Act.  The  signature  of  counsel  for  a  fee  on  a  brief  does  not 
require  a  stamp.  In  re  Beavan,  6  D.  M.  &  G.  40 ;  23  L.  J.,  Oh.  636. 
"Wnere  it  is  made  solely  to  avoid  the  Statute  of  Limitations,  it  is  expressly 
exempted  from  an  agreement  stamp.  9  Geo.  4,  c.  14,  s.  8,  ante,  pp.  231,  232. 
An  instrument  in  these  terms,  **  Mr.  T.  has  left  in  my  hands  200^ ; " 
Tomkins  v.  Ashhy,  6  B.  &  C.  641 ;  or  in  these,  **  I  have  in  my  hands  three 
bills  which  amoimt  to  120Z.  lOa.  6<2.,  which  I  have  to  get  discounted  or 
return  on  demand ;  *'  Mullett  v.  Huchison,  7  B.  &  C.  639 ;  or  in  these, 
"  Mr.  M.  has  this  day  left  with  me  101,  on  account  of  debt,  interest,  and 
costs,"  Levy  v.  Alexander,  4  Exch.  486,  requires  no  stamp.  So,  the 
acknowledgment  of  the  correctness  of  an  account,  containing  a  statement 
of  sums  advanced  and  disbursements  made,  has  been  held  to  require  no 
stamp.  Wellardv,  Moss,  1  Bing.  134.  So,  **  balancing  up  to  this  day. 
S.  F.,  19  Nov.,"  written  on  the  iSick  of  an  unstamped  receipt,  is  evidence 
against  S.  F.  of  an  admission  of  the  state  of  account  on  that  day,  though 
the  receipt  itself  is  not  admissible.  Finney  v.  Tootel,  6  C.  B.  604.  And 
an  unstamped  receipt  at  the  foot  of  a  debtor  and  creditor  account,  signed 
by  the  party  who  received  the  balance,  is  evidence  against  him  of  the  state 
of  the  account,  the  payment  not  being  disputed.  Mattheson  v.  Boss,  2 
H.  L.  0.  286.  A  receipt  is  not  inadmissible  as  such,  because  it  notices 
the  terms  and  consideration  upon  which  the  money  was  paid.  Waikins  v. 
Hewlett,  1  B.  &  B.  1.  Nor,  oecause  it  contains  subsequent  matter  of 
agreement  and  has  no  ag^reement  stamp ;  Odys  v.  Cookney,  1  M.  &  Rob. 
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517 ;  unless  the  agreement  controls  or  qualifies  what  goes  before,  when 
the  paper  will  be  inadmissible  without  an  agreement  stamp.  Orey  y. 
Smithy  1  Gamp.  387.  Where  the  indorsements  of  receipts  on  a  bond  have 
left  no  blank  spaces  for  receipts  of  subsequent  payments,  such  receipts 
written  on  an  unstamped  piece  of  paper  annexed  to  the  bond  are  within 
exemption  (11).     Orme  y.,  Youngs  4  Geunp.  336. 


Bdeaae. 

**  Release  or  renunciation  of  any  property,  or  of  any  right  or  interest  in 
any  property : — 

**  Upon  a  sale.    See  Conveyance  on  sale"  ante,  p.  246. 
**  By  way  of  security.     See  Mortgage,  <fcc.,"  ante,  p.  257. 
**  In  any  other  case : — 10s" 

Schedule. 

'*  Schedule,  inventory,  or  document  of  any  kind  whatsoeyer,  referred  to 
in  or  by,  and  intended  to  be  used  or  giyen  in  eyidence  as  part  of,  or  as 
material  to,  any  other  instrument  charged  with  any  duty,  but  whidi  is 
separate  and  distinct  from,  and  not  indorsed  on  or  annexed  to,  such  other 
instrument : 

*' Where  such  other  instrument  is  chargeable  with  any  duty  not 
exceeding  10«. : — the  same  duty  as  such  other  instrument. 

*'  In  omer  case : — 10«." 

Exemptions."]  ''(1.)  Printed  proposals  published  by  any  corporation  or 
company  respecting  msurances  and  referred  to  in  or  by  any  policy  of 
insurance  issued  by  such  corporation  or  company.  (2.)  Any  public  map, 
plan,  suryey,  apportionment,  allotment,  award,  and  other  parochial  or 
public  document  and  writing,  made  under  or  in  pursuance  of  any  Act  of 
Parliament,  and  deposited  or  kept  for  reference  m  an^r  registry,  or  in  any 
public  office,  or  with  the  public  books,  papers,  or  writings  of  any  parish. 

If  a  bill  of  sale  refer  to  a  schedule  of  things  sold,  but  is  complete  and 
intelligible  without  it,  it  may  be  read,  though  the  schedule,  being  un- 
stamped,  may  be  inadmissible;  Dyer  y.  Oreen,  1  Exch.  71;  Daines  y. 
Heath,  3  0.  B.  938 ;  aliter,  if  insensible  without  the  schediQe.  Weeks  y. 
Maillardet,  14  East,  568. 

Where  a  lease  referred  to  an  expired  lease  for  the  coyenants,  the 
expired  lease  (stamped  as  such)  was  held  under  55  Oeo.  3,  c.  184,  sched.  1, 
not  to  be  *'a  schedule,  catalogue,  or  inyentory'*  requiring  a  stamp  as 
such.  Strutt  y.  Robinson,  3  JB.  &  Ad.  395.  So,  when  a  lease,  duly 
stamped  as  a  lease,  referred  to  the  terms  of  an  abandoned  lease  not 
stamped,  the  whole  was  considered  as  one  lease,  and  admissible  in 
eyidence  as  such.  Pearce  y.  Cheslyn,  4  Ad.  &  E.  225.  The  words  of  the 
Stamp  Act,  1870,  are  perhaps  somewhat  wider. 

It  will  be  obseryed  that  this  duty  is  only  charged  when  the  schedule 
*'  is  separate  and  distinct  from,  and  not  indorsed  on  or  annexed  to,'*  the 
principal  instrument,  and  when  the  latter  is  liable  to  duty.  The  original 
object  with  which  this  duty  was  imposed,  was  to  secure  duty  being  paid 
where  instruments  escaped  progressiye  duly,  by  their  being  shortened  in 
length  by  reference  to  a  separate  schediQe ;  as  now,  howeyer,  the  pro- 
gressiye duty  has  been  altogether  abolished,  there  seems  no  good  reason 
for  the  continuance  of  the  schedule  duty. 
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Scrip  CertificaUf  Scrip,  <fec. 
See  Letter  of  allotment,  ante,  p.  255. 

Settlement, 

'*  Settlement,  Any  instrument,  wlietlier  voluntary  or  upon  any  good  or 
valuable  consideration,  other  than  a  bond  fide  pecuniary  consideration, 
whereby  any  definite  and  certain  principal  sum  of  money  f  whether 
charged  or  chargeable  on  lands  or  other  hereditaments  or  neritable 
subjects  or  not,  or  to  be  laid  out  in  the  purchase  of  lands  or  other  here- 
ditiunents  or  heritable  subjects  or  not),  or  any  definite  and  certain  amount 
of  stock,  or  any  secur^,  is  settled  or  agreed  to  be  settled  in  any  manner 
whatsoever: — for  every  lOOZ.,  and  also  for  any  fractional  part  of  100?.,  of 
the  amount  or  value  of  the  property  settled  or  agreed  to  be  settled : — 5«." 

Exemption,^  **  Instrument  of  appointment  relating  to  any  property  in 
favour  of  persons  specially  named  or  described  as  the  objects  of  a  power 
of  ap^intment,  created  by  a  previous  settlement  stamped  with  ad  valorem 
duty  m  respect  of  the  same  property,  or  by  will,  where  probate  duty  has 
been  paid  in  respect  of  the  same  property  as  personal  estate  of  the  testator." 

Sect.  124.  **  Where  any  money  which  may  become  due  or  payable  upon 
any  pNolicy  of  insurance,  or  upon  any  security  not  being  a  marketable 
security,  is  settled  or  agreed  to  be  settled,  the  instrument  whereby  such 
settlement  is  made,  or  agreed  to  be  made,  is  to  be  charged  with  ad  valorem 
duty  in  respect  of  such  money. 

"Provided  as  follows: — (I.)  Where,  in  the  case  of  a  policy  of  insurance, 
no  provision  is  nmde  for  keeping  up  the  policy,  the  ad  valorem  duty  is  to 
be  charged  only  on  the  value  of  the  policy  at  the  date  of  tiie  instrument ; 
(2.)  If  in  any  such  case  the  instrument  contains  a  statement  of  such  value, 
and  is  stamped  in  accordance  with  such  statement,  it  is,  so  far  as  regards 
mich  policy,  to  be  deemed  diQy  stamped,  unless  or  until  it  is  shown  that 
such  statement  is  untrue,  and  that  the  instrument  is,  in  fact,  insufficiently 
stamped." 

See  also  sects.  125,  126. 

A  settlement  of  contingent  and  reversionary  interests  only,  in  certain 
securities,  which  may  be  varied  at  the  discretion  of  the  trustees,  is  within 
the  schedule.  Onslow  v.  Inl,  Rev,  Coms.,  24  Q.  B.  D.  584 ;  W.  N.  1890, 
221,  0.  A. 

Share  Certificates  and  Warrants, 

By  the  Companies  Act,  1867,  ss.  28,  33,  a  share  warrant  entitling  the 
bearer  to  shares  in  a  company  registe^Bd  under  the  Companies  Act,  1888, 
is  liable  to  an  ad  valorem  dufy  of  II,  10s,  per  100?.  nommal  value  of  the 
shares. 

By  51  &  52  Vict.  c.  8,  s.  12  (1),  *' there  shall  be  charged  upon  foreign  and 
colonial  share  certificates,  or  any  other  document  whatever,  being  primd 
facie  evidence  of  tiie  title  of  any  person  as  proprietor  of,  or  as  having  the 
beneficial  interest  in,  any  share  or  shares,  stock  or  debenture  stock,  or 
funded  debt  of  ajiy  foreign  or  colonial  company  or  corporation,  where  such 
person  is  not  registered  in  respect  thereof  in  a  register  duly  kept  in  the 
United  Kingdom  :^-on  the  occasion  of  the  first  delivery  thereof  in  the 
United  Kingdom,  on  or  after  July  Ist,  1888,  and  on  the  occasion  of  the 
first  delivery  thereof  in  the  United  Kingdom  in  any  year  after  the  year  in 
which  such  first  delivery  shall  happen :— where  the  nominal  amount  in 
money  of  the  shares,  &c.  does  not  exceed  251., — Sd,;  exceeds  251,  and  not 
^L,--6d,;  exceeds  50?.,  for  every  50?.  and  part  of  50?., — 6c?. 
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*  *  Provided  tliat  where  the  holder  of  such  certificate  bearing  the  stamp  for 
any  year,  in  the  course  of  such  year  causes  himself  to  be  registered  by  the 
company,  the  new  certificate  issued  to  him  may  be  stamped  without  pay- 
ment of  duty. 

''(3.)  The  duties  under  this  section  are  to  be  denoted  by  adheaiTe 
stamps  appropriated  by  words  and  figures  on  the  face  thereof  to  such  dutiee 
and  to  each  year." 

Surrender, 

**  Surrender — of  copyholds.     See  CopyJioldy**  ante,  p.  249. 

*'  Of  any  other  kind  whatsoever  not  diargeable  with  duty  as  a  convey- 
ance on  sale  or  mortgage : — 10a." 

Where  some  of  the  executors  of  a  tenant  from  year  to  year  si^ed  an 
instrument  *' renouncing  and  disclaiming,  and  also  surrendenng  and 
yielding  up  "  to  the  landlord  all  right,  title,  &c.,  in  the  premises ;  and  the 
lEuidloid  tnereupon  brought  ejectment ;  held  that  such  instrument  was  a 
surrender  and  not  a  disclaimer,  and  therefore  could  not  be  put  in  evidenoe 
for  the  plaintiff  without  a  surrender  stamp.  Doe  d.  Wyatt  y.  Stagg,  5  N. 
C.  664. 

Transfer  of  Shares  in  Cost-Book  Mine, 

*  *  Transfer,  Any  request  or  authority  to  the  purser  or  other  officer  of  any 
mining  company,  conducted  on  the  cost-book  system,  to  enter  or  register 
any  transfer  of  any  share,  or  part  of  a  share,  in  any  mine,  or  any  notice  to 
such  purser  or  officer  of  any  such  transfer  :---6<2." 

AdJiesive  stamp,"]  Sect.  128.  (1.)  This  duty  ''may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
request,  authority,  or  notice  is  written  or  executed. 

The  cost-book  mine  companies  referred  to  in  this  Act  are  certain  un- 
registered companies  or  partnerships,  within  the  Stannaries  of  Devon  and 
Cornwall.  Such  companies  elsewhere  must,  if  consisting  of  more  than 
twenty  members,  be  registered  and  incorporated  under  the  Companies 
Act,  1862,  see  sect.  4.  Whether  the  company  be  such  a  cost-book  com- 
pany is  a  question  of  fact  and  not  a  matter  of  law.  See  ante,  p.  84.  As 
to  what  constitutes  such  a  company,  see  the  Introductory  Notice  to  Pro- 
cedure of  the  Stannary  Court,  ed.  1856,  and  Collier  on  Idines,  2nd  ed., 
Ch.  3;  and  the  Stannaries  Act,  1869  (32  &  33  Yict.  c.  19).  The  written 
request,  or  notice  mentioned  in  the  Stamp  Act,  1870,  is  the  usual  (but 
not  the  only)  form  of  transfer  shares  in  such  a  mine.  See  Toll  v.  Lee, 
4  Exch.  230,  cited  ante,  p.  248,  where  the  mine  was,  in  fact,  a  cost-book 
mine. 

Warrant  of  Attorney, 

.  **  Warrant  of  attorney  to  confess  and  enter  up  a  judgment  given  aa  a 
security  for  the  payment  or  repayment  of  money,  or  for  the  transfer  or 
transfer  of  stock.     See  Mortgage,  <^c.,"  ante,  p.  257. 
**  Warrant  of  attorney  of  any  other  kind : — 10«." 

Warrant  for  Goods. 
See  Delivery  Order,  ante,  p.  251. 
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Prior  to  the  C.  L.  P.  Act,  1854,  trials  were  always  held  before  a  jnd^ 
and  jury.  Under  sect.  1  of  that  Act,  a  trial  might  by  consent  of  the 
parties  and  leave  of  court  take  place  before  a  judg;e  alone.  Now  under 
Rules,  1883,  O.  xzxyi.  r.  7,  the  mode  of  trial  is  m  general  by  a  judge 
without  a  jury ;  provided  that  in  any  such  case  the  court  or  a  judge  may 
at  any  time  order  any  cause,  matter,  or  issue  to  be  tried  by  a  judge  with 
a  jury  or  by  a  judge  sitting  with  assessors  or  by  an  official  referee  with  or 
.without  assessors.  By  r.  2,  in  actions  of  slander,  libel,  false  imprison- 
ment, malicious  prosecution,  seduction,  or  breach  of  promise  of  marriage, 
either  party  is  entitled  on  notice  to  have  a  trial  by  jury.  By  r.  3,  causes 
or  matters  assigned  by  the  J.  Act,  1873,  s.  34,  to  the  Chancery  Division, 
shall  be  tried  by  a  judge  without  a  jury  unless  the  court  or  a  judge  shall 
otherwise  order.  By  r.  4,  *'  the  court  or  a  judge  may,  if  it  shall  appear 
desirable,  direct  a  txial  without  a  jury  of  any  question  or  issue  of  fact  or 
partly  of  fact  and  partly  of  law  arising  in  any  cause  or  matter  which 
previously  to  the  passing  of  the  "  J.  Act,  1873,  **  could  without  any  con^ 
sent  of  peurties  have  been  tried  without  a  jury."  By  r.  5,  **  the  court  or  a 
judge  may  direct  the  trial  without  a  jury  of  any  cause,  matter,  or  issue 
requiring  any  prolonged  examination  of  documents  or  accounts,  or  any 
Hcientific  or  local  investigation  which  cannot  in  their  or  his  opinion  ooni- 
veniently  be  made  with  a  jury."  By  r.  6,  **  in  any  other  cause  or  matter 
upon  the  application  of  any  party  thereto  for  a  tnal  with  a  jury  of  the 
cause  or  matter,  or  any  issue  of  fact,  an  order  shall  be  made  for  a  trial 
with  a  jury."  By  r.  8,  "  subject  to  the  |)rovisions  of  the  preceding  rules 
of  this  order  the  court  or  a  judge  may  in  any  cause  or  matter  at  any 
time,  or  from  time  to  time,  order  that  different  questions  of  fact  arising 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or  more  questions 
of  fact  be  tried  before  the  others,  and  may  appoint  the  phices  for  sudi 
trials,  and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be  tried 
before  any  other  or  others."  By  r.  9,  '*  every  trial  of  any  question  or  issue 
of  fact  with  a  jury  shall  be  by  a  single  judge  unless  such  trial  be  specially 
ordered  to  be  by  two  or  more  judges." 

Trials  before  referees  are  suoj  ect  to  the  provisions  of  the  Arbitration  Act, 
1889,  ss.  13—16  (which  replace  the  J.  Act,  1873,  ss.  67,  b^post,  pp.  276, 
276,  where  the  decisions  on  these  sections  are  collected. 

Before  whichever  tribunal  the  cause  is  tried  the  rules  of  practice  at  the 
trial  are  nearly  the  same. 

The  following  was  the  course  of  nractioe  before  the  C.  L.  P.  Act, 
1854 : — When  tne  jury  was  sworn,  the  junior  counsel  for  the  plaintiff 
opened  the  pleadings ;  after  which,  if  the  proof  of  the  issue  rested  on  the 
plaintiff,  the  senior  counsel  stated  the  case  to  the  jury,  and  after  wit- 
nesses had  been  examined  in  support  of  it,  the  counsel  for  the  defendant 
was  heard.  If  he  called  any  witness,  the  plaintiff's  counsel  had  the 
general  reply. 

By  Rules,  1883,  0.  xxxvi.  r.  36  (which  replace  the  C.  L.  P.  Act,  1864, 
's.  18,  in  similar  terms),  it  is  provided  that,  **upon  a  trial  with  a  jury,  the 
addresses  to  the  jury  shall  be  regulated  as  follows :  the  party  who  begins, 
or  his  counsel,  shall  be  allowed  at  the  close  of  his  case,  if  his  opponent 
does  not  announce  any  intention  to  adduce  evidence,  to  address  tne  jury 
a  second  time  for  the  purpose  of  summing  up  the  evidence;  and  the 
opposite  party,  or  his  counsel,  shall  be  allowed  to  open  his  case,  and  also 
.to  sum  up  the  evidence,  if  any,  and  the  ru^ht  to  reply  shall  be  the  same  as 
heretofore."    As  to  the  right  to  reply,  videposty  p.  282. . 
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This  rule  merely  allows  the  defendant's  counsel  to  sum  up  his  eyidenoe, 
and  does  not  permit  the  counsel  to  comment  generally  on  the  case ; 
Gilford  Y.  DaviSy  2  F.  &  F.  23;  but  it  must  be  observed  that  the  summing- 
up  usually  amounts  to  a  general  reply.  Where  a  counsel  has  not  an- 
nounced his  intention  to  adduce  eyidenoe,  in  consequence  of  which  the 
party  who  began  sums  up  his  case,  he  cannot  afterwards  be  permitted  to 
alter  his  mind  and  adduce  evidence.  Darby  v.  Ousdey,  1  H.  &  N.  1 ;  25 
L.  J.,  Ex.  227.  The  same  course  of  practice  is  usually  adopted  on  a  trial 
before  a  judse  alone;  MetzUr  v.  Wood^  47  L.  J.,  Ch.  139,  M.  V.-C. ;  one 
counsel  only  Doing  heard  on  questions  of  fact;  S.  C. ;  Conington  v.  Oiliiat^ 
1  Oh.  D.  694.  The  practice  adopted  by  Fry,  J.  (see  Kino  v.  Budkin,  6  Ch. 
D.  160,  163),  has  not  been  followed.  A  trial  before  a  referee  is  conducted 
in  the  same  manner  as  a  trial  before  a  judge.  Rules,  1863,  O.  zxxri. 
r.  49,  post. 

j     Where  there  are  several  issues,  some  of  which  are  incumbent  on  the 

'  plaintiff  and  others  on  the  defendant,  it  is  usual  for  the  plaintiff  to  b^;in 

and  to  prove  those  which  are  essential  to  his  case ;  Jadtson  v.  ffeaketk,  2 

Stark.  521 ;  the  defendant  then  does  the  same ;  and  the  plaintiff  is  then 

*  entitled  to  go  into  evidence  to  controvert  the  defendant's  affirmative 

«;  proo&.    The  defendant's  counsel  is  entitled  to  comment  by  way  of  reply 

upon  such  last-mentioned  evidence  in  support  of  his  own  affirmative ; 

and  the  plaintifTs  counsel  has  a  general  reply.    Where  the  judge  decides 

that  there  is  no  evidence  to  go  to  the  jury  on  the  plaintiff's  case,  his 

counsel  will  not  be  entitled  to  sum  up.    Hodges  v.  Ancrumy  11  ExdL 

214;  24L.  J.,Dx.  257. 

It  was  formerly  laid  down  as  a  general  rule,  that  when,  by  pleading  or 
notice,  the  defence  is  kn6wn,  the  counsel  for  the  plaintiff  is  liound  to  open 
the  whole  case  in  chief  and  cannot  proceed  in  parts  unless  some  specific 
fact  be  adduced  bv  the  defendant  to  which  the  plaintiff  can  give  an 
answer ;  and  that  he  cannot  go  into  general  evidence  in  reply.  Beet  v. 
Smith  f  2  Stark.  31.  And  this  appears  to  be  still  Hie  rule  wnere  a  single 
fact  or  transaction  forms  the  whole  subject  of  dispute  between  the  parties 
on  the  pleadings,  which  is  affirmed  on  one  side  and  denied  on  the  other. 
Thus,  wnere  the  plaintiff's  title  to  a  mine  was  in  issue,  and  the  plaintiff 
relied  on  primd  facie  evidence  from  possession,  he  was  considered  not 
to  be  entitled  to  support  his  case  in  reply  by  ^neral  evidence  of  his  title. 
Rowe  y.  Brentouy  3  M.  &  By.  139,  281  (on  a  trial  at  bar;  but  the  objection 
was  waived  by  the  defendant) ;  Lacon  v.  Higgins,  3  Stark.  178.  But  where 
the  defendant  traverses,  ana  also  justifies,  the  plaintiff  may  reserve  his 
case  on  the  justification  until  the  defendant  has  proved  it.  Browne  v. 
Murray,  By.  &  M.  254,  and  note  Ih,  Or  he  may  enter  upon  the  disproof 
thereof  in  the  first  instance ;  in  which  case  he  will  not  be  allowed  to  give 
further  evidence  of  the  same  kind  in  reply.  lb.;  Accord,  Shaw  v.  Bede, 
8  Ezch.  392.  And  plaintiff  is  entitled  so  to  reserve  his  answer  to  the 
defendant's  case,  altnough  his  witnesses  have  been  cross-examined  so  as 
to  disclose  the  nature  of  the  defence  relied  upon.  Ibid.  So  where  there 
are  cross-demands,  and  the  defendant  pleads  a  set-off,  the  plaintiff  has 
the  option  of  proving  in  the  first  instance,  the  balance  only  he  claims, 
and  after  the  aefendant  has  proved  his  set-off,  of  proving  oti^er  parts  of 
his  account  to  show  that  a  larger  sum  was  due.  Williams  v.  Davies,  1 
Or.  &  M.  464.  Upon  the  trial  of  issues  in  a  patent  case,  the  pla-intiff  was 
held  entitled  to  call  evidence  in  reply  for  the  purpose  of  rebutting  a  case 
of  prior  user  set  up  by  the  defendant.  But  after  the  evidence  for  the 
deduce  was  summed  up,  the  defendant  was  not  allowed  to  adduce  further 
evidence  in  answer  to  tiiat  given  by  the  plaintiff  in  reply.  Penn  y.  Jack, 
L.  B.,  2  £q.  314. 
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The  general  rule  was  recognized  in  Jacobs  y.  Tarletoriy  11  Q.  B.  421, 
where,  in  an  action  against  acceptor,  the  issue  was  on  the  indorsement  of 
a  bill  to  the  plaintiff.  The  plaintifE  proved  the  hsmdwriting  of  the  in- 
dorser ;  the  defendant,  i  contra,  gave  evidence  that  the  plaintifP  was  too 
poor  to  have  given  value  for  the  bill ;  that  he  had  disclauned  knowledge 
of  it,  and  had  denied  any  authority  from  himself  to  bring  the  action :  in 
reply  the  plaintiff  offered  proof  that  he  was  able  to  discount,  and  had  in 
fact  discounted  the  bill ;  it  was  held  that  the  proof  in  reply  was  merely 
confirmatory  and  ought  not  to  have  been 'received.  It  is  observable  on 
the  report  of  this  case  that  neither  the  evidence  in  defence  nor  in  reply 
seems  to  have  been  pertinent  to  the  issue :  but  another  report  (17  L.  J., 
Q.  B.  194)  shows  that  fraud  and  want  of  consideration  by  the  plaintiff 
were  also  in  issue  on  the  record.  In  Wright  v.  Wikox,  9  0.  B.  650 ;  19  "1 
L.  J.,  C.  P.  333,  it  was  held  that  the  plaintiff  might,  and  {tU  aemhle)  t 
ought  to,  be  {dlowed  to  explain  by  evidence  a  fact,  which  appears  for  the  I 
first  time  on  the  defendant  s  evidence ;  and  that  the  judge  has  a  discretion 
in  admitting  evidence  in  reply.  And  where  the  judge  allowed  the  plaintiff 
to  put  in  ^ditional  proof  of  title  at  the  close  of  the  case,  and  when  he 
was  about  to  sum  up,  the  court  above  refused  to  interfere  with  his  dis- 
cretion.    Doe  d.  Nicoll  v.  Bower,  16  Q.  B.  805. 

Where  a  party  tende!rs  documentary  evidence  primd  facie  admissible, 
the  other  party  will  not,  except  under  the  rule  mentioned  below,  be 
allowed  to  interpose  with  evidence  for  the  purpose  of  excluding  it. 
Thus,  where  plaintiff  tendered  an  examination  of  aefendant  taken  before 
bankruptcy  commissioners,  the  defendant  was  not  permitted  to  call 
witnesses  to  prove,  before  the  examination  was  read,  that  it  was  in- 
complete, and  therefore  inadmissible.  Such  evidence,  if  not  obtained  by 
cross-examination,  must  be  postponed  as  part  of  the  defendant's  case. 
Jones  V.  Fort,  M.  &  M.  196.  But  evidence  to  disprove  possession  of  an 
instrument,  of  which  secondary  evidence  is  tendered ;  Harvey  v.  Mitchell, 
2  M.  &  Bob.  366 ;  or  to  show  that  a  contract  about  which  the  witness  is 
questioned  is  in  writing;  Cox  v.  Couveless,  2  F.  &  F.  139,  Martin,  B. ; 
may  be  given  immediately. 

It  seems  that  under  Rules,  1883, 0.  xxxi.  r.  15  {ante,  pp.  13, 14),  the  oppo- 
site party  may  show  that  iiie  document  sought  to  be  put  in  evidence  was 
refeired  to  in  the  pleadings  or  a£Sdavits  of  me  party  seeking  to  put  it  in, 
and  was  not  produced  on  notice,  and  is  therefore  inadmissible,  unless  the 
non-production  be  excused  under  the  rule.  See  Quilter  v.  Heatly,  23 
Ch.  D.  42,  C.  A.,  explaining  Webster  v.  Whetvall,  15  Ch.  D.  120. 

Where  the  judge  nas  expressed  an  opinion  adverse  to  the  admissibility 
in  evidence  of  a  document,  the  counsel  seeking  to  put  it  in  must  formally 
tender  it  in  evidence  and  require  a  note  to  be  taken  of  the  tender,  and  if 
this  course  is  neglected  the  re j  ection  cannot  afterwards  be  relied  on.  Camp^ 
bell  v.  Loader,  34  L.  J.,  Ex.  50. 

Both  parties  are  bound  by  the  view  taken  of  their  respective  cases,  and 
the  mode  of  conducting  them,  by  their  counsel  at  the  trial;  and  they 
cannot  move  for  a  new  trial  upon  grounds  omitted  to  be  urged  at  Nisi 
Prius.  See  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 ;  Henn  v.  Neck,  3  Dowl. 
163;  Short  v.  Kalloway,  11  Ad.  &  E.  28;  Haslor  v.  Carpenter,  3  C.  B., 
N.  S.  172;  Macdougall  v.  Knight,  14  Ap.  Ca.  194,  D.  P.  And  where 
counsel  offers  evidence  for  one  purpose  which  the  jud^  reicicts,  he  will 
not,  after  the  trial,  be  permitted  to  rely  upon  it  as  admissible  for  another 

Surpose.    B,  y.  Grant,  5  B.  &  Ad.  1081.    Nor  can  he  complain  of  mis- 
irection  upon  a  point  which  he  has,  in  effect,  waived  at  Nisi  Prius. 
Bobinson  v.  Cook,  6  Taunt.  336.    And,  misstatements  of  facts  by  the   ' 
judge  should  be  adverted  to  by  counsel  at  the  time,  though  counsel  need  ;\ 
VOL.  I.  T 
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not  object  to  the  law  as  laid  down  by  bim.  Payne  v.  Ihhotson^  27  L.  J., 
Ex.  341.  And,  where  evidence  has  been  admitted,  without  objection,  as 
relevant  to  the  issue,  it  cannot  be  objected  to  as  inapplicable  after  the 
ludge  has  begun  to  sum  up.  Abbott  v.  Parsons,  7  Bing.  563.  Where  the 
judge  has,  in  the  opinion  of  counsel,  omitted  to  submit  some  material 
point  or  view  of  the  case  to  the  jury,  he  ought,  it  se^ms,  to  be  reminded 
of  it.  MagoT  v.  Chadwick^  1 1  Ad.  &  E.  584,  585 ;  Wedge  v.  Berkeley^  6 
Ad.  &  E.  663.  But  counsel  will  not,  it  is  apprehended,  be  taken  to  have 
acquiesced  in  the  summing  up  of  the  judge  in  point  of  law,  merely 
because  he  has  not  interposed  at  the  time.  See  Hughes  v.  Gt,  W,  By.  Co., 
14  C.  B.  637 ;  23  L.  J.,  C.  P.  153,  per  Cresswell,  J.  Where  the  point  relied 
upon  by  counsel  has  been  distinctly  brought  under  the  notice  of  the  judge 
in  the  course  of  the  cause,  it  wouli  be  very  incotivenient  to  require  that 
counsel  should  again  advert  to  it,  by  way  of  protest,  while  the  judge  is 
charging  the  jury. 

A  parW  appearing  in  person  must  examine  the  witnesses  as  well  as 
address  the  jury.  Shuttleworth  v.  Nkkohon,  1  M.  &  Bob.  254.  The  party 
in  person  may  conduct  his  own  cause,  examine  witnesses,  and  give  evi- 
dence in  his  own  favour.  Cobbett  v.  Hudson,  1  E.  &  B.  11 ;  22  L.  J., 
Q.  B.  11.  But  his  wife  cannot  claim  to  conduct  it  in  his  absence.  S.  C.  15 
Q.  B.  988.  A  barrister  has  no  privilege  to  be  heard  both  personally  and 
by  his  counsel  in  his  own  cause.  Newton  v.  Chaplin,  10  C.  B.  356 ;  19 
L.  J.,  C.  P.  374  ;  Neio^Brunswick  &  Canada  Bath  <fc  Land  Co*  v.  Conybeare, 
9  H.  L.  0.  711 ;  31  L.  J.,  Oh.  297. 

The  leading  counsel  has  a  right,  in  his  discretion,  to  interpose  and  take 
the  examination  of  a  witness  out  of  the  hands  of  his  junior ;  but  after 
one  counsel  has  brought  the  examination  to  a  close,  a  question  cannot 
regularly  be  put  to  the  witness  by  another  counsel  on  the  same  side. 
Doe  V.  Boe,  2  Camp.  280. 

Coimsel  for  the  defendant,  in  addressing  the  jury,  has  no  right  to  ask 
them  whether  they  are  satisfied  that  defendant  is  entitled  to  a  verdict  as 
the  case  stands,  without  calling  witnesses.  Moriarty  v.  Brooks,  6  C.  &  P. 
684,  per  Ld.  Lyndhurst,  0.  B. 

A  judge  at  Nisi  Prius  is  not  bound,  at  the  rec^uest  of  counsel,  to  put 
insulated  ouestionB  to  the  jury  not  distinctly  raised  by  the  issue  on  the 
record,  altnough  the  verdict  may  turn  upon  them ;  nor  is  the  jury  bound 
to  answer  them ;  but  with  the  consent  of  parties,  and  where  the  question 
is  simple  and  decisive,  a  judge  may  in  his  discretion  put  it  to  the  jurv; 
per  Car,  in  Walton  v.  Potter,  3  M.  &  Gr.  411,  433,  444;  and  it  may  be 
proper  to  do  so ;  as  where  it  is  desirable  to  know  on  which  of  several 
grounds  the  verdict  is  given.  lb,  433.  Where  distinct  and  divisible 
wrongs,  ex,  or,  several  imprisonments  under  different  warrants  are  com- 
plained of,  me  jury  may  oe  directed  to  make  a  separate  assessment  of 
damages ;  and  this  is  desirable  where  the  legality  of  each  warrant  stands 
on  a  different  footing.  Eggington  v.  Mayor  of  Lichfield^  5  E.  &  B.  100 ; 
24  L.  J.,  Q.  B.  360. 

Trial  of  several  causes  together,  ]  Where  there  are  several  different  actions 
all  depending  on  the  same  point — e,g,,  whether  defendant  was  guilty  of 
negligence  whereby  each  of  the  several  plaintiffs  was  injured — all  the 
causes  may,  by  consent,  be  tried  together  by  the  same  jury ;  but  semb, 
they  must  be  sworn  in  each  of  the  causes.  Pike  v.  Polytechnic  Institution, 
1  F.  &  F.  712. 

Trial  of  several  issues  separately,^  By  Bules,  1883,  0.  xviii.  r.  1,  a 
judge  may  order  the  separate  trial  of  causes  of  action,  united  in  the  same 
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action,  if  ihey  cannot  be  conveniently  tried  together.    See  Frean  y. 
WatUy,  4  P.  &  F.  1038. 

Power  to  rf/er.]  Generally,  the  counsel  and  attorneys  in  a  cause  were 
at  common  law  presumed  to  nave  power  to  consent  to  refer  the  cause  at 
Nisi  Prius,  and  the  court  would  not  set  aside  an  award  made  under  such 
order;  Filmer  v.  Delber,  3  Taimt.  486;  Faviell  v.  E,  Counties  By.  Co,^  2 
Exch.  344 ;  but  enforced  it,  though  the  client  repudiated  the  reference 
and  did  not  attend.  Smith  v.  Troup,  7  C.  B.  757.  But  semb,  as  between 
the  attorney  and  his  client,  the  former  might  be  liable  if  he  referred  im- 
properly, or  against  the  will  of  the  latter ;  and  it  was  certainly  inexpedient 
to  refer  at  NisiPrius  without  the  consent  of  parties.  And,  where  a  party 
was  an  infant,  Biddell  v.  Dowce,  6  B.  &  C.  255 ;  or  a  limatic,  Cumming  v. 
Ince,  11  Q.  B.  112 ;  there  was  no  adequate  authority  to  refer,  so  as  to  bind 
that  party.    See  cases  cited  post,  pp.  277,  278. 

The  Arbitration  Act,  1889  (52  &  63  Vict.  c.  49),  has  repealed  the  pro- 
visions of  the  0.  L.  P.  Act,  1854,  and  of  the  J.  Act,  1873,  which  in  some 
cases  gave  the  judge  the  power  compulsorily  to  refer  an  action  or  some 
question  arising  therein  to  arbitration.  The  Arbitration  Act,  1889,  con- 
tains similar  provisions,  but  somewhat  extends  the  judge's  powers. 

By  sect.  13(1)  (replacing  J.  Act,  1873,  s.  56),  "subject  to  rules  of 
eourik  and  to  any  right  to  have  particular  cases  tried  by  a  jury,  the  court 
or  a  judge  may  refer  any  question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  crown)  for  inquiry  or  report  to  any 
official  or  special  referee." 

By  sect.  14  (replacing  C.  L.  P.  Act,  1854,  s.  3,  and  J.  Act,  1873,  s.  57 J, 
**  in  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  crown), 
— (a)  if  all  the  parties  interested  who  are  not  under  disability  consent :  or, 
(6)  if  the  cause  or  matter  requires  any  prolonged .  examination  of  docu- 
ments or  any  scientific  or  local  investigation  which  cannot  in  the  opinion 
of  the  court  or  a  judge  conveniently  be  made  before  a  jury  or  conducted 
by  the  court  through  its  other  ordinary  officers :  or,  (c)  if  the  question  in 
dispute  ccnsists  wholly  or  in  part  of  matters  of  accoimt ;  the  court  or  a 
juage  may  at  any  time  order  the  whole  cause  or  matter^  or  any  question  or 
issue  of  fact  arising  therein,  to  be  tried  before  a  special  referee  or  arbi- 
trator respectively  agreed  on  by  the  parties,  or  before  an  official  referee  or 
officer  of  the  court." 

By  Bules,  1883,  0.  xxxvi.  rr.  46,  47,  official  referees  take  references  in 
rotation,  unless  (r.  47),  the  court  or  a  judge  direct  a  reference  to  a  par- 
ticular official  referee.  As  to  procedure  on  trial  under  this  Act  before  a 
referee,  vide  post,  pp.  276,  277. 

By  BiQes,  1883.  0.  xxxiii.  r.  2,  **  the  court  or  a  judge  may,  at  any 
stage  of  the  proceedings  in  a  cause  or  matter,  direct  any  necessary  in- 
quiries or  accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought  for,  or  some 
special  issue  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner." 

By  J.  Act,  1873,  s.  66,  a  judge  may  order  any  accounts  to  be  taken  or 
inquiries  made  in  the  office  of  a  district  registrar  for  report  to  the  coui't. 

Sect.  13(1),  supra,  allows  only  a  reference  of  such  questions  as  have 
already  arisen,  or  are  certain  to  arise  in  the  action.  Weed  v.  Ward,  4C» 
Ch.  D.  555,  0.  A.  It  includes  an  inquiry  by  examination  of  witnesses. 
WerUock,  Ly,  v.  R,  Dee  Co,,  19  Q.  B.  D,  155,  C.  A. ;  decided  under  J.  Act, 
1873,  8.  56.  Sect.  14  expressly  provides  that  in  the  cases  mentioned 
therein,  even  the  whole  cause  may  be  tried  before  a  referee  or  arbitrator. 
This  renders  the  decisions  in  Longman  v.  Ecutt,  Pontifex  v.  Severn,  and 
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MeUiny.  Monico,  3  0.  P.  D.  142,  C.  A.,  that  the  J.  Act,  1873,  88.  56,  57,  did 
not  give  the  court  power  to  refer  the  whole  cause  of  action  to  a  referee,  no 
longer  applicable.  But,  even  under  those  sections,  where  any  of  the 
issues  in  an  action  were  proper  to  be  sent  to  be  tried  by  an  official  referee, 
as  involving  matters  of  account,  all  the  issues  in  the  action  might  be  sent 
for  trial  by  him.  Ward  v.  Pilley,  6  Q.  B.  D.  427,  C.  A, ;  Hoch  v.  Boor^ 
49  L.  J.,  Q.  B.  665,  C.  A ;  Knight  v.  CoaUs,  19  Q.  B.  D.  296,  C.  A.  But 
if,  there  be  a  preliminary  question  of  liability  to  be  tried,  the  whole 
matter  should  not  be  referred.  Clow  v.  Harper^  3  Ex.  D.  198,  C.  A.  It 
seems  that  **  prolonged  examination  of  documents  "  in  52  &  53  Yict.  c.  49, 
8.  14,  means  an  examination  required  by  the  jud^  to  enable  him  to  leave 
questions  of  fact  to  the  jury,  and  not  to  determine  the  legal  right.  See 
Ormerod  v.  Todmorden  Mill  Co.^  8  Q.  B.  D.  674,  677,  per  Brett,  L.  J. 
The  judge  may,  imder  sects.  13,  14,  refer  any  scientific  question  in  issue 
to  an  expert  agreed  on  by  the  parties,  for  experiment  and  report  to  him. 
Badische  Anilin,  <fcc.,  Fahrik  v.  Levinstein^  24  Ch.  D.  156. 

Trial  before  a  referee,']  The  Arbitration  Act,  1889,  s.  13  (1^,  ante^  p.  275, 
enables  a  judge  to  refer  any  question  arising  in  any  cause  for  inquiry  or 
report  to  any  official  or  special  referee. 

By  sect.  13  (2.)  **  The  report  of  an  official  or  special  referee  may  be 
adopted  wholly  or  partially  by  the  court  or  a  judge,  and  if  so  adopted  may 
be  enforced  as  a  judgment  or  order  to  the  same  effect." 

In  certain  cases  defined  by  sect.  14,  ante,  ^.  275,  the  judge  may  order 
the  whole  cause  or  any  question  of  fact  therem  to  be  tried  by  a  referee  or 
arbitrator. 

By  sect.  15.  (1.)  (replacing  J.  Act,  1873,  s.  58).  In  all  cases  of  reference 
to  £Ln  official  or  special  referee  or  arbitrator  under  an  order  of  the  court  or  a 
j  udge  in  any  cause  or  matter,  the  official  or  special  referee  or  arbitrator  shall 
be  deemed  to  be  an  officer  of  the  court,  and  shall  have  such  authority,  and 
shall  conduct  the  reference  in  such  manner,  as  may  be  prescribed  by  Bules 
of  Court,  and  subject  thereto  as  the  court  or  a  judge  may  direct.  (2.)  The 
report  or  award  of  any  official  or  special  referee  or  arbitrator  on  any  such 
reference  shall,  unless  set  aside  by  the  court  or  a  judge,  be  equivalent  to 
the  verdict  of  a  jury.  (3.)  The  remuneration  to  be  paid  to  any  special 
referee  or  arbitrator  to  whom  any  matter  is  referred  under  order  of  the 
court  or  a  judge  shall  be  determined  by  the  Court  or  a  judge. 

By  sect.  16.  *'  The  court  or  a  judge  shall,  as  to  references  under  order 
of  the  court  or  a  judge,  have  all  the  powers  which  are  by  this  Act  con- 
ferred on  the  coTuii  or  a  judge  as  to  references  by  consent  out  of  court." 
This  section  refers  to  sects.  9,  10,  11,  which  give  power  to  enlarge  the 
time  for  making  the  award,  to  remit  the  award,  and  to  set  it  aside,  and 
also,  it  seems,  to  sect.  12,  by  which  *'  an  award  on  a  submission  may,  by 
leave  of  the  court  or  a  judge,  be  enforced  in  the  same  manner  as  a 
judgment  or  order  to  the  same  effect." 

Sect.  19  gives  power  to  state  a  special  case. 

The  rules  in  relation  to  such  references  are  as  follows :  By  0.  xxxvi. 
r.  48,  **  where  any  caiLse  or  matter,  or  any  question  in  any  cause  or 
matter,  is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the  court 
or  a  judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he  may  deem 
most  convenient,  and  have  any  inspection  or  view,  either  by  hin^lf  or 
with  his  assessors  (if  any),  which  he  may  deem  expedient  for  the  better 
disposal  of  the  controversy  before  him.  He  shall,  unless  otherwise 
directed  by  the  court  or  a  judge,  x)roceed  with  the  trial  de  die  in  diem,  in 
a  similar  manner  as  in  actions  tried  with  a  jury."  B.  49 :  "  Subject  to 
any  order  to  be  made  by  the  court  or  judge  ordering  the  same,  evidence 
shall  be  taken  at  any  trial,  before  a  referee,  and  the  attendance  of 
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witneBses  may  be  enforced  by  subpoena ;  and  every  such  trial  stall  be 
conducted  in  the  same  manner,  as  nearly  as  circumstances  will  admit,  as 
trials  are  conducted  before  a  judge."  R.  50 :  * '  Subject  to  any  such  order  as 
last  aforesaid,  the  referee  shall  have  the  same  authority  with  respect  to 
discovery  and  production  of  documents,  and  in  the  conduct  of  any  refer- 


the  conclusion  of  anv  trial  before  him,  or  by  his  report  under  me  refer- 
ence made  to  him,  submit  any  question  arising  therem  for  the  decision  of 
the  court,  or  state  any  facts  specially,  with  power  to  the  court  to  draw 
inferences  therefrom,  and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  shall  be  entered  as  the  court  may  direct ;  and  the 
court  shall  have  power  to  require  any  explanation  or  reasons  from  the 
referee,  and  to  remit  the  cause  or  matter,  or  any  part  thereof,  for  re-trial 
or  further  consideration  to  the  same  or  any  other  referee ;  or  the  court  may 
decide  the  question  referred  to  any  referee  on  the  evidence  taken  before 
him,  either  with  or  without  additional  evidence  as  the  court  may  direct." 

By  O.  lix.  r.  3,  **  where  a  compulsory  reference  to  arbitration  has 
been  ordered,  any  party  to  such  reference  may  appeal  from  the  award  or 
certificate  of  the  arbitrator  or  referee  upon  any  question  of  law ;  and  on 
the  application  of  any  party  the  court  may  set  aside  the  award  on  any 
ground  on  which  the  court  might  set  aside  the  verdict  of  a  jury.  Such 
appeal  shall  be  to  a  divisional  court  who  shall  have  power  to  set  aside  the 
award  or  certificate,  or  to  remit  aU  or  any  part  of  the  matter  in  dispute  to 
the  arbitrator  or  referee,  or  to  make  any  order  with  respect  to  the  award 
or  certificate  or  all  or  any  of  the  matters  in  dispute  that  may  be  just." 
The  J.  Act,  1884,'  s.  8,  extends  the  provisions  of  the  J.  Act,  1873,  s.  45 
to  such  appeals. 

A  referee  has  power  to  fix  a  peremptory  appointment  for  the  hearing. 
Wenlock  V.  B.  Dee  Co,,  49  L.  T.  617,  Mich.  S.  1883,  0.  A.  A  report  under 
fleet.  13,  ante,  pp.  275,  276,  requires  confirmation,  but  one  under  sect.  14, 
ante,  p.  275,  can  only  be  set  aside,  like  a  verdict,  on  the  ground  that  it  is 
against  the  weight  of  evidence.  Mansfield  Union  v.  Wright,  9  Q.  B.  D. 
686,  2)€r  Jessel,  M.  R.  "Where  on  a  reference  the  referee  has  directed 
judgment  for  the  plaintiff  under  0.  xxzvi.  r.  52,  the  Court  may  on  the 
evidence  set  it  aside  and  enter  judgment  for  the  defendant.  Clark  v. 
Sonnenschein,  25  Q.  B.  D.  226, 464,  C.  A.  He  is  not  bound  to  take  accoimts 
sent  to  him  for  report  in  the  same  way  that  a  chief  clerk  usually  takes 
them  in  the  Chancery  Division.  Turpin  v.  Pain,  44  Ch.  D.  128.  An 
award,  made  under  a  consent  order,  to  refer  an  action  and  all  matters  in 
difference  is  still  final.  Darlington  Wagon  Co,  v.  Harding,  W.  N.  1890, 
182,  207,  C.  A. 

Power  to  compromise,']  At  common  law  the  parties  were  bound  by  the 
**  conduct "  of  the  suit  in  court  by  their  counsel  or  attorney :  thus,  m  an 
action  of  trespass  counsel  might,  in  the  absence  of  the  parties,  consent  to 
the  amount  of  damages ;  per  Pollock,  C.  B.,  Thomas  v.  Harris,  27  L.  J., 
Ex.  353;  and  in  an  action  for  malicious  prosecution  the  defendant's 
counsel  may  also  consent  to  withdraw  all  imputations  from  the  plaintiff. 
Matthews  v.  Munster,  20  Q.  B.  D.  141,  C.  A.  So  in  an  action  tor  libel 
counsel  may  consent  to  the  withdrawal  of  a  juror.  Strauss  v.  Francis, 
L.  B.,  1  Q.  B.  279.  So,  where  the  party  was  present  and  did  not  dissent 
from  a  compromise,  he  was  bound  thereby.  Chambers  y.  Mason,  5  C.  B., 
N.  S.  59 ;  28  L.  J.,  C.  P.  10 ;  Bumsry  v.  King,  33  L.  T.,  N.  8.  728,  Q.  B., 
H.  S.  1876.  And  generally,  on  attorney  acting  bond  fide,  reasonably,  and 
skilfully,  and  not  having  oxpross  instructions  not  to  compromise,  was 
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justified  in  doing  so.  Per  Campbell,  C.  J.,  Fray  v.  VouUSj  1  E.  &  £.  839 ; 
28  L.  J.,  a  B.  232 ;  Choum  v.  ParroU,  14  C.  B.,  N.  S.  74 ;  32  L.  J.,  C.  P. 
197 ;  Prestwich  v.  PoUy,  18  0.  B.,  N.  S.  806 ;  34  L.  J.,  C.  P.  189.  Where 
the  plaintiff's  attorney,  in  an  action  to  reooyer  the  price  of  a  piano,  agreed 
to  settle  the  action  by  the  return  of  the  piano  and  payment  of  costs,  the 
court  upheld  the  compromise.  S.  C.  The  power  of  counsel  or  attorney 
to  compromise  was  much  discussed  on  rules  for  attachment  in  the  case  of 
Swin/en  v.  Swin/en,  18  C.  B.  485 ;  25  L.  J.,  C.  P.  303 ;  1  C.  B.,  N.  S. 
364;  26  L.  J.,  C.  P.  97.  In  S.  0.  in  Equity,  it  was  held  that  neither 
counsel  nor  attorney  could  compromise  the  suit  at  Nisi  Prius ;  24  Bear. 
549 ;  2  De  G.  &  J.  381 ;  27  L.  J.,  Ch.  35,  491 ;  though  the  L.  JJ.  in  so 
deciding  declined  to  lay  down  any  general  principle  on  the  subject.  See 
also  Oreen  t.  Crockett,  34  L.  S.,  Ch.  606.  It  was  not  suggested  in 
MaUhewa  y.  Mwnster,  ante,  p.  277,  that  the  common  law  rules  aboye  stated 
were  affected  by  the  J.  Act,  1873,  s.  25  (11),  post,  p.  300.  And  it  has  been 
decided  that  consent  giyen  by  counsel,  by  tne  authority  of  his  client,  to 
an  order,  there  being  no  mistake  or  surprise,  cannot  be  arbitrarily  with- 
drawn, although  the  order  has  not  been  drawn  up.  Harvey  y.  Vroydan 
Sanitary  Authority,  26  Ch.  D.  249,  C.  A.  In  order  to  set  aside  a  com- 
promise, e.g.,  on  the  ground  of  mistake  or  fraud,  a  fresh  action  is 
necessary.  Emeris  y.  Woodivard,  43  Cb.  D.  185.  No  compromise  entered 
into  by  the  next  friend  of  an  infant  plaintiff  is  yalid  unless  it  be  for 
the  infant's  benefit.  Thus,  sm  agreement  not  to  appeal  from  a  non-suit 
on  the  terms  of  the  defendant  foregoing  costs  is  inyalid,  the  infant  being 
impecunious.     Rhodes  v.  SwithinhanJc,  22  Q.  B.  D.  577,  C.  A. 

As  to  what  liability  a  counsel  or  solicitor  incurs  to  hiis  client  by  settling 
an  action  contrary  to  the  client's  wishes,  see  Swin/en  y.  Chelm$/ord,  Ld,^ 
5  H.  &  N.  890 ;  29  L.  J.,  Ex.  382 ;  Fray  v.  Voulea,  and  Chovmr.  Parrott, 
supra. 

Who  is  to  begin,"]  It  is  often  a  subject  of  inquiry  whether  the  plaintiff 
or  the  defendsmt  is  to  open  ihe  facts  and  eyidence  to  the  jury.  This  may 
be  an  adyantage,  and  is  then  claimed  as  a  right ;  as  where  eyidence  is 
anticipated  on  the  opposite  side  which  will  giye  a  right  to  reply  generally 
on  the  whole  case ;  or  it  may  be  a  burden ;  as  where  a  party  relies  on  the 
witnesses  of  his  opponent,  or  on  the  difficulty  of  the  proofs  incumbent  on 
him. 

The  right  or  obligation  to  begin  generally  depends  on  the  nature  of  the 
issue,  £Lna  also  on  ihe  rules  respecting  the  onusprobandi  at  the  commence- 
ment of  the  trial  ^see  anfe,  pp.  94  et  seq,) ;  and  the  test  has  been  said  to 
be,  not  on  which  side  the  afiormatiye  lies,  but  which  side  will  be  entitled  to 
a  verdict  \f  no  evidence  be  given,  Leete  y.  Oresham  Insurance  Co,,  15  Jurist, 
1161,  Ex.  M.  T.  1851.  Thus,  where  the  plaintiff  declared  for  unworkman- 
like execution  of  a  contract,  and  defendant  pleaded  that  it  was  executed 
in  a  workmanlike  way,  and  thereupon  issue  was  joined,  it  was  held  that 
plaintiff  was  to  begin ;  for  it  was  not  to  be  assumed  that  the  work  was 
bad.  Per  Alderson,  B.,  Amos  y.  Hughes,  1  M.  &  Bob.  464.  This  test, 
howeyer,  is  only  another  way  of  stating  the  common  rule  that  he  on 
whom  the  burden  of  proof  Kes  must  begin ;  for  this  must  be  ascertaiQed 
before  it  can  be  determined  which  side  is  entitled  to  the  yerdict  As  a 
general  rule  the  proof  Kes  on  hiTn  who  affirms,  except  in  cases  where  the 
presumption  of  law  or  fact  is  in  fayour  of  the  affirmatiye.  It  must,  how- 
eyer, be  borne  in  mind  that  regard  must  be  had  to  the  effect  and  substance 
of  the  issue  and  not  to  its  grammatical  form.  Sotcard  y,  Leggatt,  7  C.  & 
P.  615,  per  Ld.  Abinger ;  Amos  y.  Hughes,  supra. 

It  will  be  seen,  by  a  careful,  comparison  of  the  cases  collected  below, 
that  the  most  general  criterion  that  csm  be  giyen  as  to  the  right  to  begin 
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is,  that  *^  he  beffins  who  in  the  absence  of  proof  on  either  side  would 
substantially  fau  in  the  action."  This  includes  those  actions  for  unliqui- 
dated damages  noticed  below,  in  which  the  plaintiff  must  give  some  evidence 
in  order  to  get  substantial  damages,  although  he  womd,  if  no  evidence 
were  given  on  either  side,  be  entitled  to  a  verdict  for  a  nominal  amount, 
for  such  a  verdict  would  be  a  substantial  failure.  See  45  L.  T.  pp.  196, 
219,  on  The  Right  to  begin. 

Where,  in  an  action  by  indorser  against  acceptor,  defendant  pleaded 
that  the  bill  was  for  the  drawer's  accommodation,  and  that  plaintiff  did 
not  ^ve  any  consideration  to  the  drawer,  to  which  plaintiff  replied  that  it 
was  indorsed  to  him  by  the  drawer  for  a  good  consideration :  held,  that 
as  a  consideration  is  presumed,  the  defendant  must  begin  by  proving  the 
want  of  it,  or  some  suspicious  circumstances  to  throw  the  proof  on  the 
plaintiff.  Mills  v.  Barbery  1  M.  &  W.  425 ;  Accord,  Lewis  v.  Parker ^  4 
Ad.  &  E.  838.  In  a  declaration  on  a  policy  on  a  life,  the  plaintiff  averred 
that  the  deceased  had  led  a  temperate  Hfe,  which  was  domed  by  the  plea ; 
held  that  the  omis  probandi,  and  therefore  the  right  to  begin,  was  with 
the  plaintiff,  as  he  waa  bound  to  give  some  evidence  that  the  Ufe  was 
insurable,  though  it  was  contended  that  intemperance  was  not  to  be  pre- 
sumed. Huckman  v.  Femie,  3  M.  &  W.  505 ;  Accord,  Rawlins  v.  DeS' 
horoughj  2  M.  &  Bob.  70.  And  the  same  point  was  ruled  in  two  other 
cases  in  which  the  issue  raised  on  the  plea  was  respecting  the  health  of 
the  insured ;  Geech  v.  Ingall,  14  M.  &  W.  95 ;  Aehby  v.  BaieSy  15  M.  & 
W.  589 ;  allliough  the  plea,  alleging  a  specific  complaint,  ended  with  a 
verification  in  die  last  case.  'Wnere  an  issue  on  the  sanity  of  a  person 
was  directed  by  Chancery,  the  court  presumed  that  the  person  ordered  to 
be  plaintiff  was  to  begin.     Frank  v.  Franky  2  M.  &  Rob.  314.  ^/^ 

So,  in  general,  if  me  affirmative  of  the  issue  lie  on  the  defendant,  and 
the  plaintiff  do  not  seek  to  recover  unascertained  damages  tnthin  the 
rule  on  that  subject  presentiy  noticed,  the  defendant's  counsel  begins 
(after  the  pleadings  have  been  opened  by  the  plaintiff),  and  has  the 

feneral  reply.  Cotton  v.  James^  M.  &  M.  275 ;  Jackson  v.  Hesketh,  2 
tark.  518.  So,  where  lib,  ten,  was  pleaded,  and  no  general  issue. 
Pearson  v.  Coles^  1  M.  &  Bob.  206.  So,  where  the  defendant,  a  constable, 
being  sued  in'  trespass  pleaded  a  justification  without  the  general  issue,  it 
was  held,  that  his  counsel,  admitting  a  demand  of  a  copy  and  perusal  of 
the  warrant  (24  Geo.  2,  c.  44)  and  me  damages  claimed,  was  entitled  to 
begin.  Burrell  v.  Nicholson  y  Id,  305.  To  trespass  q,  c,f,  the  defendant 
pleaded  a  right  to  a  watercourse  and  entry  to  remove  obstructions,  the 
plaintiff  traversed  the  right:  held,  that  the  judge  might  properly  allow 
the  defendant  to  begin,  unless  the  plaintiff  undertook  to  prove  substantial 
damage.  Chapman  v.  Rawaon,  8  Q.  B.  673.  So,  where  a  defendant  in 
replevin  pleads  property  in  a  third  person,  A.,  and  not  in  the  plaintiff,  to 
which  the  plaintiff  replies  that  the  property  is  not  in  A.,  out  in  the 
plaintiff,  the  defendant  is  entitied  to  begin.  Colstone  v.  HiscolbSy  1  M.  & 
Itob.  301.  And  where,  to  an  action  of  covenant  for  repayment  of  money, 
the  defendant  pleaded  that  the  deed  was  given  to  secure  money  lost  by 
gambling,  it  was  ruled  that  the  defendant  was  entitied  to  begin.  Hill  v. 
FoXy  1  F.  &  F.  136. 

But  where  by  order  of  court  the  defendant  is  under  an  obligation  to 
admit  the  plaintiff's  case,  this  does  not  necessarily  deprive  the  plaintiff  of 
his  right  to  begin.  Thwaites  v.  Sainsburyy  5  0.  &  P.  69.  Nor  does  the 
admission  by  the  defendant's  counsel  of  ail  the  facts,  the  proof  of  which 
are  on  the  plaintiff,  give  the  defendant  the  right  to  begin,  where  the 
admission  of  these  facts  might  have  been  made  in  pleading.  Ponti/ex  v. 
Jolly y  9  C.  &  P.  202 ;  Price  v.  Seaioard,  Car.  &  M.  23. 
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In  many  cases  where  damans,  and  not  the  decision  of  a  mere  right, 
have  been  the  object  of  an  action,  defendants  used  so  to  plead  as  to  take 
an  affirmative  issue  on  themselves,  and  thereby  attempt  to  exclude  the 
plaintiff's  right  to  a  general  reply.  The  judges,  however,  came  to  a 
resolution  tluit  '*  In  actions  for  libel,  slander,  and  injuries  to  the  person, 
the  plaintiff  shall  begin,  although  the  afiBrmative  issue  is  on  the  defen- 
dant." Mercer  v.  }VhaU,  ptr  Ld.  Denman,  C.  J.,  5  Q.  B.  447,  462.  The 
resolution,  however,  is  not  to  be  taken  as  confined  to  those  actions,  or 
introducing  a  new  nractioe,  but  as  a  declaratory  of  a  principle  applicable 
to  other  actions.  See  lb,  456,  463.  The  general  rule,  therefore,  ais  laid 
down  in  this  case,  is,  that  wherever  the  record  shows  that  something, 
even  damages  only,  is  to  be  proved  by  the  plaintiff,  he  ought  to  begin, 
whether  the  action  be  in  contract  or  tort.  Where  the  damages  are  of 
ascertained  amount  or  must  he  nominal,  then  it  seems  that  the  defendant 
may  begin,  if  the  pleading  will  admit  of  it.  See  Ih,  455,  465.  See 
further  as  to  this  resolution  Cannam  v.  Farmer ,  in/ray  and  cases  cited  in 
Mercer  v.  Whall,  supra.  Thus,  in  covenant  for  dismissing  a  derk,  the 
defendant  pleaded  misconduct,  and  plaintiff  replied  de  injuria,  &c. ;  held 
that  plaintiff  ought  to  begin.  S.  C.  So,  in  an  action  on  a  promissoiy 
note  to  which  defendant  pleads,  inter  alia,  payment  into  court,  and  issue 
is  joined  as  to  damages  ultra,  the  plaintiff  is  to  bemn,  though  other  issues 
lie  on  the  defendant.  Booth  v.  Millns,  15  M.  &  W.  66^.  On  a  note  by 
the  defendant,  to  which  she  pleads  coverture  when  she  made  it,  on  which 
issue  is  joined,  the  defendant  is  to  begin,  although  the  plaintiff  seeks  to 
recover  interest,  not  mentioned  on  the  note.  Cannam  v.  Farmer^  3 
Exch.  698.  In  replevin  and  avowry  for  rent,  plaintiff  pleaded  discon- 
tinuance of  receipt  for  twenty  years,  and  no  distress  within  twenty  years 
after  the  right  accrued:  replication,  distress  within  twenty  years  and 
issue  :  held,  that  plaintiff  should  begin,  because  he  must  show  when  the 
distress  was  made.  Collier  v.  Clark,  5  Q.  B.  467.  In  trespass  q.  c,  /., 
where  the  defendant  pleaded  a  custom  to  divert  water,  which  was  traversed 
by  the  plaintiff,  the  defendant  was  allowed  to  begin,  though  the  phuntifTs 
counsel  asserted  his  intention  of  asking  for  heavy  damages.  Bastard  v. 
Smith,  2  M.  &  Bob.  129;  and  per  Tmdal,  C.  J.,  "The  plaintiff  might 
have  traversed  the  custom  and  new  assigned  excess,  and  then  would  have 
had  a  right  to  begin."  Ibid,  132.  Under  Bules  1883,  0.  xxiii.  r.  6,  the 
plaintiff,  instead  of  new  assigning,  would  amend  his  statement  of  daim, 
or  reply  specially.  In  a  similar  action  the  defendant  was  also  held 
entitled  to  oegin,  as  the  plaintiff's  ooimsel  would  not  pledge  himself  to  go 
in  for  substantial  damage.  Chapman  v.  Bawson,  8  Q.  B.  673.  In  Cann 
V.  Facey,  cor,  Gumoy,  B.,  Exeter  Sum.  Ass.  1835,  in  an  action  of  trespass 
for  shooting  a  dog,  where  a  defendant  justified  to  prevent  it  from  tres- 
passing, the  plaintiff  was  held  entitled  to  begin,  though  the  defendant 
offered  to  admit  the  value  of  the  dog;  for  per  cur,,  **the  plaintiff  may 
have  damages  beyond  that  amount" ;  and  a  similar  ruling  by  Ld.  Ten- 
terden  was  cited.  Accord,  in  a  case  of  justification  for  shooting  a  mad 
dog;  Shapland  v.  Cockram,  Exeter  Sum.  Ass.  1844,  per  Patteson,  J., 
after  consulting  WightmEin,  J.  So,  in  Mills  v.  Stephens,  Exeter  Spring 
Ass.  1838,  Bosanquet,  J.,  held  that  plaintiff  had  a  right  to  begin  in  a  case 
of  trespass  for  breaking  into  his  house,  where  the  issue  was  on  a  plea  of 
leave  and  licence. 

Under  Eules,  1883,  0.  xxi.  r.  4,  **  no  denial  or  defence  shall  be  neces- 
sary as  to  damans  claimed,  or  their  amount,  but  they  shall  be  deemed  to 
be  put  in  issue  m  all  cases  unless  expressly  admitted."  See  also  0.  xix. 
r.  17,  j>ost,  p.  301.  But  where  the  damages  sought  to  be  recovered  are 
unliquidated,  yet  if  the  defendant  admit  at  the  trial  the  amount  claimed 
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in  the  plaintifi's  particulars,  he  will  be  entitled  to  begin,  provided  the 
material  allegations  in  the  defence  are  affirmative  only.  Lacon  v.  Big- 
gtTU,  3  Stark.  178 ;  Morris  v.  Lotan,  1  M.  &  Bob.  233 ;  Bon  field  v. 
Smith,  2  M.  &  Bob.  519 ;  S.  C.  3  C.  &  P.  463 ;  Woodgate  v.  PotU, 
2  Car.  &  K.  258  ;  Tindall  v.  Basketty  2  F.  &  P.  644,  and  1  Taylor,  Evid., 
$  355. 

Where  the  affirmative  of  any  one  material  issue  is  on  the  plaintiff,  and 
he  undertakes  to  give  evidence  upon  it,  he  has  a  right  to  begin  as  to  all ; 
Rawlins  v.  Desborough,  2  M.  &  Rob.  328 ;  CoUier  v.  Clarke,  5  Q.  B.  467  ; 
and  it  seems  that  judgment  by  default  as  to  part  has  the  same  effect, 
though  the  defendant  pleads  affirmatively  as  to  the  residue.  See  Wood  v. 
Pringle,  1  M.  &  Bob.  277.  But  where  to  an  action  on  a  bill  and  on  an 
account  stated,  defendant  pleaded  payment  to  the  first  and  non  assumpsit 
to  the  second  count,  it  was  held  that  the  plaintiff  had  no  right  to  begin 
unless  his  counsel  undertook  to  give  some  evidence  of  the  account  stated 
besides  the  bill.  Smarts,  Bayner,  6  C.  &  P.  721 ;  Mills  v.  Oddy,  Id.  728; 
overruling  Homan  v.  Thompson,  Id,  717,  omn,  cor.  Parke,  B. ;  Frith  v. 
Mclntyre,  7  0.  &  P.  44  ;  Oakeley  v.  Ooddeen,  2  F.  &  F.  656 ;  S.  P.  ruled  by 
OressweU,  J.,  in  Lanyon  v.  Davey,  Bodmin  Summer  Ass.  1842.  The 
plaintiff  in  replevin  has  the  same  right  as  in  other  actions,  though  both 
parties  are  actors.     Curtis  v.  Wheeler,  M.  &  M.  493. 

Who  is  to  begin  in  action  for  recovery  o/land.^  In  the  now  superseded 
action  of  ejechnent  the  defendant  might  in  some  cases,  by  admitting  a 
title  in  the  plaintiff,  entitle  himself  to  be^n,  and  the  same  principles  will 
apply  to  the  action  for  recovery  of  land  mtroduced  by  the  J.  Acts,  not- 
withstanding the  use  of  pleadings  therein.  Thus,  where  the  plaintiff  claims* 
as  heir-at-law,  and  defendant  as  devisee,  it  is  a  settled  rule  that  the 
defendant,  by  admitting  plaintiff's  pedigree  and  the  dying  seised,  may 
entitle  himself  to  begin  and  to  reply.  Goodtitle  d.  Bevett  v.  Bra  ham,  4  T. 
!R.  497  ;  Ace,  Fenn  v.  Johnson,  AdaWs  Eject.,  2nd  ed.  256,  and  Mercer  v. 
Whall,  5  Q.  B.  464,  per  cur.  And  the  same  principle  applies  although  one 
of  the  plaintiffs  had,  since  the  death  of  the  testator,  become  assignee  of  an 
outstanding  term  in  part  of  the  land ;  for  **  the  real  question  in  dispute  is 
the  validity  of  the  will."  Doe  d.  Smith  v.  Smart,  1  M.  &  Bob.  476,  per 
Gumey,  B.,  after  conferring  with  Patteson,  J.  For  the  same  reason, 
where  the  plaintiff  claimed  as  heir  of  C.  and  as  devisee  and  heir  of  B.,  who 
was  O.'s  heir,  and  the  defendant  claimed  as  devisee  of  C,  the  defendant's 
counsel  was  permitted  to  begin  on  admitting  that  plaintiff  was  heir  of  C. 
and  of  R.,  and  entitled  to  recover,  unless  defendant  proved  C.'s  wiU.  Doe 
d.  Wollaston  v.  Barnes,  Id.  386,  cor.  Ld.  Denman,  C.  J.  See  observations 
on  this  case  in  Doe  d.  Bather  v.  Brayne,  6  G.  B.  655.  Where  the  plaintiff 
claims  as  devisee  of  A.,  and  the  defendant  as  devisee  under  a  subsequent 
will  of  A.,  the  defendant  cannot,  by  admitting  the  seisin  of  A.  and  the 
primS  facie  title  of  the  plaintiff,  entitle  himself  to  begin.  S.  C,  overruling 
Doe  d.  Corbett  v.  Corbett,  3  Camp.  368. 

Generally,  in  order  to  entitle  the  defendant  to  begin  by  admitting  the 
plaintiff's  case,  he  must  admit  the  v)hole  without  qualification.  Doe  d.  Pill 
V.  Wilson,  1  M.  &  Bob.  323.  Therefore,  where  the  plaintiff  claims  as  the 
heir  of  A.,  and  defendant  under  a  conveyance  by  A.  in  his  lifetime,  the 
latter  cannot  deprive  the  plaintiff  of  the  right  to  begin  by  onlv  admitting 
the  heirship  of  the  plaintiff  and  seisin  of  A.  unless  defeated  by  the  con- 
ve^rance ;  Doe  d.  Tucker  v.  Tucker,  M.  &  M.  536 ;  for  it  is  part  of  the 
plaintiff's  case  that  A.  died  seised.  So,  where  each  party  claimed  as  heir, 
and  defendant  admitted  that  plaintiff  was  entitled  as  heir  if  defendant  was 
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not  legitimate :  held,  that  he  ootdd  not  by  so  doing  obtain  a  right  to  begin. 
Doe  d.  Warren  v.  J?ray,  Id.  166. 

Direction  of  judge  as  to  who  is  to  begin,^  An  erroneons  ruling  of  the 
judge  as  to  the  proper  party  to  begin  will  not,  a6  a  matter  of  course, 
entitle  the  party  to  a  new  trial.  Brandford  v.  Freeman,  6  Exch.  734 ; 
Burrell  v.  Nicholsm,  1  M.  &  Bob.  304 ;  Bird  v.  Higginson,  2  Ad.  &  B. 
160.  But  a  dear  case  of  error,  by  which  an  undue  advantage  may  have 
been  given  to  the  successful  party,  or  injustice  done,  is  ground  of  new 
trial ;  Ashby  v.  Bates,  15  MT  &  W.  589 ;  Edwards  v.  Matthews,  4  D.  & 
L.  721 ;  and  one  was  accordingly  granted  in  Doe  d.  Bather  v.  Brayne^  ante^ 
p.  281. 

Bight  to  reply »1  In  general,  the  party  who  begins  has  a  right  to  the 
general  reply  when  the  opposite  party  calls  witnesses.  Where  the  de- 
fendant brmgs  evidence  to  impeach  the  plainiifrs  case,  and  also  sets  up 
an  entirelv  new  case,  which  again  the  phiintiff  controverts  by  evidence, 
the  defenaant*8  reply  is  confin^  to  the  new  case  set  up  by  him,  for  upon 
that  relied  on  by  the  plaintiff  the  defendant's  counsel  has  already  com- 
mented in  the  opening  of  his  own  case ;  and  the  plaintiff  is  then  entitled 
to  the  general  reply.  1  Stark.  Ev.  384.  In  strictness,  Eules,  1883, 
0.  xxxvi.  r.  36,  aiite,  p.  271,  make  no  difference  in  this  respect,  for  it 
only  enables  the  defendant  to  sum  up  his  case ;  but  this  rule  is  not  closely 
adhered  to ;  vide  ante,  p.  272. 

Unless  the  defendant  gives  evidence,  the  plaintiff  is  not  entitled  to  reply, 
there  being  no  new  facts  upon  which  his  counsel  can  comment.  Where 
the  defendant,  on  being  called  on  by  the  plaintiff  to  produce  a  document, 
interposes  with  evidence  to  show  it  is  not  in  his  possession,  this  gives  no 
general  reply.     Harvey  v.  Mitchell,  2  M.  &  Bob.  366. 

Where  tne  counsel  for  the  defendant  opened  material  facts  to  the  jury, 
which  he  called  no  witness  to  prove,  it  was  in  the  discretion  of  the  judge 
to  permit  the  plaintiff's  counsel  to  reply.  Crerar  v.  Sodo,  M.  &  M.  85. 
And,  where  the  defendant's  counsel  in  a  crown  case  read  a  paper  or  made 
statements  of  material  facts  likely  to  have  weight  with  the  jury  without 
attempting  to  prove  them,  both  Ld.  Kenyon  and  Ld.  Tenterden  permitted 
a  general  reply.  B,  v.  Bignold,  D.  &  By.  N.  P.  C.  59.  As,  nowever, 
under  0.  xxxvi.  r.  36  {ante,  ]9.  272),  the  defendant's  counsel  has  to  an- 
nounce his  intention  to  call  witnesses  at  the  close  of  the  plaintiff's  case,  if 
he  do  not  do  so,  he  would  not  be  allowed  to  open  fresh  facts  in  his  speech, 
for  it  has  been  held  that  when  he  has  allowed  the  plaintiff's  counsel  to 
sum  up,  he  cannot  afterwards  change  his  mind.  Darby  v.  Ouseley,  1  H.  & 
N.  1 ;  25  L.  J.,  Ex.  227. 

Arguments  of  counsel,"]  When  points  of  law  arise  incidentally,  all  the 
counsel  on  both  sides  are  usually  heard  by  the  court;  and  the  leading 
counsel  of  the  party  making  the  objection,  or  submitting  the  point,  alone 
replies.  But,  on  the  claim  of  a  right  to  be^n,  Ld.  Denman  ruled  that 
one  counsel  only  was  to  be  heard  on  each  side.  Bawlins  v.  Desborough^ 
2  M.  &  Bob.  70.  This  rule,  however,  is  not  always  adhered  to.  See 
BaMard  Y.  Smith,  Id.  132.  If  the  defendant's  counsel  go  for  a  non- 
suit or  judgment  for  the  defendant  on  a  point  of  law,  and  the  plaintalTs 
counsel  answer  it,  the  defendant's  counsel  has  a  right  to  reply  upon  the 
law  only.     Arden  v.  Tucker,  1  M.  &  Bob.  192. 

The  objection  of  a  witness  to  a  question  which  he  considers  himself  not 
bound  to  answer  is  not  a  point  on  which  counsel  in  the  cause  are  heard. 
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R.  V.  Adey,  1  "M.  &  Bob*  94,  antey  p.  173.  Nor  is  his  obligation  to  produce 
documents,  ante^  p.  156. 

Wbere  the  party  conducts  his  case,  addresses  the  jury  and  examines 
witnesses  in  person,  it  is  questionable  whether  counsel  can  be  heard  for 
him  on  a  point  of  law.  ShuUleworth  v.  Nichohony  1  M.  &  Bob.  254; 
MoBcatti  y.  LaweoUy  lb.  454.  In  the  latter  case,  Alderson,  B.,  said  that, 
though  there  were  many  precedents,  it  was  a  very  obj  ectionable  practice.  It 
has  been  decided  that  a  party,  who  conducts  his  own  case,  cannot  on  that 
account  be  excluded  from  giying  evidence  as  a  witness.  Cobbett  v.  Hudson^ 
1  E.  &B.  11. 

See  Bules,  1883,  0.  xxv.  r.  2,  poety  p.  290,  as  to  points  of  law. 

Separate  defence  of  co-defendants.']  In  an  action  for  the  price  of  goods, 
in  which  the  defendants  appeared  and  pleaded  non  assumpsit  by  separate 
attorneys  and  counsel,  but  relied  on  the  same  defence  (viz.  payment),  it 
was  ruled  by  Gibbs,  C.  J.,  that  the  senior  counsel  could  alone  address  the 
jury,  and  the  witnesses  were  to  be  examined  Yay  the  counsel  successively, 
in  the  same  manner  as  if  the  defence  were  joint  and  not  separate :  **  It 
cannot  be  left  in  the  power  of  defendants,  whose  interests  are  the  same,  to 
make  twenty  cases  out  of  one."  Chippendale  v.  Massony  4  Camp.  174. 
And,  in  ejectment,  where  the  defendants  defended  in  the  same  right,  but 
by  different  attorneys  and  counsel,  Ld.  Tenterden  ruled  that  only  one 
counsel  could  address  the  jury.  Doe  d.  Hogg  v.  Tindaly  M.  &  M.  314. 
So  in  Mason  v.  Ditchbourney  1  M.  &  Bob.  462,  n.,  in  debt  on  bond,  plea 
non  eitfa^um  and  fraud,  Ld.  Abinger  refused  to  allow  two  counsel  to 
address  the  jury,  **  for  there  could  not  be  a  verdict  for  one,  and  against 
the  other,  defendant." 

But,  in  an  action  ex  delicto,  where  defendants  have  pleaded  and  appeared 
by  separate  attorneys  and  counsel,  separate  cross-examinations  and 
addresses  have  been  permitted  by  Abbott,  C.  J. ;  King  v.  Williamsony  3 
Stark.  162 ;  and  by  Tindal,  C.  J.,  m  Massey  v.  Ooyder,  4  C.  &  P.  162,  and 
in  Southey  v.  TuJ^y  C.  P.  sittings  after  T.  T.  1834,  MS.;  and  even  in 
cusumpsity  under  similar  circumstances,  the  same  course  was  allowed  and 
was  approved  by  the  court  in  banc  in  Bidgway  y.  Philipy  1  C.  M.  &  B. 
415 ;  m  which  case,  however,  it  appears,  by  another  report,  that  one 
of  the  defences  was  misjoinder  of  defendants  as  partners.  S.  C,  3 
Dowl.  154. 

Where  the  defendants  appear  by  the  same  solicitor  and  plead  a  joint 
defence,  the  practice  is  to  hear  one  counsel  only.  So  held  in  trover,  plea, 
not  guilty.  Perring  v.  Tucker y  M.  &  M.  392.  And  in  debt,  where  the 
defence  under  plea  of  never  indebted  was  that  all  the  defendants  were  not 
parties  to  the  contract,  the  court  would  not  hear  more  than  one  counsel. 
Nicholson  V.  Broohcy  2  Exch.  213.  It  seems,  however,  to  be  a  matter  of 
discretion  with  the  judge  at  Nisi  Prius.  S.  C.  A  defendant  does  not,  by 
api>earing  at  the  trial  in  person,  acquire  any  right  to  address  the  jury, 
which  he  would  not  have  if  he  appeared  by  counsel.  Perring  v.  2\ckery 
supra.  In  King  v.  Williamsony  supra y  only  one  counsel  was  allowed  to 
examine  those  witnesses  who  had  been  subpoenaed  by  both  defendants. 
In  cases  where  the  defendants  have  no  right  to  a  separate  address  or 
examination,  yet  the  counsel  of  any  will  be  heard  on  a  legal  objection ;  as 
that  there  is  no  evidence  against  one  of  them ;  per  Tindal,  C.  J.,  in  Poole 
y.  Bidden  and  another y  C.  P.  sittings  after  M.  T.  1832,  MS.  (on  the  general 
issue  to  indeb,  assumpsit). 

When  two  were  made  defendants  in  an  issue  out  of  chancery  whose  in- 
terests were  at  variance  with  each  other,  the  counsel  of  each  was  allowed 
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to  address  the  jury  and  prove  his  case  separately  and  in  succession  ;  the 
witnesses  of  each  might  be  cross-examined  by  the  co-defendant's  as  well 
as  the  plaintiffs  counsel ;  and  the  plaintiff  had  the  general  reply.  PhiUips 
V.  WilltUs,  2  M.  &  Eob.  319,  and  Wynne  v.  Wynne,  cited:  Id.  321.  The 
order  in  which  co-defendants  shall  examine  and  address  seems  to  be  in 
the  judge's  discretion.    Fletcher  v.  Croshic^  Id,  417. 

Where  it  was  ordered,  on  an  issue  out  of  chancery,  that  a  third  party 
'^  should  be  at  liberty  to  attend  the  trial,"  the  counsel  for  such  part}'  might 
cross-examine  and  suggest  points  of  law,  but  could  not  call  witnesses  or 
address  the  jury.     Wright  v.  Wright,  7  Bing.  458. 

As  to  practice  where  the  plaintiff  has  joined  defendants  with  the  view 
of  obtaining  relief  against  tnem  in  the  alternative,  see  Child  v.  SUnning, 
7  Ch.  D.  413. 

Set-off  and  counter-claim,']  Set-off  and  counter-claim  are  now  in  the 
same  position  as  if  they  formed  a  statement  of  claim  by  the  defendant 
against  the  plaintiff ;  and  under  Bules,  1883,  0.  xxi.  r.  16,  although  the 
action  is  stayed,  discontinued,  or  dismissed,  the  counter-claim  may  be 
proceeded  with ;  and  by  r.  11,  post,  p.  290,  judgment  may  be  given  for 
the  defendant  for  any  balance  foimd  to  be  due  to  him. 

Third  party, "j  Where  the  defendant  claims  to  be  entitled  to  contribu- 
tion or  indemmty  over  against  any  party  not  a  'partj  to  the  action,  the 
defendant  may  bring  him  in  under  Kules,  1883,  0.  xvi.  rr.  48 — 53.  Tho 
directions  for  trial  ^ven  by  the  court  or  judge  under  r.  52,  will  regulate 
the  manner  in  which  the  questions  are  to  oe  tried,  and  under  r.  53  the 
third  party  may  have  leave  to  defend  the  action.  Under  r.  54,  post^  p.  293. 
the  court  or  a  judge  has  power  to  decide  all  questions  of  costs.  IL  55 
places  a  co-defendant  against  whom  a  defendant  seeks  contribution  or 
indemnity  in  the  same  position  as  a  third  party.  Under  this  rule  con- 
tribution may  be  ordered  between  co-defendiants.  Sawyer  v.  Sawyer,  28 
Ch.  D.  600. 

Where  the  question  of  liability  of  the  third  party  is  ordered  to  be  tried 
as  soon  as  may  be  convenient  after  the  trial  of  the  action,  the  third  party 
who  has  entered  an  appearance  only,  may  attend  the  trial  by  counsel,  and 
cross-examine  the  witnesses ;  and  tiie  question  will  be  tried  sis  soon  as  the 
trial  of  the  action  between  the  plaintiff  and  defendant  is  concluded. 
Blore  V.  Ashby,  42  Ch.  D.  682. 

Exception  for  misdirection.']  The  J.  Act,  1875,  s.  22,  enacts  that 
nothing  in  the  J.  Act,  1873,  **nor  in  any  rule  or  order  made  under  the 
powers  thereof  or  of  this  Act  shall  take  away  or  pj^judice  the  right  of 
any  party  to  any  action  to  have  the  issues  for  trial  by  jury  submitted  and 
left  by  the  judge  to  the  jury  before  whom  the  same  shall  come  for  trial 
with  a  proper  and  complete  direction  to  the  jury  upon  tho  law,  and  as  to 
the  evidence  applicable  to  such  issues.  Provided  also,  that  the  said 
right  may  be  enforced  either  by  motion  in  the  High  Court  of  Justice,  or 
by  motion  in  the  Court  of  Appeal,  founded  upon  an  exception  entered 
upon  or  annexed  to  the  record."  Under  the  provisions  of  the  J.  Act, 
1890,  s.  1,  the  motion  must  be  made  in  the  Court  of  Appeal,  and  not 
in  a  Divisional  Court.  The  Bules,  1883,  0.  Iviii.  r.  1,  direct  that  all 
appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing,  and  shall 
be  brought  by  notice  of  motion  in  a  summary  way.  As  to  the  duty 
of  the  judge  in  directing  the  jury,  Edmonds  v.  Prudential  Assur,  Co.,  2 
Ap.  Ca.  487,  507,  per  Ld.  Blackburn.    The  judge  is  bound  to  direct  a 
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Teidict  for  the  defendant^  unless  there  is  some  evidence  on  which  the  jmy 
may  isasonably  act ;  a  mere  scintilla  of  eyidence  is  not  sufficient.  Ryder 
T.  Womhwell,  L.  E.,  4  Ex.  32,  39,  Ex.  Ch. ;  Qihlin  y.  McMullm,  L.  E.,  2 
P.  C.  317,  335";  Steward  y.  Young,  L.  E.,  5  C.  P.  122,  128;  Daniel  y. 
Metropolitan  By,  Co,,  L.  E.,  5  H.  L.  45 ;  Jackaon  y.  Id.,  3  Ap.  Ca.  193,  D.  P. 
See  further  Slattery  y.  Dtiblin,  Wicklow,  <fcc.  Ry.  Co.,  Id,  Woo,  D.  P. ; 
Davty  y.  L.  A  S.  W.  Ry.  Co.,  11  Q.  B.  D.  213;  12  Id.  70,  0.  A.  The 
rule  is,  that  if  the  eyidence  be  such  that  the  jury  could  conjecture  only, 
not  judge,  it  ought  not  to  go  to  the  jury,  and  the  onus  lies  on  the  i)arty 
offering  the  eyidence ;  and  u  he  offer  only  eyidence  consistent  with  either 
supposition  of  fact,  he  is  not  entitled  to  haye  it  put  to -the  jury ;  per  Ld. 
Tenterden,  0.  J.,  referred  to  by  Cresswell,  J.,  in  Avery  y.  Bowden,  6  E. 
&  B.  953,  974 ;  26  L.  J.,  Q.  B.  3,  and  cited  by  Willes,  J.,  in  Phillipaon  y. 
Hayter,  L.  E.,  6  C.  P.  42,  43. 

The  judge  may  assLBit  the  jury,  at  their  request,  with  his  opinion  on  a 
question  of  fact,  which  he  expressly  left  for  them  to  decide.  Smith  y. 
DaH,  14  Q.  B.  D.  105. 

Discontinuance.']  By  Eules,  1883,  0.  xxyi.  r.  1,  **  saye  as  in  this  rule 
otherwise  provided,  it  shall  not  be  competent  for  the  plaintiff  to  withdraw 
the  record  or  discontinue  the  action  without  leave  of  the  court  or  a  judge, 
but  the  court  or  a  judge  may,  before,  or  at,  or  after  the  hearing  or  trial 
upon  such  terms  as  to  costs,  and  as  to  any  other  action,  and  otherwise  as 
may  be  just,  order  the  action  to  be  discontmued,  or  any  part  of  the  alleged 
cause  of  complaint  to  be  struck  out.  The  court  or  a  judge  may,  in  like 
manner  and  with  the  like  discretion  as  to  terms,  upon  the  application  of  a 
defendant,  order  the  whole  or  any  part  of  his  alleged  grounds  of  defence 
or  counter-claim  to  be  withdrawn  or  struck  out,  but  it  shall  not  be  com- 
petent to  a  defendant  to  withdraw  his  defence,  or  any  part  thereof,  with- 
out such  leave."  This  rule  seems  to  deprive  the  plaintiff  of  his  right  to 
be  non-suited.  It  may  be  observed  that  it  does  not  in  terms  prohibit  a 
defendant  from  withdrawing  his  counter-claim.  By  r.  2,  a  cause  may  be 
withdrawn  by  either  party  **  upon  producing  to  the  proper  ofiQcer  a  consent 
in  writing  signed  by  the  parties." 

Effect  of  opposite  party  not  appearing  at  trial.l  By  Eules,  1883, 0.  xxxyi. 
r.  31,  **  if,  when  an  action  is  (»Ued  on  for  trial,  the  phuntiff  appears,  and 
the  defendant  does  not  appear,  the  plaintiff  may  prove  his  claim  so  far  as 
the  burden  of  proof  lies  upon  him."  If  the  burden  of  proof  is  on  the 
defendant,  the  plaintiff  need  not,  it  seems,  in  this  case  have  the  jury  sworn. 
See  Lane  v.  Eve,  infra. 

By  r.  32,  **  if,  when  a  trial  is  called  on,  the  defendant  appears,  and  the 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counter-claim,  shall 
oe  entitled  to  judgment  dismissing  the  action ;  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  counter-claim  so  far  as  the  burden  of 
proof  lies  upon  him."  In  the  former  case,  the  defendant  need  not  have 
the  jury  sworn.  Lane  v.  Eve,  W.  N.,  1876,  p.  86,  per  Denman,  J. 
Where  the  plaintiff  declines  to  proceed  at  the  trial,  judgment  will  be 
given  under  this  rule  dismissing  the  action.  Robinson  v.  Chadujick,  7 
Ch.  D.  878. 

By  r.  33,  "  any  verdict  or  judgment  obtained  where  one  party  does  not 
appear  at  the  trial  may  be  set  aside,  by  the  court  or  a  judge,  upon  such 
tenns  as  may  seem  fit,  upon  an  application  made  within  six  days  after 
the  trial.  Such  application  may  be  made  either  at  the  assizes  or  in 
Middlesex."  Where  the  default  arises  from  inadvertence,  the  application 
will  be  granted  on  payment  of  the  costs  of  the  day,  including  all  costs 
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that  have  been  wasted,  and  the  costs  of  the  application.    BurgoineY. 
Taylor,  9  Oh.  D-  1,  0.  A. 

Where  one  party  appears,  but  the  opposite  party  does  not  appear,  the 
former  may  proceed  and  obtain  judgment  without  proving  service  of 
notice  of  trial.  James  v.  Crow,  7  Ch.  1).  410,  Fry,  J.,  following  Ex  parte 
Lowe,  Id,  160,  0.  A.,  and  overruling  his  decisions  in  Cockle  y.  Joyce,  Id,, 
56,  and  CockshoU  v.  L,  General  Cab  Co,,  47  L.  J.,  Ch.  126. 

Amendment  at  Nisi  Pritw.]    By  Eules,  1883,  0.  xxviii.  r.  1,  "The  court 

or  a  judge  may,  at  any  stage  of  the  proceedings,  allow  eitiier  party  to 

alter  or  amend  nis  indorsement  or  pleamngs,  in  such  manner  and  on  such 

terms  as  may  be  just,  and  all  such  amendments  sfiail  be  made  as  may  be 

necessary  for  the  purpose  of  determining  the  real  questions  in  controversy 

between  the  parties."     By  r.  6,  application  for  leave  to  amend  may  h!e 

made  **  to  the  judge  at  the  trial  of  the  action,  and  such  amendment  may 

be  allowed  upon  such  terms  as  to  costs  or  otherwise  as  may  be  just."    By 

r.  12,  "the  court  or  judge  may  at  any  time,  and  on  such  terms  as  to 

V    .  costs  or  otherwise  as  the  court  or  judge  may  think  just,  amend  any  defect 

^  ^     \         or  error  in  any  proceedings,  and  all  necessary  amendments  shall  be  made 

V     r\p       for  the  purpose  of  determining  the  real  question  or  issue  raised  by  or 

^  depending  on  the  proceedings."    An  amendment  may  be  allowed  at  tlie 

trial,  so  as  to  raise  a  new  case  requiring  fresh  evidence.    Budding  v. 

Murdoch,  1  Ch.  D.  42 ;  King  v.  Corke,  Id,  57.     See  also  Boe  v.  Davies^  2 

Ch.  D.  729.    The  provisions  of  the  C.  L.  P.  Acts,  1852,  s.  222 ;  1854, 

8.  96;  and  1860,  s.  36,  which  are  still  in  force  are  expressed  in  very 

similar  terms.    Under  those  sections  many  of  the  cases  collected  below 

were  decided. 

All  amendments  ought  to  be  made  that  are  necessary  and  proper,  for 
the  object  of  the  rules  is  to  meet  cases  in  which,  by  mistake  or  oversight, 
the  real  matter  in  issue  is  not  raised  by  the  pleadmgs,  and  under  it  the 
matter  may  be  })ut  on  the  record  which  was  not  on  it  before,  if  it  be 
shown  to  the  satisfaction  of  the  judge  to  he  the  existing  matter  in  con- 
troversy. What  that  matter  in  controversy  may  be  is  a  matter  of  fact  to 
be  determined  by  the  judge  upon  the  evidence  and  pleadings  before  him. 
SeeMaule,  J.,  in  Wilkin  v.  Beed,  15  C.  B.  192;  23  L.  J.,  C.  P.  193; 
Blake  v.  Done,  7  H.  &  N.  465 ;  31  L.  J.,  £x.  100.  It  seems  that  leave  to 
amend  should  always  be  given  unless  the  judse  is  satisfied  that  the  party 
applying  is  acting  maid  fide,  or  that  by  his  blunder  he  has  done  some 
in.]ury  to  his  opponent  which  cannot  be  compensated  for  by  costs  or 
otherwise.  Tildealey  v.  Harper,  10  Ch.  D.  393,  396,  397,  per  Bramwell, 
L.  J. ;  aocord,  per  cwr,  in  Steward  v.  N,  Metropolitan  Tramway  Co,,  infra. 
See  also  Laird  v.  Briggt,  19  Ch.  D.  22,  0.  A. ;  Cropper  v.  Smith,  26  Ch.  D. 
710,  711,  per  Bowen,  L.  J. ;  Kurtz  v.  Spence,  36  Ch.  D.  770,  C.  A.  An 
amendment  should  not  be  allowed  for  the  purpose  of  trying  a  question 
which  has  arisen  at  the  trial,  but  is  not  that  which  the  parties  came  to 
try.  Wilkin  v.  Beed,  supra  ;  Lucas  v.  Tarleton,  3  H.  &  N.  116;  27  L.  J., 
Ex.  246 ;  Bitchie  v.  Van  Gelder,  9  Exch.  762 ;  KUis  v.  Manchester  Oarruige 
Co.,  2  C.  P.  D.  13.  Thus,  where  the  action  was  for  fraudulently  mis- 
representing to  the  plaintiff  the  cause  for  which  the  defendant  had  dis- 
charged a  servant  from  his  service,  and  it  turned  out  at  the  trial  that  the 
defendant  had  improperly  suppressed  the  fact  of  the  servant's  dLshonesty, 
but  had  truly  stated  the  cause  of  his  discharge,  it  was  held  that,  as  this 
suppression  was  not  in  fact  the  g^round  of  tiie  plaintiffs  complaint,  but 
only  the  supposed  misrepresentation,  which  was  negatived,  the  judge  had 
rightly  refused  to  amend  by  substituting  a  charge  of  fraudulent  suppres- 
sion.    Wilkin  V.  Beed,  supra.    So  Jeave  to  amend  the  defei^oe  by  denying 
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an  allegation  not  denied  by  the  defence  was  refused,  where  the  defendant 
knew  the  facts  all  along.  Lowther  y.  Heaver ^  41  Ch.  D.  248 :  affirmed  in 
C.  A.  on  the  additional  ground  that  the  amendment  would  have  been 
useless;  vide^  Id,  262.  See  also  Edwain  v.  Cohen,  41  Oh.  D.  563;  43 
Ch.  D.  187,  C.  A. 

No  amendment  will  be  allowed  so  as  to  prejudice  the  other  party.  The 
plaintiff  ought  at  first  to  state  his  cause  of  action,  if  there  were  one  truly 
and  in  substance  according  to  the  facts,  in  order  that  the  defendant  may 
know  whether  he  should  object  to  their  sufficiency  in  point  of  law,  ad- 
mitting the  facts,  or,  denying  them,  go  to  trial.  It  would  be  better  that 
there  &ould  be  no  trial  at  aU,  than  uiat  a  plaintiff  should  be  allowed  to 
state  one  cause  of  action,  and  then,  on  any  difficulty  aijsing  as  to  his 
maintaining  it  on  the  evidence,  to  amend  so  as  to  raise  another  and  diffe- 
rent cause  of  action.  It  would  be  far  better  to  require  no  pleadings  at 
oU,  than  to  allow  pleadings  which  could  only  operate  as  a  snare.  Brad- 
worth  V.  Foehaw,  10  W,  B.  760,  Ex.  T.  T.  1862,  per  cur.  See  also  Eiley 
V.  Baxendale,  30  L.  J.,  Ex.  87,  88,  per  Martin,  B. ;  Newby  v.  Sharpe,  8 
Ch.  D.  39,  C.  A. ;  New  Zealand,  <fec.  Co.  v.  WaUon,  7  Q.  B.  D.  374,  382 ; 
Edwain  y.  Cohen,  supra.  An  amendment  was  refused,  the  object  of  which 
was  to  throw  the  liability  on  a  third  party  A.,  the  right  of  action  against 
A.  having  become  barred  by  lapse  of  time.  Steward  v.  N,  Metropolitan 
Tramways  Co,,  16  Q.  B.  D.  178,  556,  C.  A. 

In  some  cases  the  nature  of  the  action  may  be  a  ground  for  refusing  an 
amendment ;  as  where  it  was  founded  on  an  agreement  to  commit  a  fraud 
on  a  foreign  state.  Brennan  v.  Howard,  1  H.  &  N.  138.  On  this  motive 
for  refusal,  however,  there  is  a  £fference  of  opinion  on  the  bench ;  see 
Hughes  v.  Bury,  1  P.  &  P.  374,  per  Crowder,  J.  Where  a  tenant  in  com- 
mon brought  an  action  of  trespass  and  trover  against  his  co-tenant  for 
cutting  and  carrying  away  the  whole  produce  of  the  common  property, 
and  the  action  was  held  not  maintainable,  the  court  refused  to  mould  ^q 
action  into  one  of  account,  on  the  ground  that  such  an  action  was  so  dis- 
tinct from  the  one  stated  in  the  declaration,  that  the  amendment  would 
not  do  justice  between  the  parties.  Jacobs  v.  Seward,  L.  B.,  4  0.  P.  328 ; 
L.  B.,  5  H.  L.  464.  If  the  amendment  be  to  insert  in  the  breach  a  claim 
on  which  the  plaintiff  can  recover  only  nominal  damages,  and  in  respect 
of  which  defendant  would  probably  not  have  defended  the  action,  the 

J'udge  will  be  justified  in  refusing  it.  Times  Insurance  Co,  v.  Hawke,  28 
j.  J.,  Ex.  317.  See  also  Spoor  v.  Green,  L.  B.,  9  Ex.  99.  Where  the 
amendment  would  evade  the  real  ouestion  in  controversy,  it  should  be 
refused.  Thus,  where  the  plaintin  claimed  a  larger  easement  than  he 
proved  at  the  trial,  the  judge  would  not  allow  him  to  limit  it  by  amend- 
ment, if  in  fact  the  larger  daim  was  the  one  really  claimed  and  asserted 
by  plaintiff  and  resisted  by  defendant.  Cawkwell  v.  Russell,  26  L.  J., 
Ex.  34. 

A  variance  between  the  statement  of  claim  and  a  record,  on  the  denial 
of  the  latter  is  amendable.  Noble  v.  Chapman,  14  0.  B.  400;  23  L.  J., 
C.  P.  56;  Hunter  v.  Emanuel  15  0.  B.  290;  24  L.  J.,  0.  P.  16.  The 
judge  may,  if  he  thinks  fit,  add  a  claim  at  Nisi  Prius.  Taylor  v.  Shaw, 
1  Com.  taw  Bep.  1057 ;  Robinson  v.  Davison,  L.  B.,  6  Ex.  269,  270 ; 
Wilby  V.  Elgee,  L.  B.,  10  0.  P.  497.  So  in  Isaacs  v.  Pickard,  1  P.  &  P. 
672,  where  a  count  for  not  accepting  a  biU  of  exchange  was  added  to  one 
for  goods  sold,  and  the  defendant  made  to  i>lead  to  it  inetanter,  with  leave 
to  plead  several  pleas.  A  plea  of  payment  into  court  has  been  allowed  to 
a  count  added  at  the  trial.  Robson  v.  Turnbull,  1  P.  &  P.  365.  In  an 
action  against  the  directors  of  a  building  society  who  had  signed  a  loan 
note  on  behalf  of  the  society,  brought  for  the  money  lent,  a  count  alleging 
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breach  of  varranty  of  authority  in  the  directors  to  borrow  money  for  the 
society  was  added.  Hichardson  v.  Willium&on,  L.  E.,  6  Q.  B.  276.  See 
also  Mountstepkeny,  Lakemany  L.  B.,  5  Q.  £.  613,  614;  L.  B.,  7  H.  L.  17. 
An  injury  to  the  possession  may  be  Stored  to  an  injury  to  the  reyer- 
sion.  May  y.  Footnery  5  E.  &  B.  505 ;  25  L.  J.,  Q.  B.  32.  In  a  oount  for 
falsely  representing  the  value  of  defendant's  business  at  100^.  per  month, 
the  judge  inserted  the  words  **  over  tiie  counter,"  that  being  the  real 

?uestion  to  be  tried.  Boles  v.  DaviSy  4  H.  &  N.  484 ;  28  L.  J.,  Ex.  287. 
n  an  action  on  a  mortgage-deed,  a  claim  for  interest  was  inserted  at  Nisi 
Prius,  and  was  again  struck  out  on  an  application  to  re-amend  at  the  same 
trial ;  and  the  court,  on  motion,  refused  to  interfere  with  the  Judge's  dis- 
cretion. Morgan  y:  Pikcy  14  0.  B.  473;  23  L.  J.,  C.  P.  64.  In  an  action 
to  recover  instalments  of  an  annuity,  an  amendment  of  the  claim  to  the 
declaration  was  allowed  so  as  to  include  a  later  instalment  due  before 
action.  Knowlman  v.  Bluett^  L.  B.,  9  Ex.  1.  But  the  plaintiiS  will  not 
in  general  be  allowed  to  amend  by  alleging  fresh  causes  of  action,  which 
since  writ  issued  have  become  barred  by  the  Statute  of  Limitations. 
Weldon  v.  Nealy  19  Q.  B.  D.  394,  0.  A.  An  amendment  of  the  statement 
of  claim  may  be  allowed  in  an  action  of  libel,  on  the  ground  of  variance 
with  the  libel  proved.     Bainy  v.  BravOy  L.  B.,  4  P.  C.  287. 

In  like  manner  the  statement  of  defence  may  be  amended  at  the  trial, 
in  order  to  meet  the  facts  proved  at  it.  Mitchell  v.  Craswellery  13  C.  B. 
237 ;  22  L.  J.,  C.  P.  100.  A  plea  of  payment  was  added  to  other  pleas  in 
an  action  on  a  guarantee,  in  Laurie  v.  SchoUfieldy  L.  B.,  4  C.  P.  622.  In 
an  action  for  wrongful  dismissal  of  the  manager  of  plaintiffs  business,  a 
defence  by  reason  of  plaintifTs  dismissal  for  misconduct  was  added  on  tiiie 
trial  by  Oresswell,  tf.,  though  no  misconduct  was  alleged  in  the  other 
pleas.  Hobaon  v.  Cowley y  27  L.  J.,  Ex.  205.  In  an  action  for  false  im- 
prisonment the  defendant  was  allowed  to  amend  the  grounds  of  suspicion 
alleged  in  his  plea  of  justification.  Hailes  v.  Marks,  7  H.  &  N.  56 ;  30 
L.  J.,  Ex.  389.  A  plea  of  **not  guilty  by  statute"  was  amended  by 
inserting  the  proper  statutes  in  the  margm.  Edwards  v.  Hodges,  15  C.  B. 
477;  24  L.  J.,  M.  C.  81. 

It  seems  that  the  time  to  apply  for  an  amendment  by  either  party  is  at 
the  close  of  his  case.  See  Bainy  v.  Bravo y  L.  B.,  4  P.  0.  287,  298.  It  is 
not  unusual  for  amendments  to  be  made  at  the  tnal  without  imposing  any 
condition  of  payment  of  costs,  or  of  giving  further  time. 

In  Tennyson  v.  O^Brien,  5  E.  &  B.  497,  on  a  contract  for  delivery  of 
goods  by  ti^e  plaintiff  the  plea  denied  the  readiness  of  plaintiff  to  deliver 
at  the  tame  specified.  At  the  trial  it  appeared  that  the  delivery  had  been 
postponed  at  the  defendant's  request,  and  the  judge  allowed  an  excuse  for 
non-delivery  to  be  inserted  on  the  declaration,  and  refused  to  postpone 
the  trial ;  whereupon  the  defendant  refused  to  amend  his  former  plea,  or 
to  appear  further.  Held,  that  the  amendment  was  justifiable,  and  that 
defendant  was  not  necessarily  entitled  to  postponement,  it  not  appearing 
that  he  was  prejudiced  on  the  merits  by  the  refusal  to  postpone.  The  plea 
being  proved  as  it  stood,  a  verdict  was  taken  on  it  for  the  defendant,  and 
the  plaintiff  obtained  judgment  non  obstante  veredicto  on  motion.  Where, 
however,  it  will  be  evidently  proper  to  give  more  time  to  the  opposite 
party,  the  applicant  will  probably  be  made  to  pay  the  costs  of  the  day. 
See  Edwards  v.  HodgeSy  supra. 

When  a  defence  has  been  held  to  be  evasive  or  insufficient,  and  thereby 
to  admit  the  allegations  in  the  statement  of  claim,  under  Bules,  1883, 
O.  xix.  rr.  13,  19,  leave  to  amend  has  often  been  refused  in  the  Chancery 
Division.  Thorp  v.  EoldewoHhy  3  Ch.  D.  637 ;  Byrd  v.  NunUy  5  Ch.  D. 
781 ;  7  Ch.  D.  284,  C.  A. ;  CoUette  v.  Goode,  Id,  842.    See  also  Crowe  v. 
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Bamicot,  6  Ch.  D.  753,  and  Tildesley  v.  Harper,  7  Ch.  D,  403,  cor.  Fry,  J.*, 
this  last  case  was  however  reversed  with  costs,  10  Ch.  D.  393,  0.  A.,  cited 
ante,  p.  286. 

The  courts  are  very  unwilliiig  to  disturb  decisions  of  judges  made  in 
the  exercise  of  discretion  vested  in  them.  Morgan  v.  Pike,  ante,  p.  288 ; 
Brennan  v.  Howard,  ante,  p.  287 ;  Schuster  v.  Wheelwright,  8  C.  B.,  N.  S. 
383 ;  29  L.  J.,  0.  P.  222 ;  Byrd  v.  Nunn,  7  Ch.  D.  284,  C.  A.  And  a  new 
trial  will  not  be  directed  upon  the  ground  of  surprise  occasioned  by  an 
amendment  at  Nisi  Prius,  unless  substantial  injustice  has  been  done. 
WhiUY,  S,  E.  Ry.  Co.,  10  W.  R.  564,  Ex.  E.  T.  1862.  Sometimes  the 
amendment  is  made  at  Nisi  Prius,  subject  to  the  approval  of  the  court. 
In  Martyn  v.  Williams,  1  H.  &  N.  817  ;  26  L.  J.,  Ex.  117,  the  court  dis- 
allowed an  amendment  so  made  at  the  trial,  on  the  groimd  that  the 
amendment  made  the  pleading  reasonably  open  to  a  demurrer. 

A  judge  at  Nisi  Prius  may  amend  an  erroneous  entry  of  the  verdict. 
See  Baker  v.  Lawrence,  18  W.  R.  835,  T.  T.  1870,  C.  P.  And  even  after 
a  verdict,  and  upon  argument  on  motion  for  judgment  or  new  trial,  the 
court  has,  of  its  own  authority  and  without  consent,  so  amended  a  plea  as 
to  make  the  issue  correspond  with  that  which  was  really  tried  at  N.  P. 
Parsons  v.  Alexander,  5  E.  &  B.  263.  And  in  C lough  v.  L.  &  N.  W.  By, 
Co.,  L.  B.,  7  Ex.  26,  a  plea  was  added  by  the  Ex.  Cm.  setting  up  matters 
that  had  arisen  after  action,  and  the  plaintiff  was  considered  to  have 
taken  issue  on  it. 

It  seems  that  this  rule  does  not  extend  to  px)ceeding8  in  inferior  courts ; 
Wickes  V.  Orove,  2  Jur.,  N.  S.  212,  Ex.  H.  T.  1856;  nor  to  proceedings 
made  specially  amendable  under  other  rules,  e.g.,  those  relating  to  the 
joinder  of  parties.  Wickens  v.  8ted,  2  C.  B.,  N.  S.  488;  26  L.  J.,  C.  P. 
241 ;  ffoldeuY.  Ballantyne,  29  L.  J.,  Q.  B.  148;  Garrard  v.  Giuhilei,  11 
0.  B.,  N.  S.  616;  31  L.  J.,  C.  P.  131;  and  in  13  C.  B.,  N.  S.  832;  31 
L.  J.,  C.  P.  270,  Ex.  Ch. 

Amendment  of  parties  at  Nisi  Prius."]     Vide  ante,  pp.  90  et  seq. 

Withdrawing  a  juror."]  Sometimes  a  juror  is  withdrawn,  or  the  jury 
discharged,  by  consent,  either  for  the  convenience  of  the  parties  or  at  the 
suggestion  of  the  jud^.  In  such  case  each  party  pays  his  own  costs ; 
but,  in  the  last-mentioned  case,  the  action  is  not  thereby  determined. 
Everett  v.  Youells,  3  B.  &  Ad.  349.  The  jury  may  by  consent,  but  not 
otherwise,  be  discharged  from  giving  a  verdict  on  ceitain  issues.  If  the 
jury  cannot  agree  at  the  close  of  the  assizes,  the  judge  may,  in  his  discre- 
tion, and  without  consent,  discharge  them.  Newton* s  case,  13  Q.  B.  716 
Counsel  had  at  common  law  a  general  authority  to  withdraw  a  juror. 
Strauss  v.  Francis,  L.  R.,  1  Q.  B.  379.  Now  see  J.  Act,  1873,  s.  25  (11), 
post,  p.  300,  and  cases  cited  ante,  pp.  277,  278.  Where  a  juror  has  been 
withctawn  on  terms,  which  the  defendant  afterwards  refuses  to  carry 
out,  such  refusal  does  not  terminate  the  action,  and  the  court  will  grant 
a  new  trial.  Norbum  v.  Hilliam,  L.  B.,  5  C.  P.  129.  In  such  cases  the 
judge  at  Nisi  Prius  may,  where  feasible,  order  a  new  trial  to  take  place 
at  the  same  assizes.     Thomas  v.  Exeter  Flying  Post  Co.,  18  Q.  B.  D.  822. 

Adjournment  of  trial.]  By  Rules,  1883,  0.  xxxvi.  r.  34,  **  the  judge 
may,  if  he  think  it  expedient  for  the  interests  of  justice,  postpone  or 
adjourn  a  trial  for  such  time,  and  to  such  place  and  upon  such  terms,  if 
any,  as  he  shall  think  fit."  The  words  in  italics  are  new.  At  the  trial  of 
a  cause  copies  of  material  documents,  which  had  been  found  one  day 
before  the  trial,  too  late  for  due  service  of  notice  to  produce  on  plaintiff, 
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were  offered  in  BTidence  by  defendant,  and  plaintiff  objected  to  copies. 
Qockbum,  0.  J.,  adjourned  the  trial  on  the  terms  of  paying  the  costs  of 
the  day  by  defendant,  and  re-summoning  the  same  jury.  At  the  sub- 
^uent  Bitting  the  judge  read  to  the  jury  the  not^  of  the  preceding 
sitting,  and  the  trial  proceeded  with  defendant's  case.  Cahill  v.  Dawson^ 
1  F.  &  F.  291.  Where  a  material  witness  of  plaintiff  did  not  appear 
<m  subpoena,  and  the  judge  thought  he  should  be  examined,  he  adjourned 
the  cause  on  condition  that  defendant's  costs  of  the  day  should  be  his 
costs  in  the  cause.  Bikker  v.  Beeaton^  per  Martin,  B. ;  Id.  685.  As  to  costs, 
see  Lydall  v.  MarivMoUy  6  Ch.  D.  780. 

Damages,']  By  Rules,  1883,  0.  xxxvi.  r.  58,  "  where  damages  are  to 
be  assessed  in  respect  of  any  continuing  cause  of  action  they  shall  be 
assessed  down  to  the  time  of  assessment.'' 

Points  of  law  J]  By  Bules,  1883,  0.  xxv.  r.  1,  "no  demurrer  shall  be 
allowed,"  and  by  rule  2,  **any  party  shall  be  entitled  to  raise  by  his 
pleading  any  point  of  law,  and  any  point  so  raised  shall  be  disposed  of  by 
ihe  judge  who  tries  the  cause,  at  or  after  the  trial."  As  to  arguments  of 
counsel  on  points  of  law,  vide  aniSy  pp.  282,  283. 

Order  to  enter  judgment,]  By  Bules,  1883,  0.  xxxvi.  r.  39,  "  the  judge 
may  at  or  after  the  trial,  direct  that  judgment  be  entered  for  any  or  either 
party  or  adjourn  the  case  for  further  consideration,  or  leave  any  party  to 
moye  for  judgment.  No  judt^ment  shall  be  entered  after  a  trial  without 
the  order  of  a  court  or  judge."  Under  the  J.  Act,  1890,  s.  2,  where  there 
has  been  a  trial  with  a  jury,  the  motion  is  to  be  heard  and  determined  by 
the  judge  before  whom  the  trial  took  place. 

By  O.  xxi.  r.  17,  "  where  in  any  action  a  set-off  or  counter-claim  is 
established  as  a  defence  against  the  plaintiff's  claim,  the  court  or  a  judge 
may,  if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  t£e 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  &fendant  such 
relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case. ' '  The  * '  balance " 
is  that  which  results  on  the  hearing  of  the  action.  Eol/e  v.  Maclaren,  3 
Oh.  D.  106.     See  also  Sta]ales  v.  Young^  post,  p.  295. 

The  rights  of  the  parties  as  to  costs  are  not  affected  by  the  entry  of 
judgment  for  the  defendant  under  this  rule.  Shrapnel  v.  Laing^  20 
Q.  S.  D.  334,  C.  A.  Where  the  defendant  denies  liability  and  pays  money 
into  court  as  an  alternative  defence,  and  the  defendant  succeeds  on  the 
latter  defence  and  fails  on  the  former,  the  defendant  is  entitled  to  judg- 
ment in  the  action.    Wheeler  y.  United  Telephone  Co.,  13  Q.  B.  D.  597, 0.  A. 

Application  to  stay  execution.']  By  Bules,  1883,  0.  xlii.  r.  17,  in  the  case 
of  money  or  costs  being  payable  under  a  judgment  or  order,  execution  by 
Ji.  fa.  or  elegit  may  be  issued  so  soon  as  such  money  or  costs  shall  m 
payable,  but  (a)  not  until  the  period  within  which  the  judgment  required 
the  money  to  be  paid  has  expired;  and  {h)  **  the  court  or  judge  may,  at 
or  after  the  time  of  giving  judgment  or  making  an  order,  stay  execution 
until  such  time  as  they  or  he  shall  think  fit.'  The  successhil  party  is 
therefore,  in  the  case  of  a  judgment  for  money  or  costs,  entitied  to  imme- 
diate execution  ;  and  if  the  other  parbr  desire  delay,  he  must  apply  that 
the  judgment  should  be  for  parent  after  a  limited  time. 

By  O.  xlvii.  r.  2,  where  the  judgment  is  to  recover  possession  of  lands, 
the  plaintiff  may  '^  sue  out  a  writ  of  possession  on  filing  an  affidavit  show- 
ing due  service  of  such  judgment  or  order,  and  that  the  same  has  not 
been  obeyed."  Subject  therefore  to  the  requirements  of  this  rule,  the 
execution  is  immediate,  and  there  seems  no  express  power  given  to 
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delay  the  execution ;  the  same  end  may,  however,  be  attained  by  the 
judge  postponing  the  entry  of  judgment  till  after  the  lapse  of  a  certain 
time. 

Order  for  delivery  of  specific  cAattcZa.]  Bules,  1883,  0.  xlviii.  r.  1,  allow 
a  judgment  for  the  delivery  of  specific  chattels  to  be  enforced  by  a  writ  of 
delivery,  which  the  court  or  a  judge  may  order  to  issue.  It  is  still  a 
necessary  condition  that  the  value  of  the  goods  should  have  been  first 
assessed  by  the  jury,  or  by  the  judge  if  tried  without  a  jury,  as  it  was 
under  the  C.  L.  P.  Act,  1854,  s.  78.  CorbeU  v.  Lewin,  W.  N.  1884,  p.  62, 
cor.  Field,  J.,  following  Chilton  v.  Carrington,  15  C.  B.  730;  24  L.  J., 
C.  P.  78. 

Order  as  to  costs."]  By  the  J.  Act,  1890,  s.  5,  subject  to  the  J.  **  Acts 
and  the  rules  of  court  made  thereunder,  and  to  the  express  provisions  of 
any  statute,  whether  passed  before  or  after  the  commencement  of  this 
Act,  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  and  trusts,  shall  be  m  the  discre- 
tion of  me  court  or  judge,  and  the  court  or  judge  shall  have  full  power 
to  determine  by  whom  and  to  what  extent  such  costs  are  to  be  paid.'' 

By  Rules,  1883,  0.  Ixv.  r.  1,  **  Subject  to  the  provisions  of  the  Acts 
and  these  rules,  the  costs  of  and  incident  to  all  proceedings  in  the  Su-< 
preme  Court,  including  the  administration  of  estates  and  trusts,  shall 
DO  in  the  discretion  of  the  court  or  jud^e,  provided  that  nothing  herein 
contained  shall  deprive  an  executor,  admmistrator,  trustee,  or  mortgagee, 
who  has  not  unreasonably  instituted  or  carried  on  or  resisted  any  pro- 
ceedings, of  any  right  to  costs  out  of  a  particular  estate  or  fund  to  wnicb 
he  would  be  entitled  according  to  the  rules  hitherto  acted  upon  in  the 
Chancery  Division ;  provided  also  th^t,  where  any  action,  cause,  matter, 
or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event,  unless 
the  judee  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or  the 
court,  shall  for  good  cause  otherwise  order."  This  rule  replaces  Bules, 
1875,  O.  Iv.  r.  1,  imder  which  many  of  the  cases  collected  below  were 
decided.  The  provisions  of  the  Acts  herein  referred  to  are  contained  in 
the  J.  Act,  1873,  s.  67.  These  are  now  superseded  by  the  County  Courts 
Act,  1888,  s.  116,  posty  p.  294,  and  the  rule  is  now  subject  to  the  provi- 
sions of  that  section. 

By  rule  2,  **  when  issues  in  fact  and  law  are  raised  upon  a  claim  or 
counter-claim,  the  oosts  of  the  several  issues  respectively,  both  in  law 
and  fact,  shall,  unless  otherwise  ordered,  follow  the  event." 

Bule  1,  which  impliedly  repeals  21  Jac.  21,  c.  16,  s.  6,  and  3  &  4  Vict. 
G.  24,  ss.  2,  3,  governs  the  right  to  costs  in  every  case  in  which  the  plain- 
tiff is  not  deprived  of  them  by  the  County  Courts  Acts,  1888,  s.  116. 
Qamett  v.  Bradley^  3  Ap.  Ca.  944,  D.  P.  But  provisions  relating  to  costs 
in  statutes  passed  for  the  protection  of  special  classes  of  persons,  e.g,, 
special  constables  (1  &  2  Will.  4,  c.  41,  s.  19,  post,  p.  293),  are  still  in 
force.  Id,  910,  per  Ld.  Blackburn ;  accord,  Ex  parte  Commissioners  of 
Works,  &c,,  34  Ch.  D.  24,  40,  per  Bowen,  L.  J. 

The  rule  has  also  been  altered  in  special  cases  by  subsequent  statutes, 
e,g.,  the  Copyright  (Musical  Compositions)  Act,  1888  (51  &  52  Vict.  c.  17), 
and  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  42,  s.  145). 

Where  the  action  is  tried  by  a  judge  alone,  the  costs  are  absolutely  in 
his  discretion,  and  neither  party  can  get  them  from  the  other  without  an 
order.  But  where  an  action  was  brought  to  enforce  a  legal  right,  ar.d 
there  had  been  no  misconduct  on  his  part,  as  to  which  vide  post,  p.  292, 
a  successful  plaintiff  was  entitled  to  an  order  for  his  costs  under  this  rule. 
Cooper  v.  Whittingham^  15  Ch,  D.  501.    See  also  Jones  v.  Curling,  infra^ 
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per  C.  A.  And  the  defendant  could  not  be  ordered  to  pay  the  coflt» 
of  an  nnsucoessful  plantif!.  Dicks  v.  Yaies^  18  Ch.  D.  76,  C.  A.,  followed 
in  Re  Foster^  8  Q.  B.  D.  515,  C.  A.  Now,  however,  as  to  these  cases,  see 
J.  Act,  1890,  8.  5,  ante^  p.  291.  In  matters  of  equitable  jurisdiction  the 
judge  may  give  costs  as  oetween  solicitor  and  client.  Andrews  y.  Barnes^ 
39  Ch.  D.  133. 

Where  an  action  is  tried  by  a  jury,  '*  good  cause"  for  making  an  order 
under  the  proviso,  may  appear  from  the  conduct  of  the  parties  prior  to 
and  conducing  to  the  litigation.  Harnett  v.  Vise,  5  Ex.  D.  307,  C.  A. 
So  where  the  plaintiff  supported  an  extravagant  and  extortionate  demand 
by  fraudulent  statements,  and,  claiming  3,0002.,  recovered  50L  only,  good 
cause  was  held  to  exist.  Huxley  v.  W.  London^  &c.,  Ry,  Co.,  14  Ap.  Ca. 
26,  D.  P.  And  the  judge  may  even  order  a  plaintiff  who  has  recovered 
only  a  nominal  sum  to  pay  the  defendant's  costs.  Harris  v.  Pethericky  4 
Q.  b.  D.  611,  C.  A.  But  letters  or  conversations  "without  prejudice*' 
cannot  be  taken  into  consideration.  Walker  v.  WUsher,  23  Q.  B.  D. 
335,  C.  A.  The  judge  may  ex  mero  motH  make  an  order  to  deprive  the 
plaintiff  of  costs,  though  no  application  has  been  made  to  him  on  the 
part  of  the  defendant.  Turner  v.  Heyland,  4  C.  P.  D.  432 ;  CoUins  y. 
Welch  J  5  C.  P.  D.  27,  0.  A.  The  judge  may  make  an  order  as  to  costs 
after  the  trial,  and  though  it  wotdd  seem  he  must  make  it  within  & 
reasonable  time,  see  Bowey  v.  Belly  infra  \  yet  an  order  depriving  the 
plaintiff  of  costs  on  an  application  made  to  the  judge  five  or  six  weeks  after 
the  trial  was  held  good.     Huxley  v.  W.  London,  dsc,,  Ry,  Co.,  supra. 

Where  no  application  has  been  made  to  the  judge  an  application  may 
be  made  to  a  divisional  court  to  deprive  a  successful  party  of  his  costs ; 
Myers  v.  Defries,  Siddons  v.  Lawren^x,  4  Ex.  D.  176,  0.  A. ;  provided 
such  application  be  made  within  a  reasonable  time ;  Brooks  y.  Israel^  4 
Q,  B.  I).  95  ;  but  not  otherwise.     Bowey  v.  Bell,  Id, 

The  jurisdiction  of  the  judge  or  court  to  interfere,  by  order,  with  the 
rule  of  costs  of  an  action  tried  with  a  jury,  only  arises  where  there  is  '*  good 
cause"  ;  an  appeal  therefore  lies  from  such  order  to  the  0.  A.  as  to  the 
existence  of  facts  constituting  good  cause.  Jones  y.  Curling,  13  Q.  B.  D. 
262,  C.  A. ;  Wight  v.  Shaw,  19  Q.  B.  D.  396,  0,  A. ;  Huxley  v.  IF.  London, 
&c,,  Ry,  Co,,  supra.  So  a  trustee  is  entitled  to  his  costs  unless  he  has 
been  guilty  of  misconduct.  Whether  he  has  been  so  guilfy  is  a  matter 
on  wmch  an  appeal  Ues.  In  re  Knighfs  Will,  26  Ch.  D.  82,  C.  A.  Where, 
however,  the  facts  give  the  judge  jurisdiction  under  this  rule,  no  appeal 
lies  from  his  discretion.     Huadey  v.  W,  London,  <fec.,  Ry,  Co,,  supra. 

In  any  case  in  which  there  is  but  one  issue  between  the  parties  no 
difficulty  can  arise  as  to  the  meaning  of  the  term  *' event"  in  O.  Ixv.  r.  1. 
Where  there  are  several  distinct  causes  of  action  on  which  the  plaintiff 
and  defendant  respectively  succeed,  the  term  is  to  be  taken  distributively, 
and  the  defendant  is  entitled  to  the  costs  of  the  issues  found  for  him. 
Myers  v.  Defries,  5  Ex.  D.  16,  180,  C.  A.  So,  where  the  plaintiff  fails  on 
certain  issues  and  succeeds  as  to  others.  Abbott  v.  Andrews,  8  Q.  B.  D. 
648.  See  also  OouJtard  y.  Carr,  53  L.  J.,  Q.  B.  D.  55,  C.  A.  This  prin- 
ciple is  now  expressly  laid  down  by  rule  2,  ante,  p.  291. 

where  the  defendant  succeeds  on  a  simple  set-off,  or  on  a  counter-claim 
founded  on  matters  that  would  have  been  a  defence  prior  to  the  J.  Acts, 
and  to  an  amount  not  less  than  the  plaintiff's  claim,  he  has  a  complete 
defence  to  the  action,  and  is  therefore  entitled  to  his  costs.  See  Lund  y. 
Campbell,  14  Q.  B.  D.  821,  C.  A. ;  Stooke  v.  TayUyr,  5  Q.  B.  D.  569,  576, 
et  seq,,  per  Cockbum,  C.  J. ;  Baines  v.  Bromley,  6  Q.  B.  D.  691,  694,  per 
Brett,  L.  J. ;  Lowe  v.  Holme,  10  Q.  B.  D.  286 ;  Chatfidd  v.  Sedgwick,  4 
C.  P.  D.  459,  C.  A.  But  the  plaintiff  is  entitled  to  the  costs  of  the  issues 
on  which  he  has  succeeded.    Lund  y.  Campbell,  supra. 


Order  as  to  Coats  of  or  occasioned  by  Third  Party,  293 

Where,  however,  the  counter-claim  is  in  the  nature  of  a  cross  action 
and  the  plaintiff  is  successful  on  his  claim,  and  the  defendant  also  on  his 
oounter-claim,  the  plaintiff  is  entitled  to  the  costs  of  his  claim,  less  the 
costs  of  the  issues  on  which  he  has  failed,  and  the  defendant  is  entitled  to 
the  costs  of  the  counter-  claim,  less  the  costs  of  the  issues  on  which  he 
has  failed,  as  if  the  claim  and  counter-claim  had  been  separate 
actions.  Shrapnel  y.  Laing^  20  Q.  B.  D.  334,  C.  A.  It  seems  that 
common  items,  i,  e.,  items  in  respect  of  which  both  parties  get  the  advan- 
tage, should  be  divided.  S.  C,  Id.  339 ;  Bainea  v.  Bromley ,  6  Q.  B.  D. 
695,  per  Brett,  L.  J.  See  also  Cole  v.  Firth,  4  Ex.  D.  301,  n. ;  Stooke  v. 
Taylor,  5  Q.  B.  D.  669 ;  and  Ellis  v.  Be  Silva,  6  Q.  B.  D.  621 ;  Pearson 
V.  Bipley,  80  L.  T.  629,  Q.  B.  D.;  Warinp  v.  Pearman,  Id.  633.  As  to 
costs  in  such  case,  where,  in  an  action  in  the  Chancery  Division  tried 
"before  a  judge  alone,  both  parties  are  successful,  see  Ward  v.  Morse,  23 
Gh.  D.  377,  C.  A.  Where  the  claim  and  counter-claim  are  both  dismissed 
with  costs,  the  plaintiff  pays  the  general  costs  of  the  action,  and  the 
defendant  the  amoimt  only  by  whidi  the  costs  have  been  increased  by 
the  counter-claim.  Saner  v.  Bilton,  11  Ch.  D.  416;  Mason  y,  Brentini, 
16  Ch.  D.  287,  C.  A. 

The  distinction  above  pointed  out  between  set-off  and  counter-claim, 
as  to  which,  vide  Defences  to  Actions  on  Simple  Contract — Set-off  and  Counter  ^ 
<laim,  post,  pp.  671,  672,  was  overlooked  in  many  of  the  earlier  cases  on 
the  suDJect.  See  judgments  in  Stooke  v.  Taylor,  supra.  It  should  be 
obserred  that  the  righto  of  the  parties  as  to  costs  may  be  seriously  affected 
by  an  incorrect  entiy  of  the  judgment.  See  Baines  v.  Bromley,  6  Q.  B.  D, 
691,  C.  A.  The  assessment  of  damages  by  a  jury  where  judgment  has 
heen  signed  against  the  defendant  by  default,  is  not  within  the  proviso, 
and  the  costs  do  not  follow  the  event.  Oath  v.  Howarth,  W.  N.  1884, 
p.  99,  Field,  J. 

By  Bules,  1883,  O.  xvi.  r.  1,  a  defendant,  though  unsuccessful,  shall 
he  entitled  to  his  costs  occasioned  by  joining  under  that  rule  {ante,  p.  90), 
any  co-plaintiff  who  shall  not  be  entitled  to  relief  unless  uie  court,  in 
disposing  of  the  costs  of  the  action,  shall  otherwise  direct.  See  I^Hor^ 
musgee  v.  Grey,  10  Q.  B.  D.  13. 

The  stat.  1  &  2  Will.  4,  c.  41,  s.  19,  provides  that  in  any  action  brought 
against  a  special  constable,  &c.,  for  anything  done  in  pursuance  of  the  Act, 
the  plaintiff,  though  successful,  **  shall  not  have  costs  against  the  defen- 
dant unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his 
approbation  of  the  action  and  of  the  verdict  obtained  thereupon."  This 
section  is  still  in  force,  vide  ante,  p.  291. 

Order  as  to  costs  of  or  occasioned  by  third  party. ^  Where  a  third  party, 
O.,  has  been  brought  in  tmder  Bules,  1883,  O.  xvi.  rr.  48 — 63,  rule  64 
provides  that  **  the  court  or  a  judge  ma^r  decide  all  questions  of  costs  as 
oetween  a  third  party  and  the  other  parties  to  the  action,  and  may  oider 
any  one  or  more  to  pay  the  costs  of  any  other  or  others,  or  give  such 
direction  as  to  costs  as  the  justice  of  the  case  may  require ; "  and  by 
rule  66,  a  co-defendant  against  whom  a  defendant  seeks  contribution  or 
indemnity  is  in  the  same  position  as  a  third  party.  Thus,  costs  have  been 
•ordered  to  bepaid  to  C.  by  the  plaintiff ;  Witham  v.  VaTie,  28  W.  R.  812, 
T.  8.  1880,  Iry,  J. ;  or,  by  the  defendant ;  Beynon  v.  Godden,  4  Ex.  D. 
246,  247,  cor.  Huddleston,  B. ;  Dawson  v.  Shepherd,  49  L.  J.,  Ex.  629, 
0.  A. ;  or,  C.  has  been  allowed  to  bear  his  own  costs.  Williams  v.  S.  E, 
By.  Co.,  26  W.  B.  352;  H.  S.  1878,  Q.  B.  D.  So  again,  C.  has  been 
ordered  to  pay  to  an  unsuccessful  defendant  the  costs  payable  by  him  to 
tiie  plaintiff ;  Hornby  v.  Cardwell,  8  Q.  B.  D.  329,  C.  A. ;  or,  to  pay  the 
plaintiff  the  costs  occasioned  by  his  defence.    Piller  v.  Roberts^  21  Ch.  Dt 


294  PracUee  at  Niii  Ptiw. 

198;  Edifon,  <fec.,  Electric  Light  Co.  v.  Holland,  41  Ch.  D.  28, 0.  A.  VHiepe 
in  an  action  for  specific  performance  the  defendant  was  held  liable  on  his 
contract,  which  he  had  denied,  and  C.  liable  to  indemnify  him,  0.  was 
ordered  to  pay  the  costs  of  the  third  party  proceedings,  but  not  of  the 
action,  as  tne  defence  was  for  the  defendant's  benefit  alone.  Blore  t. 
Ashby,  42  Gh.  D.  682.  Many  of  these  orders  were  made  under  Bulee, 
1875,  O.  ly.  r.  1,  which  was  similar  in  terms  to  Bules,  1883,  O.  Ixv. 
r.  1,  antCf  p.  291;  and  O.  xvi.  r.  54,  aujnra,  is  explicit  on  the  matter.  The 
liability  of  C.  to  costs  is  not  affected  by  the  County  Courts  Act,  1888, 
8.  116,  infra.    Bates  t.  Burchell,  and  Lewin  y.  Trimming,  (Atedpost,  p.  295. 

Order  for  costs  on  higJier  scale.!  Under  Rules,  1883,  O.  Ixv.  r.  8,  costs 
are  in  general  to  be  allowed  on  the  **  lower  scale,"  given  in  Appendix  N. ; 
but  by  rule  9,  the  court  or  a  judge  may  at  the  trial  or  hearing  or  further 
consideration  of  the  cause  or  matter  or  at  the  hearing  of  any  application 
therein,  on  special  grounds  arising  out  of  the  nature  and  importance  or  the 
difficulty  or  urgency  of  the  case,  order,  either  generally  in  any  cause  or 
matter,  or  as  to  the  costs  of  any  particular  application  made  or  business 
done  therein,  that  the  costs  shall  be  allowed  on  the  "  higher  scale."  See 
Norfolk,  Duke  of  v.  Arhuthnot,  6  Q.  B.  D.  279 ;  In  re  Terrell,  22  Ch.  D. 
473,  C.  A. 

As  to  certificate  for  costs  on  the  High  Court  scale,  in  those  cases  in 
which  the  plaintiff  would  by  reason  of  the  County  Courts  Act,  1888,  s.  116, 
receive  them  on  the  county  court  scale,  vide  infra,  and  post,  p.  295. 

Certificate  or  order  for  costs  under  tJie  County  Courts  Act,  1888.]  The 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  116,  enacts  that—    . 

*'  With  respect  to  any  action  brought  in  the  High  Court  which  could 
.have  been  commenced  in  a  county  court,  the  following  provisions  shall 
apply:— 

"  (1.)  If  in  an  action  foimded  on  contract  the  plaintiff  shall  recover  a 
sum  less  than  201.,  he  shall  not  be  entitled  to  any  costs  of  the  action,  and 
if  he  shall  recover  a  sum  of  201.  or  upwards,  but  less  than  50^,  he  shall 
not  be  entitied  to  anv  more  costs  than  ne  would  have  been  entitied  to  if 
the  action  had  been  brought  in  a  county  court ;  and 

**  (2.)  If  in  an  action  founded  on  tort  the  plaintiff  shall  recover  a  sum 
less  than  101.,  he  shall  not  be  entitled  to  any  costs  of  the  action ;  and,  if 
he  shall  recover  a  sum  of  10/.  or  upwards,  but  less  than  20/.,  he  shall  not 
be  entitied  to  any  more  costs  than  he  would  have  been  entitied  to  if  the 
action  had  been  brought  in  a  county  court ;  unless  in  any  such  action, 
whether  founded  on  contract  or  on  tort,  a  jud^  of  the  High  Court 
certifies  that  there  was  sufficient  reason  for  bringmg  the  action  in  that 
court,  or  unless  the  High  Court  or  a  judge  thereof  at  chambers  shall  by 
order  allow  costs.  Provided  that,  if  in  any  action  founded  on  contract 
the  plaintiff  shall  within  twenty-one  days  after  the  service  of  the  writ,  or 
within  such  further  time  as  may  be  ordered  by  the  High  Court  or  a  judge 
thereof,  obtain  an  order  under  Order  xiv.  of  the  Bules  of  the  Supreme 
Court  empowering  him  to  enter  judgment  for  a  sum  of  20/.  or  upwards, 
he  shall  be  entitied  to  costs  according  to  the  scale  for  the  time  being  in 
use  in  the  Supreme  Court."  This  section  replaces  Bules,  1883,  O.  Ixv. 
r.  12,  and  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  5,  m 
amended  by  45  &  46  Vict.  c.  57,  s.  4,  and  applied  by  the  J.  Act,  1873, 
8.  67. 

By  sects.  56,  57,  the  coimty  court  has  jurisdiction  in  all  personal 
actions  where  the  claim  does  not  exceed  50/.,  whether  on  balance  of  ac- 
count or  otherwise,  or  after  an  admitted  set-off,  but  it  has  no  original 
jurisdiction  in  any  action  for  libel  or  slander,  seduction,  or  breadi  of 
.promise  of  marriage.    By  sect.  58  it  has  jurisdiction  to  recover  a  demand 


CertifieaUfor  Costs  under  County  Courts  Act,  1888.  295 

not  exceeding  50/.,  whether  the  whole  or  part  of  the  unliquidated  biEilance 
of  a  partner^ip  account,  or  the  share  under  an  intestacy  or  legacy  under 
a  will.  By  sects.  56,  59,  60,  its  powers  of  trying  actions  of  ejoctmont  and 
those  in  which  the  title  to  corporeal  or  incorporeal  hereditaments  comes 
into  question,  are  limited  to  those  in  which  the  annual  value  or  rent  of 
the  lands,  tenements,  or  hereditaments  in  dispute  does  not  exceed  50^.,  or, 
in  the  case  of  an  easement,  where  neither  the  dominant  or  servient 
tenement  exceeds  that  value.  By  sect.  67,  in  cases  within  the  equitable 
jurisdiction  of  the  county  court,  the  Umit  of  value  is  5002.  To  fall  within 
sect.  57,  the  set-off  must  be  admitted  by  both  parties.  Hubbard  v.  Ooodletff 
25  Q.  B.  D.  156.  Hereditament  in  sect.  56,  includes  every  estate  in  land. 
Tomkitis  v.  Jones,  22  Q.  B.  D.  599,  0.  A. 

By  the  J.  Act,  1873,  s.  89,  the  county  court  can  in  all  causes  within  its 
jurisdiction  grant  relief  and  give  effect  to  defence  and  counter-claim  as 
fully  as  the  Hi^h  Court  of  Justice  could  have  done. 

Money  paid  into  court  under  a  defence  of  payment  into  court  is  recovered' 
within  the  meaning  of  the  County  Courts  Act,  1888,  s.  116;  Boulding  r. 
Tyler,  3  B.  &  S.  472 ;  32  L.  J.,  Q.  B.  85 ;  Parr  v.  LUlicrap,  1  H.  &  a 
615;  32  L.  J.,  Ex.  150;  HewiU  &  Co.  v.  Cory,  L.  R.,  5  Q.  B.  418 ;  but 
it  is  otherwise  where  the  defence  is  tender.  Jamee  v.  Vane,  2  E.  &  E.  883'; 
29  L.  J.,  Q.  B.  169.  As  to  cases  in  which  the  payment  of  money  into 
court  and  tiie  recovery  at  the  trial  are  in  respect  of  different  causes  of 
action,  see  Palmer  v.  Garrett,  I.  E.,  5  C.  L.  412,  C.  P. ;  Bymey,  M'Evoy, 
Id,  568 ;  Leonard  v.  Brownrigg,  I.  E.,  6  C.  L.  161,  Q.  B.,  and  cases  there 
cited. 

The  first  parag^raph  in  sect.  116,  seems  to  refer  both  to  the  amount  and 
nature  of  the  claim  which  the  plaintiff  substantiates.  See  Neale  v.  Clarke, 
4  Ex.  D.  295,  per  Hawkins,  J. ;  and  Chatfidd  v.  Sedgwick^  4  C.  P.  D. 
461,  per  M.  E.  Thus,  where  the  plaintiff's  claim  was  proved  to  be  114i. 
and  the  defendant's  set-off  to  be  109/.,  it  was  held,  tnat  as  the  county 
court  had  no  jurisdiction  to  entertain  the  plaintiff's  claim ,  he  was  not 
deprived  of  his  costs.  PoUer  v.  Chambers,  4  0.  P.  D.  457 ;  Neale  y,  Clarke, 
4  Ex.  D.  286. 

Where  the  plaintiff  proved  a  claim  of  35/.  for  rent  and  damans,  and  the 
defendant  a  coimter-claim  of  20/.  for  damages,  the  plaintiff  was  held 
entitled  to  recover  the  costs  of  his  claim  and  the  defendant  the  costs  of  his 
counter-claim.  Htooke  v.  Taylor,  5  Q.  B.  D.  569;  not  following  Staples 
V.  Young,  2  Ex.  D.  324,  where  it  was  held  that  if  the  plaintiff  proved  a 
claim  and  the  defendant  proved  a  counter-claim  of  less  amoimt,  the 
plaintiff  recovered  the  balance  only.  The  provisions  of  the  County  Courts 
Act,  1888,  s.  116,  do  not  affect  the  right  to  costs  of  a  defendant  who  has 
succeeded  on  a  counter-claim.  Blake  v.  Appleyard,  3  Ex.  D.  195 ;  Chat- 
field  V.  Sedg^vicky  4  C.  P.  D.  383,  459,  C.  A.  Hence  in  the  same  action  the 
plaintiff,  though  successful,  may  be  deprived  of  his  costs  on  his  claim, 
while  the  defendant  recovers  costs  on  his  counter-claim.  S.  C. ;  AJirbecker 
v.  Frost,  17  Q.  B.  D.  606.  Nor  does  the  section  apply  where  the  defen- 
dant succeeds  on  a  counter-claim  against  a  third  party.  Bates  v.  BurcheU, 
W.  N.  1884,  p.  108,  Field,  J. ;  see  also  Lewin  v.  Trimming,  21  Q.  B.  D. 
230.  Nor  does  it  apply  to  the  plaintiff's  costs  of  a  counter-claim  on  which 
he  has  succeeded,  although  he  has  recovered  less  than  50/.  on  his  claim. 
Amon  V.  Bobbett,  22  Q.  B.  D.  543,  0.  A. 

In  order  to  decide  for  the  purposes  of  the  County  Courts  Act,  1888, 
.whether  an  action  is  founded  on  contract  or  on  tort,  the  court  will  now 
consider  the  substantial  nature  of  the  action  alone,  and  not  its  form,  Thns^ 
an  action  for  the  detention  of  goods  is  founded  on  tort ;  Bryant  v.  Herbert, 
3  C.  P.  D.  389,  C.  A. ;  and  a  claim  against  a  common  carrier  for  not 
safely  carrying  goods  delivered  to  him  lor  carriage  is  founded  on  contract 
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Fleming  v.  Manchester  Sheffield^  <fcc.,  By,  Co,,  4  Q.  B.  D.  81,  C.  A.,  over- 
ruling Tattan  v.  Gt.  W.  By,  Co,,  2  E.  &  E.  844 ;  29  L.  J.,  Q,  B.  184.  See 
also  Saylie  y.  Lintoit,  L.  B.,  8  C.  P.  345.  So,  an  action  by  the  consignor 
aj^ainst  the  carrier  for  delivering  the  goods  to  the  consignee,  after  the  con- 
signor has  given  a  notice  to  stop  them  in  traneitu,  is  founded  on  tort. 
Pontifex  v.  Midland  By,  Co,,  3  Q.  B.  D.  23. 

The  plaintiff  is,  it  would  seem,  in  ordinary  cases,  entitled  to  a  certifi- 
cate, under  sect.  116,  that  there  was  sufficient  reason  for  bringing  the 
action  in  the  High  Court,  where  the  defendant  is  abroad,  and  could 
not  therefore  be  served  with  county  court  process.  See  MendeUaohn  v. 
Hoppe,  W.  N.,  1884,  p.  31,  Mathew,  J.  Where,  in  an  action  of  contract, 
the  plaintiff  claimed  48/.,  and  obtained  an  order  under  Bules,  1883, 
O.  XIV.,  to  sign  judgment  for  452.,  and  on  proceeding  to  trial  recovered  3/. 
more,  he  is  entitled,  under  the  proviso  in  sect.  116,  ante,  p.  294,  to  all  the 
costs  of  the  action  on  the  High  (Dourt  scale.  Barker  v.  Hempstead,  23 
Q.  B.  D.  8.  The  section  applies  to  an  action  commenced  before  the  Act 
came  into  operation,  where  judgment  is  recovered  afterwards.  See 
Langley  v.  Sugden,  W.  N.,  1883,  p.  198,  Field,  J, 

The  judge  was  not  bound  to  certify,  although  the  plaintiff  had  com- 
menced a  suit  in  the  county  court,  which  the  defendant  stayed  by  pro- 
ceedings imder  19  &  20  Yict.  c.  108,  s.  39,  now  replaced  by  51  &  52  Vict 
c,  43,  8.  62.  Flitters  v.  All/rey,  L.  E.,  10  0.  P.  29.  Where  a  judge  has 
certified  for  costs  imder  sect.  116,  no  appeal  Hes,  by  reason  of  J.  Act, 
1873,  8.  49.     Bazdt  v.  Morgan,  24  Q.  B.  D.  48. 

Where  an  action  is  referred  to  an  arbitrator  '*  with  aU  the  powers  of 
certifying  of  a  judge  at  Nisi  Prius,"  he  cannot  certify  after  his  award  has 
been  made.  Bedwell  v.  Wood,  2  Q.  B.  D.  626.  But  where  an  action  has 
been  referred,  costs  to  abide  the  event,  a  judge  at  chambers  may  certify 
after  award  made.    Hyde  v.  Beardsley,  18  Q.  B.  D.  244. 

Sect.  116  seems  not  to  apply  to  an  action  commenced  in  an  inferior 
court  and  removed  by  certiorari  into  the  superior  court,  for  the  wording 
of  the  section  avoids  the  construction  put  upon  the  County  Courts  Act, 
1867,  8.  5,  in  Pellaa  v.  Breslauer,  L.  R.,  6  Q.  B.  438,  B.  C. 

Order  to  disallow  unnecessary  costs,']  By  Bules,  1883,  O.  Ixv.  r.  27  (20), 
**  The  court  or  judge  may,  at  the  hearing  of  any  cause  or  matter  "  .  .  .  . 
*'and  whether  the  same  is  objected  to  or  not,  direct  the  costs  of  any 
indorsement  on  a  writ  of  summons,  pleading,  summons,  affidavit,  evi- 
dence," &c.,  "or  other  proceeding,  or  any  ]part  thereof,  which  is  improper, 
vexatious,  imneceesary,  or  contams  vexatious  or  unnecessary  matter,  or 
is  of  unnecessary  length,  or  caused  by  misconduct  or  negligence,  to  be 
disallowed,  or  may  direct  the  taxing  officer  to  look  into  the  same,  and  to 
disallow  the  costs  thereof,  or  of  such  part  thereof  as  he  shall  find  to  be 
improper,  unnecessary,  vexatious,  or  to  contain  unnecessary  matter,  or  to 
be  of  unnecessary  length,  or  caused  by  misconduct  or  negligence." 


Order  as  to  costs  occasioned  by  refusal  to  admit,']  By  Bules,  1883,  O. 
r.  9,  **  Where  the  court  or  a  judge  shall  be  of  opinion  that  any  allegations 
of  fact,  denied  or  not  admitted  by  the  defence,  ought  to  have  been  ad- 
mitted, the  court  or  judge  may  make  such  order  as  shall  be  just  with 
respect  to  any  extra  costs  occasioned  by  their  having  been  denied  or  not 
admitted."  We  have  seen,  ante,  pp.  73,  74,  tit.  Admissions,  that  the 
judge  may  relieve  a  party,  called  upon  to  admit  a  document  or  fact,  under 
Kules,  1883,  O.  xxxu.  rr.  2,  4,  from  the  costs  occasioned  by  his  refusal, 
b^  a  certificate  that  his  refusal  was  reasonable.  This  is  to  be  given  at  tiie 
tnal ;  but  the  court  or  a  judge  may  at  any  time  allow  the  costs  of  proving 
facts  included  in  the  notice  to  admit :  there  is  no  similar  provision  as  to 
documents. 
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It  seems  to  be  reasonable  to  refuse  to  admit  a  document  which  the  party 
called  upon  has  no  opportunity  of  inspecting  or  verifying.  Butter  v. 
Chapman,  8  M,  &  W.  391,  per  cur. 

Order  as  to  costs  of  discovery.']  By  Rules,  1883,  O.  xxxi.  r.  25,  the  costs 
of  discovery  by  interrogatories  or  otherwise  are  in  general  to  be  secm*ed 
by  a  deposit  to  be  made  (rule  26),  **  by  the  party  seeking  such  discovery, 
and  shsLll  be  allowed  as  part  of  his  costs  where  and  only  where  such  dis- 
covery shall  appear  to  the  judge  at  the  trial,  or  if  there  is  no  trial  to  the 
court  or  a  judge,  or  shall  appear  to  the  taxing-officer  to  have  been  reason- 
ably asked  for." 

Order  for  costs  of  shorthand  writers*  notes."]  Costs  of  shorthand  writers* 
notes  of  the  trial  will  not  be  allowed  on  taxation,  unless  a  special  direction 
to  that  efPect  is  given  in  the  judgment.  Applications  for  such  directions 
must  be  made  at  the  hearing,  or  before  the  judgment  is  drawn  up.  De  la 
Warr,  Earl,  v.  Miles,  19  Ch.  D.  80,  C.  A. 

Order  for  costs  of  proving  original  will.]  Where  an  original  will  is 
produced  and  proved,  the  judge  shall  order  by  which  party  the  costs  of 
the  production  and  proof  shall  be  paid.  20  &  21  Vict.  c.  77,  s.  65,  ante, 
p.  149. 

Certificate  for  costs  of  special  jury.l^  The  statute  6  Geo.  4,  c.  50,  s.  34, 
provides  that  the  partv  wno  has  obtamed  tiie  special  jury  shall  bear  the 
co^ts  thereof,  and  shall  not  on  taxation  be  allowed  the  extra  costs  thereby 
caused,  **  unless  the  judge  before  whom  the  cause  is  tried  shall,  imme- 
diately after  the  verdict,  certify  under  his  hand,  on  the  back  of  the  record, 
that  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury.'* 

Where  this  certificate  is  necessary,  it  must  oe  applied  for  immediately 
after  the  verdict  or  nonsuit.  In  Waggett  v.  Shaw,  3  Camp.  316,  an  appli- 
cation on  the  day  after  the  trial  was  considered  too  late.  Where  the 
certificate  was  verbally  eranted  immediately  and  indorsed  on  the  record, 
but  was  not  signed  by  the  judge  till  the  costs  were  undergoing  taxation, 
it  was  held  too  late.  Orace  v.  Clinch,  4  Q.  B.  606.  As  to  the  word  **  im- 
mediate," the  following  decisions  on  3  &  4  Vict.  c.  24,  s.  2,  where  the 
words  were  *' unless  the  judge  or  presiding  officer  before  whom  such 
verdict  shall  be  obtained  ^all  immediately  ctfterwards  certify  on  the  back 
of  the  record,"  may  be  found  useful.  Under  that  section  the  judge  might 
take  a  reasonable  time  to  consider  the  application  for  a  certificate.  He 
was  not  bound  to  give  it  instantly  at  the  close  of  the  trial,  nor  before  the 
adjournment  of  the  court ;  Thompson  v.  Gibson,  8  M.  &  W.  281 ;  Page  v. 
Pearce,  lb.  677 ;  nor  semb.  per  Ld.  Abinger,  0.  B.,  lb.,  even  on  the  same 
day  ;  the  object  of  the  le^lature  being  only  to  exclude  the  operation  of 
any  intervening  fact  or  discussion  upon  the  judge's  mind,  and  to  make 
the  certificate  *^  the  resiilt  of  his  impression  at  the  time."  And  he  mi^ht, 
by  consent  or  acquiescence  of  the  parties  at  the  trial,  certify  a  long  time 
afterwards.  Jonei  v.  Williams,  13  M.  &  W.  420.  See  Heden  v.  Atlantic 
R.  M.  S.  Navigation  Co.,  2  E.  &  E.  671;  29  L.  J.,  Q.  B.  191.  But  where 
no  application  for  the  certificate  was  made  till  ten  days  after,  at  the  next 
assize  town,  and  the  certificate  was  then  made,  the  court  set  it  aside  as 
being  too  late.  Forsdike  v.  8tone,  L.  B.,  3  0.  P.  607.  And  it  seems  that 
when  the  jud^  had  at  the  trial  refused  the  certificate,  he  could  not  after- 
wards grant  it.  See  FoUeard  v.  Metropolitan  My.  Co.,  L.  B.,  8  C.  P.  470. 
The  court  above  had  no  jurisdiction  to  review  the  discretion  exercised  by 
the  judge  at  Nisi  Prius.  Barker  v.  Hollier,  8  M.  &  W.  613 ;  Bichardson 
V.  Barnes,  4  Exch.  128. 
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PART  11. 


EVIDENCE  IN  PARTICULAR  ACTIONS. 

Effect  of  the  Judimture  Acta,  1873,  1876. 

The  J.  Acts,  1873,  1875,  made  great  alterations  in  the  practice  and 
procedure  of  the  courts.  All  the  superior  courts  at  Westminster  were 
thereby  constituted  divisions  of  the  mgh  Court  of  Justice,  each  division 
having  all  the  jurisdiction  which  was  previously  vested  in  each  or  either 
of  the  courts  before  they  were  consolidated.  See  Pinney  v.  Hutd,  6  Ch.  D. 
98 ;  Bradford  v.  Youngs  26  Ch.  D.  656 ;  Priestman  v.  Thomae,  9  P.  D.  70, 
210.  And  by  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  93,  the 
jurisdiction  of  the  London  Court  of  Bankruptcy  has  been  also  transferred 
to  the  High  Court. 

By  the  J.  Act,  1873,  effect  is  to  be  given  by  every  division  to  equitable 
estates,  interests,  and  principles,  in  the  same  way  as  they  were  previou^y 
recognized  by  the  couiis  of  equity ;  mortgagees  and  assignees  of  choses  in 
action  may  in  general  sue  in  ineir  own  names ;  stipulations  as  to  time,  &c, 
are  not  to  be  considered  of  the  essence  of  a  contract  where  they  were  not 
so  in  e<][uity,  and  in  general  equity  rules  are  to  prevail.  The  principal 
provisions  of  the  J.  Act,  1873,  relating  to  these  subjects  are  as  followB : — 

Sect.  24.  **  In  every  civil  cause  or  matter  conimenoed 
^«ct  to  ^  given  in  the  High  Court  of  Justice,  law  and  equity  shall  be 
estaSoB  and^  administerod  by  the  High  Court  of  Justice  and  the  Court 

interestB.  of  Appeal  respectively  according  to  the  rules  follow- 

ing:— 

(1.)  ''If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  any*  equit- 
able estate  or  right,  or  to  relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any  right,  title,  or  claim  what- 
soever asserted  by  any  defendant  or  respondent  in  such  cause  or  matter, 
or  to  any  relief  founded  upon  a  legal  right,  which  heretofore  oould  only 
have  been  given  by  a  court  of  equity,  the  said  courts  respectively,  and 
every  judge  thereof,  shall  give  to  such  plaintiff  or  petitioner  such  and  the 
same  relief  as  ought  to  have  been  given  by  the  Court  of  Chancery  in  a 
suit  or  proceeding  for  the  same  or  the  like  purpose,  properly  instituted 
before  the  passing  of  this  Act.** 

(2.)  **  If  an^r  defendant  claims  to  be  entitled  to  any  equitable  estate  or 
light,  or  to  relief  upon  any  equitable  ground  against  any  deed,  instru- 
ment, or  contract,  or  against  any  right,  titie,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or  matter,  or  alleges  any  ground  of 
equitable  defence  to  any  claim  of  the  plaintiff  or  petitioner  in  such  cause 
or  matter,  the  said  courts  respectively,  and  every  judge  thereof,  shall  givft 
to  every  ecjuitable  estate,  right,  or  ground  of  relief  so  claimed,  and  t9 
every  equitable  defence  so  slleged,  such  and  the  same  effect,  by  way  of 
defence  against  the  claim  of  such  plaintiff  or  petitioner,  as  the  Court  of 
Chancery  ought  to  have  given  if  tne  same  or  the  like  matters  had  been 


The  Judicature  Act,  1873,  m.  24,  25.  299 

relied  on  by  way  of  defence  in  any  suit  or  prooeedin|^  instituted  in  that 
court  for  the  same  or  the  like  purpose  before  the  passing  of  this  Act." 

(3.)  **  The  said  courts  respectively,  and  every  judge  thereof,  shall  also 
have  power  to  grant  to  any  defendant  in  respect  of  any  equitable  estate  or 
right,  or  other  matter  of  equity,  and  also  in  respect  of  any  legal  estate, 
right,  or  title  claimed  or  asserted  by  him,  all  such  relief  against  any 
plaintiff,  or  petitioner  as  such  defendant  shall  have  properly  claimed  by 
liis  pleading,  and  as  the  said  courts  respectively,  or  any  judge  thereof, 
might  have  granted  in  any  suit  instituted  for  that  purpose  bv  the  same 
defendant  against  the  same  plaintiff  or  petitioner ;  and  also  all  such  relief 
relating  to  or  connected  with  the  original  subject  of  the  cause  or  matter, 
and  in  like  manner  claimed  against  any  other  person,  whether  already  a 
party  to  the  same  cause  or  matter  or  not,  who  snaU  have  been  duly  served 
with  notice  in  writing  of  such  Claim  pursuant  to  any  rule  of  couit  or  any 
order  of  the  court,  as  might  properly  have  been  granted  against  such 
person  if  he  had  been  made  a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  and  every  person  served  with  any 
6uch  notice  shall  thenceforth  be  deemed  a  party  to  such  cause  or  matter 
with  the  same  rights,  in  respect  of  his  defence  against  such  claim,  as  if 
he  had  been  duly  sued  in  the  ordinary  way  by  such  defendant." 

(4.^  "The  saia  courts  respectively,  and  every  judge  thereof,  shall  re- 
cognize and  take  notice  of  all  equitable  estates  titles,  and  rights,  and  all 
equitable  duties  and  liabilities  appecuin^  incidentally  in  the  course  of  any 
cause  or  matter,  in  the  same  manner  in  which  the  Court  of  Chancery 
would  have  recognized  and  taken  notice  of  the  same  in  any  suit  or  pro- 
ceeding duly  instituted  therein  before  the  passing  of  this  Act." 

(6.)  *•  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable 
rights  and  other  matters  of  equity  in  manner  aforesaid,  and  to  the  other 
express  provisions  of  this  Act,  the  said  courts  respectively,  and  every 
judge  thereof,  shall  recognize  and  give  effect  to  all  legal  claims  and 
demands,  and  all  estates,  titles,  rights,  duties,  obligations,  and  liabilities 
existing  by  the  common  law  or  by  any  custom,  or  created  by  any  statute, 
in  the  same  manner  as  the  same  would  have  been  recognized  and  ^ven 
effect  to  if  this  Act  had  not  passed  by  any  of  the  courts  whose  jurisdiction 
is  hereby  transferred  to  the  said  High  Court  of  Justice." 

(7.)  **  The  High  Court  of  Justice  and  the  Court  of  App^eal  respectively, 
in  the  exercise  of  the  jurisdiction  vested  in  them  by  this  Act,  in  every 
cause  or  matter  pending  before  them  respectively,  shall  have  power  to 
grant,  and  shall  grant,  either  absolutely  or  on  such  reasonable  terms  and 
conditions  as  to  tiiem  shall  seem  just,  all  such  remedies  whatsoever  as 
any  of  the  parties  thereto  may  appear  to  be  entitled  to  in  respect  of  any 
and  every  le^  or  eqtiitable  claim  properly  brought  forward  by  them 
respectively  m  such  cause  or  matter;  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all  multiplicity  of  legal  proceed- 
ings concerning  any  of  such  matters  avoided." 

By  sect.  25,  (5.)  "A  mortgagor  entitled  for  the  time 
being  to  the  possession  or  receipt  of  the  rente  and  profite    ^g^^*"  "*^ 
of  any  land  as  to  which  no  notice  of  his  intention  to  take    name, 
possession  or  to  enter  into  the  receipt  of  the  rente  and 
profite  thereof  shall  have  been  given  by  the  mortgagee,  may  sue  for  such 
possession,  or  for  the  recovery  of  such  rente  or  profite,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other  wrong  relative  thereto, 
in  his  own  name  only,  unless  the  cause  of  action  arises  upon  a  lease  or 
other  contract  made  by  him  jointly  with  any  other  person."    See  Fair- 
dough  y.  Marshall,  4  Ex.  D.  37,  C.  A. ;   Van  Qelder  v.  Sowerhy  Bridge,  <fcc. 
Flour  8oc,,  44  Ch.  D.  374,  C.  A. 
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(6.)  *'Any  absolute  assignment,  by  writing  under  the  band  of  the 

assignor  (not  purporting  to  be  by  way  of  char^  only),  of 
^n»nee  of  any  debt  or  other  legal  chose  in  action,  of  which  express 

maTB^inulB  notice  in  writing  shall  have  been  given  to  the  debtor, 
own  name.  trustee,  or  other  person  from  whom  the  assignor  would 

have  been  entitled  to  receiye  or  claim  such  debt  or  chose 
in  action,  shall  be,  and  be  deemed  to  have  been,  effectual  in  law  (subject 
to  aU  equities  which  would  have  been  entitled  to  priority  over  the  right 
of  the  assignee  if  this  Act  had  not  passed),  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and  the  power  to  give  a  good  dis- 
char^  for  the  same,  without  the  concurrence  of  the  assignor."  The 
decisions  hereon  will  be  found  post,  p.  592,  aub  tit.  Action  for  money  had 
and  received — On  transfer  of  debt. 

(7.)  **  Stipulations  in  contracts  as  to  time  or  otherwise,  which  would 

not,  before  the  passing"  (August  5th,  1873)  ''of  thia  Act, 
Sd^S^^m  to  ^^®  ^^^^  deemed  to  be  or  to  have  become  of  the  essence 
time,  Ac.  of  such  contracts  in  a  court  of  equity,  shall  receive  in  all 

courts  the  same  construction  and  effect  as  they  would 
have  heretofore  received  in  equity."    See  hereon  post,  pp.  314,  315. 
(11.)  * '  Generally,  in  all  matters  not  hereinbefore  particularly  mentioned 

in  which  there  is  any  conflict  or  variance  between  the 
B^Mg  rui«  to       rules  of  equity  and  the  rules  of  the  common  law  with 

reference  to  the  same  matter,  the  rules  of  equity  shall 
prevail."  For  instances  of  the  application  of  this  rule,  see  Bustros  v. 
tVhite,  and  Bullock  v.  Corrie,  ante,  pp.  154,  155 ;  Grant  v.  Holland,  3 

C.  P.  D.  180 ;  Lowe  v.  Dixon,  post,  p.  569 ;  and  Vibart  v.  Coles,  24  Q.  B. 

D.  364,  C.  A.  It  must,  however,  be  observed  that  the  effect  of  the  Act  is 
not  to  abolish  the  distinction  between  legal  and  equitable  estates,  dements 
V.  Matthews,  11  Q.  B.  D.  814,  per  CJotton,  L.  J. ;  Jos^h  v.  Lyons,  15  Q.  B. 
D.  286,  per  Cotton,  L.  J. ;  and  see  Swain  v.  Ayres,  21  Q.  B.  D.  295, 
per  Linoley,  L.  J. 

By  the  J.  Act,  1875,  s.  10  [repealing  J.  Act,  1873,  s.  25  (1)]  '*in  the 
administration  by  the  court  of  the  assets  of  any  person 
a«^t(m  and  ^^^  ^^^  ^®  after  the  commencement  of  this  Act"  (1st 
debts  provable.  Nov.  1875),  **  and  whose  estate  may  prove  to  be  insuffi- 
cient for  the  payment  in  full  of  his  debts  and  liabilities, 
and  in  the  winding-up  of  any  company  under  the  Companies  Acts,  1862 
and  1867,  whose  assets  may  prove  to  be  insufficient  for  the  payment  of 
its  debts  and  liabilities  and  the  costs  of  winding-up ;  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights  of  secured  and  un- 
secured creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent  liabilities  respectively, 
as  may  be  in  force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt ;  and  all  persons  who 
in  any  such  case  would  be  entitled  to  prove  for  and  receive  dividends  out 
of  the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of  any  such 
company,  may  come  in  under  the  decree  or  order  for  the  administration 
of  such  estate,  or  under  the  winding-up  of  such  company,  and  make  such 
claims  against  the  same  as  they  may  respectively  be  entiUed  to  by  virtue 
of  this  Act."  The  decisions  on  the  effect  of  this  section  will  be  found 
under  the  several  subjects  to  which  it  relates. 


BukSy  1883,  relating  to  Pleading$.  301 


BuleSf  1883,  relating  to  Pleading. 

It  will  be  conTenient  here  to  give  a  summary  of  the  Bules,  1883,  so  far 
as  they  affect  pleading. 

By  Bules,  1883,  0.  xyi.  rr.  1, 4, 11,  ante,  p.  90,  objection  on  the  ground 
of  non- joinder  or  mis- joinder  of  parties  is  no  longer  a  defence,  and  ample 
powers  of  amendment  are  given. 

By  O.  xix.  r.  4,  **  every  pleading  shall  contain  and  contain  only  a  state- 
ment in  a  summary  form  of  the  material  facts  on  which  the  party  pleading 
relies  for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  evidence 
by  which  they  are  to  be  proved." 

R.  5  provides  that  the  forms  given  in  Appendices  C,  D.,  and  E.  shall 
be  used  where  applicable. 

R.  6.  *'  In  all  cases  in  which  the  party  pleading  relies  on  any  misre- 
presentation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence, 
and  in  all  other  cases  in  which  particulars  may  be  necessary  beyond  such 
as  are  exemplified  in  tHe  forms  aforesaid,  particulars  with  dates  and  items, 
if  necessary,  shall  be  stated  in  the  pleading,  provided  that  if  the  particulars 
be  of  debt,  expenses,  or  damages,"  reference  to  particulars  otherwise 
delivered  shall  be  sufiBcient,  if  they  exceed  three  fohos. 

R.  12.  **  Nothing  in  these  rules  contained  shall  affect  the  right  of  any 
defendant  to  plead  not  guilty  by  statute.  And  every  defence  of  not  guilty 
by  statute  shall  have  the  same-  effect  as  a  plea  of  not  guilty  bv  statute 
has  heretofore  had,  but  if  the  defendant  so  plead,  he  shall  not  plead  any 
other  defence  to  the  same  cause  of  action  without  the  leave  of  the  court  or 
a  judge."    See  further  0.  xxi.  r.  19,  post,  p.  302. 

R.  13.  "  Every  allegation  of  fact  in  any  pleading  not  being  a  petition 
or  summons,  if  not  denied  specifically  or  by  necessary  implication,  or 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall  be 
taken  to  be  admitted,  except  as  against  an  infant,  lunatic,  or  person  of 
unsound  mind  not  so  found  by  inquisition." 

R.  14.  "Any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his 
pleading  by  the  plaintiff  or  defendant  (as  the  case  may  be^ ;  and,  subject 
thereto,  an  averment  of  the  performance  or  occurrence  oi  all  conditions 
precedent  necessary  for  the  case  for  the  plaintiff  or  the  defendant  shall  be 
implied  in  his  pleading." 

K.  15.  **  The  defendant  or  plaintiff  (as  the  case  may  be)  must  raise  by 
his  pleading  all  matters  which  show  the  action  or  counterclaim  not  to  l>e 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  groimds  of  defence  or  re|)ly,  as  the  case  may  be,  as  if 
not  raised  would  1^  likely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as,  for  in- 
stance, fraud.  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or  Statute  of 
Frauds. 

R.  16.  '*No  pleading,  not  being  a  petition  or  summons,  shall,  except 
W  w&Y  of  amendment,  raise  any  new  ground  of  claim  or  contain  any 
allegation  of  fact  inconsistent  with  the  previous  pleadings  of  the  party 
pleading  the  same." 

R.  17.  "It  shall  not  be  sufficient  for  a  defendant,  in  his  statement  of 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of  claim, 
or  for  a  plaintiff  in  Ids  reply  to  deny  generally  the  grounds  alleged  in  a 
defence  by  way  of  counterclaim,  but  each  party  must  deal  specifically 
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with  each  allegation  of  fact  of  which  he  does  not  admit  the  truth,  except 
damages/' 

E.  18.  "  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his  reply 
may  join  issue  upon  the  defence,  and  each  paity  in  his  pleading  (if  any) 
subsequent  to  reply  may  join  issue  u^on  the  previous  pleading.  Such 
joinder  of  issue  shall  operate  as  a  denial  of  every  material  allegation  of 
facts  in  the  pleading  upon  which  issue  is  joined,  but  it  may  except  any 
facts  which  the  party  may  be  willing  to  admit,  and  shall  then  operate  as 
a  denial  of  the  facts  not  so  admitted."     See  also  O.  xxvii.  r.  13,  infra, 

H.  19.  *'  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in 
the  previous  pleading  of  the  opposite  party,  he  must  not  do  so  evasively, 
but  answer  the  point  of  substance.  Thus,  if  it  be  alleged  that  he  received 
a  certain  sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received  that  sum  or 
any  part  thereof,  or  else  set  out  how  much  he  received.  And  if  an  alle- 
gation is  made  with  divers  circumstances,  it  shall  not  be  sufficient  to  deny 
it  along  with  those  circumstances." 

E.  2(1.  **  When  a  contract,  promise,  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  in  fact  of  the  express  contract,  promise  or  agree- 
ment alleged,  or  of  th^  matters  of  fact  from  which  the  same  may  be 
implied  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of 
such  contract,  promise,  or  agreement,  whether  with  reference  to  the 
Statute  of  Frauds,  or  otherwise." 

O.  xxi.  IT.  1,  2,  3,  6,  will  be  found  sub  tit  Defences  to  simple  contrads, 
posty  p.  629. 

B.  4.  *'  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed, 
or  their  amount :  but  they  shall  be  deemed  to  be  put  in  issue  m  all  cases 
unless  expressly  admitted."  Hence  any  evidence  may  be  given  in  miti- 
gation of  damages,  although  its  effect  have  not  been  raised  by  the  defence. 
See  Wood  v.  Durham,  Earl  of  21  Q.  B.  D.  601. 

B.  19.  ^*In  every  case  in  which  a  party  shall  plead  the  general  issue, 
intending  to  give  me  special  matter  in  evidence,  by  virtue  of  an  Act  of 
parliament,  he  shall  insert  in  the  mar^:in  of  his  pleading  the  words  *  by 
statute,'  together  with  the  year  of  the  reign  in  whicn  the  Act  of  parliament 
on  which  he  relies  was  passed,  and  also  the  chapter  and  section  of  such 
Act,  and  shall  specify  whether  such  Act  is  public  or  otherwise,  otherwise 
sudi  defence  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  Act 
of  parliament." 

By  0.  xix.  r.  12,  ante,  p.  301,  the  defence  of  "  not  guilty  by  statute," 
is  retained. 

B.  20.  **  No  plea  or  defence  shall  be  pleaded  in  abatement." 

O.  xxiii.  r.  6.  **  No  new  assignment  shall  be  necessary  or  used.  But 
everything  which  was  formerly  alleged  by  way  of  new  assi^;nment  may 
hereafter  be  introduced  by  amendment  of  the  statement  of  clami  or  by  way 
of  reply." 

0.  XXV.  r.  2.  *'  Any  party  shall  be  entitled  to  raise  by  his  pleading  any 
poLut  of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge  who 
tries  the  cause,  at  or  after  the  trial."  As  to  arguments  on  poinfs  of  law, 
vide  ante,  p.  290. 

O.  xxvii.  r.  13.  "If  the  plaintiff  does  not  deliver  a  reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period  allowed  for 
that  purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration 
of  tiiat  period,  and  all  the  material  statements  of  fact  in  the  pleading  last 
delivered  shall  be  deemed  to  have  been  denied  and  put  in  issue." 
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0.  xzxvi.  r.  58.  '*  Where  damages  are  to  be  assessed  in  respect  of  any 
oontinmng  cause  of  action,  they  shall  be  assessed  down  to  the  time  of  the 
assessment." 

The  Hnles  relating  to  Set-off  and  CoTinter-claim  will  be  foimd  auh  tit. 
Set-off  and  Counter-daim^  poet,  p.  671. 

Beference  is  made  in  appropriate  parts  of  this  work  to  the  various  sections 
of  the  J.  Acts,  and  the  Rules,  1883,  affecting  principles  of  law  or  the  prac- 
tice at  Nisi  Prius. 


ACTIONS  FOUNDED  ON  SIMPLE  CONTEACT. 

In  the  early  editions  of  this  work  an  alphabetical  arrangement  of  par- 
ticular actions,  in  the  order  of  the  known  forms  of  action,  was  adopted  for 
conyenient  reference.  These  forms  have  now  become  obsolete,  and  this 
arrangement  has  therefore  been  recast  in  the  following  pages,  and  the 
actions  are  distributed  under  the  two  heads  still  recognized  for  some 
purposes,  namely,  of  actions  on  contracts,  simple  or  by  specialty,  and  actions 
tor  wrongs  independent  of  contiuct.  The  legal  reader,  however,  will  not 
require  to  be  told  that  a  strict  adherence  to  this,  or  any  other  distribution 
of  the  subject,  is  practically  impossible,  and  he  will  occasionally  find  under 
one  head  dedsions  which  are  also  applicable  to  another  and  dinerent  head. 


ACTION  ON  SALE  OF  REAL  PROPEETY. 

Vendor  against  Vendee, 

In  an  action  by  the  vendor  of  real  property  on  the  purchaser's  default  in 
completing  the  contract,  the  plaintiff  may  be  called  upon  h^  the  defence  to 
prove  the  contract ;  the  performance  by  himself  of  all  conditions  precedent ; 
and  the  defendant's  default. 

Proof  of  the  Contract— Stat,  of  Frauds,']  By  the  Stat,  of  Frauds,  29 
Car.  2,  c.  3,  s.  4,  no  action  shall  be  brought  whereby  to  charge  any  person 
[upon  any  agreement  made]  upon  any  contract,  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in,  or  concerning  them,  unless  the  agree- 
ment upon  which  such  an  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized. 
A  defence  under  this  statute  must  now  be  pleaded  specially.  Rules,  1883, 
O.  xix.  r.  20,  ante,  p.  302.  When  it  is  so  pleaded  it  will  be  necessary  to 
prove  a  contract  in  writing. 

The  words  in  brackets  occur  in  a  preceding  part  of  the  clause,  and  seem 
to  belong  to  this  part  also.  See  Sugd.  Y.  &  P.,  14th  ed.  123.  A  contract 
hj  deed  seems  not  to  be  within  the  statute,  and  therefore  requires  no 
signature,  vide  ante,  p.  137. 

Whai  is  an  interest  in  land  within  Stat,  of  Frauds,  s,  4.]  A  question 
often  arises  as  to  what  is  an  *'  interest  in  or  concerning"  land,  &c.,  within 
this  section.  Where  crops  sold  are  of  grass  or  growing  fruit,  and  the 
terms  of  the  sale  imply  the  grant  of  an  interest  in  the  land,  and  not  of  a 
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mere  easement  or  right  of  entry,  then  the  contract  is  within  sect.  4. 
Crosby  t.  Wadsivorth,  6  East,  602 ;  Jone^  v.  Flint,  10  Ad.  &  E.  753 ; 
Bodwell  V.  Fhiliips,  9  M.  &  W.  501.  But,  if  the  crops  be  not  natoial,  as 
grass,  but  industrial,  as  wheat,  and  are  fit  to  cut  when  sold,  the  sale  is  not 
an  interest  in  land  within  sect.  4,  tiiough  it  may  be  within  sect.  17 ;  and 
it  is  immaterial  whether  the  cutting  is  to  be  by  the  buyer  or  seller.  Evans 
V.  Roberts,  5  B.  &  C.  829;  Parker  t.  Staniland,  11  East,  362.  Where 
timber  is  sold  as  such,  to  be  cut  by  either  the  seller  or  the  buyer,  it  has  been 
held  to  be  the  sale  of  a  chattel.  Smith  v.  Surman,  9  B.  &  C.  561 ;  Marshall 
V.  Green,  1  Q,  B.  D.  35.  See  further,  1  Wms.  Saund.  277  c,(/).  But  a 
contract  for  the  sale  of  '*  the  building  materials"  of  a  standing  house,  to 
be  taken  down  and  cleared  off  the  ground  within  two  months,  after  which 
date  any  materials  then  not  cleared  will  be  deemed  a  trespass  and  become 
forfeited,  and  the  purchaser's  right  of  access  to  the  ground  shall  absolutely 
cease,  is  within  the  section.     Lavery  v.  Pursell,  39  Oh.  D.  508. 

Where  the  contract  relates  to  an  interest  in  land,  any  collateral  contract, 
such  as  to  provide  additional  furniture,  cannot  be  enforced  if  the  agree* 
ment  be  not  in  writing.  Mechelen  v.  Wallaoe,  7  Ad.  &  E.  49 ;  Vaughan  v. 
Hancock,  3  C.  B.  766.  So,  on  an  oral  contract  to  give  up  a  house  and 
fixtures  for  a  certain  sum,  payment  of  the  sum  agreed  cannot  be  enforced, 
although  the  house  has  been  given  up  pursuant  to  the  agreement.  KeUy 
V.  Webster,  12  C.  B.  283 ;  21  L.  J.,  C.  P.  163.  But,  where  there  was  an 
agreement  between  landlord  and  tenant  that  the  landlord,  at  the  expira- 
tion of  the  tenancy  would  take  at  a  valuation  the  fixtures,  which  the 
tenant  had  power  to  remove  diuing  his  term,  this  was  held  not  within  tiie 
statute.  liallen  v.  Runder,  I  C.  M.  &  R.  266 ;  Lee  v.  Oaskell,  1  Q.  B.  D. 
700.  An  agreement  to  take  furnished  lodgings  is  within  sect.  4.  Inman 
V.  Stamp,  1  Stark.  12 ;  Edge  v.  Strafford,  1  G.  &  J.  391.  In  those  cases 
the  contract,  if  carried  out,  would  have  amounted  to  a  demise,  and  the 
occupier  could  have  maintained  trespass  or  ejectment ;  but  if  the  contract 
be  merely  for  board  and  lodging  as  an  inmate  of  the  house,  although  the 
inmate  is  to  have  a  separate  room,  such  contract  is  not  within  sect.  4. 
WHght  V.  Stavert,  2  E.  &  E.  721 ;  29  L.  J.,  Q.  B.  161.  Nor,  it  would 
seem,  is  a  contract  to  take  as  lodger,  and  not  as  under-tenant,  certain 
defined  rooms  within  sect.  4.  See  Allan  v.  Liverpool,  L.  B.,  9  Q.  B.  191, 
192,  and  other  cases  cited  post,  sub  tit.  Actions  for  Illegal  Distress, 
Nor  is  an  agreement  to  build  a  house,  though  it  impbes  a  licence  to  go  on 
the  land.  Id.,  per  Crompton,  J.  See  also  Wells  v.  Kingston-upan-Ilull, 
L.  E.,  10  G.  P.  402.  A  grant  of  a  right  to  shoot  over  land  and  take  away 
part  of  the  game  killed  is  within  sect.  4.  Webber  v.  Lee,  9  Q.  B.  D.  315, 
C.  A.  So  is  a  contract  to  retire  from  a  partnership,  part  of  the  property 
of  which  consists  of  land.  Gray  v.  Smith,  43  Gh.  D.  208.  So  is  a  con- 
tract to  retire  from  a  milk-walk  in  favour  of  the  defendant,  and  to  give 
up  the  premises  occupied  by  the  plaintiffs  and  stock  to  him.  Smart  y. 
Harding,  15  G.  B.  652;  24  L.  J.,  C.  P.  76.  So,  on  an  oral  agreement  to 
give  up  a  brickyard  and  bricks  on  it  to  the  plaintiff  at  a  valuation,  defen- 
dant undertaking  to  pay  to  the  landlord  the  rent  then  due,  though  plaintiff 
has  taken  possession  and  paid  for  the  bricks,  he  cannot  sue  defendant  for 
not  paying  the  landlord:  the  contract  and  consideration  being  entire. 
Hodgson  v.  Johnson,  E.  B.  &  E.  685;  28  L.  J.,  Q.  B.  88;  Sanderson  y. 
Graves,  L.  R.,  10  Ex.  234.  For  altiiough  the  plaintiffs  part  of  the 
agreement  be  performed,  it  cannot  be  enforced  i^inst  the  defendant  if 
not  in  writing.  Cocking  v.  Ward,  1  G.  B.  858.  See,  however,  Pulbrook 
V.  Lawes,  1  Q.  B.  D.  284.  And  an  agreement  as  to  land,  if  entirely 
performed  on  both  sides,  may  be  given  in  evidence,  though  not  in  writing, 
for  a  collateral  purpose:  thus,  under  an  oral  agreement  that  plaintiff 
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should  pajr  37Z.  for  defendant's  interest  in  premises,  defendant  to  return 
10/.  if  plaintiff  were  refused  a  licence  to  use  the  premises  as  a  slaughter- 
house, the  plaintiff  had  possession  of  the  premises  and  paid  the  defendant 
the  37/. ;  it  was  held  that  the  plaintiff  could  recover  the  10/.  on  the 
Kcence  being  refused.     Green  y.  aaddingtony  7  E.  &  B.  503. 

A  contract  relating  to  the  expenses  of  investigating  the  title  to  land  is 
not  within  this  section.  Jeakes  v.  White,  6  Exch.  873.  Nor  is  it  clear 
that  an  agreement  relating  to  an  easement  on  land  is  within  it ;  such 
contract,  however,  if  it  professes  to  grant  an  easement,  must  be  by  deed. 
See  Sugd.  Y.  &  P.,  14th  ed.  123,  and  post^  tit.  Trespass  to  land— Defence 
of  licence.  A  share  in  a  mine  actually  in  work  was  held  to  be  within 
sect.  4.  Boycey,  Oreen,  Batty,  608,  Ir.  Q.  B.  But  in  Watson  y,  Spratley, 
10  Exch.  222  ;  24  L.  J.,  Ex.  53,  an  oral  sale  of  shares  in  an  unincorpo- 
rated mine  company  in  Cornwall,  formed  on  the  "cost-book"  principle, 
was  held  good.  Accord.  Powell  v.  Jessop,  18  0.  B.  336;  25  L.  J.,  C.  P. 
199.  These  decisions  are  founded  on  the  principle  that  a  shareholder  has 
an  interest,  not  in  the  land,  but  in  the  adventure  and  profits  thereof.  If 
he  be  a  co-tenant,  in  law  or  equity,  of  the  land,  the  case  would  be 
different.  The  same  principle  applies  to  all  joint  stock  companies  possess- 
ing land,  in  which,  even  although  unincorporated,  the  shareholders  have 
no  direct  interest  in  the  land  necessarily  occupied  for  carrying  on  the 
business,  but  only  a  right  to  the  profits  of  the  business  itself,  as  has  been 
frequently  decided  under  the  Mortmain  Act ;  Myers  v.  Perigal,  2  D.  M.  & 
O.  699  ;  22  L.  J.,  Ch.  431  ;  Edwards  v.  Hall,  6  D.  M.  &  G.  74 ;  25  L.  J., 
Gh.  82 ;  Attree  y.  Hawe,  9  Ch.  D.  337,  C.  A. ;  and  in  appeal  cases  from 
the  revising  barristers ;  Bulmer  v.  Norris,  9  C.  B.,  N.  8.  19 ;  30  L.  J., 
C.  P.  25 ;  Bennett  v.  Blain,  15  C.  B.,  N.  S.  578 ;  33  L.  J.,  C.  P.  63 ;  Free- 
man y.  Qainsford,  18  0.  B.,  N.  S.  185;  34  L.  J.,  C.  P.  95;  Robinson  v. 
Ainge,  L.  B.,  4  C.  P.  429 ;  Watson  v.  Black,  16  Q.  B.  D.  270.  A  contract 
by  tiie  defendant  to  get  for  the  plaintiff  a  lease  of  land,  in  which  the 
defendant  has  no  interest,  is  within  the  section.  Horsey  v.  Graham,  L.  B., 
5  C.  P.  9.  A  collateral  agreement  to  do  something  not  relating  to  land, 
in  consideration  that  one  of  the  parties  shall  sign  a  contract  relating 
to  land,  is  not  within  the  section.  Morgan  v.  Griffith,  L.  H.,  6  Ex.  70; 
Erskine  v.  Adeane,  L.  R.,  8  Ch.  766 ;  Mann  v.  Nunn,  43  L.  J.,  C.  P.  241 ; 
Angdl  v.  Duke,  L.  B.,  10  Q.  B.  174. 

WhoA  is  a  sufficient  note  within  Stat,  of  Frauds,  s.  4.]  The  note  or 
memorandum  must  be  a  memorandum  of  an  agreement  complete  when  the 
memorandum  is  made.  Munday  v.  Asprey,  13  Ch.  D.  855.  It  must 
specify  the  terms;  for  otherwise  all  the  danger  of  perjury,  which  the 
statute  intended  to  guard  against,  would  be  let  in.  Sugd.  Y.  &  P., 
14th  ed.  134.  Thus,  where  an  auctioneer's  receipt  for  the  deposit  was  set 
up  as  an  agreement,  it  was  rejected  because  it  did  not  state  the  price  to  be 
paid  for  the  estate;  Blagden  y.  Bradbear,  12  Yes.  466;  but  had  the 
receipt  referred  to  the  conditions  of  sale,  so  as  to  have  entitled  the  court 
to  look  at  them  for  the  terms,  it  might  have  been  enforced  as  an  agree- 
ment. S.  C.  The  agreement  cannot  be  enforced,  unless  both  the  con- 
tracting parties  are  named  in  it.  Williams  v.  Jordan,  6  Ch.  D.  517; 
Williams  v.  Byrnes,  1  Moo.  P.  C,  N.  S.  154;  Williams  y.  Lake, 
2  E.  &  E.  349;  29  L.  J.,  Q.  B.  1.  Subject,  terms,  and  names  of 
the  parties  must  apx>ear.  S.  C.  The  siCTiature  of  the  defendant  m^ 
OTpply  his  name.  Stokell  y.  Niven,  61  L.  T.,  N.  8.  18,  C.  A.,  T.  8. 
1889.  And  it  is  sufficient  if  the  names  appear  by  certain  descrip- 
tion; thus,  where  the  property  was  described  ''as  belonging  to  the 
late  A.  B.,"  and  the  sale  was  stated  to  be  by  direction  of  the  execu- 
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tors;  Hood  y.  BarringUm,  Ld,,  L.  B.,  6  Eq.  218;  or  was  stated  to 
be  sold  '*by  direction  of  the  proprietor;'*  Sale  v.  Lambert^  L.  B., 
18  Eq.  1 ;  Moeeiter  v.  Miller j  3  Ap.  Ca.  1124,  D.  P. ;  or  by  a  trostee 
selling  under  a  trust  for  sale;  Catling  y.  King,  5  Ch.  D.  660;  or,  it 
appears  that  the  sale  is  by  a  company  in  possession ;  Commins  y.  Sootf , 
L.  B.,  20  Eq.  11 ;  the  confirmation  of  uie  auctioneer  or  yendor's  solicitor 
**  as  agent  for  the  yendors/'  was  held  to  satisfy  this  rule.  See  also  Beer 
y.  London  and  Paris  Hotel,  Id.  412.  But  the  term  *'yendor"  without 
further  description  is  insufficient.  Potter  y.  Duffield,  L.  B.,  18  Eq.  4; 
Thomas  y.  Brown,  1  Q.  B.  D.  714.  So,  where  the  contract  was  by  **  G.  S.  L., 
as  the  solicitor  for  the  yendor:  **  Jarrett  y.  Hunter,  34  Ch.  D.  182. 

A  general  description  of  the  property  sold  is  sufficient :  as  "  Mr.  O.'s 
house ; "  Ogilvie  y.  Foljamhe,  3  Mer.  63 ;  "  the  property  in  Cable  Street." 
Bleakley  y.  Smith,  11  Sim.  150.    So,  a  memorandum,  *'  The  property  duly 
sold  to  A.  S.,  and  deposit  paid  at  close  of  sale,"  coupled  with  a  receipt, 
**  Pinxton,  Mar.  29,  1880.    Beceiyed  of  A.  S.  the  sum  of  212.  as  deposit  on 
property  purchased  at  4202.,  at  the  Sun  Inn,  Pinxton,  on  the  aboye  date. 
C.,  owner,"  was  held  sufficient.     Shardlow  y.  Cotterell,  20  Ch.  D.  90,  C.  A. 
It  is  not  necessary  that  the  names  or  terms  should  appear  in  any  single 
paper.    The  contract  may  be  collected  from  seyeral  connected  papers. 
Kennedy  y.  Lee,  3  Meriy.  441 ;   Warner  y.  Willington,  3  Drew.  523 ;  25  L. 
J.,  Ch.  662 ;  Ridgway  y.  JMutrUm,  6H.  L.  C.  238  ;  27  L.  J.,  Ch.  46 ;  Nene 
Valley  Drainage  Commre,  y.  Dunkley,  4  Ch.  D.  1 ;  Baumann  y.  James,  L. 
B.,  3  Ch.  508.    So,  if  a  letter,  properly  signed,  does  not  contain  the  whole 
agreement,  yet  if  it  actually  refer  to  a  writing  that  does,  it  will  be  suffi- 
cient, though  the  latter  writing  is  not  signed ;  and  oral  eyidence  is  admis- 
sible to  identify  the  writing  referred  to.    Allen  y.  Bennet,  3  Taunt.  169 ; 
Oliver  y.  Hunting,  4^4:  Ch.  D.  205;  Boe  Clinan  y.  Cooke,  1  Sch.  &  Lef.  33. 
Where  a  contract  in  writing  exists  which  binds  one  party  to  the  contract 
under  the  statute,  any  subsequent  note,  signed  by  the  other,  is  sufficient 
to  bind  him,  proyided  it  either  contains  the  terms,  or  refers  to  any  other 
writing  that  contains  them ;  Bohell  y.  Hutchinson,  3  Ad.  &  E.  355;  Bossiter 
y.  MiUer,  supra ;  eyen  though  the  subsequent  note  is  written  to  request 
a  rescission  of  the  contract.  Coupland  y.  Arromemith,  18  L.  T.,  N.  S.  755, 
July,  1868,  Giffard,  Y.-C.    The  connection  ought  to  appear  on  the  papers, 
and  not  by  extrinsic  oral  eyidence  only.    Boydell  y.  Drummond,  11  East, 
152 ;  1  Smith's  Lead  Ca.,  9th  ed.  343,  344.    fini  this  connection  need  not 
be  by  express  or  specific  description  of  one  paper  in  the  other.    Dart's  Y. 
&  P.,  5th  ed.  226 ;  Long  y.  Millar,  4  C.  P.  D.  450,  C.  A. ;   Warner  y.  WH- 
lington,  Oliver  y.  Hunting,  and  other  cases,  cited  supra.  Where  a  contract 
is  sought  to  be  gathered  from  seyeral  letters,  the  whole  of  the  corre- 
spondence must  oe  considered,  and  although  two  early  letters  appear  to 
constitute  a  complete  contract,  the  later  ones  may  be  referred  to  to  show 
that   such  contract  was  not  within  the  contemplation  of  the  parties. 
Hussey  y.  Home  Payne,  4  Ap.  Ca.  311,  D.  P. ;   May  y.  TJiomson,  20 
Ch.  l5.  705,  C.  A. ;  Bristol,  dkc..  Bread  Co.  y.  Maggs,  44  Ch.  D.  616. 
See    hereon    Bellamy    y.   Dehenham,    45   Ch.    D.   481.      A   letter,    "I 
agree  to  let  to  A.  the  stables  in  G.  for  the  same  rent,  and  subject 
to  the  same  conditions  that  I  hold  them  myself,"  accepted  by  writing 
signed  by  A.,  is  not  sufficient,   as  it  does  not  state  the  duration  of 
the  term.    Bayley  y.  Fitzmaurice,  8  E.  &  B.  664 ;  27  L.  J.,  Q.  B.  143 ; 
9  H.  L.  C.  78.    So,  when  it  does  not  appear  from  the  memorandum  when 
the  term  is  to  begin  {Marshall  y.  Berridge,  19  Ch.  D.  233,  C.  A),  tliere 
is  no  inference  that  the  term  begins  on  its  date.    S.  C.    Where  the  letter 
signed  by  the  defendant  contained  terms,  to  some  of  which  the  plaintiiGf 
did  not  agree,  it  was  held  there  was  no  agreement  in  writing  between  tiie 
partiee.    S*  C.    So,  the  acceptance  of  an  offer,  signed  by  the  purchaser. 
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must  be  unconditional  in  order  to  bind  him ;  thus,  where  the  vendors,  in 
answer  to  an  offer  of  purchase,  wrote  referring  thereto  '*  which  offer  we 
accept  and  now  hand  you  two  copies  of  conditions  of  sale,"  and  enclosing 
agreement  with  special  conditions,  it  was  held  that  the  acceptance  was  con- 
ditional only.  CrossleyT.Maycocky  L.  B.,  18  Eq.  180  ;  Smith  y,  Webster y  3 
Ch.  D.  49,  0.  A.  See  Bristol^  <S;c.,  Bread  Co.  v.  MaggSy  and  Bellamy  t. 
Debenhamy  antey  p.  306.  Where  the  terms  are  to  be  settled  by  a  thirdjperson ; 
Stanley  v.  Dowdeswdly  L.  B.,  10  0.  P.  102 ;  or,  a  formal  contract  is  to  be 
prepared  and  signed  by  the  parties ;  Chinnock  v.  Ms.  of  Ely,  4  D.  J.  &  S. 
638 ;  Winn  v.  Bully  7  Uh.  D.  29 ;  there  is  no  agreement  till  that  has  been 
done.  But,  unless  it  clearly  appears  that  the  signature  of  a  formal  contract 
is  a  condition  precedent  to  there  being  a  binding  bargain,  the  acceptance 
by  letter  will  bind.  BonneweU  v.  JerdcinSy  8  Oh.  D.  70,  0.  A. ;  Rossiter  v. 
Miller y  3  Ap.  Ca.  1124,  D.  P.,  reversing  S.  G.  5  Ch.  D.  648 ;  Lewis  v.  Brass, 
3  Q.  B.  D.  667,  C.  A. ;  Gray  v.  Smith,  43  Ch.  D.  208,  C.  A.  Whether 
there  is  such  a  condition  precedent  is  a  question  of  construction  of  the 
evidence.  S.  CC.  And  the  intention  to  execute  a  formal  instrument 
may  be  waived  by  the  conduct  of  the  parties.  Metropolitan  Ry.  Co.  v. 
Brogden,  2  Ap.  Ca.  666,  D.  P.  It  seems,  notwithstanding  the  decisions  in 
Hudson  V.  Bucky  7  Ch.  D.  683 ;  and  Hussey  v.  Home  Payne,  8  Ch.  D.  670, 

C.  A.,  that  a  term  in  the  contract  that  me  title  is  to  be  approved  by  the 
vendee's  solicitor  is  not  a  condition,  but  merely  implies  that  the  titie  is  to 
be  investigated.  S.  C,  4  Ap.  Ca.  312,  322,  per  Ld.  Cairns,  C. ;  Bolton 
Partners  v.  Lambert,  infra.  A  letter  written  by  the  defendant  to  his  own 
agent  containing  the  terms  of  the  agreement  is  sufficient  to  bind  him. 
Smith  V.  Watson,  Bunb.  56 ;  Gibsm  v.  Holland,  L.  B.,  1  C.  P.  1.  The 
property,  if  stated  'generally  in  the  writing,  may  be  identified  by  extrinsic 
evidence.  Bleakleyy.  Smithy  11  Sim.  150;  McMurray  v.  Spicer,  L.  B.,  5  £q. 
527  ;  Horsey  v.  Graham,  L.  B.,  5  C.  P.  9. 

If  an  offer  be  made  to  buy  within  a  certain  time,  the  offer  may  be  re- 
tracted before  acceptance;  Boutledge  v.  Grant,  4  Bing.  653;  Mead  v. 
Diggony  3  M.  &  By.  97  ;  but  the  offer  remains  open  until  the  other  party 
has  received  notice  of  retractation  thereof.     Stevenson  v.  McLeany  5  Q.  B. 

D.  346.  It  is  insufficient  to  post  a  letter  of  retractation  which  is  not  in 
the  ordinary  course  of  post  received  till  after  a  letter  accepting  the  offer 
has  been  posted.  Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  344.  Notice  of  sale 
to  another  person  amounts  to  such  retractation.  Dickinson  v.  Dodds, 
2  Ch.  D.  463,  C.  A.  If  the  offer  be  accepted,  the  vendor  is  bound  from 
the  time  of  posting  the  offer.  Potter  v.  Sanders,  6  Hare,  1.  So,  an  offer 
to  sell,  made  and  accepted  by  letter,  binds  both  parties  from  the  time  the 
acceptance  was  posted.  Adams  v.  Lindsell,  1  B.  &  A.  681 ;  Household  In- 
surance, &c.  Co.  V.  Grant,  4  Ex.  D.  216,  C.  A.  If  the  offer  be  refused  by 
letter,  but  the  refusal  be  withdrawn  and  the  offer  accepted  in  a  subsequent 
letter,  the  vendor  is  not  bound  by  his  offer,  though  he  had  not  expressly 
withdrawn  his  original  offer.  Hyde  v.  Wrench,  3  Beav.  334.  When  the 
offer  is  made  by  an  agent  of  the  vendor,  and  the  acceptance  is  notified  by 
letter  to  such  agent,  tne  principal  is  bound,  though  the  agent  has  neglected 
to  notify  to  him.  Wright  v.  Biggy  15  Beav.  592.  see  further  as  to  contracts 
by  interchange  of  letters,  Action  for  not  accepting  goodsy  post,  pp.  510  et  seq. 

Where  an  offer  to  purchase  land  was  made  by  A.  to  B.,  wno  acted  as 
agent  of  the  owner  C,  but  had  no  authority  to  sell,  and  was  accepted  by 
B.,  but  withdrawn  by  A.  before  ratification  by  C,  which  did  not  ta^e  place 
till  after  action  for  specific  performance  brought  by  C,  it  was  held  that 
there  was  relation  back  to  B.'s  acceptance,  and  a  contract  which  bound 
A.    BoUon  PaHners  v.  LambeH,  41  Ch.  D.  295,  C.  A. 

An  agreement,  good  imder  the  Stat,  of  Erauds,  can,  it  seems,  be  wholly 
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rescinded,  bat  cannot  be  varied  by  a  subsequent  oral  agreement;  nor 
does  such  agreement  to  vary  operate  by  way  of  rescission  of  the  original 
agreement,  vide  ante,  p.  29. 

Signature  of  note^  With  regard  to  the  signing ^  it  has  been  held  that  a 
printed  name  is  mimcient  {Saundereon  y.  Jackaonf  2  B.  &  P.  238  (decided  on 
sect.  17)],  if  recognized  by,  or  brought  home  to,  the  party,  as  haTin^  beeoi 
printed  oy  his  authority ;  Schnei£r  v.  Norris,  2  M.  &  S.  288 ;  and  it  is 
immaterial  in  what  part  of  the  agreement  the  name  is  signed.  S.  0. ; 
Johnson  v.  Dodgeon,  2  M.  &  W.  653 ;  Knight  v.  Crockford,  1  Esp.  190 ; 
Cox's  note  to  1  P.  Wms.  771.  Thus,  **  A.  B.  a^ees  with  J.  E.  B.  to  iake 
the  property  situate,  &c.,  for  2482.,"  in  J.  H.  B.*s  writing,  is  sufficient 
siepature  by  him  as  vendor.  Bleakleg  v.  Smith,  11  Sim.  150.  So, 
''Messrs.  E.  bought  of  A.  B."  in  the  writing  of  Messrs.  E.'s  agent,  binds 
them.  Durrell  v.  Evans,  1 H.  &  C.  174 ;  31  L.  J.,  Ex.  337,  Ex.  Ch. ;  and  see 
other  cases,  cited  sub  tit  Action  for  not  accepting  goods,  post,  p.  513.  But  the 
mere  drawing  of  an  instrument  with  the  name  of  the  defendant  put  as  one 
of  the  contracting  parties  by  his  agent,  is  not  sufficient,  if  the  instrument 
is  evidentiy  incomplete;  as  where  it  ends  with  '* witness  our  hands," 
without  any  further  signature  following.  Hubert  v.  TrehemCy  3  M.  &.  Or. 
743.  And  the  signature  must  be  introduced  so  as  to  govern  efvery 
material  and  operative  part  of  the  instrument.  CaJton  v.  CaUm,  L.  B.,  2 
H.  L.  127.  A  minute  of  a  contract  entered  in  accordance  with  the  Com- 
panies Act,  1862,  s.  67,  and  signed  by  the  chairman,  is  sufficient  to  bind 
the  company.  Jones  v.  Victoria  Graving  Dock  Co.,  2  Q.  B.  D.  314,  0.  A. 
A  siting  as  witness  has  been  held  sufficient,  if  the  party  signing  be 
cognisant  of  the  contents  of  the  instrument.  Welford  v.  Beazeleif,  3  Atk. 
603;  Harding  Y.  Crethwn,  1  Esp.  67;  Coles  v.  Trecothick,  9  Yes.  234. 
But  this  doctrine  was  doubted  in  GosbeU  v.  Archer,  2  Ad.  &  E.  500,  unless 
the  person  signing  as  a  witness  be  a  principal,  or  be  expressly  acting  as 
agent  of  the  principal.  Nor  is  it  dear  that  the  siffnature  of  a  solicitor 
approving  of  a  drart  agreement  is  sufficient  to  bind  his  client.  Thombury 
V.  Bevill,  1  Y.  &  0.,  C.  0.  554.  See  Smith  v.  Webster,  3  Ch.  D.  49,  C.  A. 
But  the  signature  of  a  draft  proposed  contract  by  the  principal,  preceded 
by  the  word  **  approved,"  may  amount  to  a  sufficient  signature.  Metro- 
politan By.  Co,  V.  Brogden,  2  Ap.  Ca.  666,  D.  P.  A  letter  from  the 
purchaser's  solicitor  enclosing  and  referring  to  a  draft  conveyance  which 
recites  the  agreement  is  insufficient.    Munaay  v.  Asprey,  13  Ch.  D.  855. 

Where  a  person  cannot  write,  a  signature  by  mark,  if  properly  identified, 
is  sufficient ;  and  no  inquiry  can  be  made  as  to  whether  the  person  can 
write  or  not.  Baker  v.  Dening^  8  Ad.  &  E.  94.  Hence  a  signature  by 
initials  is  sufficient.  In  re  Blewitt,  5  P.  D.  116.  Sugden,  Y.  &  P.,  14th  ed. 
144 ;  2  Smith's  L.  Cases,  9th  ed.  281,  282. 

The  statute  requires  the  agreement  to  be  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfuUy 
authorized.  It  is  good  as  against  him  though  only  signed  by  the  party  to 
be  charged,  and  not  bv  the  other  party.  Seton  v.  Slade,  7  Yes.  275; 
Laythoarp  v.  Bryant,  2  N.  C.  735 ;  and  tne  cases  collected  Sugd.  Y.  A  P., 
14th  ed.  129,  (b).  See  also  Saunderson  v.  Jackson,  2  B.  &  P.  238  (on  sect. 
17) ;  and  the  important  observations  on  this  point  in  a  note  to  Sweet  y. 
Lee,  3  M.  &  Qr.  462.  And  it  is  good  although  the  agreement  purported 
to  be  inter  partes,  and  the  party  suinff  on  it  had  orally  accepted  but  had 
never  signed  it ;  Liverpool  Banking  Co.  v.  Ecdes,  4  H.  &  N.  139 ;  28  L.  J., 
Ex.  \22',  Smith  Y.NeaU,  2  C.  B.,  N.  S.  67;  26  L.  J.,  C.  P.  143;  so,  a 
proposal  in  writing  signed  by  the  party  to  be  charaed  and  accepted  orally 
IS  sufficient.  Reuss  v.  Picksley,  L.  R.,  1  Ex.  342,  Ex.  Ch.  Beooenition  of 
a  previous  signature  is  sufficient ;  thus,  where  a  proposal  signed  by  A.  is 
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made  to  B.  and  altered  by  B.,  if  A.  assent  to  the  alteration  he  will  be 
bound,  and  oral  evidence  is  admissible  as  to  the  state  of  the  document 
when  he  gave  his  assent,  and  thereby  converted  the  proposal  into  an 
agreement.    Stewart  v.  Eddowes^  L.  E.,  9  C.  P.  311  (on  sect.  17). 

With  regard  to  the  person  authorized  by  the  party  to  sign,  it  is  settled 
that  such  person  need  not  be  authorized  in  writmg.  Coles  v.  Trecothick^  9 
Yes.  250 ;  Emmereon  v.  Hedis,  2  Taunt.  38.  A  subsequent  recognition  of 
the  authority  of  the  agent  by  the  principal  is  sufficient.  Maclean  v.  Dunn, 
4  Bing.  722.  A  telegram  sent  by  the  defendant  may  be  sufficient ;  the 
instructions  for  sending  the  telegram  are  a  mandatory  to  the  company  or 
government  officer  to  sign  for  the  sender.  Godwin  v.  Francis,  Ij.  K.,  5 
C.  P.  295.  The  plaintiff's  written  order  to  buy  land  was  in  this  case 
accepted  by  a  tele^;ram ;  it  was  assumed  that  the  original  instructions  for 
the  telegram  furnished  by  the  defendant  to  the  company,  and  the  copy 
actually  delivered  by  the  company's  servant  to  the  plaintiff,  were  in  evi- 
dence. S.  C.  See  also  Coupland  v.  Arrowamith,  18  L.  T.,  N.  S.  755, 
ante,  p.  306.  The  sender  of  a  message  is  not  liable  for  a  mistake  made  by 
the  telegraph  clerk.     Henkel  v.  Fape,  L.  H.,  6  Ex.  7. 

A  sale  by  auction  is  within  the  Stat,  of  Frauds ;  Blagden  v.  Bradhear, 
12  Yes.  466;  and  the  auctioneer  is  for  this  purpose  the  agent  for  both 
vendor  and  vendee,  and  his  writing  down  the  name  of  the  highest  bidder 
in  the  auctioneer's  book  or  catalogue,  is  sufficient  signature ;  Emmerson  v. 
Heelis,  supra  ;  White  v.  Proctor,  4  Taunt.  209 ;  but  this  is  not  a  sufficient 
memorandum  if  the  conditions  of  sale  are  not  attached  to  the  book. 
Kenworthy  v.  Schofield,  2  B.  &  C.  945.  If  the  highest  bidder  be  agent  for 
another,  tiie  writing  of  the  auctioneer  of  the  agent's  name  as  purchaser 
binds  the  principal ;  Id.  948,  per  Holroyd,  J. ;  White  v.  Proctor,  supra ;  in 
the  latter  case  the  principal  was  present  liiough  his  agent  bid.  But  the 
agency  ceases  and  does  not  apply  to  a  sale  by  him  after  the  auction. 
Mews  V.  Carr,  1  H.  &  N.  484 ;  26  L.  J.,  Ex.  39.  The  agent  must  be  a 
third  person,  and  not  one  of  the  parties ;  Wright  v.  Dannah,  2  Gamp.  203 ; 
therefore,  if  the  action  is  brought  against  the  purchaser  by  the  auctioneer 
himself,  the  signing  of  the  defendant's  name  by  the  auctioneer  is  insuffi- 
cient to  satisfy  the  statute.  Farebrother  v.  Simmons,  5  B.  &  A.  333; 
Sharman  v.  Brandt,  L.  R.,  6  Q.  B.  720,  Ex.  Ch.  (on  sect.  17).  But  the 
signature  by  the  auctioneer's  clerk  is  sufficient  in  such  action,  where  the 
clerk,  as  each  lot  was  knocked  down,  named  the  purchaser  aloud,  and,  on 
a  sign  of  assent  from  him,  made  a  note  accordingly  in  a  book.  Bird  v. 
Boulter,  4  B.  &  Ad.  443.  Apart  from  such  mark  of  assent,  however,  the 
derk  has  no  authority  to  sign  for  thepurchaser.  Peirce  v.  Corf,  L.  B.,  9 
Q.  B.  210,  215,  per  Blackburn,  J.  Where  the  auctioneer's  derk  si&Tied 
the  contract,  *'  Witness  T.  N.,"  without  more ;  this  was  held  not  to  oe  a 
signing  by  an  agent  of  the  vendor,  though  the  deposit  was  paid  over  to 
the  vendor's  attorney,  who  wrote  a  letter  to  vendee's  attorney  advising  the 
purchase  to  be  relinguished ;  for  such  facts  did  not  amount  to  a  ratification 
of  the  agency  of  T.  N.  or  of  the  contract,  even  supposing  the  signature  as 
witness  to  be  suffident.     Oosbel  v.  Archer,  2  Ad.  &  E.  500. 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is  down. 
Pagne  v.  Cave,  3  T.  E.  148 ;  see  Boutledge  v.  Gh^nt,  4  Bing.  653, 660.  And 
it  is  very  doubtful  if  the  usual  condition  against  retracting  biddings  could, 
in  the  case  of  an  ordinary  sale  by  auction,  be  enforced.  Sugden,  v.  &  P., 
14th  ed.  14 ;  Jones  v.  Nanney,  13  Price,  99. 

When  an  oral  contract  within  Stat,  of  Frauds  can  he  enforced.^  The 
courts  of  equity  were  in  the  habit  of  granting  specific  performance  of 
contracts  falling  within  the  provisions  of  the  Stat,  of  Frauds,  s.  4,  where 
there  had  been  a  part  performance  of  the  contract,  although  there  was  no 
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written  note  or  memorandum  of  the  agreement  as  required  by  the  section ; 
Bee  Alder^on  v.  Maddiaon,  8  Ap.  Ca.  420,  475,  476,  per  Ld.  Selbome,  C. ; 
and  under  CaimB'  Act  (21  &  22  Yict.  c.  27)  those  courts  were  in  such 
cases  further  empowered  to  award  damages  for  the  breach  of  the  contract 
BO  partially  peiiormed.  By  the  J.  Act,  1873,  s.  24,  ante^  pp.  298,  299,  all 
the  Diyisions  of  the  High  Court,  constituted  by  that  Act,  can  exercise  all 
the  powers  previouBly  exercised  by  the  Court  of  Chancery  only.  The 
jurisdiction  to  award  damages  is  not  affected  by  the  repeal  of  Cairns'  Act, 
9upra,  by  46  &  47  Vict.  c.  49.  Sayera  v.  Oollyer,  28  Ch.  D.  103,  C.  A. 
But  damages  can  only  be  awarded  in  cases  in  which  judgment  for  roedfic 
performance  could  be  given.  Lavery  v.  FureeU,  39  Ch.  D.  608.  It  wiU 
oe  convenient  here  briefly  to  point  out  what  amounts  to  part  performance 
within  this  rule,  and  the  general  rule  is  that  the  parties  must,  by  reason 
of  the  act  relied  on,  be  in  a  position  unequivocally  different  from  that  in 
which,  according  to  their  legal  rights,  they  would  have  been  if  there  were 
no  contract.  Dale  v.  Hamiitony  6  Hare,  381,  per  Wigram,  V.-C.  Thus, 
the  fact  of  the  purchaser  being  in  possession  of  the  vendor's  land  witliout 
liability  to  an  action  of  trespass,  shows  unequivocally  the  existence  of  a 
contract  between  the  parties.  S.  C.  Hence,  acceptance  of  possession  is 
sufficient  part  performance  of  the  purchaser  against  his  vendor ;  Morphett 
V.  Jones,  1  Swans.  172 ;  Surcome  v.  Pinniger,  3  D.  M.  &  G.  571 ;  Ungley 
V.  Ungley,  5  Ch.  D.  887,  C.  A. ;  and,  similarly,  delivery  of  possession  by 
the  vendor  is  sufficient  as  against  his  purchaser.  Buchnaster  v.  Harrop^ 
13  Ves.  456.  See  also  Coles  v.  Ptlkingtorij  L.  E.,  19  Eq.  174.  So,  if  a 
tenant  in  possession,  in  pursuance  of  the  terms  of  an  oral  s^reement  for  a 
lease,  pay  the  increased  rent  to  be  reserved  by  the  lease ;  Kunn  v.  Fabian, 
L.  R.,  1  Ch.  35 ;  or  lay  out  money  which,  in  the  event  of  there  being  no 
such  agreement,  he  could  not  recover  back  from  his  landlord.  Mundy  v. 
Jolliffe,  5  Myl.  &  Cr.  167.  See  also  Williams  v.  Evam,  L.  R.,  19  Eq.  547. 
In  these  cases  the  court  will  endeavour  to  find  out  what  was  the  oral  con- 
tract between  the  parties,  and  then  to  give  it  effect.  Mundy  v.  Jollijfe^ 
supra.  So,  where  the  parties  have  for  a  long  time  acted  on  the  assump- 
tion of  there  being  a  contract.  Blackford  v.  Kirkpatrick,  6  Beav.  232. 
See  further  the  judgments  in  D.  P.  in  Alderson  v.  Maddison,  infra.  An 
oral  agreement  for  an  easement  over  land  is  within  this  principle. 
McManus  v.  Cooke,  35  Ch.  D.  681. 

As  has  been  often  observed,  however,  the  court  will  enforce,  but  cannot 
make,  contracts.  Where,  therefore,  the  contract  is  incomplete ;  Tkynne, 
Ly,  V.  Glengally  EL,  2  H.  L.  C.  131,  158;  or,  its  terms  are  uncertain; 
Reynolds  v.  Waring,  You.  346 ;  Price  v.  Griffith,  1  D.  M.  &  G.  80 ;  the 
court  cannot  decree  specific  performance.  It  must  not  only  appear  what 
the  terms  of  the  agreement  are,  but  the  acts  of  part  performance  must  be 
referable  to  that  agreement  alone.  Price  v.  Salusbury,  32  Beav.  446,  459 ; 
affirm,  by  L.  JJ.,  see  Id,  461,  n.  And  an  act  which,  though  done  in  per- 
formance of  a  contract,  admits  of  explanation  without  supposing  a  con- 
tract, will  not  in  general  take  the  case  out  of  the  statute,  e.g,,  payment  of 
the  alleged  purchase-money.  Dale  v.  Hamilton,  supra.  See  also  Alder-- 
son  V.  Maddison,  7  Q,  B.  D.  174,  C.  A. ;  8  Ap.  Ca.  467,  D.  P. ;  and  Hum- 
phreys V.  Oreen,  10  Q.  B.  D.  148,  C.  A.  It  may  be  observed  that  where 
marriage  is  the  consideration  for  an  oral  contract,  the  entering  into  the 
marriage  is  not  a  part  performance  for  the  purpose  of  specific  performance. 
Caton  V.  Caton,  L.  B.,  1  Ch.  137. 

The  specific  performance  of  a  written  agreement  with  a  subsequent  oral 
variation,  stands  on  the  same  footing  as  mat  of  an  original  independent 
agreement.  See  Price  Y,Dyer,  17  Ves.  356,  and  Van  v.  Corps,  3  Myl.  A  K. 
269,  277.  But  a  plaintiff  seeking  to  enforce  a  written  contract,  could 
not,  in  general,  formerly,  in  equity,  any  more  than  he  could  at  law  (as  to 
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-which  vide  ante,  pp.  16  et  aeq.),  on  the  ground  of  fraud,  surprise,  or  mis- 
take, yary  its  terms  by  oral  eyidenoe ;  Price  y.  Dyer,  supra ;  Townshend, 
Mb,  of  V.  Stangroomy  6  Ves.  328 ;  except,  perhaps,  where  the  fraud  con- 
fiists  in  a  refussJ.  to  accede  to  a  promised  variation  on  the  faith  of  which 
the  plaintiff  entered  into  a  written  agreement.  Pember  v.  MaiherSy  1  Bro. 
C.  C.  52,  64 ;  Sugd.  V.  &  P.,  14th  ed.  174.  It  seems,  however,  that  under 
the  Judicature  Act,  1873,  s.  24  (7),  ante,  p.  300,  the  plaintiff  may  obtain 
both  ratification  of  the  contract  on  the  ^x>und  of  mis&kke,  and  also  specific 
performance  of  the  rectified  contract,    bee  Olley  v.  Fisher,  34  Ch.  D.  367. 

On  the  ground  that  the  statute  is  not  to  be  made  an  instrument  of 
fraud,  the  courts,  following  the  old  rules  of  equity,  will  enforce  the  con- 
tract where  the  absence  of  a  written  memorandum  is  caused  by  the  fraud 
of  the  other  party,  or  where  the  memorandum  has  been  fraudulently 
drawn  up  so  as  not  to  express  the  real  intention  of  the  parties.  See  note 
to  Pym  V.  Blackburn,  3  Ves.  38. 

See  further  on  this  subject  Sugden's  Y.  &  P.,  14th  ed.,  cap.  iv.  s.  7  ; 
and  Dart's  Y.  &  P.,  6th  ed.,  cap.  xviii. 

An  agent.  A.,  who  has  been  employed  to  buy  land,  cannot  retain  the 
land  himself  and  set  up  the  absence  of  a  written  aCTeement  between  him- 
self and  his  principal ;  Heard  v.  Pilleyy  L.  B.,  4  Gh.  548 ;  unless  the  land 
has  been  actuall^r  conveyed  to  A.,  in  which  case  the  Statute  of  Frauds,  s.  7, 
is  a  bar  to  a  claim  by  r,  BartUU  v.  Picker sgill,  4  East,  577,  n. ;  James 
V.  Smith,  W.  N.  1890,  p.  199,  Kekewich,  J.,  Mich.  S. 

Performance  of  conditions  j/recedenW]  "Where  the  defendant  relies  on  the 
non-performance  by  the  plaintiff  of  conditions  precedent,  he  must  plead 
the  defence  specially.  Eules,  1883,  0.  xix.  r.  15,  ante,  p.  301.  The 
record,  therefore,  sufficiently  indicates  the  proofs  necessary  at  Nisi  Prius. 
Certain  conditions  are,  by  the  Yendor  and  Purchaser  Act,  1874  (37  &  38 
Yict.  c.  78],  Bs.  1,  2,  now  incorporated  in  all  contracts  of  sale  of  land, 
unless  the  oontraiy  is  stipulated ;  such  of  these  provisions  as  are  likely  to 
be  important  at  Nisi  Prius  will  be  found  below. 

Proof  of  title,']    If  the  title  of  the  plaintiff  be  put  in  issue,  he  must 
prove  it.    In  the  absence  of  stipulation  to  the  conteiry,  the  vendor  was 
formerly  obliged  to  deduce  a  good  title  commencing  not  later  than  60 
years  back,  but  the  Yendor  and  Purchaser  Act,  1874,  s.  1  {vide  svpra), 
has  reduced  this  period  to  40  years ;  in  the  cases,  however,  in  which  the 
period  of  60  years  was  insufficient  (as  to  which  see  Sugd.  Y.  &  P.,  14th  ed., 
pp.  366,  367),  earUer  title  than  40  years  may  now  be  required.    Where 
abstracts  of  title  are  delivered,  the  refusal  to  complete  tne  purchase  is 
generally  preceded  by  some  communication  between  the  parties  in  which 
a  specific  objection  has  been  pointed  out,  and  the  title  tnereby  admitted 
to  DO  in  other  respects  imexceptionable.    See  Laythoarp  v.  Bryant,  1 N.  0. 
421,  per  Tindal,  C.  J.    It  is  sufficient  if  the  abstract  snow  a  good  equit- 
able title  in  the  vendor,  with  power  to  get  in  the  legal  estate  under  the 
Trustee  Act,  without  showing  where  the  outstanding  legal  estate  may  be* 
Camherwell,  <fec.  Building  Society  v.  Holloway,  13  0.  D.  754.    The  defen- 
dant may  insist  upon  any  defect,  whether  legal  or  equitable,  in  the  title 
deduced.    MaherUy  v.  RoUns,  5  Taunt.  625 ;  Elliot  v.  Edwards,Z  £.  &  P. 
181 ;  Jeakes  v.  WhiU,  6  Exch.  873 ;  21  L.  J.,  Ex.  265 ;  Stevens  v.  Austen, 
3  E.  &  E.  685;  30  L.  J.,  Q.  B.  212.    Where  the  vendor  has  no  power  of 
sale,  he  cannot  compel  tiie  purchaser  to  enter  into  a  fresh  contract  with 
some  one  else  who  Has  the  power.    In  re  Bryant  &  Bamingham*8  Gontrad, 
44  Ch.  D.  218.    Where  the  contract  expressly  provides  that  a  ^d  title 
shall  be  deduced,  evidence  that  the  purchaser  knew  of  the  existence  of 
oovenants  which  rendered  the  title  unmarketable  is  inadmissible.    Caio 
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y.  Thompaon,  9  d.  B.  D.  616,  G.  A.  It  is,  however,  otherwise  where  there 
is  no  such  express  Btipiilation.  See  In  re  Gloag  &  Miller^e  Contract,  23 
Ch.  D.  320,  327,  per  Fry,  J.  A  contract  for  *'  possession  "  means  posses- 
sion with  a  good  title.  Tilley  v.  ThomaSy  L.  B.,  3  Ch.  61.  The  vendor 
cannot  require  the  vendee  to  make  the  title  good  by  accepting  it,  and 
thereby  avoiding  a  prior  voluntary  conveyance.  Clarke  v.  Willok,  L.  H., 
7  Ex.  313. 

By  the  Vendor  and  Purchaser  Act,  1874,  s.  2,  r.  2, :  '*Eecitals,  state- 
ments,  and  descriptions  of  facts,  matters,  and  parties  contained  in  deeds, 
instruments,  Acts  of  Parliament,  or  statutory  declarations  20  years  old  at 
the  date  of  the  contract  shall,  unless  and  except  so  far  as  they  shall  be 
proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth  of 
such  facts,  matters,  and  descriptions."  By  rule  3 ;  **  The  inability  of  the 
vendor  to  furnish  the  purchaser  with  a  legal  covenant  to  produce  and 
furnish  copies  of  documents  of  title,  shall  not  be  an  objection  to  title  in 
case  the  purchaser  will,  on  the  completion  of  the  contract,  have  an  equit- 
able right  to  the  production  of  such  documents."  The  recital  in  a  deed 
twenty  years  old  that  the  then  vendor  was  seised  in  fee  simple,  is  evidence 
thereof  under  rule  2,  and  unless  disproved,  dispenses  with  production  of 
any  earlier  title.  Bolton  v.  X.  School  Board,  7  Ch.  D.  766.  See  also  In  re 
Mareh  and  Earl  Oranville,  24  Ch.  D.  11. 

The  plaintifE  is  held  to  strict  proof  of  his  derivative  title.  Croehy  v. 
Percy,  1  Camp.  30.  In  the  sale  of  leaseholds  more  than  sixty  years  old, 
in  the  absence  of  a  condition  to  the  contrary,  the  lease  itself  must  be 
produced.  Frend  v.  Buckley,  L.  B.,  5  Q.  B.  213,  Ex.  Ch.  A  contract 
for  the  sale  of  leasehold  property  is  not  satisfied  by  an  underlease,  unless 
the  contract  gives  the  purchisiser  notice  that  the  property  is  held  under  a 
derivative  lease.  Camberwell,  &c.  Building  Society  v.  HoUoway,  13  Ch. 
D.  754. 

Unless  there  were  a  stipulation  to  the  contrary,  there  was  formerly,  in 
evenr  contract  for  the  sale  of  a  lease,  an  implied  undertaking  to  make  out 
the  lessor's  title  to  demise,  as  well  as  the  title  of  the  vendor  to  the  lease ; 
Souter  V.  Drake,  5  B.  &  Ad.  992 ;  Hall  v.  BeUy,  4  M.  &  Ghr.  410 ;  and  see 
Stranka  v.  St,  John,  L.  B.,  2  C.  P.  376.  But,  by  the  Vendor  and  Pur- 
chaser Act,  1874,  8.  2,  r.  1 :  *'  Under  a  contract  to  grant  or  assign  a  term 
of  years,  whether  derived  or  to  be  derived  out  of  a  freehold  or  leasehold 
estate,  the  intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the 
title  to  the  freehold ;  "  and  now  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Vict.  c.  41),  ss.  3  {1),  13  (1),  on  a  contract  to 
sell  and  assign,  or  to  grant  a  lease  for  a  term  oi  years  to  be  derived  out  of 
a  leasehold  interest,  the  intended  assignee  or  lessee  has  not  the  right  to 
caU  for  the  title  to  the  leasehold  reversion.  If,  however,  he  can  show 
defects  in  the  lessor's  title,  he  may  insist  on  those  defects.  Jones  v.  WattSy 
43  Ch.  D.  574,  C.  A.  See  also  5A€p^€r(2  v.  Keatley,  1  C.  M.  &  B.  117.  See 
also  Sellick  v.  Trevor,  and  Phillips  v.  Calddeugh,  post,  p.  313.  But,  where 
the  contract  contained  a  similar  clause,  and  tne  defendant  agreed  to  sell 
to  the  plaintiff  the  lease  ^*as  he  held  the  same,"  it  was  held  that  the 
plaintin  could  not  raise  any  objection  to  the  lessor's  title.  Spratt  v. 
Jeffery,  10  B.  &  C.  249.  So,  where  the  condition  was  that  the  **  lessor's 
title  will  not  be  shown  and  shall  not  be  enquired  into."  Hume  v.  Bentley, 
5  D.  G.  &  S.  520 ;  21  L.  J.,  Ch.  760.  See  also  Best  v.  Hamand,  12  Ch.  D. 
1,  C.  A.  It  has,  however,  been  held  that,  notwithstanding  such  a  condi- 
tion, the  purchaser  may  raise  anv  objection  to  the  title  which  the  vendor 
himself  discloses.  Smith  v.  Robinson,  13  Ch.  D.  148.  And,  where  the 
contract  provided  that  it  should  form  no  objection  to  the  title  that  the 
indenture  was  an  underlease,  and  no  requisition  or  inquiry  should  be 
made  respecting  the  title,  the  purchaser  was  held  to  be  at  liberty  to  show 
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aliunde  that  the  lessor  was  nior^;agor  only,  and  had  no  power  to  grant 
the  lease.  Wadddl  y.  Wolfed  L.  B.,  9  Q.  B.  515.  See  also  Harnett  v. 
Baker,  L.  B.,  20  Eq.  50.  There  is  no  implied  contract  for  title  on  the 
sale  of  an  agreement  for  a  lease ;  for  this  is  only  a  sale  of  the  vendor' s 
interest  such  as  it  is.  Kintrea  v.  Preston,  1  H.  &  N.  357  ;  25  L.  J.,  Ex. 
287.  So,  on  a  sale  of  a  patent  right,  there  is  no  implied  warranty  of  valid 
letters  patent.  Hall  v.  Conder,  2  C.  B.,  N.  S.  22;  26  L.  J.,  C.  P.  138 ; 
Smith  V.  Neale,  2  C.  B.,  N.  S.  67;  26  L.  J.,  C.  P.  143.  See,  however. 
Chanter  v.  Leese,  5  M.  &  W.  698. 

In  a  sale  of  leaseholds,  where  the  licence  of  the  lessor  is,  by  the  terms 
of  the  lease,  required  for  an  assignment,  the  vendor  must  obtain  the 
re<mired  licence.  Winter  v.  Bumtrque,  14  W.  B.  281,  282,  M.  T.  1866, 
C.  jP.  ;  Id,  699,  Ex.  Ch.  As  to  the  tmie  when  such  licence  must  be  pro- 
duced, see  Ellis  v.  Rogers,  29  Oh.  D.  661,  C.  A.  Where  land  is  ta^en  by 
a  railway  company,  under  their  parliamentary  powers,  the  necessity  for 
such  licence  is  taken  away  by  the  operation  of  the  Act.  Slipper  y. 
Tottenham,  &c.  By,  Co.,  L.  ft.,  4  Eq.  112.  See  also  Bailey  v.  JDe  Creapigny, 
L.  B,,  4  Q.  B.  180. 

If  the  vendor  stipulate  that  he  shall  not  be  bound  to  produce  title  prior 
to  the  last  conveyance,  if  he  produce  an  earlier  title  bad  on  the  face  of 
the  abstract,  the  vendee  may  reject  it.  Sellick  v.  Trevor,  11  M.  &  W. 
722.  So,  if  the  vendor  agree  to  sell  a  ^'freehold''  residence,  under  a 
similar  condition,  and  the  title  deed  produced  show  that  the  property  is 
encumbered  with  a  condition  or  covenant,  the  vendee  may  reject  it,  as  he 
bargained  for  an  unencumbered  freehold*.  Phillips  v.  Calddeugh,  L.  B.,  4 
Q.  B.  159. 

Where  the  property  consisted  of  several  parcels  sold  by  auction  in 
distinct  lots  to  one  vendee,  Ld.  Kenton  is  said  to  have  held  that  the 
vendor,  having  made  out  a  title  to  a  single  lot  only,  the  whole  contract 
might  be  rescinded,  considering  the  purchase  of  the  several  lots  as  having 
been  made  with  a  view  to  a  joint  concern.  Chambers  v.  Griffiths,  1  Esp. 
150.  But,  where  several  lots  are  knocked  down  to  a  bidder  at  an 
auction,  and  his  name  is  marked  against  them  in  the  catalogue,  a  separate 
contract  arises  on  each  lot.  Boots  v.  Dormer,  Ld.,  4  B.  &  Ad.  77.  See 
the  cases  collected  and  discussed  in  Cammajor  v.  Strode,  2  Myl.  &  K.  706, 
724 ;  and  Chambers  v.  Griffiths,  supra,  cannot  be  maintained  as  an  autho- 
rity, except  where  it  can  be  shown  that  there  was  an  agreement  that  the 
purchaser  was  not  to  take  any  of  the  lots  unless  he  should  obtain  them 
all.  In  Dykes  v.  Blake,  4  N.  G.  463,  post,  p.  318,  the  vendee  was 
allowed  to  repudiate  two  lots,  bought  separately,  because  they  were  made 
the  subject  of  one  entire  contract  by  a  written  agreement  signed  at  the 
auction. 

An  alleged  delivery  of  an  '* abstract"  is  not  satisfied  by  proof  of  a 
delivery  of  the  deeds  themselves.  Home  v.  Wingfield,  3  M.  &  Gh:.  33. 
But,  an  alleged  delivery  of  a  *'  full  and  sufficient  abstract  of  title  '*  is 
satisfied  by  a  delivery  of  a  full  abstract  of  all  the  vendor's  title  deeds,  and 
of  the  facts  deducing  the  title  to  himself  or  a  trustee  for  him  (known  as  a 
perfect  abstract),  though  they  may  not  constitute  a  good  title ;  Blackburn 
V.  Smith,  2  Exch.  783 ;  and,  if  any  condition  refer  to  the  delivery  of  the 
abstract,  this,  in  any  question  as  to  time,  means  the  delivery  of  a  perfect 
abstract.  S.  C;  Hobson  v.  Bell,  2  Beav.  17;  Gray  v.  Fowler,  L.  B., 
8  Ex.  249,  279,  Ex.  Ch.  It  is  the  duty  of  the  purchaser  to  apply  for  the 
abstract,  as  well  as  of  the  vendor  to  deliver  it.  Guest  v.  Homfray,  5 
Ves.  818. 

When  an  abstract  is  delivered  by  the  vendor,  he  must  be  able  to  verify 
it  by  the  title  deeds  in  his  possession ;  Cornish  v.  Rowley,  1  Selw.  N.  P., 
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13th  ed.  219 ;  Berry  y.  Toung,  2  Esp.  640,  n. ;  and  the  yendee  may  resciiid 
the  contract  where  the  yendor  can  neither  conyey  nor  enforce  a  oonyey- 
ance  from  otherproper  parties.  Forrer  y.  Nashy  35  Beay.  167 ;  Brewer  y. 
Broadwood,  22  On.  D,  105.  As  to  the  time  within  which  the  yendor  must 
make  out  his  title,  vide  infra.  As  to  the  yendor^s  right  to  rescind,  on 
objection  being  taken  to  tiie  title,  vide  poet,  p.  320. 

Where  the  contract  '*is  subject  to  the  approyal  of  the  title  by  the 
yendee*s  solicitor,"  it  cannot  be  enforced  if  he  hand  fide  disapproye  of  the 
title.  Hudson  y,  Buck^  7  Ch.  D.  683.  See  also  Huaaey  y.  Home  Payne,  8 
Ch.  D.  670,  0.  A.;  4  Ap.  Ca.  311,  D.  P. 

Where,  without  a  stipidation  in  the  contract  to  that  effect,  the  purchaser 
takes  possession  before  completion  with  knowledge  that  there  are  defects 
in  the  title  which  the  yendor  cannot  remoye,  the  purchaser  waiyes  his  right 
to  haye  those  defects  remoyed  or  to  repudmte  tne  contract.  In  re  Gloag 
and  MiUer^e  Ooniract,  23  Gh.  D.  320.  Secua,  where  the  defects  are  remoy- 
able  by  the  yendor.    See  S.  0. 

Time  for  completion,  dhc,  when  material,']  When  a  day  is  fixed  for  com- 
pletion, unless  the  yendor  make  out  a  good  title  by  that  day,  the  pur- 
chaser was,  at  law,  entitled  to  rescind  the  contract ;  Cornish  y.  Rowley,  and 
Berry  y.  Towng,  ante,  pp.  313, 314 ;  Noble  y,  Edwardes,  5  Ch.  D.  378,  C.  A. ; 
eyen  though  it  appeal^  that  the  purchaser  was  not  r^ady  to  pay  the  pur- 
chase-money. Clarke  y.  King,  By.  &  M.  394.  If  no  time  be  mentioned  for 
the  yendor  to  make  out  a  good  title,  he  must  be  allowed  a  reasonable  time ; 
Samson  y.  Rhodes,  6  N.  0.  261 ;  but  Ld.  St.  Leonards  [V.  &  P.,  14th  ed. 
259  (/)]  adds  sed  quaere. 

But  although,  at  law,  the  time  of  completion  was  of  the  essence  of  the 
contract,  in  e(}uity  this  was  in  general  otherwise,  if  there  were  nothing  in 
the  express  stipulations  between  the  parties,  the  nature  of  the  property, 
or  the  surrounding  circumstances  which  would  make  it  inequitable  to  in- 
terfere with  and  modify  the  legal  right.  Roberts  y.  Berry,  3  D.  M.  &  G. 
284,  291,  per  Turner,  L.  J. ;  Tilley  y.  Thomas,  L.  B.,  3  Ch.  61,  67,  i>cr  Ld. 
Cairns,  L.  J.  By  the  J.  Act,  1873,  s.  25  (7),  ante,  p.  300,  the  rule  of 
equity  now  preyails.  Howe  y.  Smith,  27  Ch.  D.  89,  0.  A.  A  court  of 
equity  proceeded  on  the  principle  that,  haying  regard  to  the  nature  of  Hie 
subject,  time  was  immaterial  to  the  yalue,  and  was  urged  only  by  way  of 
pretence  and  eyasion.  Doloret  y.  Rothschild,  1  Sim.  &  St.  590.  This 
principle,  howeyer,  does  not  apply  where  the  property  fluctuates  in  yalue 
from  day  to  day,  as  in  the  case  of  foreign  stock :  time  is  then  of  the  essence 
of  the  contract.  S.  C.  So,  in  the  case  of  a  life  annuity ;  see  Wiihy  y. 
Cottle,  Turn.  &  B.  78.  Or,  of  a  reyersion ;  see  Newman  y.  Rogers,  4  Bro. 
C.  C.  391 ;  Spurrier  y,  Hancock,  4  Ves.  667 ;  Patrick  y.  MUner,  infra. 
So,  where  property  is  bought  for  the  purpose  of  residence ;  Tilley  y. 
Thomas,  supra ;  or,  of  trade,  as  in  the  case  of  a  grant  of  a  mining  lease ; 
Parker  y.  Frith,  1  Sim.  &  St.  199,  n. ;  or,  of  the  sale  of  a  public-nouse  as 
a  going  concern ;  Cowles  y.  Gale,  L.  B.,  7  Ch.  12.  In  this  latter  case  the 
transfer  of  the  licences  is,  in  the  absence  of  express  stipulation,  to  be  made 
under  the  Licensing  Act,  1872  (35  &  36  Yict.  c.  94),  s.  40,  (2) ;  and  if  not 
so  made,  the  punfaser  may  rescind.  See  S.  C,  and  Claydon  y.  Oreen, 
L.  B.,  3  C.  P.  511,  decided  on  9  Gk)0.  4,  c.  61,  s.  11,  the  corresponding 
enactment,  formerly  in  force,  and  now  repealed  by  the  later  Act.  The 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  does  not  affect  transfers.  Time 
is  also  of  the  essence  of  the  contract  in  equity  where  the  yendors  are  a 
fluctuating  body,  and  beneficially  interested,  as  in  the  case  of  an  eccle- 
siastical corporation.  Carter  y.  Ely,  Uean  of  7  Sim.  211.  Li  such  cases, 
howeyer,  if  the  conditions  of  sale  proyide  for  the  possibility  of  delay  in 
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completioii,  it  seems  that  time  is  not  of  the  essence  of  the  contract.  Patrick 
V.  Milner,  2  0.  P.  D.  342. 

If  either  party  have  been  guilty  of  dela^,  then,  although  time  was  not 
orie:inaUy  oi  the  essence  of  the  contract  in  equity,  the  other  party  may 
mai^e  it  so  by  giying  notice  to  complete  within  a  reasonable  time  limited 
by  such  notice.  Stewart  y.  Smith,  6  Hare,  222,  n. ;  Benson  y.  Lamb,  9 
Beav.  502 ;  Oreen  y.  Sevin,  13  Ch.  D.  599,  600,  per  Fry,  J.  What  is  a 
reasonable  time  depends  on  the  circumstances  of  each  case,  the  state  of  the 
title,  &c.,  and  it  is  impossible  to  lay  down  any  definite  rule  as  to  what  the 
length  of  the  notice  must  be.  See  Sugd.  V.  &  P.  14th  ed.,  268,  269; 
Dart,  V.  &  P.  5th  ed.  422,  423 ;  Crawford  y.  Toogoody  13  Ch.  D.  153 ; 
Oreen  y.  Sevin,  Id.  589. 

So,  conyersely,  although  time  may  haye  been  originally  of  the  essence 
of  the  contract,  or  made  so  by  subsequent  notice,  this  may  be  waiyed  by 
the  conduct  of  the  other  ppty .  Hudson  y.  Bartrum,  3  ifadd.  480 ;  Ci£tt$ 
y.  TTiodey,  13  Sim.  206.  Thus,  if  the  purchaser  proceed  with  the  purdbase 
after  the  expiration  of  the  time  fixed.  King  y.  Wilson ,  6  Beay.  124 ; 
Webb  y.  Hughes,  L.  B.,  10  Eq.  281.  And  the  same  principle  applies  to  a 
yendor.    See  Pegg  y,  Wisden,  16  Beay.  239. 

Where  the  contract  fixes  a  day  for  completion,  and  proyides  for  the 
payment  of  interest  from  that  day  till  completion,  time  is  not  so  much  of 
the  essence  of  the  contract  that  the  purchaser  can  at  once  repudiate  the 
contract,  if  it  be  not  completed  on  the  day  from  a  defect  of  conyeyance, 
and  not  of  title ;  the  purchaser  must  first  giye  the  yendor  notice  to  remoye 
the  defect  within  a  reasonable  time.    Hatten  y.  Bussell,  38  Oh.  D.  354. 

If  the  purchaser  haye  not  made  an  application  for  the  title  before  the 
commencement  of  the  action,  and  no  time  is  fixed  for  completing  the  con- 
tract, it  is  said  to  be  sufficient  if  the  plaintiff  can  show  a  good  title  in 
himself  at  the  time  of  trial.  Thompson  y.  Miles,  1  Esp.  185.  And  where 
time  is  not  of  the  essence  of  the  contract,  and  the  delay  originates  in  the 
state  of  the  title,  it  is  sufficient  if,  on  an  action  bein^  brought  by  the 
yendor  for  specific  performance,  he  make  out  a  good  title  at  the  time  of 
the  judgment.    Sugd.  Y.  &  P.,  14th  ed.  264. 

Beadiness  to  convey,"]  An  ayerment  of  readiness  to  conyey,  if  trayersed, 
is  negatiyed  by  proof  of  a  def ectiye  title ;  for  it  negatiyes  ability  to  conyey. 
De  Medina  y.  Norman,  9  M.  &  W.  820.  See  further  on  the  eyidence  under 
a  negatiye  of  readiness.  Action  for  not  accepting  goods,  post,  p.  516.  The 
plaintiff  is  not  bound  to  tender  a  conyeyance  where  (as  is  usual)  it  is  to  be 
prepared  by  and  at  the  cost  of  the  yendee.  Wilmot  y.  Wilkinson,  6  B.  &  0. 
506.  An  ayerment  of  readiness  at  the  steward's  office,  on  a  certain  day, 
to  complete  the  conyeyance  of  copyhold  by  surrender,  &c.,  is  proyed 
by  the  plaintiff's  readiness  to  go  to  the  office,  though  he  omitted  to  do  so, 
because  the  defendant  had  juS  before  that  day  told  him  that  he  should  not 
be  ready.  Perry  y.  Smith,  Car.  &  M.  554,  per  Patteson,  J.  As  to  the 
right  01  the  yendee  to  require  separate  conyeyances  of  parcels,  see  Egmont, 
EL  of  y.  SmUh,  6  Ch.  D.  469. 

By  the  Conyeyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  8(1),  **  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require 
that  tiie  conyeyance  to  him  be  executed  in  his  presence,  or  in  that  of  his 
solicitor,  as  such ;  but  shall  be  entitled  to  haye,  at  his  own  cost,  the  exe- 
cution of  the  conyeyance  attested  by  some  person  appointed  by  him,  who 
may,  if  he  thinks  fit,  be  his  solicitor." 

The  purchaser  might  at  common  law  haye  refused  to  take  a  conyeyance 
executed  under  a  power  of  attorney ;  for  it  multiplies  his  proofs,  and  there 
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is  the  risk  of  express  or  implied  revocations.  Anon.,  dted  1  Esp.  116; 
Bicharde  v.  Bartoyi,  Id.  269.  Under  the  Conveyancing  Act,  1882  (45  & 
46  Vict.  c.  39),  88.  8,  9  {ante,  p.  136),  a  power  of  attorney  may  be  made 
irrevocable,  in  favour  of  a  purchaser,  and  the  44  &  45  Vict.  c.  41,  b.  48  (1}, 
ante,  p.  136,  provides  a  means  of  proving  it  by  an  office  copy.  There  is 
no  provision  under  sect.  8,  eupra,  that  the  purchaser  may  provide  a  witness 
to  uie  execution  of  the  power,  and  it  is  very  doubtful  if  me  above  sections 
would  oblige  a  purchaser  to  accept  a  conveyance  executed  under  a  power. 
If  the  vendee  did  not  attend  to  complete,  it  was  no  objection  that  the 
vendor's  solicitor  had  not  a  formal  authority  to  receive  the  purchase  money. 
See  Cox  v.  Watson,  1  Ch.  D.  196. 

Claim  on  an  account  stated.']  Where  the  contract  is  not  in  writing  as 
required  by  the  Stat,  of  Fraudis,  plaintiff  may  sometimes  recover  on  a  claim 
for  an  account  stated  by  proving  an  acknowledgment  of  money  due. 
Coining  v.  Ward,  1  0.  B.  858 ;  Laycock  v.  Pickles,  4  B.  &  S.  497;  33  L.  J., 
Q.  B.  43,  cited  Action  on  account  stated,  post,  p.  558. 

Damages.']  Where  the  action  is  brought  before  conveyance,  the  defen- 
dant having  taken  possession  and  dispensed  with  the  execution  of  the 
convevance,  the  plaintiff  cannot  recover  the  whole  purchase  money,  but 
only  damages ;  for  the  land  continues  to  belong  to  nim.  Laird  v.  Pirn, 
7  M.  &  W.  474.  This  rule  applies  in  the  case  of  land  compulsorily  taken 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845. 
E.  London  Union  v.  Metropolitan  Rv,  Co.,  L.  B.,  4  Ex.  309.  The  plaintiff 
may  recover  his  bill  of  costs  without  proving  that  it  has  been  paid. 
Richardson  v.  Chasen,  10  Q.  B.  756. 

The  conditions  of  sale  usually  provide  for  the  payment  of  a  deposit  by 
the  purchaser,  which  is  to  be  forfeited  to  the  vendor,  on  default  of  the 
former  in  complying  with  the  other  conditions.  Where  the  purchaser 
fails  to  make  the  agreed  deposit,  tiie  vendor,  on  default  made  by  the 
purchaser  in  completion,  is  entitled  to  recover  the  amount  of  the  deposit. 
WaUis  V.  Smith,  21  Ch.  D.  243,  C.  A.  The  forfeiture  of  the  deposit  does 
not,  however,  prevent  the  vendor  from  recovering  ^neral  damages  on  the 
purchaser's  refusal  to  complete.  Icely  v.  Greu;,  6  Nev.  &  M.  467 ;  Essex 
V.  Daniell,  L.  E.,  10  C.  P.  638.  But,  where  the  vendor  resells  the  pro- 
perty under  a  usual  condition  of  sale,  and  does  so  at  a  loss,  he  must,  in 
suing  the  vendee  for  such  loss  and  for  the  expenses,  ^ve  him  credit  for  the 
amount  of  the  deposit  paid.  Ockenden  v.  Henly,  £.  B.  &  E.  485 ;  27 
L.  J.,  Q.  B.  361.  Where  the  contract  contains  a  variety  of  stipulations 
of  different  importance,  and  one  sum  is  stated  to  be  payable  on  oreach  of 
performance  of  any  one  of  them,  then  the  rule  has  been  uiat,  although  it  be 
called  by  the  name  of  liquidated  damages,  it  is  in  reality  a  penalty,  and 
the  actual  damage  sustained  is  alone  recoverable.  Magee  v.  Lavell,  JL.  B.» 
9  C.  P.  107,  111,  115.  See  also  Expte.  Hulse,  L.  R.,  8  Ch.  1022 ;  Exj^. 
Capper,  4  Ch.  D.  724 ;  Elphinstone,  Ld.  v.  Monkland  Iron  and  Coal  Co.^ 
11  Ap.  Ca.  332,  D.  P.  But  in  Wallis  v.  Smith,  supra,  the  C.  A.  doubted 
if  this  rule  applied  unless  one  of  the  stipulations  were  for  the  payment  of 
a  lesser  sum  of  money,  or  were  of  very  trivial  importance. 

Accidental  deterioration  after  the  date  of  the  contract  is  a  loss  which 
must  fall  on  the  vendee.  Robertson  v.  Skelton,  12  Beav.  260  ;  19  L.  J., 
Ch.  140.  Hence,  it  seems  that  such  loss  may  be  claimed  as  part  of  the 
plaintiff's  damages  occasioned  by  the  defendant's  non-completion.  As  to 
the  construction  of  an  alternative  claim  for  damages  in  an  action  for 
specific  performance,  see  Hipgrave  v.  Com,  28  Ch.  D.  356,  C.  A. 
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Defence, 

B}r  Rules,  1883,  0.  xix.  r.  15,  ante,  p.  301,  the  defendant  must  allege 
in  ms  statement  of  defence  all  facte  not  previously  stated  on  which  he 
relies,  and  must  raise  all  such  grounds  of  defence  as,  if  not  pleaded,  would 
be  likely  to  take  the  plaintiff  by  surprise.  Rule  17,  anUy  p.  301,  provides 
that  a  plaintiff  shall  not  deny  generally  the  allegations  in  the  statement 
of  claim.    See  Byrd  v.  Nunn,  5  Ch.  D.  781 ;  7  Oh.  D.  284,  C.  A. 

Deniai  of  Contract,']  By  Rules,  1883,  0.  xix.,  r.  20,  ante,  p.  302,  a  bare 
denial  of  a  contract  alleged  in  any  pleading  shall  be  construed  only  as  a 
denial  of  the  making  of  the  contract  in  fact,  and  not  of  its  legality  or  its 
8a£Bcienc^  in  law,  wnether  in  reference  to  the  Stat,  of  Frauds  or  other- 
wise. This  rule  requires  the  defendant  specifically  to  allege  in  his  defence 
that  he  relies  on  the  objection  to  the  contract  arising  under  the  statute. 
Clarke  v.  Callow ,  46  L.  J.,  Q.  B.  63,  0.  A.  As  to  when  a  written  con- 
tract is  dispensed  with  by  part  performance,  vide  ante,  pp.  309  et  seq. 

Fraud — Miedeecriptum,']  Fraud  must  be  specially  pleaded.  Rules, 
1883,  0.  xix.,  r.  15,  ante,  p.  301.  See  further  as  to  fraud,  Defences  to 
actions  on  simple  contra^ — Fraud,  post,  pp.  633  et  sea. 

It  is  a  defence  that  a  misdescription  has  been  wilfully  introduced  into 
the  conditions  of  sale  to  make  the  land  appear  more  valuable.  Norfolk, 
Dk.  ofy.  Worthy,  1  Gamp.  340;  and  see  Vernon  v.  Keys,  12  East,  637. 
The  result  of  the  decisions  on  this  point  is  thus  stated  by  Tindal,  0.  J.,  in 
Flight  V.  Booth,  1  N.  C.  376 ; — **  All  the  cases  concur  m  this,  that  where 
the  mis-statement  is  wilful  or  designed,  it  amounts  to  fraud,  and  such 
fraud,  upon  general  principles  of  law,  avoids  the  contract  altogether. 
But  with  reject  to  mis-statements  which  stand  clear  of  fraud,  it  is 
impossible  to  reconcile  all  the  cases ;  some  of  them  laying  it  down  that 
no  mis-statements  which  originate  in  carelessness,  however  gross,  shall 
avoid  the  contract,  but  shall  form  the  subject  of  compensation  only ; 
Norfolk,  Dk,  of  v.  Worthy,  supra  ;  Wright  v.  Wilson,  post,  p.  318,  whilst 
other  cases  lay  down  the  rule  that  a  misdescription  in  a  material  point, 
although  occasioned  by  negUgenoe  only,  not  by  fraud,  will  vitiate  the 
contract  of  sale.  Jones  v.  Edney,  3  Gamp.  284 ;  Waring  v.  Hoggart,  Ry. 
&  M.  39 ;  Stewart  v.  Alliston,  1  Mer.  26.  In  this  state  of  d^crepancy 
between  the  decided  cases,  we  think  it  is  at  all  events  a  safe  rule  to  adopt, 
that  where  the  misdescription,  although  not  proceeding  from  fraud,  is  in 
a  material  and  substantial  point  so  far  affecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed  that,  but  for  such  misdescrip- 
tion, the  purchaser  mi^ht  never  have  entered  into  the  contract  at  all,  m 
such  case  the  contract  is  avoided  altogether  and  the  purchaser  is  not  bound 
to  resort  to  the  clause  of  compensation.  Under  such  a  state  of  facts  tiie 
purchaser  may  be  considered  as  not  having  purchased  the  thing  which 
was  really  the  subject  of  the  sale,  as  in  Jones  v.  Edney,  supra,  where  the 
subject-matter  of  the  sale  was  described  to  be  a  free  pubhc-house,  while 
the  lease  contained  a  proviso  that  the  lessee  and  his  assigns  should  take  all 
the  beer  from  a  particular  breweiy,  in  which  case  the  misdescription  was 
held  to  be  fatal.*^  Accord,  In  re  Fawcett  and  Holmes,  42  Ch.  D.  150,  C.  A. 
See  also  Pulsford  v.  Richards,  17  Beav.  96. 

Where  premises  were  maid  fide  described  as  **  a  substantial  brick  build- 
ing," which  were  not  such,  and  a  plot  of  land  mentioned  in  the  particulars 
did  not  exist  at  all,  the  sale  was  neld  voidable.  Eobinson  v.  Musgrove,  2 
M.  &  Bob.  92.  So,  whore  they  were  described  as  an  "eligible  invest- 
ment; "  and  they  were,  in  fact,  liable  to  be  taken  under  a  local  public 
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act :  held  that  the  piurchaser  might  rescind  the  contract,  and  that  the  act, 
though  public,  was  not  notice  ^r  ee,  Ballard  y.  Way^  1  M.  &  W.  520. 
And,  where  the  premises,  indudmg  a  yard,  were  said  to  be  held  under  a 
term  of  23  years,  when,  in  truth,  tibe  yard,  which  was  an  essential  part, 
was  held  under  a  yearly  tenancy,  the  purchaser  was  allowed  to  rescind 
the  sale,  though  a  lease  of  the  yard  lor  the  same  term  was  afterwards 
procured  by  the  seller,  and  though  there  was  a  clause  in  the  conditions 
for  compensation  in  the  case  of  erroneous  description,  and  a  proyision  that 
the  contract  should  not  be  annulled  by  it.  Dohell  y.  ffutchinson,  3  Ad.  & 
E.  355.  Where  an  agreement  for  sale  contains  a  clause  similar  to  the  one 
in  the  last  case,  the  court  will  not  decree  specific  performance  where  the 
acreage  yaries  yery  largely  from  that  represented.  Durham,  EL  of  y. 
Legard,  34  Beay.  611 ;  34  L.  J.,  Oh.  589,  and  cases  there  cited.  Where 
an  estate  was  re{>re8ented  to  contain  1530  acres,  when  in  fact  it  contained 
only  1100  acres,  it  was  held  that  a  condition  that  the  estate  as  to  extent 
of  acreage  should  be  taken  to  be  conclusiyely  shown  by  certain  deeds, 
was  a  mere  conyeyancing  condition  as  to  identity,  and  that,  coupled  witii 
the  representation  as  to  the  acrea^,  it  did  not  estop  the  purchaser  from 
rescinding  on  the  ground  of  deficiency  in  acreage.  Aberaman  Irontoorke 
y.  Wickens,  L.  E.,  4  Gh.  101.  But,  where  it  was  proyided  by  the  condi- 
tions of  sale,  that  *'  if  any  mistake  should  be  made  in  the  description  of 
the  premises,  or  if  any  other  material  error  should  appear  in  the  parti- 
culars of  sale,  such  mistake  or  error  should  not  annul  the  sale,  but  a 
compensation  should  be  made,"  the  yendee  was  held  not  to  be  released 
from  the  contract  by  reason  of  a  misdescription  in  the  particulars  of  sale 
obyious  on  inspection  of  the  premises,  unless  such  misdescription  was 
wilful  and  designed.  Wright  y.  Wilson,  1  M.  &  Bob.  207.  So,  a  specific 
performance  for  the  purchase  of  a  meadow  was  decreed,  where  a  yisible 
footway  went  across  it,  of  which  no  notice  was  giyen.  Oldfidd  y.  Rounds 
5  Yes.  508;  see  Sugd.  Y.  &  P.,  14th  ed.  328.  Where  building  ground 
was  sold,  as  such,  without  notice  of  a  right  of  way  reseryed  across  it  by 
a  lease  of  another  portion  of  it,  held  that  the  contract  was  yoidable; 
and  the  purchaser  was  permitted  to  aycnd  it  as  to  two  lots  separately 
bought  at  an  auction,  tjiough  the  defect  applied  only  to  one  lot;  the 
seller  haying  afterwards  united  both  in  a  single  contract  of  sale  at  an 
entire  sum.  Dykes  y.  Blakey  4  N.  C.  463 ;  Accord.  ShackleUm  y.  Suicliffe, 
1  De  G.  &  Sm.  609.  See  also  Heywood  y.  Mallalieu,  25  Ch.  D.  357 ;  and 
Nottingham  Brick  and  Tile  Co.  y.  Butler,  15  Q.  B.  D.  261.  As  to  the  effect 
of  a  misleading  conyeyancing  condition,  see  Broad  y.  Munton,  12  Ch.  D. 
131,  0.  A.;  In  re  Marsh  and  Earl  Granville,  24  Ch.  D.  11,  C,  A.  A 
yendee  of  land  described  as  copyhold  is  not  compellable  to  accept  freehold, 
notwithstanding  a  proyision  that  errors  in  description  should  not  yitiate 
the  sale.  Ayles  y.  Cox,  16  Beay.  23.  See  Turquand  y.  Rhodes,  37  L.  J., 
Gh.  830.  An  agent  employed  to  find  a  purchaser  has  authority  to  describe 
the  property,  and  state  any  fact  or  circumstance  relating  to  me  yalue,  so 
as  to  bind  me  yendor.  Mullens  y.  Miller,  22  Ch.  D.  194.  See  also  Brttt 
y.  Clowser,  5  C.  P.  D.  376. 

When  more  than  one  person  is  employed  by  the  yendor  to  bid  at  a  sale 
by  auction  this  will  be  deemed  a  fraud.  Crdwder  y.  Austin,  3  Bing.  368 ; 
wheeler  y.  Collier,  M.  &  M.  126.  And,  the  employment  of  a  single  puffer 
when  the  sale  is  '*  without  reserye,"  ayoided  it  at  law.  Thomett  y. 
Haines,  15  M.  &  W.  367.  And,  where  the  sale  is  not  adyertised  as 
'*  without  reserye,"  the  employment  of  a  single  puffer,  unlmown  to  the 
bidders,  is  eyidence  for  the  jury  to  sustain  me  defence  of  fraud.  Orem 
y.  Baverstock,  14  C.  B.,  N.  S.  204 ;  32  L.  J.,  C.  P.  181.  But  a  sale  is  not 
ayoided  by  the  fictitious  bidding  of  a  mere  stranger.     Union  Bank  y. 
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Munster,  37  Ch.  D.  51.  By  30  &  31  Vict.  c.  48,  s.  4,  the  rule  in  equity  is 
made  tlie  same  as  at  law ;  see  also  sects.  5  and  6,  infra.  It  seems  that 
an  auctioneer  who  advertises  a  sale  "without  reserve,"  and  without  dis- 
closing his  principal's  name,  is  liable  to  an  action,  if  he  knock  down  the 
lot  to  the  principal's  bidding  after  that  of  the  plaintiff.  Warlaw  v.  Harri- 
«m,  1  E.  &  E.  309;  29  L.  J.,  Q.  B.  14,  Ex.  Ch.  Where,  however,  a 
reference  was  made  by  name  to  the  solicitor  of  the  mortgagee  by  whose 
direction  the  sale  was  represented  to  be  made,  the  auctioneer  was  held  not 
to  be  liable.    Mainprice  y.  Westley,  6  B.  &  8.  420 ;  34  L.  J.,  Q.  B.  229. 

By  30  &  31  Yict.  c.  48,  s.  5,  it  is  enacted,  **  that  the  particulars  or  con- 
ditions of  sale  by  auction  of  any  land  shall  state  whether  such  land  will 
be  sold  without  reserve,  or  subject  to  a  reserved  price,  or  whether  a  right 
to  bid  is  reserved;  if  it  is  stated  that  such  land  will  be  sold  without 
reserve,  or  to  that  effect,  then  it  shall  not  be  lawful  for  the  seller  to 
employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take  know- 
ingly any  bidding  from  any  such  person."  By  sect.  6,  where  the  sale  is 
declared  *'  to  be  subject  to  a  right  for  the  seller  to  bid,  it  shaU  be  lawful 


for  the  seller,  or  any  one  person  on  his  behalf,  to  bid  at  such  auction  in 

hink  pi 
the  sale  is  subject  to  a  reserved  bidding,  this  Act  renders  it  illegal  for  the 


such  manner  as  he  may  think  proper."    Where  the  conditions  state  that 


vendor  to  employ  a  person  to  bid  up  to  the  reserved  price,  unless  the  right 
to  do  so  is  expressly  stipulated  for.     Oilliat  v.  Oilltai,  L.  R.,  9  Eq.  60. 

Sale  of  leaeeholde,']  The  purchaser  is  not  bound  to  complete  a  contract 
for  the  purchase  of  a  lease,  if  subject  to  onerous  covenant  of  an  imusual 
character,  unless,prior  to  the  contract,  he  had  an  opportunity  of  ascertain- 
ing the  terms  of  the  covenants.  Reeve  v.  Berridge,  20  Q.  B.  D.  523,  0.  A. 
So  in  the  case  of  a  contract  to  take  an  underlease,  ffyde  v.  Warden  ^  S 
Ex.  D.  72,  0.  A. 

Vendee  against  Vendor. 

If  the  vendor  refuse,  or  is  unable  to  complete  his  contract,  the  purchaser 
may  eitiier  sue  for  damages  for  such  breach  of  contract;  or  in  case  he  has 
made  a  deposit  or  paid  part  of  the  purchase  money  and  has  not  taken  pos- 
session, may  sue  to  recover  it  back  as  money  had  and  received.  So,  if  a 
fraud  has  been  practised  on  him  by  the  vendor  to  induce  him  to  buy,  the 
vendee  may  rescind  the  contract,  and  sue  for  the  deposit.  Thomett  v. 
Haines,  ante,  p.  318. 

In  a  special  action  on  the  contract  by  the  purchaser,  he  must  prove  the 
contract,  if  denied ;  and  by  other  defences  he  may  be  put  to  prove  the 
performance  of  conditions  precedent,  and  all  other  matters  traversed  by 
the  defendant.  The  vendee  is  entitled  to  have  a  ^ood  title ;  vide  ante, 
p.  311 ;  but  this  ri^ht  is  lost  by  failure  to  take  objections  to  that  disclosed 
on  the  abstract  within  the  time  limited  by  the  contract.  Rosenberg  v. 
Cook,  8  Q.  B.  D.  162,  0.  A.  In  this  case  the  vendee  was  held  entitled  to 
deliverer  of  possession,  only,  of  the  land  bv  the  vendor.  When  the  defen- 
dant's title,  as  stated  in  the  abstract,  is  objected  to,  it  will  not  be  enough 
to  prove  that  the  title  has  been  deemed  by  conveyancers  to  be  insufficient ; 
the  defect  must  be  pointed  out;  Camfield  v.  Gilbert,  4  Esp.  221 ;  and  the 
plaintiff  cannot,  at  the  trial,  insist  upon  any  objection  to  the  title,  as 
stated  therein,  which  he  neglected  to  take  at  the  time  of  rescinding  the 
contract,  and  which  might  have  been  remedied  by  the  vendor  if  taken 
before.  Todd  v.  Hoggart,  M.  &  M.  128,  cor.  Ld.  Tenterden,  0.  J.  The 
vendor  may  compel  delivery  of  particulars  of  every  matter  of  fact  relied 
upon  as  an  objection;  but  not  of  matter  of  law.    Roberts  v.  Rowlands,  3 
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M.  &  W.  543.  If  no  particulars  have  been  giren,  and  tlie  pleadings  are 
general,  the  vendee  will  be  at  liberty  to  prove  any  infraction  of  the  con- 
ditions of  sale.     Squire  v.  Tody  1  Camp.  293. 

Where  the  sale  is  subject  to  a  condition  that  if  the  purchaser  make 
any  requisition  which  *^the  vendor  should  be  unable  or  unwUling  to 
remove  or  comply  with/'  the  right  to  rescind  thereunder  must  be 
exercised  reasonably.  In  re  Starr-Bowkett  Building  Society  and  Sibun'e 
Contract,  42  Ch.  D.  375,  0.  A.  It  arises  as  soon  as  the  requisition  is 
made.  S.  C.  The  vendor  is  not  bound  to  state  his  reasons  for  rescission. 
S.  0.  After  rescission,  the  contract  is  at  an  end,  and  the  subsequent 
withdrawal  by  the  purchaser  of  his  requisitions  has  no  eif ect.  In  re 
Dames  and  Woody  29  Oh.  D.  626,  0.  A.  See  further,  as  to  rescission  under 
such  a  condition,  Gray  v.  Fowler,  L.  E.,  8  Ex.  249,  Ex.  Ch. ;  WoolooU  v. 
Feggiey  15  Ap.  Ca.  42,  P.  0. 

As  to  when  the  vendee  is  entitled  to  sue  the  vendor  for  not  completing 
on  the  day  fixed,  vide  ante,  pp.  314  e<  seq. 

As  to  action  for  deposit,  vide  infra.  After  the  pui'chaser  has  re- 
covered the  deposit  only  from  the  auctioneer,  he  may,  m  a  special  action 
against  the  vendor,  recover  interest  and  the  expenses  of  investigating  the 
title.  FarquJiar  v.  Farley,  7  Taunt.  592.  The  expenses  of  investigating 
the  title  cannot  be  recovered  under  a  claim  for  money  paid.  Camfield  v. 
GilheH,  4  Esp.  221. 

As  a  generied  rule,  the  vendee  is  bound  to  tender  a  conveyance  to  the 
vendor  for  execution  by  him.  Poole  v.  Hill,  6  M.  &  W.  835.  Yet,  even 
when  he  is  bound  by  the  express  terms  of  the  contract  to  tender  one,  if  a 
bad  title  be  produced,  he  may  maintain  an  action  for  the  recovery  of  his 
deposit  without  tendering  it.  Seaward  v.  Willock,  5  East,  198,  202,  per 
Ld.  Ellenborough ;  and  m  Lowndes  v.  Bray,  Sugd.  V.  &  P.,  14th  ed. 
364  {b).  So,  where  the  vendor  has,  by  seUing  the  estate,  incapacitated 
himself  from  executing  a  conveyance  to  the  purchaser,  further  trouble 
and  expense  on  the  plaintiffs  part  are  unnecessary,  and  he  may  sustain 
an  action  without  tendering  a  conveyance,  or  the  purchase  money.  Love- 
lock  V.  Franklyn,  8  Q.  B.  371.  As  to  the  vendee's  right  to  rescind  the 
contract  on  the  ground  of  want  of  title  in  the  vendor,  vide  ante,  p.  313. 

After  the  completion  of  the  conveyance  the  purchaser  may,  if  he  were 
induced  to  enter  into  the  agreement  by  fraud,  maintain  an  action  to  set 
aside  the  agreement  and  recover  his  purchase  money.  Baddy  v.  WiUiami, 
3  J.  &  L.  1 ;  or  for  damages,  vide  poet,  Actiofi  for  Deceit  and  Mierepre- 
sentation.  Where  he  was  induced  to  enter  into  it  by  an  innocent  mis- 
representation, he  may  maintain  an  action  to  set  it  aside,  and  to  recover 
his  purchase  money ;  vide  id,  ;  but  he  cannot,  in  the  absence  of  a  special 
term  in  tiie  agreement  of  purchase  that  he  shall  be  allowed  compensation, 
maintain  an  action  for  damages.  Clayton  v.  LeecJi,  41  Ch.  D.  103,  C.  A., 
approving  Beeley  v.  Beeley,  9  Ch.  D.  103;  Brett  v.  Clowser,  5  C.  P.  D. 
376;  Jcliffe  v.  Baker,  11  Q.  B.  D.  255.  Where,  however,  there  is  such 
special  term  in  the  agreement,  it  has  been  held  tiiat  it  is  not,  for  this 
purpose,  merged  in  the  conveyance,  and  that  the  purchaser  may  recover 
dtunages  thereon.  Palmer  v.  Johnson,  13  Q.  B.  D.  351,  C.  A.,  following 
Bo8  V.  Helsham,  Jj,  E.,  2  Ex.  72;  In  re  Turner  and  Skdton,  13  Ch.  D. 
130.  This  view  is,  however,  opposed  to  that  expressed  in  Sugden*8  Y.  & 
P.  14th  ed.,  p.  549,  and  Dart's  V.  &  P.  cap.  xiv.  ss.  5,  6. 

Claim  for  deooeit,'^  To  enable  the  purchaser  to  TnamfAiTi  an  action  for 
money  had  and  received  to  recover  the  deposit,  the  contract  must  be  dis- 
affirmed ah  initio.  Some  of  the  grounds  upon  which  it  may  be  rescinded  are 
stated  ante,  pp.  313,  314.    As  to  when  the  purchaser  is  entitled  to  roecind 
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the  contract  on  the  ground  of  non-completion  of  the  contract  on  the 
appointed  day,  vide  ante,  pp.  314,  315.  If  the  purchaser  have  taken  pos- 
session of  the  premises  under  the  contract,  he  has  adopted  the  contract, 
and  cannot  disafiOrm  it  afterwards  by  quitting  the  premises,  as  the 
parties  cannot  be  put  in  the  same  situation  in  which  they  before  stood. 
Hunt  V.  Silk,  5  East,  449.  See  also  In  re  Gloag  and  Miller's  Contract,  23 
Ch.  D.  320,  cited  ante,  p.  314.  His  remedy  is  then  on  the  contract  itself. 
Blackburn  v.  Smith,  2  Exch.  783.  If  the  purchaser  repudiate  the  con- 
tract. Ex  parte  Barrell,  L.  B.,  10  Ch.  512 ;  or  fail  to  complete  it  within  a 
reasonable  time,  Howe  y.  Smith,  27  Oh.  D.  89,  G.  A. ;  he  cannot  recover 
the  deposit,  though  there  be  no  clause  of  forfeiture  in  the  contract.  And, 
even  if  the  contract  be  oral  only,  the  purchaser  cannot,  by  repudiating  it, 
after  he  has  obtained  the  abstract  and  sent  requisitions  thereon,  entitle 
himself  to  recover  the  deposit.  Thomas  v.  Brown,  1  Q.  B.  D.  714.  It 
seems  that  the  purchaser  cannot  recover  the  deposit  if  he  would 
get  a  good  holdmg  title,  even  although  it  is  not  one  which  the 
court  would  force  on  him.  See  Nottingham  Patent  Brick  and  Tile  Co.  v. 
Butler,  16  Q.  B.  D.  778,  C.  A.  Where  the  vendee.  A.,  has  accepted  the 
title,  and  the  vendor,  B.,  has  forfeited  the  deposit  under  a  clause  in  the 
contract  for  non-completion,  A.  cannot  afterwards  recover  it  on  the 
ground  that  the  title  was  bad.  Soper  v.  Arnold,  37  Ch.  D.  96,  C.  A. ;  14 
Ap.  Ca.  429,  D.  P. 

When  the  plaintiff  seeks  to  recover  the  deposit,  he  must  prove  payment 
of  it  to  the  defendant.  A  payment  to  the  a^nt  of  the  vendor  is,  in  law, 
a  payment  to  the  principal ;  and  in  an  action  against  the  latter  for  the 
recovery  of  the  money,  it  is  immaterial  whether  it  has  actually  been  paid 
over  to  nim  or  not.  Norfolk,  Dk.  ofy.  Worthy,  1  Camp.  337.  But  if  the 
deposit  has  been  paid  to  the  auctioneer,  an  action  for  it  will  lie  against 
him  before  payment  over  to  his  principal,  for  he  is  in  the  nature  of  a 
stakeholder;  Burrough  v.  Skinner,  5  Burr.  2639;  or,  if  he  has  paid  it  over 
after  notice  of  the  defect  in  the  titie ;  Edwards  v.  Hodding,  5  Taunt.  815 ; 
and  even,  it  should  seem,  after  payment  over  to  the  principal  without 
notice ;  for  he  ought  to  keep  the  deposit  until  the  sale  is  complete,  and  it 
appears  to  whom  it  ought  to  be  paid.  Gray  v.  Gutteridge,  1  M.  &  By. 
614.  No  notice  to  the  auctioneer  previous  to  the  action  being  brought 
against  him  as  stakeholder  is  necessary.  Duncan  v.  Cafe,  2  M.  &  W. 
244.  Interest  on  the  deposit  cannot,  m  general,  be  recovered  in  such 
action.  Lee  v.  Munn,  8  Taunt.  45;  Farguhar  v.  Farley,  7  Taunt.  694. 
But  it  may  be  given  by  the  jury  under  3  &  4  Will,  4,  c.  42,  s.  28,  as 
damages,  if  a  demand  for  the  repayment  of  the  money  has  been  made 
with  a  notice  that  interest  will  be  claimed ;  vide  Actum  for  interest,  post, 
p.  596.  Where  an  auctioneer  does  not  disclose  the  name  of  principal, 
an  action  will  lie  against  himself  for  damages  for  the  breach  of  contract. 
Hanson  v.  Boberdeau,  Feake,  120;  Sirnon  v.  Motivos,  3  Burr.  1921. 

Damages.']  Where  the  contract  is  oral  the  vendee  can  recover  the  de- 
posit only,  for  he  cannot  sue  upon  the  special  contract.  Walker  y. 
Constable,  1  B.  &  P.  306.  In  other  cases  the  purchaser  may  recover,  in  a 
special  action  against  the  vendor,  the  deposit  with  interest,  and  the 
expenses  of  investigating  the  title,  searching  for  judgments,  &o.  Hodges 
y.  Lichfield,  El.  of,  1  N.  C.  492 ;  Turner  y.  Beaurain,  Sugd.  V.  &  J?., 
14tii  ed.,  362 ;  Farquhar  y.  Farley,  7  Taunt.  592.  And  such  expenses  as 
a  solicitor's  bill  may  be  recovered  under  an  averment  that  plamtiff  **  had 
been  put  to  great  expenses,  to  wit,  &c.,  in  and  about  investigating  the 
title,  &c.,  although  not  actually  paid.  Bichardson  y.  Chosen,  10  Q.  B. 
756.    If  the  purcmiBe  money  has  been  lying  ready  without  any  interest 
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being  made  of  it,  and  it  was  reasonable  to  keep  it  so  lying,  interest  may 
be  recovered  as  damages.  Sherry  v.  Oke^  3  Dowl.  349.  But  a  person 
who  has  agreed  to  advance  a  sum  on  a  mortgage,  cannot  recover  interest 
on  it  whore  the  negotiation  fails  for  want  of  title,  unless  there  be  a  special 
contract  to  pay  it.     Sweetland  v.  Smith,  1  Or.  &  M.  585. 

The  purchaser  cannot  recover  expenses  incurred  previously  to  entering 
into  tkie  contract ;  nor  the  expenses  of  a  survey  of  the  estate  made  before 
he  knows  the  title ;  nor  the  expense  of  a  conveyance  drawn  in  anticipation; 
nor  the  extra  costs  of  a  suit  for  specific  performance  brought  by  the  vendor; 
nor  losses  on  the  re-sale  of  stock  prepared  for  the  farm.  Hodges  v.  Lieh- 
field,  EL  of,  ante,  p.  321.  So  where  the  vendee  filed  a  bill  for  specifio 
performance,  which  was  dismissed  in  consequence  of  the  defective  title, 
he  was  not  permitted  to  recover  these  costs  in  an  action  against  the 
vendor  for  breach  of  contract.  Maiden  v.  Fyeon,  11  Q.  B.  292.  Nor  can 
the  vendee  recover  any  expenses  incurred  in  preparing  a  conveyance  after 
the  defect  in  title  was  discovered;  Pouneett  v.  Fuller,  17  C.  !B.  660;  25 
L.  J.,  C.  P.  145 ;  or  in  further  fruitless  negotiations.  Sikes  v.  Wild,  1  B. 
&  S.  687 ;  30  L.  J.,  Q.  B.  325,  Ex.  Ch. ;  4  B.  &  8.  421 ;  32  L.  J.,  a  K 
375.  And  where  a  lessee,  with  power  to  alter  and  improve,  had  an  option 
to  purchase,  and,  after  laying  out  money  in  improvements,  elected  to 
purchase,  and  the  titie  proved  oad,  he  was  held  entitled  only  to  damagea 
for  the  breach  of  contract,  but  not  for  expense  of  improvements.  Worth" 
ingion  v.  Warrington,  8  C.  B.  134.  Where  the  defendant  agreed  to  demise 
lands  to  the  plaintiff,  and  to  deduce  a  good  titie  thereto,  and  the  plaintiff 
had  formed  a  company  to  establish  certain  works  on  it,  and  me  titie 
proved  to  be  a  bad  one,  it  was  held  that  the  plaintiff  might  recover  the 
expenses  of  the  agreement,  of  investigating  the  titie  and  endeavouring  to 
procure  a  good  one  and  to  obtain  the  lease ;  but  not  the  expense  of  raising 
the  purchase  money  with  interest,  or  of  forming,  establishing,  and  regis- 
tering the  company,  nor  the  profits  that  would  have  accrued  either  to  tiie 
company  from  the  lease,  or  to  the  plaintiff  as  their  solicitor,  in  carrying 
their  project  into  effect;  the  latter  heads  of  expense  being  either  premature 
or  speculative.     Jfansh'p  v.  Padwick,  6  Exch.  615. 

The  purchaser  is  not  in  general  entitied  to  recover  compensation  for  the 
fancied  goodness  of  his  bargain,  where  the  vendor  is,  without  fraud,  in- 
capable of  making  a  titie.  Flureau  v.  ThornhiU,  2  W.  Bl.  1078  ;  Bain  v. 
Fothergill,  L.  R.,  7  H.  L.  158.  This  rule  is  of  general  application,  and 
the  exception  engrafted  thereon  by  Hopkins  v.  Orazebrook,  6  B.  &  C.  31 ; 
Robinson  v.  Harman,  1  Exch.  850,  is  no  longer  law.  S.  C.  The  purchaser 
can  by  an  action  for  deceit  only  recover  any  damages  beyond  the  expenses 
he  has  incurred.  S.  C,  per  Ld.  Chelmsford,  L.  K.,  7  H.  L.  207 ;  Engd 
V.  Fitch,  L.  R.,  3  Q.  B.  314 ;  L.  B.,  4  Q.  B.  659,  Ex.  Ch.  So  a  purchaser 
who  has  obtained  a  decree  for  specific  performance  cannot  in  general 
recover  damages  for  delay  in  completion.  Rowe  v.  London  ScJmoI  Board, 
36  Ch.  D.  619.  A  contract  to  grant  an  easement  is  for  this  purpose 
equivalent  to  a  contract  to  sell  land.  S.  C.  Where,  however,  uie  sale 
does  not  go  off  for  want  of  title,  but  by  reason  of  the  refusal  of  the  vendor 
to  take  the  necessary  steps  to  give  possession  to  the  vendee,  it  seems  that 
the  plaintiff  can  recover  damages  for  the  loss  of  the  barmiin,  the  measure 
of  damages  being  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach.  Engel  v.  Fitch,  supra.  The  price  at 
which  the  estate  was  afterwards  sold  is  primd  facie  evidence  of  its  market 
value.  S.  C. ;  and  see  Godwin  v.  Francis,  L.  R.,  5  0.  P.  295,  cited  sub 
tit.  Action  on  warranty  of  authority ,  pott,  p.  474,  Where  A.  agreed  to  let 
premises  to  B.,  knowing  his  intention  to  carrv  on  a  trade  thereon,  B.  was 
neld  entitled  to  recover  from  A.,  for  the  breach  of  this  agreement,  damages 
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for  the  loss  of  anticipated  business  during  the  time  he  necessarily  occupied 
in  getting  other  premises.  Jaquea  y.  Millar,  6  Oh.  D.  153.  So  loss  of 
rent  may  be  reooyered  as  damages.  B,  Bristol  Permanent  Building  Society 
y.  Bomash,  35  Gh.  D.  390.  As  to  the  effect  of  a  proyision  in  the  contract 
for  the  payment  of  a  penalty  or  liquidated  damages,  vide  ante,  p.  316. 
As  to  what  damages  are  recoyerable  under  a  claim  for  the  deposit,  vide 
afUe,  p.  321. 


ACnON  FOE  USE  AND  OCCUPATION. 

This  action  is  grounded  on  stat.  11  Geo.  2,  c.  19,  s.  14,  by  which  it  is 
enacted  that  it  shall  be  lawful  for  landlords,  where  the  agreement  is  not 
by  deed,  to  recoyer  a  reasonable  satisfaction  for  the  lands,  tenements,  or 
hereditaments  held  or  occupied  by  the  defendants,  in  an  action  on  the  ease 
for  the  use  and  occupation  of  what  was  so  held  or  enjoyed ;  and  if,  on  the 
trial  of  such  action,  any  parol  demise  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reseryed  shall  appear,  the  j)laintiff  shall 
not  therefore  be  non-suited,  but  may  make  use  thereof  as  eyidence  of  the 
quantum  of  damages  to  be  recoyered.  But,  the  action  of  debt  for  rent  on 
a  contract  for  use  and  occupation  lies  at  common  law  and  not  upon  this 
statute.  Egler  y.  Marsden,  5  Taunt.  25 ;  Gibson  y.  Kirk,  1  Q.  JB.  850 ; 
and  per  Bramwell,  B.,  in  Churchward  y.  Ford,  cited  infra.  It  may  be 
obseryed  that  since  the  abolition  of  real  actions  by  stat.  3  &  4  Will.  4, 
c  42,  debt  for  a  rentcharge  in  fee  will  lie  against  the  tenant  in  possession 
of  the  land;  TJiomas  y.  Sylvester,  L.  B.,  8  Q.  B.  368 ;  Searle  y.  Cooke,  43 
Ch.  D.  519,  C.  A. ;  eyen  although  the  rentcharge  may  be  also  recoyerable 
under  44  &  45  Yict.  c.  41,  s.  44.  S.  C.  It  will  not,  howeyer,  lie  personally 
against  the  official  liquidator  of  a  company  in  whom  the  land  out  of  whidbi 
the  rentcharge  issues  has  been  yested  by  order  of  the  court  under  the 
Companies  Act,  1862,  s.  203.     Oraham  y.  Edge,  20  Q.  B.  D.  683,  C.  A. 

Plaintiffs  titled]  If  the  defendant  haye  come  in  imder  the  plaintiff,  or 
haye  acknowledged  his  title  by  the  ]^yment  of  rent  to  him  or  otherwise, 
he  will  not  be  permitted  to  impeach  it  at  the  trial ;  Syllivan  y.  Siradling, 
2  WilB.  208 ;  Cooke  y.  Loxlej/,  5  T.  E.  4 ;  Phipps  y.  ScuHhorpe,  1  B.  &  A. 
50 ;  and  it  is  not  material  in  such  case  that  the  plaintiff  should  haye  the 
legal  estate.  Hull  y.  Vaughan,  6  Price,  157.  Thus,  if  cestui  que  trust 
demises,  he  is  the  person  to  sue  for  the  rent,  and  not  the  trustee,  though 
the  latter  may  haye  giyen  notice  to  defendant  to  pay  to  him.  Churchward 
y.  Ford,  2  H.  &  N.  446;  26  L.  J.,  Ex.  354.  But,  unless  the  defendant 
came  in  under  the  plaintiff,  or  had  recognized  his  title,  the  plaintiff  could 
only  recoyer  rent  from  the  time  that  the  legal  estate  yested  in  him.  Colib 
y.  Uarpenter,  2  Camp.  13,  n.  It  seems,  howeyer,  that  since  the  J.  Acts  it 
is  sumcient  if  the  plaintiff  has  a  ri^ht  in  eq[uity  to  receiye  the  rents  as 
such.  Tenants  in  common  may  join  in  this  action  on  a  parol  yearly 
tenancy,  if  the  tenant  has  always  paid  the  rent  to  a  joint  agent  of  the 
plaintiff ^s ;  for  this  is  eyidence  of  a  joint  letting.  Last  y.  Dinn,  28  L.  J., 
£Sx.  94.  Where  a  party,  after  letting  defendant  into  possession  on  an 
agreement  for  a  fuku-e  lease,  mortgaged  the  premises  to  the  plaintiff, 
tmo  ^ye  notice  to  the  defendant  of  the  mortgage,  it  was  held  that  the 
plaintiff  might  recoyer  in  this  form  of  action  rent  accruing  due  for  a  half-- 
year subsequent  to  the  mortgage,  and  during  the  currency  of  which  the 
notice  was  giyen.  Bawson  y.  Eicke,  7  Ad.  &  E.  451.  A  defendant, 
whose  tenancy  began  under  A.,  and  who  has  since  paid  rent  to  the  cestui 
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q\i£  trust  under  A.'s  will,  cannot  set  up  the  want  of  the  legal  estate  to  an 
action  for  use  and  occupation  by  cestui  que  trusty  though  the  fact  is  disclosed 
by  the  plaintiffs  evidence.  Dolby  y.  Iles^  11  Ad.  &  £.  335.  The  assignee 
of  the  landlord  of  A.,  who  holds  under  a  parol  lease,  may  sue  A.  in  this 
action,  although  there  has  been  no  recognition  of  tenancy  or  promise  as 
between  him  and  the  assignee ;  at  least  where  the  grant  by  the  assignor 
was  '*for  himself  and  assigns."  Standen  y.  Chrismcu,  10  Q.  B.  13o. 
There  is  a  distinction  between  the  case  where  a  person  has  actually  reoeiyed 
possession  from  one  who  has  no  title,  and  the  case  where  he  has  merely 
attorned  by  mistake  to  one  who  has  title ;  in  the  former  case  the  tenant 
cannot,  except  under  yery  special  circumstances,  dispute  the  title ;  in  the 
latter  he  may.  Ftr  Bayley,  J.,  in  Cornish  y.  Searelly  8  B.  &  G.  475 ; 
Rogers  y.  Pitcher ^  6  Taunt.  202 ;  Oravenor  y.  Woodhouse^  1  Bing.  38 ;  and 
see  the  cases  cited  post,  sub  tit.  Replevin — Tenancy  of  Plaintiff,  Thus, 
where  a  tenant  took  premises  from  **  A.  and  B.,  for  and  on  behalf  of  the 
trustees  of  the  joint  estate  of  C.  and  D.,''  and  it  appeared  at  the  trial,  on 
the  evidence  of  the  plaintiffs  (who  described  themselves  in  the  declaration 
as  joint  trustees),  thJat  they  were  trustees  of  C.  only ;  it  was  heldlhat  the 
.  tenant  was  estopped  from  taking  advantage  of  this  variance.  Fleming  y. 
Gooding,  10  Bing.  549.  So,  where  A.  hired  apartments  by  the  year  from 
B.,  and  B.  afterwards  let  the  entire  house  to  0.,  who  sued  A.  for  use  and 
occupation,  it  was  held  that  A.  could  not  impeach  O.'s  title.  Rennie  y. 
Robinson,  1  Bing.  147.  But,  a  payment  on  a  mistaken  supposition  that 
the  claimant  was  personal  representative  of  the  tenant's  deceased  landlord 
will  not  estop  the  tenant.  Knight  v.  Cox,  18  0.  B.  645.  And  where  land, 
belonging  to  a  parish,  was  occupied  by  A.,  and  he  paid  rent  to  the  church- 
wardens, who  executed  a  lease  of  the  same  land  for  a  term  of  years  to  B., 
and  gave  A.  notice  of  the  lease ;  in  an  action  for  use  and  occupation  by  B. 
against  A.,  it  was  held  that  A.  was  not  precluded  from  disputing  B.*s  title, 
for  that  B.  could  not  derive  a  valid  title  from  the  churchwudens.  Phillips 
y.  Pearce,  6  B.  &  0.  433. 

An  estoppel  must  be  mutual ;  therefore  if  the  landlord  is  not  estopped, 
neither  is  the  tenant.  Bac.  Abr.  Leases  (0.);  Rrereton  v.  Evans,  Oro.  Elis. 
700.  Thus,  where  a  husband  and  wife  joined  in  leasing,  by  deed,  land  to 
the  defendant,  of  which  the  husbcmd  alone  was  seised,  it  was  held  that,  in 
an  action  of  debt  for  rent,  brought  by  the  wife  after  her  husband's  death, 
the  defendant  was  not  estopped  from  showing  that  the  plaintiff  had  no 
interest  in  the  land,  because  the  wife  could  not  be  estopped  by  the  lease. 
Id,  So,  where  husband  and  wife  demised  land,  the  legal  estate  of  whidi 
was  in  trustees  for  the  wife,  it  was  held  that  the  husband  could  not,  after 
his  wife's  death,  distrain  for  the  subsequent  rent,  as  there  was  no  estoppel. 
Howe  V.  Scarrot,  4  H.  &  N.  723 ;  28  L.  J.,  Ex.  325. 

In  general,  the  titie  of  the  plaintiff  is  established  by  the  production  of 
a  writing  or  agreement,  which  is  proved  in  the  usual  manner,  &c  ;  but  if 
there  be  no  actual  lease  or  agreement,  the  plaintiff's  titie  may  be  established 
by  evidence  of  the  defendant  having  paid  rent  to  him,  or  submitted  to  a 
distress  by  him.  Panton  v.  Jones,  3  Camp.  372.  Notice  to  produce  the 
receipts  for  rent,  or  the  notice  of  distress,  if  any,  should  in  such  cases  be 
given  by  the  plaintiff.  "Where  the  defendant  occupied  the  plaintiff's  land 
under  the  powers  of  a  local  act,  and,  upon  a  dispute  respecting  the  right 
of  the  plamtiff  to  demand  rent,  a  decree  for  payment  was  made  in  an 
amicable  suit  in  Chancery,  in  which  the  defendant  acquiesced  for  several 
years,  it  was  held  that  he  could  not  afterwards  dispute  his  liability  to  rent 
m  an  action  for  use  and  occupation.  Allason  v.  Stark,  9  Ad.  &  E.  255. 
Payment  of  an  annual  sum  by  defendant  and  his  predecessors,  occupiers, 
to  the  overseers  of  the  parish  for  a  century,  as  for  '*  rent  of  common  lands," 
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is  efvidence  of  a  rent-service,  and  not  a  rent-charge,  especially  if  the 
defendant  have  his  title  deeds  in  court  and  decline  to  produce  them. 
Hardony,  Hesketh,  4  H.  &  N.  175;  28  L.  J.,  Ex.  137.  See,  however. 
Doe  d.  WhiUidc  v.  Johnson,  Gk)w,  173,  in  which  Holroyd,  J.,  held  that 
such  payment  is  evidence  only  of  a  right  to  the  rents,  and  not  to  the  land, 
and  that  the  presumption  is  that  they  were  quit  rents ;  this  case  was  not 
cited  in  Hardon  v.  Hesketh,  supra,  il  it  a]^pear  from  the  plaintifiTs  wit- 
nesses that  the  defendant  holds  under  a  written  agreement  not  produced, 
or  which,  when  produced,  cannot  be  read  for  want  of  a  stamp,  the  plaintiff 
•will  not  be  allowed  to  give  oral  evidence  of  the  holding.  Brewer  v.  Palmer  y 
3  £sp.  213;  Bamsbottom  y.  MoHUty,  2  M.  &  S.  445.  But,  if  the  plaintiff 
have  made  out  SLprimd  facie  case,  and  the  defendant  seek  to  show  that  he 
holds  under  a  written  agreement,  he  must  produce  the  instrument  duly 
stamped,  or  his  objection  is  untenable.  Fielder  y.  Bay,  6  Bing.  332 ;  B. 
T.  Fadsdyuff  4  B.  &  Ad.  208.  A  parol  demise  for  all  the  residue  of  the 
lessor's  term,  it  being  the  intention  of  the  parties  to  create  the  relation  of 
landlord  and  tenant,  will  operate  as  a  lease,  so  as  to  enable  the  lessor  to 
maintain  an  action  for  use  and  occupation,  or  debt  for  rent.  Poulteney  y. 
Hohnes,  1  Str.  AQb\  Baker  y.  Ooetling,  I  N.  0.  19;  Pollock  y.  Stacy,  9  Q. 

B.  1033.  Such,  demise,  howeyer,  operates  as  an  assignment.  Beardman 
V.  Wilson,  L.  B.,  4  C.  P.  57.  Where  A.  lets  land  to  B.  as  tenant  from 
year  to  year,  and  B.  by  deed  assigns  his  interest  in  the  land  to  C,  and  A. 
assigns  his  reyersion  to  D.,  who  does  not  accept  C.  as  his  tenant,  D.  can- 
not sue  B.  for  the  rent,  there  being  no  privity  of  estate  or  contract 
between  them.  AUcock  y.  Moorhouse,  9  Q.  B.  D.  366,  0.  A.  One  joint 
tenant,  or  tenant  in  common,  can  demise  his  interest  at  a  rent,  to  another 
joint  tenant,  or  tenant  in  common.  Cowper  v.  Fletcher,  6  B.  &  S.  464 ; 
34  L.  J.,  Q.  B.  187 ;  Leigh  y.  Dickeeon,  12  Q.  B.  D.  194 ;  15  Q.  B.  D.  60, 

C.  A. 

A  married  woman  may,  under  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  s.  1  ^2),  sue  alone,  for  the  use  and  occupation 
of  land  to  the  rents  of  which  she  is,  under  sects.  1  (1),  2,  5  of  that  Act, 
separately  entitled,     ^eepost.  Part  III.,  Actions  by  married  women. 

Where  the  estate  of  tne  lessor  determined  by  his  death  or  any  other 
cause,  before,  or  on  the  rent  day,  the  tenant  was  not,  at  common  law, 
liable  to  pay  any  rent  for  his  occupation  from  the  last  rent  da^  to  the  day 
of  such  cesser  of  his  landlord's  estate.  This  has  been  remedied  by  stat. 
11  Qeo,  2,  c.  19,  s.  15,  extended  by  4  &  5  Will.  4,  c.  22,  s.  1,  in  all  cases 
where  the  lessor's  estate  ceases  by  his  own  death  or  that  of  another  per- 
son, before  or  on  the  rent  day;  these  sections  enable  the  personal 
representatiyes  of  the  lessor,  or  me  lessor,  as  the  case  may  be,  to  recover 
from  the  tenant  a  proportional  part  of  such  rent  in  respect  of  the  time 
which  elapsed  since  the  last  rent  day.  The  Ai>portioDment  Act,  1870 
(33  &  34  Vict.  c.  35),  seems  not  to  affect  the  liability  of  the  tenant;  see 
sect.  4 ;  notwithstanding  the  decision  in  Swansea  Bank  y.  Thomas,  4  Ex. 

D.  94. 

The  stat.  14  &  15  Yict.  c.  25,  s.  1,  enacts  that  where  a  lease  or  tenancy 
of  any  farm  or  lands  held  by  a  tenant  at  rack  rent  determines  by  the 
death  or  cesser  of  the  estate  of  any  landlord,  entitled  for  his  life  or  for 
any  other  uncertain  interest,  instead  of  claims  to  emblements,  the  tenant 
shall  hold  the  lands  under  the  succeeding  owner  on  the  same  terms  and 
conditions  as  he  would  haye  held  the  same  of  the  previous  landlord,  tiU 
the  end  of  the  current  year  of  tenancy,  and  shall  then  quit  without 
notice ;  the  succeeding  owner  may  recover  and  receive  a  proportional  part 
of  the  rent  reserved  for  the  time  between  the  cesser  of  the  previous  land- 
lord's estate  and  the  tenant's  quitting.     As  the  privilege  giyen  to  the 
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tenant  by  this  section  is  expressly  given  in  lieu  of  his  right  to  emblements, 
the  section  only  applies  to  those  tenancies  in  which  the  right  to  emble- 
ments would  arise.  Haines  y.  Wdch,  L.  B.,  4  C.  P.  91.  It  applies  to 
the  tenancy  of  a  cottag;e  on  a  close  containing  more  than  an  acre  of  land, 
which  was  partly  cultivated  as  a  garden  and  partly  sown  witii  com  and 
planted  witn  potatoes.    S.  G. 

Defendant* a  occupation.']  There  must  be  an  occupation  or  holdinj^  actual 
or  constructive ;  therefore  a  tenant  who  has  agreed  to  take  premises,  but 
has  not  entered,  is  not  liable  to  an  action  for  use  and  occupation.  EdgcY. 
Strafford,  1  0.  &  J.  391 ;  Lowe  v.  Bom,  5  Exch.  653 ;  Toume  v.  D*Heinrichy 
13  0.  B.  892 ;  22  L.  J.,  0.  P.  219. 

But  it  iaprimd  facie  sufficient  for  the  plaintiff  to  prove  that  the  defen- 
dant did  occu})y  the  premises ;  and  the  continuance,  of  the  occupation  will 
be  presumed  till  the  contrary  appears.  Holland  v.  Bromley,  1  Stark.  455 ; 
Ward  V.  Mason,  9  Price,  291.  Where  there  has  been  an  actual  demise,  a 
constructive  occupation  of  the  premises  by  the  defendant  during  the  time 
granted  is  sufficient ;  an  occupation  which  he  mi^t  have  had,  if  he  had 
not  voluntarily  abstained  from  it.  Per  Gibbs,  0.  J.,  Whitehead  v.  Clifford^ 
5  Taunt.  519 ;  Finero  v.  Judson,  6  Bing.  206 ;  Atkins  v.  Humphrey,  2  G.  B. 
654,  659,  per  Gresswell,  J.  But  there  does  not  appear  to  be  any  authority 
for  the  proposition  that  use  and  occupation  can,  m  the  absence  of  an  actual 
demise,  be  maintained  on  a  constructive  occupation  after  the  tenant  has  in 
fact  ceased  to  occupy,  and  has  offered  to  surrender  the  premises  to  the 
landlord.  As  to  what  creates  an  actual  demise,  see  Beplevin — Tenancy  of 
Plaintiff ,  post.  Where  there  has  been  an  actual  demise  to  the  defendant, 
to  which  he  has  assented,  he  is  liable  in  debt  for  rent,  even  before  entry. 
See  Go.  Litt.  270  a;  Bac.  Abr.  Leases  (M.)* 

Where  the  defendant  entered  a  house  under  an  agreement  to  take  it  and 
pay  a  half-year's  rent  in  advance,  Lush,  J.,  held  that  that  sum  was  re- 
coverable only  on  a  special  count  on  the  agreement.  Angell  v.  BandaU^ 
16  L.  T.,  N.  S.  498.  The  assignee  of  the  reversion  cannot,  as  it  seems, 
maintain  this  action  for  rent  in  part  incurred  before  the  assignment ;  for 
there  was  then  no  occupation  of  the  plaintiff^s  property  by  his  permission, 
but  debt  for  rent  would  lie.  Mortimer  v.  Preedy,  3  M.  &  W.  602.  An  adverse 
occupation  by  the  defendant  will  not  entitle  the  owner  to  sue  in  this  form 
of  action.  Tew  v.  Jones,  13  M.  &  W.  12.  Indeed,  the  stat.  11  Qeo.  2, 
c.  19,  contemplates  the  relation  of  landlord  and  tenant.  Hence,  where  a 
trespasser  entered  on  land  after  a  mortgage  of  it  to  the  plaintiff,  wbo  had 
never  taken  possession  nor  got  a  judgment  in  ejectment,  it  was  held  that 
the  latter  could  not  recover  rent  m  mis  form  of  suction.  Turner  v.  Came- 
ron* s  Coal  Co.,  5  Exch.  932.  But  a  tenancy  at  sufferance  is  enough  to 
suppjort  this  action ;  as  where  a  lessee  tmder  a  lease  from  the  plaintiff 
continues  to  hold  adversely  to  him,  after  the  expiration  of  it,  as  tenant  to 
a  stranger  whose  titie  is  not  shown.  Bayley  v.  Bradlet/,  5  G.  B.  396 ; 
Hellier  v.  Sillcox,  19  L.  J.,  Q.  B.  295.  If  A.  agrees  to  let  lands  to  B.,  who 
permits  G.  to  occupy  them,  B.  may  be  sued  by  A.  for  use  and  occupation. 
Bull  V.  Sihhs,  8  T.  E.  327 ;  Conolly  v.  Baxter,  2  Stark.  525.  So,  if  B. 
assign  all  his  interest  in  the  premises  to  B.,  A.  may  maintain  an  action 
for  use  and  occupation  against  B.,  provided  A.  has  never  recognized  D. 
as  his  tenant.  Shine  v.  Dillon,  I.  B.,  1  G.  L.  277,  Ex.  After  an  agree- 
ment between  the  plaintiff  and  defendant  for  a  lease,  the  receipt  by  the 
defendant  of  the  rents  and  profits,  or  an  attornment  from  an  under-tenant, 
is  proof  of  use  and  occupation  by  the  defendant.  Neal  v.  Swind,  2  G.  & 
J.  377.  If  the  premises  are  in  possession  of  an  under-tenant,  the  land- 
lord may  refuse  to  accept  the  jMssession,  and  hold  the  original  leasee 
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liable  duiin^  such  time  as  the  under-tenant  retains  possession,  for  thcr 
lessor  is  entitled  to  receive  the  absolute  possession  at  the  end  of  the  term. 
Harding  v.  Crethom,  1  Esp.  57 ;  Ibbe  v.  BtcJiardaon,  9  Ad.  &  E.  849 ;  see 
Levy  V.  Leuna,  6  C.  B.,  N.  S.  766;  28  L.  J.,  C.  P.  304;  9  0.  B.,  N.  S. 
872 ;  30  L.  J.,  C.  P.  141,  Ex.  Oh. ;  Henderson  y.  Shirty  L.  E.,  4  Q.  B. 
170.  But  it  may  be  proved  that  the  lessor  had  accepted  the  under- 
tenant as  his  tenant,  as  by  his  having  accepted  the  key  horn,  the  original 
lessee,  while  the  imder-tenant  was  m  possession :  by  his  acceptance  of 
rent  from  him,  or  by  some  act  tantamount  to  it.  Harding  v.  Crethom, 
supra,  per  Ld.  Kenyon. 

A  tenant  who  has  quitted  in  pursuance  of  an  oral  surrender  to  his  land- 
lord, without  having  given  or  received  a  notice  to  quit,  remains  liable ; 
MoUett  V.  Brayne,  2  Camp.  104 ;  Matthewa  v.  Sawdl,  8  Taunt.  270 ;  or, 
after  an  insufficient  notice  to  quit,  although  first  acquiesced  in  by  the 
landlord ;  Johnstone  v.  HttdlesUme,  4  B.  &  0.  922 ;  Bessell  v.  Landsherg, 
7  Q.  B.  638 ;  even  though  the  landlord,  on  the  tenant's  quitting,  puts  up 
a  bill  in  the  window  for  the  purpose  of  getting  another  tenant  for  the 
premises.  Bedpath  v.  Boberts,  3  Esp.  225 ;  Johnstons  v.  Hudlestone,  supra. 
But,  not  so,  if  the  landlord  have,  with  tiie  assent  of  the  tenant,  accepted 
another  person  as  tenant,  and  he  have  entered,  for  this  operates  as  a 
flurrender  in  law  of  the  first  tenant's  term.  Thomas  v.  Cook,  2  B.  &  A. 
119 ;  NickeUa  v.  AthersUme,  10  Q.  B.  944.  And,  the  operation  of  such 
acceptance  as  a  surrender  applies  even  where  there  was  a  lease  under 
seal ;  Davison  v.  Gent,  1  H.  &  N.  744  ;  26  L.  J.,  Ex.  122 ;  and  possession 
of  the  premises  by  the  new  tenant,  and  the  fact  of  a  new  lease  having  been 
granted  and  the  old  one  delivered  up  and  cancelled,  is  evidence  of  the 
afisent  of  the  first  tenant.  S.  0. ;  WaUcer  v.  Bichardson,  2  M.  &  W.  882. 
If  the  landlord  have  accepted  the  key  of  the  premises,  this  in  itself  is  a 
surrender,  and  the  acceptance  of  another  tenant  is  immaterial ;  Dodd  v. 
Acklom,  6  M.  &  Gr.  672 ;  so,  if  after  refusal  of  the  key  which  the  tenant 
leaves  behind,  the  landlord  make  use  of  it  and  enter  the  premises  and 
puts  up  a  board  **  to  let."  Fhene  v.  Popplewell,  12  C.  B.,  W.  S.  334 ;  31 
L.  J.,  0.  P.  235 ;  see  Lyon  v.  Beed,  13  M.  &  W.  285,  and  the  notes  to  Ds, 
of  Kingaion^s  case,  2  Smith's  Lead.  Cases,  9th  ed.  917  et  seq,  **  Anything 
which  amounts  to  an  agreement  on  the  part  of  the  tenant  to  abandon, 
and  on  the  part  of  the  landlord  to  resume,  possession  of  the  premises, 
amounts  to  a  surrender  by  operation  of  law.  Pheni  v.  PoppUweU,  per 
Erie,  C.  J.,  12  C.  B.,  N.  S.  340;  31  L.  J.,  C.  P.  236.  But,  unless  the 
landlord  intends  to  resume  possession,  the  fact  that  the  key  has  been  left 
with  him,  and  he  has  tried  to  let  the  premises,  does  not  constitute  a 
surrender,  and  after  he  has  let  them  there  is  no  relation  back  beyond  the 
time  of  letting.  Oastler  v.  Henderson,  2  Q.  B.  D.  575.  A.,  the  tenant  of 
a  house,  three  cottages,  and  a  stable  and  yard  at  an  entire  rent  for  a  term 
of  seven  years,  before  the  expiration  of  the  term  assigned  all  the  premises 
to  B.  for  the  remainder  of  the  term,  the  house  and  cottages  being  in  the 
possession  of  under-tenants.  The  landlord  accepted  a  sum  of  money  as 
rent  up  to  the  day  of  the  assignment,  which  was  in  the  middle  of  a 
quarter.  B.  took  possession  of  me  stable  and  yard  only.  The  occupiers 
of  the  cottages  having  left  them  after  the  assignment,  and  before  the 
expiration  of  the  term,  the  landlord  relet  them.  A.  paid  no  rent  after 
the  assignment,  but  the  landlord  received  rent  from  the  under-tenants. 
Before  the  expiration  of  the  term  the  landlord  advertised  the  whole  of  the 
premises  to  be  let  or  sold.  It  was  held  that  this  was  a  surrender  b^ 
operation  of  law  of  aU  the  premises.  Beeve  v.  Bird,  1  C.  M.  &  B.  31 ; 
^.  C,  4  Tyrw.  612.    Where  a  tenant  from  year  to  year,  at  a  rent  payable 
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lialf -yearly,  quitted  without  giving  notice  to  quit,  and  the  landlord,  before 
the  expiration  of  the  next  half  year,  let  the  premises  to  another  tenant ; 
it  was  neldthat  the  landlord  was  not  entitled  to  recover  rent  from  the  first 
tenant  from  the  expiration  of  the  current  year  when  he  quitted  the 
premises  to  the  time  when  the  landlord  relet  the  same  to  the  second 
tenant.  Hall  v.  Burgess,  5  £.  &  C.  332 ;  and  see  WaUs  v.  Atcheson,  3 
Bing.  462.  So,  where  rent  is  payable  quarterly,  if  the  tenant  quits  by 
consent  in  the  middle  of  a  quarter,  the  landlord  cannot  recover  rent  pro 
raid,  either  for  the  subsequent  portion  of  the  quarter  or  for  that  part  of  it 
during  which  the  tenant  occupied.  Whitehead  v.  -Clifford,  5  Taunt.  518  r 
Orimman  v.  Legge,  8  B.  &  0.  324.  Where  a  tenant,  whose  lease  expired 
on  Lady  Day,  paid  a  quarter's  rent,  after  deducting  a  sum  for  repairs,  on 
Midsummer  Day,  and  was  not  afterwards  seen  on  the  premises,  and  a 
third  person  afterwards  came  into  possession,  and  paid  rent  at  irregular 
periods,  a  jury  may  presume  that  tne  landlord  has  accepted  the  latter  as 
nis  tenant.  Woodcock  v.  NtUh,  8  Bing.  170.  Although  the  premises  are 
burnt  down  and  remain  unoccupied,  the  tenant  still  continues  liable  in 
this  action  for  the  rent  subsequently  accruing ;  for  the  premises  continue 
to  be  **  held  "  by  the  defendant ;  Baker  v.  Holtpzaffell,  4  Taunt.  45 ;  Inn 
V.  Oorton,  5  N.  0.  501 ;  unless  it  be  agreed  that  the  liability  shall  cease 
after  the  fire ;  in  which  case  the  lessee  will  be  liable  in  use  and  occupa- 
tion, for  a  proportion  of  the  rent  during  the  time  of  actual  occupation. 
Packer  v.  Oibbins,  1  Q.  B.  421.  And  the  fact  of  the  premises  having  been 
insured,  and  the  landlord  having  received  the  insurance  money  and  not 
applied  it  to  reinstating  the  premises,  affords  no  equitable  defence  to  the 
action.    Lofft  v.  Dennis,  1  E.  &  E.  474 ;  28  L.  J.,  Q.  B.  168. 

Under  the  old  Bankrupt  Adts  it  was  held  that  an  action  for  use  and 
occupation  lay  against  a  lessee  upon  his  agreement  to  })ay  rent  during  tilie 
tenancy,  notwithstanding  his  bankruptcv  and  the  occupation  of  the 
assignees  during  part  of  the  time  for  which  the  rent  accrued.  Boot  v. 
Wilson,  8  East,  311.  But  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  ss.  43,  44,  54,  169,  the  bankrupt's  interest  in  land  vests  in  &e 
trustee  on  his  appointment.  Sect.  55  (1)  provides  that  when  any  pro- 
perty acquired  by  the  trustee  consists  of  land  of  any  tenure  burdened  with 
onerous  covenants,  the  trustee,  notwithstanding  that  he  has  endeavoured 
to  sell  or  has  taken  possession  of  such  property,  or  exercised  any  act  of 
ownership  in  relation  thereto,  may,  withm  tnree  months  of  the  first 
appointment  of  a  trustee,  or  where  the  property  shall  not  have  come  to 
the  knowledge  of  the  trustee  within  one  month  after  sudi  appointment, 
then  within  two  months  after  he  first  became  aware  thereof,  by  writing 
under  his  hand,  disclaim  such  property;  (2)  the  disclaimer  operates  to 
determine,  as  from  its  date,  the  rights,  interests,  and  liabilities  of  the 
bankrupt  in  or  in  respect  of  the  property  disclaimed,  and  to  discharge  the 
trustee  from  all  liability  in  respect  thereof,  as  from  the  date  when  the 
property  vested  in  him,  but  does  not,  except  so  far  as  is  necessary  for  this 
purpose,  affect  the  rights  or  liabilities  of  any  other  person.  By  sect.  55  (3) 
and  Bky.  B.,  1883,  r.  232,  the  disclaimer  of  a  lease  without  the  leave  of  ^e 
court  is  void,  except  in  the  cases  enumerated  in  that  rule.  Sect.  55  (4) 
imposes  restrictions  on  the  power  of  disclaimer.  Sect.  55  is  cited  in 
extenso,  and  the  cases  thereon  collected,  post,  Part  HE.,  sub  tit.  Actions 
against  Trustees  of  Bankrupts.  The  above  sections  will  set  at  rest  most  of 
the  questions  which  arose  under  the  former  Acts,  and  which  are  discussed 
in  the  notes  to  Auriol  v.  Mills,  1  Smith's  L.  C,  6th  ed. 

Where  a  tenant,  from  year  to  year,  assigned  all  his  personal  property 
to  the  defendant  for  the  benefit  of  his  creditors,  and  the  defenduit  exe- 
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cuted  the  deed  and  acted  under  it,  it  was  held  that  he  was  liable  for 
the  rent  unless  he  repudiated  the  tenancy.  White  y.  Hunt,  L.  B.,  6 
Ex.  32. 

Use  and  occupation  did  not,  at  common  law,  lie  against  a  husband 
for  a  half-year's  rent  due  in  respect  of  premises  occupied  for  part 
of  that  time  by  his  wife  before  marriage,  and  which  continued  to  be 
occupied  by  her  for  a  short  time  after  her  marriage;  debt  for  rent 
was  the  proper  remedy.  Richardson  v.  Hally  1  B.  &  B.  60.  Where 
one  of  two  executors  of  a  deceased  tenant  for  years  enters  into  the 
premises,  such  entry  does  not  enure  as  the  entry  of  both  so  as  to  make 
them  both  liable  in  an  action  for  use  and  occupation.  Nation  t.  Tozer,  1 
O.  M.  &  B.  172.  And,  when  one  only  of  two  joint  lessees  holds  over  the 
other  cannot  be  charged  for  rent.  Draper  v.  Crofts,  15  M.  &  W.  166. 
But,  where  two  persons  sign  an  ae;reement  to  become  tenants,  and  one 
enters  under  it,  it  may  be  presumed  that  he  entered  for  both ;  and  use  and 
occupation  against  botii  will  lie.  Glen  v.  Dungey,  4  Exch.  61.  Where  pre- 
mises were  held  by  parol  under  two  trustees,  one  of  whom  died,  and  the 
lessee  continues  to  hold,  the  surviving  trustee  may  sue  in  his  own  right, 
and  not  as  survivor.     Wheatley  v.  Boyd,  7  Exch.  20 ;  21  L.  J.,  Ex.  39. 

If,  after  the  determination  of  a  lease,  the  tenant  holds  over  and  pays 
rent,  such  evidence  is  conclusive  evidence  of  a  tenancy ;  and  he  will  be 
liable  in  an  action  for  use  and  occupation  for  the  time  he  occupies  the 
premises.  Bishop  y.  Howard,  2  B.  &  C.  100 ;  and  see  Bayley  v.  Bradley^ 
5  C.  B.  326,  ante,  p.  326.  So,  an  executor  of  a  tenant  from  year  to  year, 
holding  on  and  paying  rent,  will  hold  on  the  terms  of  the  former  demise, 
and  be  personally  liaUe.  Buckworth  v.  Simpson,  1  C.  M.  &  B.  834.  But, 
where  a  tenant  £rom  year  to  year,  after  the  expiration  of  his  landlord's 
title,  continued  in  possession  for  one  quarter,  and  paid  rent  for  that 
quarter  to  the  party  entitled  in  reversion,  but  quitted  at  the  end  of  it,  the 
payment  is  not  evidence  of  a  tenancy  for  more  than  the  (quarter,  and  the 
reversioner  cannot  sue  the  tenant  for  use  and  occupation  beyond  the 
quarter.  Freeman  y.  Jury,  M.  &  M.  19 ;  Jenner  v.  Clegg,  1  M.  &  Bob. 
213. 

As  to  the  power  of  a  corporation  to  sue,  and  its  liability  to  be  sued  for 
use  and  occupation,  vide  post.  Part  HI,,  Actions  by  and  against  Companies — 
Contracts  by  Corporations. 

We  have  seen  that  it  is  not  necessary  that  there  should  be  an  express 
contract  creating  the  relation  of  landlord  and  tenant  between  the  parties : 
the  relation  may  be  implied.  Thus,  where  the  defendant  has  entered  under 
a  contract  for  sale  which  ultimately  goes  off,  and  his  occupation  has  been 
a  beneficial  one,  it  seems  that  he  may  be  liable  in  this  action ;  Htam  y. 
Tomlin,  Peake,  191 ;  but,  only  for  the  period  since  the  putting  an  end  to 
the  contract ;  Houmrd  v.  Shaw,  8  M.  &  W.  118 ;  see  Crouch  v.  Tregonning, 
L.  B.,  7  Ex.  88 ;  and  he  is  not  liable  for  rent  at  all,  if  the  sale  eoes  off 
for  want  of  title,  and  there  is  no  agreement  about  paying  for  such  occu- 
pation. Wiiiterbottom  v.  Ingham,  7  Q.  B.  611.  And,  it  has  been  held 
that  the  defendant  may  rebut  an  implied  agreement  to  pay  for  use  and 
occupation  by  showing  that  he  entered  as  vendee  under  a  parol  agreement, 
and  that  a  payment  he  then  made  was  for  purchase  money  and  not  rent. 
Corringan  v.  Woods,  15  W.  B.  318 ;  H.  T.  1868,  Ir.  Ex.  But,  in  a  case 
where  the  defendant,  vendor,  was  under  contract  to  sell  the  premises,  but 
subsequently  gained  possession  of  them  from  a  sub- vendee  by  falsely 
representing  that  the  original  contract  was  at  an  end,  he  was  held  liable 
to  the  sub- vendee  during  such  possession  for  use  and  occupation,  though 
at  that  time  the  defendant  had  the  legal  estate.  Hull  v.  Vaughan,  6  Price, 
157.   So,  where  defendant  took  possession  under  an  agreement  that  plain- 
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tiff,  the  landlord,  should  put  the  premises  in  repair,  and  that  rent  should 
not  be  payable  till  the  completion  of  the  repairs,  and  he  quitted  after  six 
months  in  consequence  of  non-repair ;  yet  this  was  held  evidence  from, 
which  a  jury  might  infer  an  agreement  to  pay  ad  interim,  on  the  footing 
of  a  quantum  vcUebant,  Smith  y.  Eldridge,  15  0.  B.  236.  Where,  under 
an  agreement  of  purchase,  the  plaintilts  were  to  receive  the  rents  and 
profits  of  the  premises  from  a  given  day,  and  to  pay  the  defendants 
interest  on  the  purchase-money  from  that  day,  the  plamtifPs  were  entitled 
to  recover  tihe  occupation  value  of  the  premises  although  there  was  no 
tenancy  between  the  parties.  Metropolitan  By,  Co,  y.  De/ries,  2  Q.  B.  D. 
189,  387,  C.  A. 

Tina  action  does  not  lie  where  the  defendant  enters  under  an  agreement 
for  a  lease  which  the  plaintiff  cannot  grant  for  want  of  title.  RunibaU  y. 
Wright,  1  0.  &  P.  589.  B.  entered  into  a  building  agreement  with  A., 
which  settled  the  rent  to  be  reserved  by  the  leases  of  future  houses  to  be 
built  under  A.,  and  provided  that  certain  annual  rents  or  sums  should  be 
payable  to  A.  in  the  interim.  B.  assigned  the  agreevnent  to  C,  and  C.  to 
D. :  held,  that  0.  could  not  be  sued  for  the  reserved  annual  sums  after 
his  assignment  to  D. ;  for  that  neither  B.  nor  G.  became  yearly  tenants 
by  the  payments  of  the  above  sums,  no  estate  having  passed  under  the 
agreement ;  and  tiie  annual  sums  being  only  collateral  sums,  independent 
oi  any  tenancy,  for  which  B.  alone  was  liable  on  the  contract.  Camden, 
Ms,  of  V.  Batterbury,  6  0.  B.,  N.  S.  808 ;  28  L.  J.,  0.  P.  187,  Ex.  Gh. ; 
7  C.  B.,  N.  S.  864;  28  L.  J.,  C.  P.  335.  But,  B.  is  liable  to  pay  such 
sums  though  the  leases  to  be  granted  exceed  three  years,  and  the  ap-ee- 
ment  is  not  under  seal.  Adams  y.  Hanger,  4  Q.  B.  D.  480,  C.  A.  u  the 
plaintiff  be  a  co-director  with  the  defendant  of  a  company  which  occupies 
the  plaintiff's  premises,  he  cannot  sue  defendant  on  an  implied  con- 
tract. Chadwick  y.  Clarke,  1  0.  B.  700.  One  co-tenant,  who  occupies  a 
house  alone,  but  without  excluding  his  co-tenants,  is  not  therefore  liable 
to  pay  rent  to  them;  McMahon  v.  BurcheU,  2  Phill.  127 ;  and  one  tenant 
of  a  farm,  who  takes  all  the  profits,  is  not  impliedly  liable  to  his  oo- 
tenants  for  use  and  occupation.  Henderson  y.  Eaeon,  Ih,  308,  and  12  Q. 
B.  986. 

Where  A.  agreed  by  letter  with  B.  to  take  a  lease  of  B.'s  iron  ore  for 
forty  years  at  a  certain  rent,  engaging  to  work  the  veins  in  a  certain 
manner,  it  was  held  that  this  was  not  a  mere  licence,  but  a  right  consti- 
tuting an  hereditament  within  11  Geo.  2,  c.  19,  s.  14,  in  respect  of  which 
use  and  occupation  would  lie  against  A.,  who  had  worked  under  it.  Jones 
y.  Beynolds,  4  Ad.  &  E.  805.  do  this  action  lies  against  one  who,  under 
a  written  agreement  or  licence,  has  used  a  fishery ;  Holford  y.  Pritchard^ 
3  Exch.  793 ;  or  who  has  exercised  a  right  of  sporting.  See  Thomas  y. 
Fredricks,  10  Q.  B.  775,  and  Adams  y.  Clutterbuck,  10  Q.  B.  D.  403,  dted 
post,  p.  335. 

Damages,"]  Where  a  rent  is  mentioned  in  the  lease  or  agreement,  such 
rent  will  be  the  measure  of  damages,  though  the  lease  Be  void  by  the 
Statute  of  Prauds.  De  Medina  y.  Poison,  Holt,  N.  P.  47.  But  where  there 
is  no  express  agreement  as  to  rent,  or  where  the  terms  of  the  agreement 
have  been  so  far  departed  from  that  the  stipulated  rent  is  no  just  criterion 
of  value,  the  value  of  the  premises  must  be  proved ;  Tomlinwm  y.  Day,  2 
B.  &  B.  680 ;  and  though  a  tenant,  who  holds  over  after  the  end  of  his  term, 
is  presumed  to  hold  at  the  old  rent,  yet  where  a  new  tenant  is  substituted 
"by  consent  under  an  agreement  afterwards  abandoned,  no  such  inference 
arises,  and  the  jury  must  find  the  real  annual  yalue.  Thetford,  Mayor 
o/y.  TyUr,  8  Q.  B.  95. 
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^  Plainiiff^s  title  expired."]  Although  the  defendant  cannot  impeach  the 
title  of  the  plaintifi  under  whom  he  holds  (ante,  p.  323),  yet  he  may  show 
that  it  has  eimixed.  Holmes  y.  Fontin,  Peake,  99;  Gravenor  y.  Wooahoueey 
1  Bing.  43.  ^  he  may  show  ouster  of  the  plainti£E*s  title  by  sequestration. 
Powell  y.  Hiliberty  1^  Q.  £.  129.  Where  the  defendant  had  come  in  under 
the  plaintiff,  it  was  held  not  competent  for  him  to  show  that  the  plaintiff's 
interest  had  been  forfeited  to  the  lord  of  the  manor,  to  whom  the  defendant 
had  since  paid  rent  upon  notice  and  demand  made,  unless  he  has  expressly 
renounced  the  plaintiff's  title,  and  commenced  a  fresh  holding  imder  the 
new  landlord.  Balls  y.  Westwood,  2  Camp.  11.  But  it  is  not  necessary 
for  the  tenant  to  surrender  or  suffer  eyiction  before  he  refuses  to  pay  rent. 
It  will  be  enough  if  he  haye  paid  it  to  a  bond  fide  claimant  really  entitled 
to  the  premises,  under  whom  he  has  msde  a  new  arrangement,  and  com- 
menced a  fresh  tenancy.  Mountnoy  y.  Collier,  1  E.  &  B.  630 ;  22  L.  J., 
Q.  B.  124.  See  post.  Replevin, — Evidence  on  denial  of  tenancy.  But  a  mere 
claim  of  rent  is  no  defence  at  all,  unless  the  defendant  has  actually  giyen 
up  possession,  or  has  paid  the  rent  to  the  owner  of  the  legal  estate  under 
oompulsion,  so  as  to  be  able  to  show  an  eyiction.  Emery  y.  Bamett,  4 
C.  B.,  N.  S,  473 ;  27  L.  J.,  0.  P.  216 ;  Hickman  y.  Machin,  4  H.  &  N. 
716 ;  28  L.  J.,  Ex.  310 ;  Wilton  v.  Dunn,  17  Q.  B.  294 ;  21  L.  J.,  Q.  B. 
60.    As  to  what  amounts  to  an  eyiction,  vide  infra. 

Defendants  occupation  determined,']  As  to  notice  to  quit,  see  post,  Action 
for  recovery  of  possession  of  land  by  landlord.  An  agreement  uiat  on  the 
tenant's  quitting  the  rent  shall  cease,  and  an  acceptonce  of  the  key  by  the 
landlord,  or  a  letting  of  the  premises  by  him  to  a  third  person,  is  (as  ab^ady 
stated,  ante,  pp.  327,  328)  a  sufficient  defence.  Whitehead  y.  Clifford,  6 
Taunt.  518 ;  Hall  y.  Burgess,  5  B.  &  G.  332  ;  Orimman  y.  Legge,  8  B.  & 
0.  324 ;  Walls  y.  Atcheson,  3  Bing.  462.  But  deliyery  of  the  keys  by  an 
agent  of  the  defendant  to  a  servant  at  the  plaintiff's  house,  is  not  alone 
sufficient  to  proye  an  acceptance  by  the  plaintiff.  Harland  y.  Bromley,  1 
Stark.  465.    Accord,  Cannan  y.  Hartley,  9  C.  B.  634 ;  19  L.  J.,  C.  P.  323. 

A  tenancy  from  year  to  year  is  assignable  by  deed,  and  the  priyity  of 
estate  between  the  landlord  and  tenant  is  thereby  seyered.  Allcock  y. 
Moorhouse,  9  Q.  B.  D.  366,  G.  A.,  dted  ante,  p.  325. 

Eviction,]  An  eyiction  by  the  landlord  is  a  defence,  as  it  determines 
the  occupation.  Prentice  y.  Elliott,  6  M.  &  W.  606.  And,  where  the 
premises  are  let  at  an  entire  rent,  an  eyiction  from  part,  if  the  tenant 

fuits  the  residue,  is  a  complete  defence.  Smith  y.  Baleigh,  3  Gamp.  513. 
t  has  been  said  that,  if  the  tenant  continue  in  possession  of  the  residue, 
he  is  liable  pro  tanto  on  a  quantum  meruit,  Stokes  y.  Cooper,  Id,  514,  n. 
But  it  is  now  settled  that  eyiction  from  any  part  by  the  lessor  is  a  suspen- 
sion of  the  whole  rent  while  the  eyiction  lasts.  Go.  Litt.  148,  b. ;  2  Wms. 
Saund.  204  (2) ;  Walker's  case,  3  Eep.  22,  b. ;  Beeve  y.  Bird,  1  G.  M.  &  E. 
31,  36,  ;?cr  Parke,  B. ;  Neale  y.  Mackenzie,  1  M.  &  W.  747,  Ex.  Gh. ; 
Morris(m  y.  Chadwick,  7  G.  B.  266;  Upton  y,  Toumend,  17  G.  B.  30;  25 
L.  J.,  G.  P.  44.  Eyiction  from  part  of  tne  demised  premises  by  a  stranfi;er, 
by  title  paramount,  does  not  suspend  the  whole  rent,  but  is  merely  a 
ground  for  its  being  apportioned.  Walker's  case,  supra  ;  1  Wms.  Saund. 
204  a,  (/).    See  also  Stevenson  y.  Lambard,  2  East,  575. 

A  mere  trespass  is  not  an  eyiction ;  Hodgskin  y.  Queenhorough,  Willes, 
130,  n.  [b) ;  B.  N.  P.  177 ;  Newby  y.  Sharpe,  8  Gh.  D.  39,  G.  A. ;  nor  is  a 
demand  of  rent  by  an  elegit  creditor  who  had  no  right  to  eject  the  de- 
fendant. Poole,  Mayor,  &c,  ofy,  WhiU,  15  M.  &  W.  571.  But  a  threat 
of  expulsion  by  a  person  entitled  to  possession,  and  a  consequent  attorn- 
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ment  to  him,  are  equivalent  to  expulsion.  Senib.  S.  0.  So  a  demand  by 
a  person  la^^fully  entitled,  and  a  giyin^  up  possession  to  him,  may  amount 
to  eviction.  Semh.  Carpenter  v.  Parker y  3  C.  B.,  N.  S.  206;  27  L.  J., 
C.  P.  78.  An  eviction  oi  the  under-tenant  is  an  eviction  of  the  tenant. 
Burn  y.  Phelps^  1  Stark.  94.  But  a  forcible  expulsion  of  a  man  put  into 
the  plaintiffs  house  to  keep  possession  for  the  defendant  (tenant),  and 
who  was  an  unfit  person,  was  neld  no  eviction ;  the  jury  finding  that  the 
plaintiff  did  not  intend  to  dispossess  the  defendant.  Henderson  y.  Mears, 
28  L.  J.,  Q.  B.  305.  Where  a  lease  of  mines  provided  that  the  lessee 
should,  jointly  with  the  lessor,  have  the  use  of  a  railroad  upon  the 
demised  premises,  it  was  held  that  an  expulsion  from  this  railroad  did  not 
amount  to  an  eviction,  as  the  rent  issued  out  of  the  land  demised,  and  not 
out  of  the  easement  to  use  the  railway.  WiUiams  y.  Hayward^  !£.&£. 
1040 ;  28  L.  J.,  Q.  B.  374.  See  further,  as  to  what  amoimts  to  an  evic- 
tion, Dunn  V.  Di  Nuovo,  3  M.  &  Gr.  105 ;  Upton  y.  Townend^  supra ; 
Wheeler  y.  Stevenson,  6  H.  &  N.  155;  30  L.  J.,  Ex.  46;  PellaU  v.  Boosey^ 
31  L.  J.,  0.  P.  281. 

Defendant  treated  by  plaintiff  as  a  treipasser.']  If  the  landlord  have  treated 
the  tenant  as  a  trespasser,  he  cannot  afterwards  recover  against  him  in 
this  action.  Thus,  if  he  had  recovered  against  him  in  ejectment,  he  could 
not  sue  in  this  action  for  the  rent  accruing  after  the  date  of  the  writ;  for, 
by  suing  for  the  tort,  he  precluded  himself  from  suing  ex  contractu. 
Birch  v.  Wright,  1  T.  R.  378;  Bridges  y.  Smyth,  5  Bing.  410.  And  the 
mere  bringing  of  an  ejectment  for  a  forfeiture  will  prevent  the  plaintiff 
from  suing  for  rent  subsequently  due;  for  this  aetermines  the  lease. 
Jones  v.  Carter,  15  M.  &  W.  718 ;  Orimwood  v.  Moss,  L.  E.,  7  C.  P.  360 ; 
and  see  Toleman  v.  Portbury,  L.  E.,  7  Q.  B.  344,  Ex.  Ch. ;  and  Dendy  v. 
Nicholl,  4  0.  B.,  N.  8.  376;  27  L.  J.,  0.  P.  220. 

^0  beneficial  occupation,"]  In  the  case  of  a  ready-furnished  house  there 
is  an  implied  condition  that  it  shall  be  reasonably  fit  for  occupation  when 
the  tenancy  is  to  begin ;  and  if  the  house  be  then  uninhabitable  by  reason 
of  its  being  infested  with  vermin;  Smith  v.  Marrable,  11  M.  &  W.  6; 
Campbell  v.  Wenlock,  Ld,,  4  F.  &F.  716 ;  or  of  defective  drainage ;  WiUon 
v.  Finch  Hatton,  2  Ex.  D.  336 ;  the  tenant  ma^  pive  up  occupation,  and 
then  ceases  to  be  liable  to  pay  rent.  The  principle  of  these  cases  has  not 
been  extended  to  the  case  of  an  unfurnished  house.  Hart  y.  Windsor,  12 
M.  &  W.  68,  86 ;  Manchester  Bonded  Warehouse  Co.  v.  Carr,  6  C.  P.  D. 
607.  But  now  by  the  Housing  of  the  Workine  Classes  Act,  1890  (53  &  54 
Vict.  c.  70),  8.  75,  "in  any  contract  made  after  August  14th,  1885,  for 
letting  for  habitation  a  house,  or  part  of  a  house,"  at  a  rent  not  exceeding 
that  stated  below,  "  there  shall  be  implied  a  condition  that  the  house  is,  at 
the  commencement  of  the  holding,  in  all  respects  reasonably  fit  for  human 
habitation '' ;  the  limit  of  annual  rent  is,  in  the  metropolis  20/.,  in  Liverpool 
13/., in  Manchester  and  Birmingham  10/.,  and  elseiniere  8/.  It  has  becm 
held  that  a  tenant  may  sue  his  landlord  for  damages  sustained  by  a 
breach  of  this  condition.  Walker  v.  Hobbs,  23  Q.  B.  D.  458  (decided 
under  48  &  49  Yict.  c.  72,  s.  12,  which  was  identically  the  same).  A  tenant 
is,  notwithstanding  the  destruction  of  the  house  demised,  liable  to  pavthe 
rent  reserved.  Manchester  Bonded  Warehouse  Co.  v.  Carr,  supra;  Baker 
V.  Holtpzaffelf,  4  Taunt.  45.  Non-compliance  of  the  landlord  with  a 
covenant  to  do  repairs,  whereby  the  premises  have  become  unfit  for  profit- 
able occupation,  and  tiiat  the  defendant  has  quitted  them  on  that  account^ 
is  no  defence.  Surplices.  Farnsworth,  7M.  &Gr.  576;  Suttony.  Temple^ 
12  M.  &  W.  52 ;  and  some  reported  Nisi  Prius  cases  contra,  are  not  law. 
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Payment,']  By  4  Anne,  c.  16,  s.  10,  payinent  of  rent  by  the  defendant 
to  his  lessor,  before  he  had  notice  of  an  assignment  of  the  premises  by  him 
to  the  plaintiff  is  a  good  defence.  Cooh  y.  MoylaUy  1  Exch.  67-71.  But, 
payment  in  advance  to  the  lessor  before  the  rent  day  affords  no  defence  at 
law,  as  against  the  assignee,  if  the  defendant  had  notice  of  the  assignment 
before  the  rent  day.  De  Nicholls  v.  Saunders^  L.  E.,  5  C  .P.  589.  See 
Clunks  case,  10  Rep.  127  ;  Cromwell,  Ld.,  v.  Andrews^  Cro.  Eliz.  15.  If  he 
had  not  notice  beiore  the  rent  day,  the  advance  then  becomes  payment. 
Cook  V.  Otierra,  L.  E.,  7  0.  P.  132.  As  to  what  amounts  to  notice,  vide 
S.  C.  Payment  of  property  tax  by  the  tenant,  which  the  landlord  is  bound 
to  aUow  him,  under  5  &  6  Yict.  c.  35,  Sched.  A.,  No.  IV.,  Eule  9 ;  16  & 
17  Vict.  c.  34,  s.  40;  27  &  28  Vict.  c.  18,  s.  15 ;  and  53  &  54  Vict.  c.  8, 
Part  IV.,  is,  in  effect,  payment  by  the  tenant  of  so  much  of  the  next  rent 
due  by  him.  See  Denhy  v.  Moore,  1  B.  &  A.  123,  129,  130.  It  would, 
however,  now  seem  necessary  to  plead  the  defence  specially,  as  it  would 
otherwise  be  likely  to  take  the  plaintiff  by  surprise.  Eules  1883,  O.  xix. 
r.  15,  ante,  p.  301.  The  tax  must  be  deducted  from  the  next  payment  of 
rent  thereafter  to  be  made  by  the  tenant,  and  if  the  tenant  do  not  so 
deduct  the  tax,  he  cannot  afterwards  sue  the  landlord  for  it  as  money 

Eud.  Denhy  v.  Moore,  supra ;  Cumming  v.  Bedborough,  15  M.  &  W.  438. 
at,  the  tenant  can  enforce  an  agreement  by  the  landlord  to  repay  him  the 
tax,  if  he  pay  the  rent  in  full.  Lamb  y.  Brewster,  4  Q.  B.  1).  220,  607, 
G.  A.  These  statutes  only  allow  the  tenant  to  deduct  the  tax  payable  on 
the  rent  reserved,  and  not  on  the  full  improved  value  of  the  premises. 
Watson  y.  Home,  7  B.  &  0.  286 ;  Smith  y.  Humble,  15  0.  B.,  N.  S.  321. 
The  tax  cannot  be  deducted  unless  it  has  been  paid  by  the  tenant ;  see 
Pocoek  y.  Eustace,  2  Camp.  181 ;  Byan  v.  Thompson,  L.  E.,  3  C.  P.  144, 
cited  post,  Action  for  illegal  distress — Defence,  The  tenant  may  also,  by 
way  of  payment,  show  payment  of  rates,  which  he  may  deduct  from  his 
rent  under  statutes  allowing  such  deduction  to  be  made,  e,g,,  32  &  33 
Vict.  c.  41,  s.  1 ;  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  214  ; 
the  Rating  Act,  1874  (37  &  38  Vict.  c.  54),  ss.  5,  6,  8,  9.  See  on  this  last 
cited  Act,  Chaloner  y.  Bolckow,  3  Ap.  Ga.  933,  D.  P.  With  regard  to  pay- 
ment of  an  amount  equivalent  to  tne  rent  to  the  superior  landlord,  under 
compulsion  or  threat  of  distress,  or  payment  of  any  other  charge  on  the 
land.  Bee  post,  Beplevin — Denial  of  rent  being  in  arrear. 

Statute  of  Limitations,]  The  Statute  of  Limitations  is  a  good  defence 
in  an  action  against  a  person  who  has  been  tenant  from  year  to  year,  but 
who  has  not,  within  the  last  six  years,  occupied  the  premises,  paid  rent, 
or  done  any  act  from  which  a  tenancy  can  be  inferred ;  though  no  notice 
to  quit  has  been  given.    Leigh  v.  Thornton,  1  B.  &  A.  625. 

Illegality.']  It  is  a  good  defence  that  the  premises  have  been  knowingly 
let  by  the  plaintiff  to  the  defendant  for  an  immoral  purpose ;  Crisp  v. 
Churchill,  cited  1  B.  &  P.  340 ;  or,  for  the  delivery  of  blasphemous  lec- 
tures ;  see  CouHin  v.  Milboum,  L.  E.,  2  Ex.  230 ;  or,  the  occupation  know- 
ingly allowed  to  continue  for  such  purposes.  Jennings  v.  Throgmorton, 
Ry.  &  M.  251.  Where  a  lessee  assigned  the  lease,  kaowine  the  house 
was  to  be  continued  to  be  used  as  a  brothel,  it  was  held  he  could  not 
enforce  the  covenant  of  indemnity  against  the  assignee.  Smith  v.  White, 
L.  R.,  1  Eq.  626.  But,  it  is  no  defence  that  plaintiff  knowingly  let  the 
•  land  to  defendant  forthe  use  of  a  company  not  kcensed  to  hold  land  of  which 
defendant  was  a  promoter.    Job  v.  Lamb,  11  Exch.  539 ;  25  L.  J.,  Ex.  87. 

Distress,]    It  seems  to  be  no  defence  that  the  landlord  has  distrained 
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goods  to  the  full  Yalae  of  the  rent,  if  he  have  sold  Hiem  for  a  lees  Bum.  If 
he  have  sold  them  at  too  low  a  rate,  the  teiiant*s  remedy  is  by  action  on  the 
case.  Efford  y.  Burgess,  1  M.  &  Bob.  23,  per  Parke,  B.  But,  so  long  as 
the  landlord  retains  the  distress,  though  insufficient  in  amount,  he  cannot 
maintain  the  action.  Lehain  v.  PhilpoU,  L.  B.,  10  Ex.  242.  It  is  no  de- 
fence that  the  tenant  quitted,  without  giving  notice,  in  the  fear  of  a  distroas 
by  the  superior  huidlord.     Bickett  v.  TuUick,  6  C.  &  P.  66. 
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This  action  lies  on  a  contract  not  xm.der  seal,  express  or  implied,  and  is 
in  some  cases  founded  on  wrong  independent  of  contract,  arising  out  of 
the  relation  of  landlord  and  tenant.  It  may  in  some  cases  be  maintained 
by  a  married  woman  alone,  vide  ante,  p.  325. 

Claims  under  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47 
Vict.  c.  61),  are  in  case  of  difference  settled  by  a  reference:  see  sect  8. 
So  in  the  case  of  claims  under  stat.  50  &  51  Yict.  c.  26  (allotments  and 
cottage  gardens),  and  53  &  54  Yict.  c.  57  (land  under  mortgage). 

The  Demise.  Statute  of  Frauds,}  By  the  Stat,  of  Frauds  (29  Gar.  2, 
c.  3^,  s.  1,  all  leases  and  terms,  whether  freehold  or  for  years,  not  in 
writinjB;  and  signed  by  the  party  making  them,  or  their  agents  authoiised 
by  writing,  shall  have  the  effect  of  leases  at  will  only,  except  (sect.  2) 
leases  not  exceeding  three  years  from  the  making  thereof,  wnereon  the 
reserved  rent  is  equal  to  two-thirds  of  the  improved  value.  These  sectioiiB 
apply  only  to  leases  whereby  a  rent  is  reserved.  Crosby  v.  Wadswarth,  6 
East,  602. 

Sect.  4  of  the  same  statute  is  stated  ante,  p.  303,  and  applies  to  contracts 
for  creating  a  tenancy  as  well  as  to  sales ;  but  although  sect.  2  excepts 
leases  for  uu:ee  years  at  rack  rent  out  of  sect.  4,  as  well  as  out  of  sect.  1 ; 
Bolton,  Ld.  V.  Tomlin,  5  Ad.  &  E.  856 ;  yet  agreements  for  such  leases  are 
not  so  excepted ;  Edge  v.  Strafford,  1  Cr.  &  J.  391 ;  and  though  the  leases 
are  valid,  and  any  remedy  on  them  in  their  character  of  leases  may  be 
resorted  to,  yet  they  do  not  confer  the  right  to  sue  the  lessee  for  damages 
for  not  taking  possession.  S.  C.  It  seems,  however,  that  the  lessee  might 
have  been  sued  in  debt  for  the  rent  reserved,  for,  where  there  has  been 
an  actual  demise,  debt  lies  before  entry ;  vide  ante,  p.  326.  An  oral  lease 
valid  under  sects.  1,  2,  may  be  as  special  in  its  tsrms  as  a  written  one. 
Bolton,  Ld,  V.  Tomlin,  supra. 

The  three  years  must  be  from  the  making,  and  not  from  the  commence' 
ment  only.  Baker  v.  Beynolds,  Hill  MSS.,  2  Selw.  N.  P.,  13th  ed.  759. 
An  oral  lease  for  two  years,  with  an  option  to  the  lessee  to  continue  the 
holding  beyond  three  years  from  the  making  of  the  lease,  is  severable, 
and  is  good  as  to  the  two  years.  Hand  v.  Hall,  2  Ex.  D.  355,  0.  A., 
reversing  S.  C,  Id,  318.  Special  terms,  not  necessarily  implied  in  a 
tenancy,  may  yet  be  incorporated  with  an  oral  demise  by  implication, 
l^us,  where  an  oral  lease  is  bad  for  want  of  proper  formalities  required 
by  s^.  1,  yet  if  the  lessee  enter  and  pay  rent,  he  becomes  tenant  from 
year  to  year  on  such  of  the  terms  of  the  invalid  lease  as  are  not  incon- 
sistent with  such  a  tenancy ;  Doe  d.  Bigge  v.  Bell,  5  T.  B.  471 ;  Bichardson 
V.  Oifford,  1  Ad.  &  E.  52 ;  and  see  Martin  v.  Smith,  post,  p.  337 ;  but, 
npon  entry  imder  an  oral  lease  for  more  than  three  years,  the  lessee  is 
smct  tenant  at  will,  and  only  becomes  a  yearly  tenant  on  payment  of  any 
rent.    Berrey  v.  Lindley,  3  M.  &  Or.  512;  2  Smith's  L.  C.,  notes  to  Doe 
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d.  Bigge  v.  BeUy  and  Clayton  v.  Bkikey,  The  Act  8  &  9  Vict.  c.  106,  s.  3, 
now  requires  a  deed  whereyer  the  S&tute  of  Frauds  required  a  writing, 
otherwise  the  lease  is  void  at  law.  It  is,  however,  good  as  an  agreement. 
See  on  this  statute,  post^  tit.  Action  for  recovery  of  posaemon  of  land  by 
landlord — Lease.  In  order  to  show  an  implied  promise  to  hold  on  the 
terms  of  a  former  lease,  the  old  lease  must  oe  produced  (unless  admitted) 
duly  stamped.  Walliss  v.  Broadbent,  4  Ad.  &  E.  877 ;  ante^  p.  219.  By 
Bules  1883,  Ord.  xix.  r.  20  {ante,  p.  302),  any  objection  on  the  ground  of 
insufficiency  in  law  of  the  contract  must  be  specially  pleaded. 

Where  lands  are  held  of  a  corporation  under  a  parol  demise,  a  yearly 
tenancy  is  created  upon  payment  of  rent.  Wood  v.  Taie,  2  N.  E.  247 ; 
Ecclesiastical  Commissioners  y.  Merral,  L.  R.,  4  Ex.  162. 

Where  the  defendant  has  enjoyed  an  incorporeal  hereditament  under  an 
agreement,  yoid  as  a  &;rant  because  not  under  seal,  for  Hie  whole  period 
named  therein,  he  is  bound  by  the  terms  of  the  agreement ;  Thomas  y. 
Fredricks,  10  Q.  B.  775 ;  Adams  y.  Clutterbuck,  10  Q.  B.  D.  403 ;  but 
not  if  he  haye  entered  only.     Bird  y.  Higginson^  6  Ad.  &  E.  824,  Ex.  Ch. 

Waste,']  By  the  common  law,  an  action  for  waste  lay  only  against  the 
tenant  by  the  curtesy,  tenant  in  dower,  or  guardian,  for  these  estates  were 
created  by  law.  The  tenants  for  life  or  years,  haying  obtained  their 
estates  by  grant,  were  not  punishable  for  waste  until  the  Stat,  of  Marl- 
bridge  (52  Ben.  3,  c.  24),  which  gaye  an  action  for  dunages  against  the 
lessee  for  life  or  years  OTjmr  autre  vie,  2  Inst.  144,  148.  SuMequently 
the  Stat,  of  Gloucester  (6  Edw.  1,  c.  5),  gaye  the  additional  remedy  against 
them  of  the  writ  of  waste,  to  recoyer  the  land  wasted,  as  well  as  damages 
for  the  waste.  2  Inst.  300,  301.  The  ordinary  remedy  for  waste  has  for 
a  long  while  been  by  an  action  on  the  case  in  the  nature  of  waste ;  and 
now,  by  3  &  4  Will.  4,  c.  27,  s.  36,  the  writ  of  waste  is  itself  abol^ed, 
and  consequently  that  action  is  now  the  only  remedy.  2  Wms.  Saund. 
252  et  seq,  (7).  By  the  J.  Act,  1873,  s.  25  (3),  a  tenant  for  life  without 
impeachment  of  waste  may  not  commit  equitable  waste  unless  an  inten- 
tion to  allow  him  to  do  so  shall  expressly  appear  by  the  instrument 
creating  the  estate. 

The  general  rule  as  to  waste  at  common  law  is  that,  in  order  to  consti- 
tute it,  there  m\ist  be  a  diminution  of  yalue  of  the  estate  by  it ;  or  an 
increased  burden  upon  it ;  or  an  impairing  of  the  eyidence  of  title.  Per 
Patteson,  J.,  in  Huntley  y.  Russell^  18  Q.  B.  572.  It  is  not  waste  for  a 
tenant  to  die  ^prayel  from  pits,  or  work  mines  already  open  on  the  land 
when  leased,  if  they  are  not  excepted ;  Co.  Lit.  546 ;  Bac.  Abr.  Waste 
(0.  3) ;  nor  to  work  quarries  which  haye  been  worked  by  the  owners  of 
the  inheritance  for  the  purpose. of  making  a  profit,  Elias  y.  Griffith,  8 
Ch.  D.  521,  C.  A.,  affirm,  sub  nom,  Elias  y.  Snowdon  Slate  Quarries  Co,,  4 
Ap.  Ca.  454,  D.  P.  In  this  case  Ld.  Selbome  was  of  opinion  that  work- 
ing for  use  would  be  sufficient.  Id,  p.  465.  But  where  grayel  pits  are 
opened  by  surveyors  of  highways  under  the  Highway  Acts,  the  tenant 
cannot  continue  to  work  and  sell  grayel  for  his  own  profit.  Huntley  v. 
Russell,  supra  (case  of  rector  for  dilapidations  by  predecessor).  If  any- 
thing is  done  to  destroy  the  evidence  of  title,  an  action  is  maintainable  by 
the  landlord  against  his  tenant.  Thus,  if  the  tenant  open  a  new  door,  the 
landlord  may  recoyer  against  him  in  this  action  pending  the  lease,  though 
the  house  itself  may  not  be  the  worse  for  it,  provided  the  jury  find  tlutt 
his  reversionary  interest  is  injured ;  for  the  mere  alteration  of  the  property 
may  tend  to  the  injury  of  the  owner.  Young  y.  Spencer,  10  B.  &  C.  145, 
152.  It  is  observable  that  an  act  of  the  nature  here  referred  to  seems  to 
be  actionable  without  regard  to  its  effect  on  the  evidence  of  title ;  for  the 
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alteration  cannot  be  made  without  destroying  at  least  some  part  of  the 
freehold,  which  no  tenant  has  a  right  to  do,  even  although  compensating 
improvement  may  in  other  respects  result  from  it.  In  this  latter  case, 
however,  the  waste  was  known  in  equity  as  *'  meliorating  waste,"  and  an 
injunction  will  not  be  granted  to  restrain  it.  Doherty  v.  AUman,  3  Ap. 
Oa.  709,  D.  P.  The  erection  of  buildings  on  the  land  demised  is  not  waste 
unless  the  building  is  an  injury  to  the  inheritance.  Jones  v.  ChappeU^ 
L.  B.,  20  £q.  539.  The  tenant  is  bound  during  the  term  to  keep  dis- 
tinctly marked  the  boundaries  between  the  demised  lajid  and  his  own 
land  adjoining.  Spike  v.  Harding,  7  Ch.  D.  871.  See  Searle  v.  Cooke,  43 
Oh.  D.  518,  0.  A. 

A  tenant  at  will  is  not  liable  for  permissive  waste.  Harnett  v.  Maitland, 
16  M.  &  W.  257.  But,  tenants  for  years  are  liable  for  permissive,  as  well 
as  for  voluntary  waste.  See  S.  0.  and  YeUowly  v.  Qotoer,  11  Exch.  274, 
293,  294 ;  24  L.  J.,  Ex.  289,  298 ;  in  which  cases  some  earlier  decLsions 
are  explained  or  overruled.  Accord,  Davies  v.  Daviea,  38  Ch.  D.  499. 
See  also  Litt.  s.  67;  Go.  Litt.  53a;  2  Inst.  299;  and  1  Wms.  Saund. 
323  d  {x\  and  Woodhouse  v.  Walker ,  5  Q.  B.  D.  404.  In  Avis  v.  Newman^ 
41  Ch.  I).  532,  a  tenant  for  life  was  held,  by  Eay,  J.,  not  liable  for  per- 
missive waste ;  the  decision  seems,  however,  to  be  inconsistent  with  the 
opinions  expressed  by  the  courts  (not  mere  dida  of  Parke,  B.,  and 
Lush,  J.)  in  YeUowly  v.  Oower,  and  Woodhouse  v.  Walker,  supra,  that 
tenants  for  life  and  for  years  are  under  the  same  liability. 

An  action  for  waste  will  He  by  the  lessor  although  the  waste  amounts 
also  to  a  breach  of  covenant  in  uie  lease  for  which  he  might  sue ;  Kinly^ 
side  V.  Thornton,  2  Wm.  Bl.  1112  ;  Marker  v.  Kenrick,  13  0.  B.  188 ;  22 
L.  J.,  C.  P.  129 ;  but  the  acts  for  which  the  action  is  brought  must  be 
waste  per  se  and  not  mere  breach  of  covenant.  Jones  v.  HiU,  7  Taunt 
392.  And,  the  covenants  may  restrict  the  liability  for  acts  that  would 
otherwise  be  waste.  Doe  d.  Dalton  v.  Jones,  4  B.  &  Ad«  126 ;  YeUowly  v. 
Gower,  11  Exch.  274 ;  24  L.  J.,  Ex.  289.  Where  the  destruction  of  a 
building  demised  is  caused  by  its  user  in  an  apparently  reasonable  and 
proper  manner,  having  regard  to  its  character  and  the  purposes  for  which 
it  was  intended  to  be  used,  this  is  not  waste.  Manchester  Bonded  Ware^ 
house  Co.  V.  Carr,  5  C.  P.  D.  507. 

The  right  of  a  remainderman  to  sue  tenant  for  life  for  waste  arises  when 
the  waste  is  committed,  and  the  Statute  of  Limitations  then  begins  to  run. 
Higginhotham  v.  Hawkins,  L.  E.,  7  Ch.  676.  As  to  right  to  trees  as  be- 
tween tenant  for  life  and  remainderman,  see  Honywood  v.  Honywood, 
L.  E.,  18  Ej.  306. 

In  an  action  of  waste  the  defendant  is  entitled  to  the  verdict  unless  the 
damages  are  substantial.  Doherty  v.  Allman,  3  Ap.  Ca.  709,  733,  per  Ld. 
Blackburn,  citing  ^orrou;  School,  Governors  of  v.  Alderton,  2  B.  &  P.  86, 
per  Ld.  Eldon.  The  measure  of  dama^  is  the  diminution  of  the  indue 
of  the  reversion,  less  a  discount  for  mmiediate  payment.  Whit^m  v. 
Kershaw,  16  Q.  B.  D.  613,  C.  A. 

By  14  &  15  Vict.  o.  25,  s.  3,  the  tenant  of  a  farm  who  shall  erect  any 
buildings  on  the  farm  for  agricultural  or  trade  purposes  by  written  con- 
sent of  his  landlord,  will  be  at  liberty  to  remove  them  if  uie  lessor  shall 
not  buy  them  within  a  month  after  notice  of  removal,  at  a  valuation  fixed 
by  referees.  See  further  the  Agricultiual  Holdings  (fhigland)  Act,  1883 
(46  &  47  Vict.  c.  61),  ss.  34,  54,  55. 

Where  a  lease  provides  that  at  the  expiration  of  the  tenancy  aU  damages 
done  by  the  tenant  should  '^  be  made  good  or  paid  for  l^  the  tenant,  tiie 
amoimt  of  such  payment,  if  in  dispute,  to  be  referred  to  and  settled  by 
two  valuers,"  the  settlement  of  the  amount  of  the  payment  is  a  oonditi^ 
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precedent  to  an  action  in  respect  of  dilapidations.  Babhage  y.  Goulbum^ 
9  Q.  B.  D.  235.  It  is  otherwise  where  there  is  also  an  independent  con- 
tract to  pay  fair  compensation.    Dawson  y.  Fitzgerald,  1  Ex.  D.  257,  C.  A. 

Non-repairs,^  The  obligation  to  repair  implied  in  a  tenancy  for  years, 
in  the  absence  of  express  stipulation,  is  not  well  defined.  A  tenant  from 
year  to  year  is  only  bound  to  keep  the  prenuses  wind  and  water-tight, 
and  to  use  them  in  a  ' '  tenantlike    or  "  husbandlike  "  manner.    Ferguson 

V.  ,  2  Esp.  590;  HorsefaU  y.  MatJier,  Holt,  N.  P.  7;  Auworth  y. 

Johnson,  5  0.  &  P.  239 ;  Leach  y.  Thomas,  7  C.  &  P.  327.  As  to  the 
tenant's  liability  when  the  non-repair  amouncs  to  waste,  vide  ante,  p.  336. 

If  the  tenant  hold  oyer  after  a  lease  with  a  repairing  ooyenant,  he  pre- 
sumably continues  liable  for  the  same  repairs,  so  far  as  they  are  oonsiBtent 
with  a  yearly  tenancy ;  Dighy  y.  Atkinson,  4  Camp.  275 ;  jSeaU  y.  Sanders, 
3  N.  C.  850 ;  Arden  y.  Sullivan,  14  Q.  B.  832 ;  Ecdesiasiical  Commrs,  y. 
Merral,  L.  B.,  4  Ex.  162;  unless  altered  circumstances  rebut  the  pre- 
sumption. Johnson  y.  St  Peter,  Hereford,  4  Ad.  &  E.  520.  Where  a 
tenant  enters  under  a  lease  for  seyen  years,  not  under  seal,  and  thereb;y 
agrees  to  do  certain  repairs  in  the  7th  year  of  the  term,  and  he  occupies 
and  pays  rent  during  the  whole  term,  he  is  bound  to  do  the  repairs. 
Martin  y.  Smith,  L.  £.,  9  Ex.  50. 

An  express  contract  to  repair  supersedes  implied  obligations  of  the  like 
nature.  Standen  y.  Chrismas,  10  Q.  B.  135.  The  law  with  regard  to  the 
obligation  to  repair  imder  such  a  coyenant,  is  stated  under  tit.  Action  on 
covenant  to  repair,  post,  pp.  700  et  seq. 

There  is  no  imphed  obHgation  of  the  landlord  to  do  substantial  repairs 
though  the  prenuses  be  in  a  dan^rous  state.  Gott  y.  Gandy,  2  E.  &  B. 
845 ;  23  L.  J.,  Q.  B.  1.  Nor,  to  inform  a  proposed  tenant  of  their  state. 
Keates  v.  Cadogan,  El.  of,  10  0.  B.  591 ;  20  L.  J.,  C.  P.  76.  As  to  how 
far  it  might  be  an  answer  to  an  eu;tion  on  the  lessee's  coyenant  to  repair, 
see  Coleheck  y.  Girdlert^  Co»,  1  Q.  B.  23  i.  The  tenant  in  common  of  a 
house  is  under  no  liability  to  contribute  to  expense  of  repairs  done  by  his 
oo-tenant.    See  Leigh  y.  Dickeson,  15  Q.  B.  D.  60,  C.  A. 

Good  husbandry — Cuetom,']  The  obligation  to  good  husbandry  arises 
either  by  contract,  or  t^e  mere  relation  of  tenant,  or  from  local  custom, 
or  other  circumstances.  The  custom  is  not  necessarily  excluded  by  prool 
of  express  agreement,  if  the  two  be  consistent.  Hutton  y.  Warren,  1 M.  & 
W.  466.  But,  a  custom  that  an  outgoing  tenant  should  leaye  the  manure, 
being  paid  for  it,  is  excluded  by  an  express  stipulation  that  he  should  leaye 
it  without  any  mention  of  payment.  Roberts  y.  Barker,  1  Or.  &  M.  808. 
A  tenant  who  holds  oyer  alter  a  lease  has  expired,  or  enters  under  an 
afi;reement  for  a  lease,  holds  subj  ect  to  the  terms  of  the  lease,  as  to  the  course 
oi  husbandly.  S.  G. :  Doe  d.  Thomson  y.  Amey,  12  Ad.  &  E.  476.  See 
also  the  cases  cited  supra.  But,  if  after  holding  oyer  and  paying  rent, 
he  by  deed  assign  his  interest  to  a  third  person,  the  assignee  does  not, 
until  his  tenancy  has  been  recognized  by  the  lessor,  hold  on  the  terms  of 
the  original  lease.  EUiott  y.  Johnson,  L.  B.,  2  Q.  B.  120.  In  this  case 
there  was  a  clause  in  the  lease  against  assignment,  but  the  majority  of 
the  court  rested  their  judgment  on  the  ground  that  the  doctrine  of  condi- 
tions running  with  the  land  is  confined  to  coyenants  annexed  to  the  land 
by  indenture  of  demise,  and  a  mere  assignment  of  a  parol  tenancy  does 
not  pass  to  ^e  assignees  the  right  to  enforce  collateral  stipulations. 
Id.  124,  127. 

Though  it  is  generally  treated  as  a  custom  for  the  incoming  tenant  to' 
pay  the  yalue  of  fallows,  &c.,  to  the  outgoing  tenant,  yet  when  there  is  no 
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incoming  tenant,  the  contract  implied  by  the  custom  is  that  the  landlord 
shall  pay  the  value.  FavieU  v.  Gaskoin^  7  Exch.  273 ;  21  L.  J.,  Ex.  85. 
In  such  case  the  person  in  receipt  of  the  rents  is  liable,  although  only 
tenant  for  life.  Mansel  v.  Norton,  22  Ch.  D.  769,  0.  A.  Prima  facie,  the 
outgoing  tenant's  remedy  for  tillages  or  tenant  right  is  against  the  land- 
lord, for  there  is,  under  ordinary  circumstances,  no  pri^ty  between  the 
outgoing  and  incoming  tenants.  Xhe  mere  fact  of  the  incoming  tenant 
entering  upon  the  land  does  not  render  him  liable  for  such  tillages,  but  it 
is  a  question  of  fact  whether  the  contract  between  the  outgoing  tenant  and 
the  landlord  subedsts,  or  a  new  contract  has  been  entered  into  with  the 
incoming  tenant,  the  landlord  being  discharged.  Codd  y.  Brown ,  15  L. 
T.,  N.  S.  536;  H.  T.  1867,  0.  P. ;  Sucksmith  v.  Wilson,  4  F.  &  P.  1083, 
Martin,  B. ;  and  see  FavieU  y.  Oaskoin,  supra,  and  Bradhum  y.  FoUy^ 
3  C.  F.  D.  128.  And,  a  usage  that  the  outgoing  tenant  should  look 
to  the  incoming  tenant  for  payment  for  such  tiuages,  to  the  exclusion  of 
the  landlord's  liability,  is  unreasonable  and  bad.  S.  C.  Whateyer  the 
arrangement  between  tiie  outgoing  and  incoming  tenant,  the  landlord  is 
entitled  to  a  payment  of  arrears  of  rent  due  from  the  former  out  of  the 
valuation.  Stafford  y.  Gardner,  L.  E.,  7  C.  F.  242.  The  amount  is  re- 
coyerable  by  the  tenant  from  the  landlord  on  a  quantum  meruit,  and  the 
ascertainment  of  the  amount  by  valuation  is  not  a  condition  precedent  to 
his  right  to  sue  when  it  is  not  made  such  by  the  terms  of  the  lease. 
Sucksmith  v.  Wilson,  supra.  Where  a  tenant  holds  on  the  general  terms 
of  cultivating  according  to  good  husbandry,  drainage  may  be  part  of 
it,  and  a  custom  for  the  outgoing  tenant  to  char^  his  landloid  with 
part  of  the  expense  of  such  drainage,  though  done  without  his  knowledge, 
IS  reasonable  and  consistent  with  me  terms.  Mouslevy,  Ludlam,  21  L.  J.» 
Q.  B.  64.  As  to  the  allowance  of  interest  on  the  valuation,  see  Marsh  v. 
Jones,  40  Ch.  D.  563.  A  stipulation  that  the  tenant  shall  not  sell  any 
straw  or  manure  produced  on  the  farm  without  licence,  disables  him  from 
selling  it  even  after  the  tenancy  has  expired.  Massey  v.  Goodall,  17  Q.  B. 
310 ;  20  L.  J.,  Q.  B.  526.  By  the  Agricultural  Holdings  (Enghmd)  Act, 
1883  (46  &  47  Vict.  c.  61),  sect.  57,  *'  a  tenant  shall  not  be  entitled  to 
claim  compensation  by  custom,  or  otherwise,  than  in  manner  authorized 
by  this  Act,  in  respect  of  any  improvement  for  which  he  is  entitled  to 
compensation  under  or  in  pursuance  of  this  Act." 

A  valuation  made  in  the  usual  way  cannot  be  reopened,  although  the 
valuers  have  included  therein  things  which  by  the  custom  of  the  country 
should  not  have  been  valued  or  wnich  did  not  exist.  Per  Kdly,  C.  B., 
Martin  and  Figott,  BB.,  Freeman  v.  Jeffries,  L.  E.,  4  Ex.  189. 

Action  hy  and  against  assignee  of  lessor  J]  The  stat.  32  Hen.  8,  c.  34, 
does  not  extend  to  parol  contracts ;  Standen  v.  ChHsmas,  10  Q.  B.  135 : 
but  where  the  assignee  can  determine  the  tenancy,  the  continued  holding 
of  the  tenant  under  him  is  evidence  of  an  agreement  with  the  assignee  to 
hold  on  the  old  terms.  Buckworth  v.  Simpson,  1  0.  M.  &  E.  834,  844 ; 
Arden  v.  Sullivan,  14  Q.  B.  832;  Cornish  v.  Stubhs,  L.  E.,  5  0.  F.  334; 
Smith  V.  Epgington,  L.  E.,  9  0.  F.  145.  In  other  cases  the  action  must 
have  been  in  the  name  of  the  original  lessor.  Bickford  y.  Parson,  5  C.  B. 
923.  See  EUioU  v.  Johnson,  L.  E.,  2  Q.  B.  120;  AUcocky,  Moorhouse^ 
ante,  p.  325.  Now,  however,  under  the  Conveyancing  and  Law  of  Fro> 
pertv  Act,  1881,  s.  10  (1),  post,  p.  689,  the  person  entitled  to  the  income 
of  the  land  may  enforce  an^  provision  contained  in  a  lease,  made 
after  December  31st,  1881,  havmg  reference  to  the  subject-matter  thereof, 
and  this  section  seems  to  ^pjply  to  parol  leases. 

Where  a  demise  is  detenmned  by  the  expiration  of  the  landlord's  estate, 
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and  the  tenant  continues  to  hold  under  the  remainderman,  paying  the 
same  rent,  the  question  whether  a  term  contained  in  the  former  tenancy 
is  adopted  into  the  new  contract  of  demise  is  a  question  of  fact.  Ji  sucn 
a  tenant  continue  to  hold  under  the  remainderman,  and  nothing  pass 
between  them  except  the  payment  and  receipt  of  rent,  the  new  landlord 
IB  not  bound  by  a  stipulation,  contained  in  a  former  tenancy,  which  is  not 
known  to  him  in  fact,  nor  is  according  to  the  custom  of  the  country. 
Oakley  y.  Monck,  L.  E.,  1  Ex.  159,  Ex.  Oh. 

Breach,']  As  to  proof  of  breach  of  contract  to  repair  or  to  use  good 
husbandry,  see  Action  on  covenants,  post,  pp.  699  et  seq.  Where  the  custo- 
mary course  of  husbandry,  as  alleged,  is  negatived  by  the  jury,  the 
phdntifP  cannot  recover  for  not  cultivating  according  to  the  real  custom. 
Angerstein  v.  Handson,  1  G.  M.  &  B.  789.  But,  the  judge  may  amend 
when  the  breach  is  non-repair. 


ACTION  ON  BILLS  OF  EXCHANGE,  CHEQUES,  AND 

PEOMISSOEY  NOTES. 

The  law  as  to  bills  of  exchange,  cheques,  and  promissory  notes  has  now 
been  codified  bjr  the  Bills  of  Exchange  Act,  1882*  (46  &  46  Vict,  c.  61). 
The  several  sections  of  this  Act  therefore  now  replace  a  large  number  of 
the  decisions  on  these  instruments,  which  were  collected  in  earliei 
editions  of  this  work.  The  Act,  in  Fart  11.,  enacts  in  detail  the  law,  so 
far  as  relates  to  bills  of  exchange,  and  in  Parts  HI.  and  lY.  respectively 
enacts  that  relating  to  cheques  and  promissorv  notes :  this  is  done,  to  a 
great  extent,  by  reference  to  Fart  ll.,  and  this  scheme  is  accordingly 
adopted  in  the  following  pages. 

Tne  following  sections  are  general  in  their  application : — 

Sect.  2.  **  In  this  Act,  unless  the  context  otherwise  requires, — 

*^ Acceptance  means  an  acceptance  completed  by  delivery  or  notification.'* 
See  sect.  21,  posty  p.  343.  Acceptance  is  defined  by  sect.  17,  post,  p.  351, 
and  its  requisites  are  there  stated. 

** Action  includes  counter-claim  and  set-off. 

**  Banker  includes  a  body  of  persons,  whether  incorporated  or  not,  who 
carry  on  the  business  of  banking. 

**  Bankrupt  includes  any  person  whose  estate  is  vested  in  a  trustee  or 
assignee  imder  the  law  for  the  time  being  in  force  relating  to  bankruptcy. 

**  Bearer  means  the  person  in  possession  of  a  bill  or  note  which  is  pay- 
able to  bearer. 

**  Bill  means  bill  of  exchange,  note  means  promissory  note."  These 
instruments  respectively  are  defined  by  sect.  3,  post,  p.  341,  and  sect.  83, 
post,v.  400. 

**  Delivery  means  transfer  of  possession,  actual  or  constructive,  from 
one  person  to  another."    As  to  delivery,  see  sect.  21,  post,  p.  343. 

*  Cited  for  brevity  as  B.  of  Ex.  Act,  1882. 
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*'  Holder  means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  poaseff* 
Bion  of  it,  or  the  bearer  thereof."  A  holder  in  due  course  is  demied  hy 
sect.  29,  po8ty  p.  343.  The  rights  of  holders  are  defined  by  sect.  88,  posi, 
p.  344. 

**  Indorsement  means  an  indorsement  oomi)leted  by  delivery."  See 
sect.  21,  poaif  p.  343.  The  requisites  of  an  indorsement  are  stated  in 
sect.  32,  poBtf  p.  359. 

**  Issue  means  the  first  deHyery"  {vide  ante,  p.  339)  *'  of  a  bfll  or  note, 
complete  in  form  to  a  person  who  takes  it  as  a  iiolder. 

**  Person  includes  a  body  of  persons,  whether  incorporated  or  not. 

**  Value  means  valuable  consideration."    See  sect.  27,  jio$t,  p.  343. 

**  Written  includes  printed,  and  writing  includes  print. 

By  sect.  90,  *'  A  thmg  is  deemed  to  be  done  in  good  faith,  within  the 
meaning  of  this  Act,  where  it  is  in  fact  done  honesUy,  whether  it  is  done 
negligently  or  not." 

By  sect.  91,  (1.)  "Where,  by  this  Act,  any  instrument  or  writing  is 
required  to  be  signed  by  any  person,  it  is  not  necessary  that  he  should 
sign  it  with  his  own  hand,  but  it  is  sufficient  if  his  signature  is  written 
thereon  by  some  other  person  by  or  under  his  authority. 

*'  (2.]  In  the  case  of  a  corporation,  where,  by  this  Act,  any  instrument 
or  writmg  is  required  to  be  signed,  it  is  sufficient  if  the  instrument  or 
writing  be  sealed  with  the  corporate  seal. 

'*  But  nothing  in  this  section  shall  be  construed  as  requiring  the  bill  or 
note  of  a  corporation  to  be  under  seal." 

Sect.  96  repeals  numerous  statutory  enactments  relating  to  bills  of 
exchange,  cheques,  and  notes. 

By  sect.  97,  *'(!.)  The  rules  in  bankruptcy  relating  to  bills  of  exchange, 
promissory  notes,  and  cheques,  shall  continue  to  apply  thereto  notwim- 
standing  anything  in  this  Act  contained. 

'*  (2.)  The  rules  of  common  law  including  the  law  merchant,  save  in  so 
far  as  uiey  are  inconsistent  with  the  express  provisions  of  this  Act,  shall 
continue  to  apply  to  bills  of  exchange,  promissory  notes,  and  cheques. 

**  rS.^  Notmng  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect— 

*'  (a.)  The  provisions  of  the  Stamp  Act,  1870,  or  Acts  amending  it,  or 
any  law  or  enactment  for  the  time  being  in  force  relating  to 
the  revenue : "  {vide  ante,  pp.  235  et  seqj) 

**  (&.)  The  provisions  of  the  Companies  Act,  1862,  or  Acts  amending 
it,  or  any  Act  relating  to  joint  stock  banks  or  companies : 
{vide  post,  p.   402,   and  Part   m..   Actions  by  and    against 
companies,) 

"  (c.)  The  provisions  of  any  Act  relating  to  or  confirming  the  privileges 
of  the  Bank  of  England  or  the  Bank  of  Ireland  respectively : 

**((£.)  The  validity  of  any  usage  relating  to  dividend  warrants,  or  the 
indorsements  thereof. 

When  a  dividend  warrant  is  payable  to  the  order  of  two  or  more  per- 
sons, it  is  the  usage  to  pay  to  the  order  of  one  of  them :  this  provision 
saves  this  exception  from  the  general  rule  laid  down  by  sect.  32  (3), 
post,  p.  359. 

By  sect.  99,  **  Where  any  Act  or  document  refers  to  any  enactment 
repealed  by  this  Act,  the  Act  or  document  shall  be  construed,  and  shall 
operate,  as  if  it  referred  to  the  corresponding  provisions  of  this  Act." 

As  to  who  is  the  holder  of  a  bill,  see  LaUer  v.  White,  L.  B.,  5  H.  L. 
d1S,post,  p.  401. 

As  to  the  application  of  sect.  97  {2),  to  the  recovery  of  damages  for  re- 
exchange,  see  Ex  parte  Gillespie,  18  Q.B.  D.  286,  C.  A.,  cited  ^m<,  p.  383. 
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'   Sixituie.']    The  general  sectioiiB  of  the  B.  of  Ex.  Acts,  1882,  relating  to 
bills  of  exchange  are  as  follows : — 

Sect.  3.  **  (1.)  A  bill  of  exchange  is  an  unconditional  order  in  writing, 
addressed  by  one  person  to  another,  signed  by  the  person  giving  it,  re- 
quiring the  person  to  whom  it  is  addi^sed  to  pay  on  demand,  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money  to  or  to  the  order  of 
a  specified  person,  or  to  bearer. 

'I  (2.)  An  instrument  which  does  not  comply  with  these  conditions,  or 
whicn  orders  any  act  to  be  done  in  addition  to  the  payment  of  money,  is 
not  a  bill  of  exchange. 

"  (3.)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional 
within  the  meaning  of  this  section;  but  an  unqualified  order  to  pay, 
coupled  with  (a)  an  mdication  of  a  particular  fund  out  of  which  the  drawee 
is  to  reimburse  himself  or  a  particular  account  to  be  debited  with  the 
amount,  or  {h)  a  statement  of  the  transaction  which  gives  rise  to  the  bill,  is 
unconditional."    See  Crofton  v.  Crofton^  33  Ch.  D.  612. 

"  r4.  J  A  bill  is  not  invalid  by  reason — 

'*  {a,\  That  it  is  not  dated ; 

*^\h,)  That  it  does  not  specify  the  value  given,  or  that  any  value  has 
been  given  therefor ; 

''  (c.)  That  it  does  not  specif v  the  place  where  it  is  drawn,  or  the  place 
where  it  is  payable. 

See  sect.  12,  vosty  p.  342,  as  to  the  insertion  of  the  date  in  an  undated 
biU. 

Sect.  4.  '*  (1.)  An  inland  biU  is  a  bill  which  is  or  on  the  face  of  it  pur- 
ports to  be  ^a)  both  drawn  and  payable  within  the  British  Islands,  or 
\Jb)  drawn  within  the  British  Islands  upon  some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill. 

'*  For  the  purposes  of  this  Act  *  British  Islands'  mean  any  part  of  the 
United  Kingdom  of  Gh:^at  Britain  and  Ireland,  the  islands  of  Man, 
Guernsey,  Jersey,  Aldeme^,  and  Sark,  and  the  islands  adjacent  to  any  of 
them  bemg  part  of  the  dominions  of  her  Majesty. 

**  (2.)  Unless  the  contrary  appear  on  the  face  of  the  hill  the  holder  may 
treat  it  as  an  inland  bill"    This  sub-section  is  new. 

By  sect.  97,  (3,  a.),  ante  p.  340,  nothing  in  this  Act  affects  the  Stamj) 
Acts. 

Sect.  5.  '*  (1.)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the 
drawer ;  or  it  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawee." 

Sect.  6.  '*(!.)  The  drawee  must  be  named  or  otherwise  indicated  in  a 
bill  with  reasonable  certainty. 

'*  (2.)  A  bill  may  be  addressed  to  two  or  more  drawees  whether  they  are 
partners  or  not,  but  an  order  addressed  to  two  drawees  in  the  alternative 
or  to  two  or  more  drawees  in  succession  is  not  a  bill  of  exchange." 

Sect.  7.  **(!.)  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty*. 

**  (2.)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly,  or  it 
may  be  made  payable  in  the  alternative  to  one  of  twOy  or  one  or  some  of  several 
jHiyees,  A  bill  may  also  be  made  payable  to  the  holder  of  an  office  for  the 
time  being."    The  provision  in  italics  is  new ;  vide  post,  p.  402. 

Sect.  9.  **  ri.)  The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
meaning  of  uiis  Act,  althougn  it  is  required  to  be  paid — 

**(a.)  With  interest. 

^*{b.)  By  stated  instalments. 
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"  (c.)  By  stated  iiiBtalinexits,  with  a  provisioii  that  upon  default  in  pay- 
ment of  any  instalment  the  whole  shall  become  due. 

**(€?.}  AccordiQg  to  an  indicated  rate  of  exchange  or  acoordinff  to  a  rate 
of  exdiange  to  be  ascertained  as  directed  b^  the  bill. 

*'  (3.)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless  the 
instrument  otherwise  provides,  interest  runs  from  the  date  of  the  bill,  and 
if  the  bill  is  undated  m)m  the  issue  thereof.'* 

As  te  damages  on  the  dishonour  of  a  bill,  see  sect.  57,  jxm^,  p.  383. 

Sect.  10.  **Tl.)  A  biU  is  payable  on  demand — 

^'  (a.)  Whicubi  is  expressed  te  be  payable  on  demand,  or  at  sight,  or  on 
presentation ; "  replacing  34  &  35  Vict.  c.  74 ;  "or 

"  r&.^  In  which  no  time  for  payment  is  expressed. 

"  (2.)  Where  a  bill  is  accepted  or  indorsed  when  it  is  oyerdue,  it  shaU 
as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who  so  indorses  it^ 
be  deemed  a  bill  j^ayable  on  demand." 

Sect.  11.  "A  bill  is  fjayable  at  a  determinable  future  time  within  the 
meaning  of  this  Act  wmcn  is  expressed  to  be  payable — 

*'  (1.)  At  a  fixed  period  after  date  or  sight. 

Ab  to  fixing  the  due  date,  see  sect.  14  (2),  (3),  jxm<,  p.  351,  and  sect. 
65  (5),  post,  p.  379. 

'*  (2.)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  erent 
which  is  certain  to  happen,  though  l^e  time  of  happening  may  be  un- 
certain. 

**  An  instrument  expressed  to  be  payable  on  a  contingency  is  not  a  bill, 
and  the  happening  of  the  event  does  not  cure  the  defect." 

Sect.  12.  "Where  a  bill  expressed  to  be  payable  at  a  fixed  period  after 
date  is  issued  undated,  or  where  the  acceptance  of  a  bill  payable  at  a  fixed 
period  after  sight  is  undated,  any  holder  may  insert  therein  the  true  date 
of  issue  or  acceptance,  and  the  bill  shall  be  payable  accordingly. 

"  Provided  that  (1)  where  the  holder  in  good  faith  and  by  mistake  inserts 
a  wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is  inserted,  if  the 
bin  subsequently  comes  into  the  hands  of  a  holder  in  due  course  tJie  bill 
shall  not  be  avoided  thereby,  but  shall  operate  and  be  payable  as  if  the 
date  so  inserted  had  been  the  true  date." 

As  to  the  insertion  of  other  material  particulars  omitted,  vide  s.  20, 
infra. 

Sect.  13.  '*  (1.)  Where  a  bill  or  an  acceptance  or  any  indorsement  on  a 
bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  deemed  to 
be  the  true  date  of  the  drawing,  acceptance,  or  indorsement,  as  the  case 
maybe. 

"  (2.)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or  post- 
dated, or  that  it  bears  date  on  a  Sunday." 

Sect.  20.  ^'  (1.)  Where  a  simple  signature  on  a  blank  stamped  pa^r  is 
delivered  by  the  signer  in  order  that  it  may  be  converted  into  a  bill,  it 
operates  as  a  prima  facie  authority  to  fill  it  up  as  a  complete  biU  for  any 
amount  the  stamp  wQl  cover,  using  the  signature  for  that  of  the  drawer, 
or  the  accepter,  or  an  indorser ;  and,  in  like  manner,  when  a  bill  is  want- 
ing in  any  material  particular,  the  person  in  possession  of  it  has  a  prima 
facie  authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 

"  (2.)  In  order  that  any  such  instrument  when  completed  may  be  en- 
forceable against  any  person  who  became  a  party  thereto  prior  to  its 
completion,  it  must  be  nlled  up  within  a  reasonable  time,  and  strictly  in 
accordance  with  the  authority  given.  Beasonable  time  for  this  purpose  is 
a  question  of  fact. 

"  Provided  that  if  any  such  instrument  after  completion  is  negotiated  to 
o  Jiolder  in  due  cowree"  (vtrfc  sect.  29,  post,  p.  343)  " it  shall  be  valid  and 
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effectual  for  aU  piirposes  in  his  liands,  and  he  may  enforce  it  as  if  it  had 
been  filled  up  within  a  reasonable  time  and  strictly  in  accordance  with  the 
authority  given." 

Sect.  21.  "  (1.)  Every  contract  on  a  bill,  whether  it  be  the  drawer's, 
the  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until  de- 
livery" {vide  sect.  2,  ante,  p.  339)  "of  the  instrument  in  order  to  give 
effect  thereto. 

*  *  Provided  that  where  an  acceptance  is  written  on  a  bill,  and  the  drawee 
sives  notice  to  or  according  to  the  directions  of  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the  acceptance  then  lieoomes  complete  and 
irrevocable. 

''(2.)  As 'between  immediate  parties,  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,^*  {vide  sect.  29,  infra),  "the  deli- 
very— 

**  (a.)  in  order  to  be  effectual  must  be  made  either  by  or  under  the 
authority  of  the  party  drawing,  accepting,  or  indorsmg,  as  the  case 
maybe: 

**{bA  may  be  shown  to  have  been  conditional  or  for  a  special  purpose 
onl^,  and  not  for  the  purpose  of  transferring  the  property  in  the  bill. 

"But  ijf  the  bill  be  in  the  h^ds  of  a  holder  in  due  course  "  {vide  sect.  29, 
infra),  "  a  valid  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to 
make  them  liable  to  him  is  conclusively  presumed. 

"  (3.)  Where  a  bill  is  no  longer  in  the  possession  of  a  part^  who  has 
signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and  unconditional  de 
livery  by  him  is  presumed  until  the  contrary  is  proved." 

Sect.  22.  **(!.)  Capacity  to  incur  liability  as  a  party  to  a  biU  is  co- 
extensive with  capacify  to  contract. 

"Provided  that  nothmg  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless  it  is  competent 
to  it  so  to  do  under  the  law  for  the  time  being  in  force  relating  to  corpo- 
rations." By  sect.  91  (2),  ante,  p.  340,  the  seal  of  a  corporation  on  a  bill 
is  equivalent  to  signature. 

"  (2.^  Where  a  Dili  is  drawn  or  indorsed  by  an  infant,  minor,  or  porpo- 
ration  naving  no  capacity  or  power  to  incur  hability  on  a  bill,  the  drawing 
or  indorsement  entitles  the  holder  to  receive  payment  of  the  bill,  and  to 
enforce  it  against  any  other  party  thereto." 

By  sect.  27,  **(!.)  Valuable  consideration  for  a  bill  may  be  constituted 

*Ha,)  Any  consideration  sufficient  to  support  a  simple  contract; 

"  (6. )  An  antecedent  debt  or  liabililrv'.    Such  a  debt  or  liability  is  deemed 

valuable  consideration  whether  the  bill  is  payable  on  demand  or  at  a 

future  time. 

"  (2.)  Where  value  has  at  any  time  been  given  for  a  bill,  the  holder" 

(vide  sect.  2,  ante,  p.  339),  "is  deemed  to  be  a  holder  for  value  as  regards 

the  acceptor  and  all  parties  to  the  bill  who  became  parties  prior  to  such 

time.      

"  (3.)  Where  the  holder  of  a  biU  has  a  lien  on  it,  arising  either  from 
contract  or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to 
the  extent  of  the  sum  for  which  he  has  a  lien." 

Sect.  29.  "(1.)  A  holder  in  due  course  is  a  holder"  (see  sect.  2,  ante, 
p.  340)  "who  has  taken  a  bill,  complete  and  regular  on  the  face  of  it, 
under  the  foUowing  conditions ;  namely, 

"  (o.)  That  he  became  the  holder  of  it  before  it  was  overdue  "  {vide  sect. 
14,  post,  p.  350)  "and  without  notice  that  it  had  been  previously 
dishonomred,  if  such  was  the  fact : 
"  (6.)  That  he  took  the  bill  in  good  faith  "  {vide  sect.  90,  ante,  p.  340), 
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''and  for  yalue"  {vide  sect.  27,  ante^  p.  d43),  ''and  that  at  the  tune 
the  bill  was  negotiated  to  him  he  had  no  notice  of  any  defect  in  the 
title  of  the  person  who  negotiated  it. 

"  (2.)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defectiTe 
within  the  meaning  of  this  Act  wnen  he  obtain^  the  bill,  or  the  acoept- 
ance  thereof,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means, 
or  for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith, 
or  under  sucn  circumstances  as  amount  to  a  &uud« 

"  (3.)  A  holder  (whether  for  value  or  not),  who  derives  his  title  to  a 
bill  through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  bolder  in 
due  course  as  regards  the  acceptor  and  all  parties  to  the  bill  prior  to  that 
holder." 

It  will  be  seen  that  this  section  substitutes  the  term  "holder  in  due 
course,"  for  "  bond  fide  holder  for  value  without  notice."  The  rights  of  a 
holder  in  due  course  are  defined  by  sect.  38,  infra.  Defect  of  title  is  used 
in  this  Act  as  equivalent  to  "  equity  attaching  to  the  bill."  "  Force  and 
fear "  is  the  equivalent  in  the  Scottish  dialect  for  duress.  The  effect  of 
taJdng  a  biU  overdue  or  dishonoured  is  defined  by  sect.  36  (2,  5),  pott^ 
p.  384. 

By  sect.  30,  "  (1.)  Every  party  whose  signature  appears  on  a  bDl  lb 
primd  facie  deemed  to  have  become  a  party  thereto  for  value. 

"  (2.^  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due 
course  (vide  ante,  p.  343) ;  "  but  if  in  an  action  on  a  bill  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subsequent  negotiation  of  the  biU 
if  affected  with  fraud,  duress,  or  force  and  fear,  or  illegality,  the  burden 
of  proof  is  shifted,  unless  and  until  the  holder  proves  that,  subsequent  to 
the  alleged  fraud  or  illegality,  value  has  in  good  faith  been  given  for  the 

Sect.  37.  "  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior 
indorser  or  to  the  acceptor,  sucn  party  may,  subject  to  the  provisions 
o£  this  Act"  {vide  sect.  59  (^3), post,  p.  391,  and  sect.  61,  poet,  p.  393), 
"  re-issue  and  further  negotiate  the  bill,  but  he  is  not  entitled  to  enforce 
payment  of  the  bill  against  any  intervening  party  to  whom  he  was  pre- 
yiously  liable." 

Sect.  38.  "The  rights  and  powers  of  the  holder"  {vide  sect.  2,  ante, 
p.  340)  "  of  a  bill  are  as  follows : — 

"  (1,)  He  may  sue  on  the  bill  in  his  own  name : 

"  (2. J  Where  he  is  a  holder  in  due  course  "  (vide  sect.  29,  eupra),  "  he 
nolds  the  bill  free  from  any  defect  of  title"  {vide  supra)  "  of  prior 
parties,  as  well  as  from  mere  personal  defences  available  to  prior 
parties  among  themselves,  and  may  enforce  payment  against  all 
parties  liable  on  the  bill : 
.    "  (3.1  Where  his  title  is  defective — 

"  (a.)  If  he  negotiates  the  biU  to  a  holder  in  due  course,  that  holder 

obtains  a  good  and  complete  titie  to  the  bill ;  and 
"  (&.)  if  he  obtains  payment  of  the  bill  the  person  who  pays  hiin  in 
due  course"  {vide  sect.  59  {I),  post,  p.  391)  "gets  a  valid  dis- 
charge for  the  bill." 
Sect.  53.  "  (1.)  A  bill,  of  itself,  does  not  operate  as  an  assignment  of 
funds  in  the  hands  of  the  drawee  available  for  the  payment  thereof,  and 
the  drawee  of  a  bill  who  does  not  accept  as  required  by  this  Act  is  not 
liable  on  the  instrument." 

Sect.  58.  "  (1.)  Where  the  holder"  {vide  sect.  2,  ante,  p.  340)  "of  a  biU 
payable  to  bearer  ne^tiates  it  by  delivery  without  indorsing  it,  he  is  called 
a  *  transferor  by  dehvery.* 
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**(^')  A  transferor  by  deliyery  is  not  liable  on  the  instrument. 
**  (3.)  A  transferor  by  delivery  who  negotiates  a  bill  thereby  warrants 
to  his  immediate  transferee  bein^  a  holder  for  value  that  the  bill  is  what 
it  purports  to  be,  that  he  has  a  right  to  transfer  it,  and  that  at  the  time  of 
transfer  he  is  not  aware  of  any  fact  which  renders  it  valueless." 

Sect.  71.  **(!•)  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered,  ana  containing  a  reference  to  the  other  paH»,  the  whole  of  the 
parts  constitute  one  biU. 

'  *  (3. )  Where  two  or  more  parts  of  a  set  are  negotiated  to  different  holdei-s 
in  due  course,  the  holder  whose  title  first  accrues  is  as  between  such  holders 
deemed  the  true  owner  of  the  bill ;  but  nothing  in  this  sub-section  shall 
Affect  the  rights  of  a  person  who  in  due  course  accepts  or  pays "  {vide 
eect,  69  (1),  post,  p.  391}  "  the  part  first  presented  to  him."  As  to  stamp 
on  bills  m  sets,  vide  ante,  p.  238. 

Sect.  72.  *'  Where  a  bill  drawn  in  one  country  is  ne^tiated,  accepted, 
or  payable  in  another,  the  rights,  duties,  and  liabilities  of  tiie  parties 
thereto  are  determined  as  f oUows : 

' '  ( 1 . )  The  validity  of  a  bill  as  i*egards  requisites  in  form  is  determined  by 
the  law  of  the  place  of  issue"  {vide  sect.  2,  ante,  p.  338),  **  and  the 
validity  as  regards  requisites  in  form  of  the  supervening  contracts, 
such  as  acceptance,  or  indorsement"  (vide  sect.  2,  ante,  p.  340),  **  or 
acceptance  9upra  protest,  is  determinea  by  the  law  of  the  place  where 
such  contract  was  made. 
"  Provided  that— 

[a.)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not  invalid 
>y  reason  only  that  it  is  not  stamped  in  accoroGince  with  the  law  of 
the  place  of  issue : 
**  {h.)  Where  a  bill,  issued  out  of  the  United  Kingdom,  conforms,  as 
regards  requisites  in  form,  to  the  law  of  the  United  Kingdom,  it  may 
for  the  purpose  of  enforcing  payment  thereof,  be  treated  as  valid  as 
between  all  persons  who  negotiate,  hold,  or  become  parties  to  it  in 
the  United  Kingdom. 
**  (2.)  Subject  to  the  provisions  of  this  Act "  {vide  infra),  **  the  inter- 
pretation of  the  drawing,  indorsement,  acceptance,  or  acceptance  supra 
protest  of  a  bill,  is  determined  by  the  law  of  the  place  where  such 
contract  is  made. 
**  Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign  country  tho 
indorsement  shall,  as  re^rds  the  payer,  be  interpreted  according  to 
the  law  of  the  United  Kmgdom. 
^'  (3.)  The  duties  of  the  holder  with  respect  to  presentment  for  accept- 
ance or  payment,  and  the  necessity  for  or  sufficiency  of  a  protest  or 
notice  oi  dishonour,  or  otherwise,  are  determined  by  the  law  of  the 

5 lace  where  the  act  is  done  or  the  bill  is  dishonoured. 
[.)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United  Kingdom 
and  the  sum  payable  is  not  expressed  in  the  currency  of  the  United 
Kingdom,  the  amount  shall,  in  the  absence  of  some  express  stipula- 
tion, be  calculated  according  to  the  rate  of  exchange  for  si^t  araft«i 
at  the  place  of  payment  on  the  day  the  bill  is  payable."  The  value 
for  stamp  duty  is  ascertained  at  the  date  of  the  instrument,  vide  ante, 
p.  224. 
**  (5.)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another, 
the  due  date  thereof  is  determined  according  to  the  law  of  the  place 
where  it  is  payable." 

Amount  of  6t7/.]    There  is  now  no  restriction  as  to  the  amount  of  a  bill. 
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for  the  stat.  48  Geo.  3,  c.  88,  s.  2,  is  repealed  by  the  B.  of  Ex.  Act,  1882, 
s.  96. 

Production  of  the  hill.']  It  is  generally  necessary  for  the  plaintiff  to  pro- 
duce the  bill  or  note  on  which  he  claims,  wheneyer  the  form  of  pleading 
puts  it  in  issue ;  and  even  when  not  in  issue,  interest  is  not  recoverable 
without  production.  HvUon  v.  Ward,  15  Q.  B.  26 ;  19  L.  J.,  Q.  B.  293. 
But,  where  it  appears  that  it  has  been  destroyed,  as  where  the  defendant 
tore  his  own  note  of  hand,  a  copy  is  admissible ;  Anon,,  1  Ld.  Baym.  731 ; 
or,  other  secondary  evidence  may  be  given  where  the  defence  is  not  raised 
that  the  instrument  is  lost  or  destroyed.  Blackie  v.  Bidding,  Chamietf  v. 
Orundy,  infra.  Thus,  und^r  a  defence  denying  acceptance,  it  is  not  com- 
petent (for  defendant  to  avail  himself  of  the  defence  that  plaintiff,  an 
indorsee,  has  lost  the  bill  and  cannot  produce  it.  Blackie  v.  Bidding ,  6  0. 
B.  196.  So,  in  an  action  on  a  note  against  maker,  the  defence  of  i^e  loss 
of  it  must  be  pleaded  specially.  Chamley  v.  Orundy,  14  0.  B.  608 ;  23  L. 
J. ,  0.  P.  121.  The  principle  of  this  defence  is  that  the  holder  of  a  ne^tiable 
security  is  only  entitled  to  payment  on  production  of  it  for  re-dehvery  to 
the  person  liable  to  pay.  If  the  defendant  refuse  to  pay  on  that  ground 
only,  as  where  it  is  destroyed  or  is  lost,  there  must  be  a  defence  to  that  effect. 
In  Boole  v.  Smith,  Holt,  N.  P.  144,  Gibbs,  0.  J.,  seems  to  have  held  that 
where  the  bill  is  lost  after  plea  pleaded,  the  defence  might  be  raised  without 
a  special  plea :  aed  gucere. 

By  sect.  69.  **  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him  another  bill 
of  the  same  tenor,  giving  secunfy  to  the  drawer  if  required  to  indemnify 
him  against  all  persons  whatever  in  case  the  bill  alleged  to  have  been  lort 
shall  be  found  again. 

"  If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  duplicate 
bill,  he  may  be  compelled  to  do  so." 

Sect.  70.  '*  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  judge 
may  order  that  the  loss  of  the  instrument  snail  not  be  set  up,  provided  an 
indemniirjr  be  given  to  the  satisfaction  of  the  court  or  judge  against  the 
claims  of  any  other  person  upon  the  instrument  in  question."  See 
sect.  51  (8),  post,  p.  875,  as  to  protest  on  lost  bill. 

Unless  the  plaintiff  avail  himself  of  relief  afforded  by  these  sections  he 
cannot,  Vhere  the  defence  is  properly  pleaded,  recover  on  a  lost  bill  in- 
dorsed by  the  payee  witiiout  proving  that  it  had  been  destroyed ;  though 
he  had  offered  an  indemnity  to  the  defendant ;  Biereon  v.  JSutchinaon,  2 
Camp.  211  ;  Hansard  v.  Bobinaony  7  B.  &  0.  90 ;  and,  though  the  bill  was 
lost  after  it  became  due ;  S.  0. ;  or,  was  payable  to  the  plaintiff's  order 
and  not  indorsed  when  lost ;  Bamuz  v.  Croive,  1  Exch.  167.  See  further 
Conflans  Stone  Quarry  Co.  v.  Barker,  L.  B.,  3  0.  P.  1.  And,  the  loss  of  a 
bill  in  a  negotiable  state,  is  fatal  to  a  recovery,  on  the  debt,  for  which  the 
bill  was  given,  as  well  as  on  the  biU.  Crowe  v.  Clay,  9  Exch.  604 ;  23 
L.  J.,  Ex.  150,  Ex.  Oh.  Even  an  express  promise  by  the  defendant  to 
pay  the  bill  will  not  entitle  the  plaintiff  to  recover  on  it.  Davia  y.  Dodd, 
4  Taunt.  602.  But,  the  payee  of  a  note,  not  negotiable,  may  require  pay- 
ment without  producing  it.  Wain  v.  Bail^,  10  Ad.  &  E.  616 ;  and  see 
ff^  Jervis,  C.  J.,  in  Chamley  v.  Grundy,  14  0.  B.  614 ;  23  L.  J.,  0.  P.  122. 
f  the  acceptor  improperly  detain  the  bill  in  his  hands,  the  drawer  or 
other  party  may  sue  him  upon  it,  without  giving  him  notice  to  produce  it; 
Smith  V.  WClure,  5  East,  477  ;  and,  where  the  defendant  had  admitted 
tiiat  he  owed  the  money  due  upon  a  bill  which  was  in  his  own  possession, 
.Abbott,  C.  J.,  held  that  such  admission  might  be  given  in  evidence  under 
the  common  counts  without  a  notice  to  produce  the  bill.    Fryer  v.  Brtnouy 
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By.  &  M.  145.  An  admissioii  of  the  handwriting  of  the  defendant  to  his 
acceptance  is  primd  facie  eyidence  of  the  regularity  of  such  acceptance, 
and  it  dispenses  with  production,  unless  there  be  a  *'  saying  of  just  ex- 
ceptions" ;  Chaplin  v,  Levy^  9  Exch.  531 ;  23  L.  J.,  Ex.  117,  cited  ante, 
p.  75 ;  and  see  Sharpies  v.  Richard,  2  H.  &  N.  57 ;  26  L.  J.,  Ex.  302, 
where,  in  an  action  by  indorsee  against  drawer,  the  court  doubted  whether 
on  traverses  only  of  presentment  for  acceptance  and  notices  of  dishonour, 
it  was  necessary  to  produce  the  bill.  And  where  notice  to  produce  must 
be  given,  see  ante,  pp.  7  et  seq. 

The  bill  or  note  produced  must  appear  to  be  the  same  upon  which  the 
plaintiff  claims;  andif  any  material  variance  exist,  it  will  be  fatal,  unless 
amended  by  leave  of  the  judge  at  Nisi  Prius.  Where  a  bill  appears  to  be 
altered  it  lies  upon  the  party  producing  it  to  show  that  the  alteration  was 
made  under  such  circumstances  as  not  to  vitiate  the  instrument;  Henman 
Y.  Dickinson,  5  Bin^.  183 ;  and  it  cannot  be  left  to  the  jury  on  the  mere 
inspection  of  the  bill,  without  other  proof,  to  decide  whether  it  was  altered 
at  the  time  of  making  or  at  a  subsequent  period.  Knight  v.  Clements,  8 
Ad.  &  E.  215.  Where  a  note  payable  in  two  months  was  dated  by  mis- 
take January,  1854,  instead  of  1855,  but  crossed  by  the  maker  before 
delivery,  '*  due  4th  March,  1855,"  it  was  held  iliat  this  operated  as  a 
correction,  and  that  the  note  was  rightly  described  as  of  1855.  Fitch  v. 
J<mes,  5  E.  &  B.  238 ;  24  L.  J.,  Q«  B.  293.  See  further  as  to  alterations 
in  a  bill,  ante,  pp.  241,  242,  and  Defence,  post,  pp.  385,  386. 

Variance  in  parties — Liability  on  the  hill — StatuteJ]  A  nominal  partner 
who  is  named  m  the  bill  must  join  in  suing.  Guidon  v.  Bohson,  2  Camp. 
302. 

By  sect.  23,  **  No  person  is  liable  a^  drawer,  indorser,  or  acceptor  of  a 
bill  who  has  not  signed  it  as  such :  Provided  that — 

'*(!.)  Where  a  person  si^s  a  bill  in  a  trade  or  assumed  name,  he  is  liable 
thereon  as  if  ne  had  signed  it  in  his  own  name : 
'2.)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the  signature 
oy  the  person  so  signing  of  the  names  of  all  persons  liable  as  partners 
in  that  firm." 

As  to  signature  by  agent,  vide  sect.  91,  ante,  p.  340. 

By  sect.  53,  **  (1)  The  drawee  of  a  bill  who  does  not  accept  as  required 
by  uiis  Act"  {vide  s.  17  {2\post,  p.  351)  "is  not  liable  on  the  instrtiment." 

Sect.  24.  '*  Subject  to  tne  provisions  of  this  Act,  where  a  signature  on 
a  bill  is  forged  or  placed  tnereon  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  the  forged  or  unauthorised  signature  is 
wholly  inoperative,  and  no  right  to  retain  the  bill  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof,  against  any  party  thereto,  can  be 
acquired  through  or  under  that  signature,  unless  the  par^  against  whom 
it  is  sought  to  retain  or  enforce  payment  of  the  bill  is  precluded  from 
setting  up  the  forgery  or  want  of  authority. 

'*  Provided  that  nothing  in  this  section  shall  affect  the  ratification  of  an 
unauthorised  signature  not  amounting  to  a  forgery." 

See  sect.  21  (1),  ante,  p.  343,  as  to  the  effect  of  notification  by  the  drawee 
that  bill  is  accepted ;  sect.  54  (1),  post,  p.  352,  of  the  effect  of  acceptance ; 
sect.  55  (1)  (a),  post,  p.  365,  of  drawing;  sect.  55  (2)  {b)  (c),  post,  p.  381, 
of  indorsing.  See  also  sect.  60,  post,  p.  395,  and  sect.  82,  post,  p.  399,  for 
the  special  protection  of  bankers. 

Sect.  25.  "A  signature  by  procuration  operates  as  notice  that  the  agent 
has  but  a  limited  authority  to  sign,  and  the  prindpcd  is  only  bound  by 
such  signature  if  the  agent  in  so  signing  was  acting  within  the  actual 
limits  of  his  authority. 


"« 


S4S  Action  on  Bills  of  Exchange. 

.  By  Beet.  26,  '*  (1)  WHere  a  person  signs  a  bill  as  drawer,  indorser,  or 
acceptor,  and  adds  words  to  his  signature,  indicating  that  he  sijgns  for  or 
on  behalf  of  a  principal,  or  in  a  representative  character,  he  is  not  per- 
sonally liable  thereon ;  but  the  mere  addition  to  his  signature  of  words 
describing  hun  as  an  agent,  or  as  filling  a  representative  character,  does 
not  exempt  him  from  personal  liability. 

*'  (2.)  Li  determining  whether  a  signature  on  a  bill  is  that  of  the  prin- 
cipal or  that  of  the  agent  by  whose  hand  it  is  written,  the  construction 
most  favourable  to  the  valimty  of  the  instrument  shall  be  adopted." 
,  As  to  amendment  in  case  of  variance  of  parties,  see  ante,  pp.  90  et  seq. 
As  to  signature  on  behalf  of  companies,  vide  post,  p.  402. 

By  sect.  58,  *'  (2)  A  transferor  by  delivery  is  not  liable  on  the  instru- 
ment." 

A  person  is  not  liable  as  accepter  who  accepts  by  procuration  for  the 
drawee,  but  without  his  authority.  Polhill  v.  WaUer,  3  B.  &  Ad.  122 ; 
Eastwood  V.  Bain,  3  H.  &  N.  738 ;  28  L.  J.,  Ex.  74.  He  is,  however, 
liable  for  breach  of  warranty  of  authority ;  vide  Action  on  warranty  of 
authority,  post,  p.  474.  And,  if  one  of  several  partners  accept  a  bill  in  his 
own  name  on  behalf  of  the  partnership,  having  no  authority  to  bind  the 
firm,  he  will  be  personally  liable  as  acceptor.  Oweny,  Van  Uster,  10  C.  B. 
318 ;  20  L.  J.,  0.  P.  61 ;  NicholU  v.  Diamond,  9  Exch.  154 ;  23 L.  J.,  Ex.  1. 
But  where  a  bill  drawn  on  a  firm  of  B.  &  Co.  was  accepted  ^yW.  A.  M.  B., 
a  partner  having  authority  to  accept  bills,  thus,  **  B.  &Co.,  W.  A.  M.  B.," 
it  was  held  that  W.  A.  M.  Jb.  was  liable  thereon  jointiy  with  his  co-partners 
only.     Edwards  v.  Barnard,  32  Oh.  D.  447,  0.  A.    . 

Variance  in  names,  <£:<;.]  Although  variances  are  now  in  most  cases 
amendable,  it  has  been  thought  as  well  to  retain  the  cases  as  bearing 
upon  other  important  points.  Where  initiab  or  some  contraction  for 
a  Christian  name  are  used  in  the  bill  itself,  the  same  initials  or  contraction 
may  be  used  in  the  writ  or  statement  of  claim  by  3  &  4  Will.  4,  c.  42, 
s.  12  ;  but  it  ma^  become  necessary  to  identify  the  parties  so  designated, 
and,  if  the  name  is  spelt  wrongly,  oral  evidence  is  admissible  to  show  who 
was  intended.  Willis  v.  Barrett,  2  Stu*k.  29.  Where  a  bill  is  drawn 
with  the  payee's  name  in  blank,  and  in  the  statement  of  claim  it  is  stated 
that  A.  B.  (a  bond  fide  holder  who  has  inserted  his  own  name)  was  payee, 
it  is  no  variance.  Attwood  v.  Oriffin,  Ey.  &  M.  425.  In  an  action 
against  several  joint  makers  of  .a  note,  it  is  no  objection,  on  the  ground  of 
variance,  that  one  of  them,  who  has  let  jud^ent  ffo  by  default,  has  been 
sued  hj  a  wrong  Christian  name ;  the  identity  of  &e  party  and  service  of 
the  wnt  on  him  being  shown.  Dickinson  v.  Bowes,  16  East,  110.  The 
name  of  a  party  to  the  bill  may  be  stated  as  on  the  bill,  though  it  be  not 
the  real  name.    Forman  v.  Jacob,  1  Stark.  47. 

Variance  in  the  place  of  'payment,'\  If  a  bill  be  drawn  payable  at  a  ]^- 
ticular  place,  this,  as  against  the  drawer,  is  part  of  the  contract,  and  it  is 
a  variance  to  state  it  without  that  qualification  ;  Bayley  on  Bills,  310 ; 
but,  as  against  the  acceptor,  this  is  now,  by  reason  of  sect.  19  (^pod^ 
p.  352),  no  variance,  unless  the  bill  be  accepted  payable  at  a  particular 
place,  and  not  *'  otherwise  or  elsewhere."  So,  where  a  bill  was  directed 
to  *'  A.  B.,  payable  in  London,"  payment  in  London  was  held  part  of  the 
contract.  Hodge  v.  FiUis,  3  Camp.  463.  And  where  a  note  contains  in 
the  body  of  it  a  promise  to  pay  at  a  particular  place,  it  is  a  variance  to 
omit  the  place.  Spindler  v.  Grellett,  1  Exch.  384;  Vanderdonckt  v. 
TheUtisson,  8  C.  B.  812;  Sanderson  v.  Bowes,  14  East,  500.  But  when  the 
place  of  payment  is  only  mentioned  in  the  memorandum  at  the  foot  of  a 
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note,  it  is  no  yariance  to  omit  it ;  Price  v.  MitcTiell,  4  Camp.  200 ;  WilliamB 
T.  Waring f  10  B.  &  C.  2 ;  and,  tliis  seems  to  be  now  settled,  Masters  y* 
Barttto,  8  C.  B.  433,  notwithstanding  Trecothick  y.  Edwiny  1  Stark.  468, 
contra.  And,  the  reason  is  not  because  a  writing  in  the  comer  may  not 
be  part  of  a  contract,  but  because  by  the  usage  of  merchants  it  is  a  mere 
memorandum,  there  written  for  the  oonyenience  of  parties.  Per  cur, 
Wam'ngton  y.  EarlVy  2  E.  &  B.  766;  23  L.  J.,  Q.  B.  47.  But,  where  a 
note  was  alleged  to  oe  payable  at  a  certain  place,  and  it  was  only  made  so 
payable  by  a  memorandum  at  the  bottom,  Abbott,  C.  J.,  held  it  no 
yariance ;  Hardy  y.  Woodroofe,  2  Stark.  319 ;  Sproule  y.  Le^g,  3  Stark. 
157 ;  and,  the  reason  Eeems  to  be  that,  if  jMiyable  generally,  it  is  payable 
at  the  place  named.    Blake  y.  Beaumont y  4  M.  &  Ghr.  7. 

Variance  in  consideration,']  The  words  **  yalue  receiyed,"  in  a  bill  pay- 
able to  the  drawer's  order,  mean  yalue  receiyed  by  the  drawee ;  and  if 
stated  to  be  yalue  receiyed  by  the  drawer,  it  is  a  yariance.  Highmore  y. 
Primroscy  5  M.  &  S.  65 ;  Priddy  y.  Henhreyy  IB.  &  0.  674.  But,  where 
the  bill  is  drawn  payable  to  the  order  of  a  third  person,  *'  for  yiJue  re- 
ceiyed," it  is  no  yanance  to  state  that  it  was  for  yalue  receiyed  **  of  the 
drawer."  Orant^,  I>a  Costa,  3  M.  &  S.  351.  ''Value  receiyed,"  in  a 
note,  imports  yalue  receiyed  from  the  payee.  Clayton  y.  Goslingy  5  B.  & 
C.  360. 

Variance  in  the  sum,"]  The  money  mentioned  in  the  statement  of  claim 
on  a  bill  means  English  money ;  if  the  bill  is  really  for  foreign  money  it 
is  a  yariance.  Kearney  y.  King,  2  B.  &  A.  301 ;  Sprowle  y.  Legge,  1  B.  & 
0.  16. 

By  sect.  9,  **  (2)  Where  the  sum  payable,"  by  a  bill,  **  is  expressed  in 
words,  and  also  in  figures,  and  there  is  a  discrepancy  between  tiie  two, 
the  sum  denoted  by  tiie  words  is  the  amount  payable. 

Ambiguous  and  irregular  instruments,]  Sect.  3  (1),  ante,  p.  341,  defines 
a  bill  of  exchange,  and  (2)  enacts  that  an  instrument  not  complying  with 
the  conditions  therein  stated  is  not  a  bill.  See  also  sects.  6  (2)  and  7  (2), 
ante,  p.  341. 

By  sect.  5,  '*  (2)  Where  in  a  bill  drawer  and  drawee  are  the  same  person  " 
{vide  sect.  2,  ante,  p.  340],  **  or  where  the  drawee  is  a  fictitious  person  or  a 
person  not  haying  capacity  to  contract,  the  holder  may  treat  the  instru- 
ment, at  his  option,  either  as  a  bill  of  exchan^  or  as  a  promissory  note." 

By  sect.  7,  **  (3)  Where  the  payee  is  a  fictitious  or  non-existing  person 
the  bill  may  be  treated  as  payable  to  bearer." 

The  following  instrument,  **I  promise  to  pay  to  J.  B.  or  order,"  &c., 
signed  **  J.  B."  with  J.  G.'s  name  and  address  m  the  comer,  and  J.  G.'s 
name  written  across  it  as  an  acceptance,  and  indorsed  by  J.  B.,  may  be 
treated  by  the  holder  as  against  J.  B.,  as  a  note  by  him ;  Edis  y.  Bury,  6 
B.  &  C.  433 ;  and  semble,  at  the  holder's  election  as  a  bill  of  exchange. 
Id.  **  Pay  without  acceptance  to  the  order  of  J.  C.  F.,"  signed  by  Sie 
manager  on  behalf  of  a  joint-stock  banking  company  at  one  place  and 
addressed  to  the  company  at  another,  is,  as  against  a  partner  in  the  com- 
pany, a  promissory  note.    Miller  y.  Thomson,  3  M.  &  Ghr.  576. 

Tno  manager  of  an  incorporated  company  wrote  to  the  cashier  thus : 
*'  53  days  after  date  credit  P,,  or  order,  with  the  sum  of  500/.,  claimed 
per  *  Cleopatra,'  in  cash  on  account  of  this  corporation,"  signed  by  the 
manager.  This  was  held  te  be  a  bill  of  exchange.  Ellison  y.  Collingridge, 
9  C.  B.  570 ;  19  L.  J.,  0.  P.  268. 
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**1  pTomise  to  pay  T.  L.  or  order,"  signed  H.  0. :  the  name  of  the  de- 
fendant was  on  the  left  comer,  and  his  acceptance  across  it.  Held,  that 
T.  L.  might  sue  defendant  on  it  as  a  bill  of  exchange.  Lloyd  y.  Oliver,  18 
Q.  B.  471 ;  21  L.  J.,  Q.  B.  307 ;  and  semb.,  it  might  have  been  treated  as 
either  a  bill  or  a  note  as  against  H.  0.  Id,  An  instrument  payable  to 
order,  with  a  direction  *'  at  Messrs.  A.  B.,"  instead  of  to  Messrs.  A.  B., 
may  also  be  treated  as  a  bill  or  note,  in  an  action  against  the  drawer. 
Shuttleworth  ▼.  Stephens,  1  Camp.  407 ;  Allun  v.  Mawson,  4  Camp.  115. 

Wil^out  the  drawer  s  signature,  a  bill  though  accepted  is  of  no  force 
(see  sect.  3,  ante,  p.  341),  and  cannot  be  treated  as  a  promissory  note; 
Stoeaaiger  y.  8.  E.  By,  Co.,  3  E.  &  B.  549  ;  23  L.  J.,  Q.  B.  293;  Goldsmid 
y.  Hampton,  5  C.  B.,  N.  S.  94;  27  L.  J.,  C.  P.  286;  M'Call  y.  Taylor,  19 
C.  B.,  N.  S.  301 ;  34  L.  J.,  C.  P.  365. 

So,  a  biU  not  directed  to  any  drawee  is  yoid  as  a  bill,  and  an  acceptance 
by  some  one,  to  whom  it  is  not  directed,  is  no  acceptance ;  Peto  y.  Beynoids, 
9  Exch.  410 ;  Davis  y.  Clarke,  6  Q.  B.  16 ;  unless  he  be  an  acceptor  for 
honour;  Polhill  y.  Walter,  8  B.  &  Ad.  122. 

An  acceptance  where  there  is  no  drawee  named  may  make  the  person 
accepting  uable  as  on  a  promissory  note  by  himself.  Peto  y.  Beyndds, 
supra,  in  Fielder  y.  Marshall,  9  C.  B.,  N.  S.  606;  30  L.  J.,  C.  P.  158, 
S.  M.  was  sued  on  the  following  instrument: — "Pay  to  Mjs.  E.  P.,  or 
order,"  (Signed)  "A.  L.;"  directed  "To  Mrs.  E.  P.,  Nelson  Lodge, 
Chelsea,  and  across  was  written^  "Accepted,  S.  M. ; " — ^the  whole  docu- 
ment, except  "  A.  L.,"  was  written  by  the  defendant,  and  was  giyen  by 
him  to  E.  F.  to  secure  a  debt  from  A.  L.  to  her ;  and  it  was  held  that  the 
address,  "To  Mrs.  E.  P.,"  might  be  treated  as  a  repetition  of  the  payee's 
name,  and  not  as  a  drawee,  and  the  document  as  a  pronussory  note  made 
by  S.  M. 

Where  the  acceptor  does  not  intend  to  pay  to  the  actual  order  of  the 
named  pajree  A.,  although  the  name  may  happen  to  fit  an  existine  person, 
the  payee  is  fictitious  within  sect.  7  ^3),  ante,  p.  349,  and  the  biU  may  be 
treated  as  payable  to  bearer.  Vagliano  y.  Bank  of  England,  22  Q.  B.  D. 
114, 115.  But  it  is  otherwise  where  he  intended  to  pay  to  the  order  of  A., 
not  knowing  tiiat  the  drawer's  signature  was  for^^.  S.  C,  affirmed  in 
C.  A.,  23  Q.  B.  D.  243.  Por  fictitious  means  fictitious  to  the  knowledge 
of  the  party  sought  to  be  charged  on  the  bill.    Id. 
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The  proofe  in  this  action  entirely  depend  upon  the  pleadings.  If  the 
acceptance  be  intended  to  be  put  m  issue,  it  must  be  trayer^  by  the 
statement  of  defence.    See  post,  Defence,  p.  384. 

BiU  when  j>ayahle — StatuteJ]  Sects.  10,  11,  ante,  p.  342,  respechyely 
define  what  bills  are  payable  on  demand,  and  what  bills  are  payable  at  a 
determinable  future  tune. 

By  sect.  14,  "Where  a  bill  is  not  payable  on  demand"  {vide  sect.  10, 

ante,  p.  342)  "  the  day  on  which  it  falls  due  is  determined  as  follows : 

"  (1.)  Three  days,  called  days  of  grace,  are,  in  eyery  case  where  the  bill 

itself  otherwise  does  not  proyide,  added  to  the  time  of  payment  as 

fixed  by  the  bill,  and  the  bill  is  due  and  payable  on  tiie  last  day  of 

s;race :  Proyided  that — 

"  (a.)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas  Day, 

Good  Priday,  or  a  day  appointed  by  Boyal  proclamation  as  a 

public  fast  or  thanksgiying  day,  the  bill  is,  except  in  the  case 
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hereinafter  provided  for,  due  and  payable  on  the  preceding  busi- 
ness day  '*  {vide  sect.  92,  ^posty  p.  372; ; 
'^(5.)  When  the  last  day  of  ^race  is  a  bank  holiday  (other  than 
Christmas  Day  or  Good  Friday)  under  the  Bank  Molidays  Act, 
1871,  aud  Acts  amending  or  extending  it,  or  when  the  last  day  of 
mice  is  a  Sunday  and  the  second  day  of  grace  is  a  bank  holiday^ 
me  bill  is  due  and  payable  on  the  succeeding  business  day ''  {vide 
sect.  92,  po«ty  p.  372V 
*'  (2.)  Where  a  bill  is  payaole  at  a  fixed  period  a9N>er  date,  after  sight, 
or  after  the  happening  of  a  specified  eyent,  the  time  of  payment  is 
determined  by  excludmg  the  day  from  which  the  time  is  to  begin 
to  run  and  by  including  the  day  of  payment. 
**  (3.^  Where  a  bill  is  payaWe  at  a  certam  period  after  sight,  the  time 
oegins  to  run  from  the  date  of  the  acceptance  if  the  bill  be  accepted, 
and  from  the  date  of  noting  or  protest  if  the  bill  be  noted  or  pro- 
tested for  non-acceptance,  or  for  non-deliyery. 
**  (4.)  The  term  '  montn '  in  a  bill  meaas  calendar  month." 
By  sect.  65,  "  (5)  Where  a  bill  payable  after  sight  is  accepted  for  honour, 
its  maturity  is  calculated  from  the  date  of  the  rioting  for  non-acceptance,  and 
Twtfrom  the  date  of  the  a^xeptance  for  honour,**    The  provision  in  italics  is 
new.    The  Bank  Holidays  Act,  1871  (34  &  35  Vict.  c.  17),  s.  1,  apnoints 
as  bank  holidays,  Easter  Monday,  Whitsun  Monday,  the  first  Monoay  in 
August,  and  December  26th,  if  a  week  day.    If  it  be  a  Sunday,  then  the 
holiday  is  December  27th;  38  &  39  Vict.  o.  13,  s.  2.    By  34  &  35  Vict. 
c.  17,  s.  5,  these  days  may  in  any  year  be  altered  by  Order  in  Council  ; 
and  her  Majesty  may  by  proclamation  appoint  other  days  to  be  kept  as 
bank  holidays  (sect.  4). 

BiU  when  payable.']  It  follows  from  sect.  14  (1),  ante^  p.  350,  that  where 
a  fast-day  alone  is  proclaimed,  the  biUs  due  that  day  are  payable  the  day 
before,  but  if  tiie  proclamation  further  appoint  the  day  to  oe  kept  as  a 
bank  holiday,  they  are  payable  the  day  after  the  fast-day. 

Where  a  bill  is  drawn  at  so  many  months  after  date,  calendar  months 
are  intended,  sect.  14  (4),  aupra;  and  the  day  on  which  it  falls  due  is 
always  regulated  by  the  day  of  the  date,  irrespectiye  of  the  length  of  the 
months,  and  in  ordinary  cases  will  be  the  day  with  the  same  number  in 
the  last  month  of  the  currency ;  tiius  a  bill  drawn  at  two  months  on  the 
10th  of  January,  will  be  due  on  the  lOth  of  March.  But,  if  the  date  be 
one  of  the  last  days  of  a  month  haying  more  days  than  the  month  in  which 
the  bill  becomes  due,  then  the  bill  will  be  due  on  the  last  day  of  that 
month:  tiius,  HUs  drawn,  at  one  month,  on  the  28th,  29th,  30th,  or  31st 
of  JanuaiT,  will,  it  would  seem,  in  ordinary  years,  be  all  due  on  the 
28th  of  ^February,  and  with  the  days  of  grace  payable  on  the  3rd  of 
March;  Byles  on  Bills,  11th  ed.,  p.  204 ;  Story  on  Bills,  2nd  ed.  s.  330, 
pp.  74,  75 ;  Marius,  4th  ed.  p.  18 ;  and  the  dicta  of  the  judges  in  Free- 
man y.  Bead,  4  B.  &  S.  174;  32  L.  J.,  M.  0.  226,  and  in  Webb  y.  Fair- 
maner,  3  M.  &  W.  473. 

Acceptance — statute,']  By  sect.  2,  "Acceptance  means  an  acceptance 
completed  by  delivery  or  notification,"  as  to  which  vide,  sect.  21,  ante, 
p.  343. 

Sect.  17.  "  (1.)  The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer. 

*'  (2.)  An  acceptance  is  invalid  unless  it  complies  with  the  following 
conditions,  namely : 

**  (a.)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee"  (19 
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&  20  Vict.  c.  97, 8. 6).     *  *  The  mere  Bignature  of  the  drawee  Tdthont 
additional  words  is  sufficieiit "  (41  &  42  Vict.  c.  13). 
**{b,)  It  must  not  express  that  the  drawee  will  perform  his  promise  hy 

any  other  means  than  the  payment  of  money." 
As  to  acceptance  of  a  bill  drawn  in  a  set,  vide  sect.  71  (4),  post^  p.  353. 
As  to  signature  hj  agent,  vide  sect.  91  (1),  ante,  p.  340. 
Sect.  18.  **  A  bill  may  be  accepted, 
**  (1.^  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise 

mcomplete : 
* '  (2. )  When  it  is  overdue,  or  after  it  has  been  dishonoured  by  a  preyious 

refusal  to  accept,  or  by  non-payment : 
*  *  (3.)  When  a  bill  payable  alter  sight  is  dishonoured  by  non-acceptance, 
and  the  drawee  subsequently  accepts  it,  the  holder,  in  the  absence 
of  any  different  agreement,  is  entitled  to  have  the  bill  accepted  as 
of  the  date  of  first  presentment  te  the  drawee  for  acceptance." 
Sect.  19.  **  (1)  An  acceptance  is  either  (a)  general  or  (6)  qualified. 
'*  (2)  A  general  acceptance  assents  without  qualification  to  the  order  of 
the  drawer.    A  qualified  acceptance  in  express  terms  varies  the  effect  of 
the  bill  as  drawn. 

'*  In  particular  an  acceptance  is  qualified  which  is — 

*'  (a.)  conditional,  that  is  to  say,  which  makes  payment  by  the  acceptor 

dependent  on  the  fulfilment  of  a  condition  therein  stated  : 
**  {h,)  partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 

amount  for  which  the  bill  is  drawn : 
'*  (c.)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particalar 
specified  place : " 

An  acceptance  to  pay  at  a  particular  place  is  a  general  accept- 
ance, unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only 
and  not  elsewhere  (1  &  2  Gbo.  4,  c.  78,  s.  1) : 
'd.)  qualified  as  to  time : 

[e)  the  acceptance  of  some  one  or  more  of  the  drawees,  but  not 
of  all." 

By  sect.  21  (1\  ante^  p.  343,  the  acceptor's  contract  is  incomjdeto  and 
revocable  until  aelivery  of  the  bill  has  lieen  made,  or  notification  of  accept- 
ance given  as  described  in  that  section. 

Bj  sect.  44  (1),  post,  p.  366,  "  the  holder  of  a  bill  may  refuse  to  take  a 
qualified  acceptance."  As  to  the  effect  of  taking  such  an  acceptance,  vide 
sect.  44  (2),  poety  p.  366. 

Sect.  52.  '*  (1.)  When  a  bill  is  accepted  generally  presentment  for  pay- 
ment is  not  necessary  in  order  to  render  the  acceptor  liable. 

*'  (2.)  When  by  tne  terms  of  a  qualified  acceptance  "  {vide  sect.  19, 
supra)  '*  pi'esentment  for  payment  is  required,  the  acceptor,  in  the  absence 
of  an  express  stipulation  to  that  effect,  is  not  discharged  by  the  omission 
to  present  the  bill  for  payment  on  the  day  that  it  matures. 

*'  (3.)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not  necessary 
to  protest  it,  or  that  notice  of  dishonour  should  be  given  to  him." 
Sect.  64.  **  The  acceptor  of  a  bill  by  accepting  it — 
'*  (1.)  Engages  that  ne  will  pay  it  according  to  tiie  tenor  of  his  accept- 
ance    {vide  sect.  19,  «Mpra) : 
*'  (2.)  Is  precluded  from  denying  to  a  holder  in  due  course  "  {vide  sect. 
29,  a«fe,  p.  343): 

**  (a.)  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 
ture, and  his  capacity  and  authority  to  draw  the  bill ; 

'*(&.)  In  the  case  of  a  bill  payable  to  drawer's  order,  the  then 
capacity  of  the  drawer  to  indorse,  but  not  the  genuineness  or 
validity  of  his  indorsement ; 
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**  (e.)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person, 
the  existence  of  the  payee  and  nis  then  capacity  to  indorse,  but  not 
the  genuineness  or  vahdity  of  his  indorsement." 
By  sect.  71  (4),  where  a  bill  is  drawn  in  a  set,  '*  The  acceptance  may  be 
written  on  any  part,  and  it  must  be  written  on  one  part  only. 

**If  the  drawee  accepts  more  than  one  part,  ana  such  accepted  part 
get  into  the  hands  of  different  holders  in  due  course  "  {vide  sect.  29,  antey 
p.  343),  *'  he  is  liable  on  every  such  part  as  if  it  were  a  separate  biU." 

Acceptance,  general  or  qualified,']  A  conditional  acceptance  will  not 
support  the  allegation  of  a  general  one,  though  the  condition  has  been 
performed.  Langston  v.  Corney,  4  Camp.  177  ;  RaXli  v.  Sarell,  D.  &  Ey. 
N.  P.  0.  33 ;  8ivan  y.  Cox,  1  Marsh.  176.  But  where  the  drawee  has 
accepted  on  condition  of  an  extension  of  time  for  payment,  the  indorsee 
may  sue  as  on  a  bill  accepted  payable  at  the  postponed  date.  Busaell  y. 
FhUlipB,  14  Q.  B.  891.  Drawee  of  a  bill,  dated  8th  September,  at  four 
months,  accepted  generally,  adding  the  words  **  due  11th  December." 
Held,  a  memorandum  for  ms  own  conyenience  perhaps  accidentally  mis- 
dated, and  not  a  qualified  acceptance.  Fanshawe  y.  PeeA,  2  H.  &  N.  1 ; 
26  L.  J.,  Ex.  314.  ''Accepted,  payable  on  giving  up  a  bill  of  lading  for 
goods,  &c.,  per  Amazon,"  is  a  conditional  acceptance,  binding  the  holder 
to  give  up  the  bill  of  lading  on  presentment  for  payment,  but,  not  impos- 
ing on  him  a  further  condition  to  the  acceptor's  liabilily,  tiiat  the  biU  of 
lading  should  be  given  up  on  the  very  day  the  bill  falls  due.  Smith  v. 
VeHue,  9  C.  B.,  N.  S.  214;  30  L.  J.,  0.  P.  56.  A  bill  of  exchange  was 
drawn  by  F.  payable  **  to  order  F.,"  the  drawee  struck  out  the  word 
''order,"  and  accepted  the  bill  "in  favour  of  F.  only,  payable  at  the 
A.  Bank ; "  it  was  neld,  in  an  action  by  indorsees  for  value,  that  there 
was  a  general  acceptance  of  a  negotiable  bill.  Decroix  v.  Meyer,  25 
Q.  B.  D.  343,  C.  A.  Whether  an  acceptance  be  general  or  qualified  is  a 
question  of  law  for  the  judce.     Sproat  v.  Maithewa,  1  T.  B.  182. 

An  acceptance,  expressed  to  be  payable  at  a  banker's  or  other  place, 
was  formerly  held  to  be  a  special  or  qualified,  and  not  a  general  accept- 
ance. Howe  y.  Toung,  2  B.  &  B.  165.  But  by  sect.  19  (2),  ante,  p.  352, 
replacing  Onslow's  Act  Tl  &  2  Geo.  4,  c.  78^,  s.  1,  such  accceptance  is 
general  unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only, 
and  not  elsewhere,  A  bill  which  is  dratvn  payable  at  a  particular  place  is 
within  this  section ;  there  being  no  distinction  between  the  case  where 
the  bill  is  so  rendered  payable  by  the  langua^  of  the  drawer,  or  of  the 
acceptor ;  and  unless  tne  acceptance  be  special  within  the  statute,  it  is 
unnecessary,  as  against  the  acceptor,  to  aver  or  prove  any  presentment. 
8dby  v.  Eden,  3  Bing.  611 ;  FayU  v.  Bird,  6  B.  &  0.  531.  The  use  of 
the  word  "  only"  is  not  essential  to  qualify  the  acceptance,  if  the  words 
"and  not  elsewhere"  are  inserted.  Higgins  v.  Nichols,  7  Dowl.  551. 
By  sect.  52  (1),  ante,  p.  352,  when  a  bill  is  accepted  generally,  present- 
ment for  payment  is  not  necessary  in  order  to  render  me  acceptor  liable ; 
and  if  the  nolder  neglect  to  present,  and  the  bankers,  at  whose  house  it  is 
made  payable  generally,  fail,  with  money  of  the  acceptor  in  their  hands, 
the  acceptor  is  not  thereby  discharged.  Turner  v.  Hayden,  4  B.  &  C.  !• 
But,  by  sect.  54  (1),  ante,  p.  352,  if  the  acceptance  is  local,  the  plaintiff 
must  prove  presentment  at  the  place  named,  in  order  to  charge  the 
acceptor ;  and  this  was  the  rule  at  common  law.  Bowe  v.  Young,  supra. 
An  acceptance  payable  at  the  acceptor's  bankers  is  equivalent  to  an  order 
on  the  banker  to  pay  the  bill  to  any  holder  who  can  by  law  give  a  valid 
discharge  for  it,  and  to  debit  his  customer  with  the  amount.  Bobarts  v. 
Tucker,  16  Q.  B.  560 ;  20  L.  J.,  Q.  B.  270,  Ex.  Ch. 
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A  bill  of  exchange  drawn  generally  may  now  be  accepted  in  three  ways ; 
either  generally,  or  payable  at  a  particular  banker's,  or  at  a  particinar 
banker's  and  not  elsewhere.  If  the  drawee  accept  generally,  he  under- 
takes to  pay  the  bill  at  maturity  when  presented  to  him.  Ji  he  accept 
payable  at  a  banker's,  he  undertakes  to  pay  the  bill  at  maturity,  when 
presented,  either  to  himself  or  at  the  banker's.  If  he  accept  payable  at 
a  banker's  and  not  elsewhere,  he  contracts  to  pay  the  bill  at  maturity, 
provided  it  is  presented  at  the  banker's,  but  not  otherwise.  HaUtead  v. 
SheUon,  5  Q.  B.  93. 

Acceptancey  how  proved^  The  acceptance,  where  traversed,  is  proved  by 
evidence  of  the  acceptor  s  handwriting,  and  the  production  of  the  bill, 
with  such  proof,  i&primd  facie  evidence  of  acceptance  before  action  brought, 
as  the  presumption  is  that  it  was  accepted  within  a  reasonable  time  ^ter 
date,  according  to  the  regular  course  of  business,  and  before  maturity. 
RohertB  v.  Bethelly  12  0.  B.  778 ;  22  L.  J.,  0.  P.  69.  What  is  such  reason- 
able  time  dependJs  on  the  places  of  residence  of  the  parties,  &c  Per  cur,. 
Id,  If  several,  not  partners,  are  acceptors,  the  hfuidwriting  of  all  must 
be  proved.     Oray  v.  Paimer$y  1  Esp.  135. 

Acceptance  by  partners,^  By  sect.  23(2),  ante,  p.  347,  '*the  signature 
of  the  name  of  a  firm  is  equivalent  to  the  signature  by  the  person  so 
signing  of  the  names  of  all  persons  liable  as  partners  in  that  nrm."  If 
one  of  several  partners  accept  a  bill  drawn  on  the  firm,  it  is  sufficient  to 
prove  the  partnership,  and  his  handwriting,  in  an  action  against  all; 
Mason  v.  Rumsey,  1  Camp.  384  ;  and,  where  a  bill  was  directed  to  **E.  M. 
and  others,  trustees  of,"  &c.,  and  was  **  accepted,  E.  M.,"  it  was  held  that, 
on  proving  that  E.  M.  accepted  by  authority  of  the  other  trustees,  plaintiff 
could  recover  on  the  bill  against  the  others,  as  well  as  against  E.  M., 
though  E.  M.  alone  signed,  and  did  not  expressly  sign  on  behalf  of  the 
rest.  Jenkins  v.  Morris,  16  M.  &  W.  877.  But,  the  name  of  the  firm 
must  appear  on  the  face  of  the  instrument,  and  an  action  cannot  be 
maintained  thereon  against  the  firm,  when  one  partner  signed  his  own  name 
only,  although  the  proceeds  were  in  reality  applied  to  partnership  purposes ; 
Siffkin  V.  Walker,  2  Camp.  308 ;  Emly  v.  Lye,  15  East,  7 ;  Nicholson  v. 
Ricketts,  2  E.  &  E.  497  ;  29  L.  J.,  Q.  B.  55 ;  for  no  person  whose  name, 
or  the  name  of  whose  firm,  does  not  appear  on  the  bill  can  be  liable  on  it; 
Emly  V.  Lye,  supra",  Beckham  v.  Drake,  9  M.  &  W.  79, 92, 96;  MiM  Claim, 
L.  B.,  9  Ch.  635;  and  see  sect.  23,  ante,  p.  347.  It  was,  indeed,  held 
in  Mason  v.  Rumsey,  supra,  that  where  a  bill  was  directed  to  a  firm,  an 
acceptance  by  one  partner  in  his  own  name  was  sufficient;  but,  this 
decision  is  not  in  accordance  with  the  later  decisions  cited  above,  and  the 
reason  given  by  Ld.  Ellenborough  that  **  it  would  have  been  enough  if  the 
word  '  accepted'  had  been  written  on  the  bill,"  is  now  removed  bj  sect.  17 
(2)  (a),  ante,  p.  351 .  Where  a  bill  is  accepted  by  a  partner  in  a  firm  in  a  name 
common  to  nimself  and  the  firm,  and  ne  carries  on  no  business  separate 
from  the  firm,  there  is  a  presumption  that  the  bill  is  accepted  for  and 
binds  the  firm.  Yorkshire  Banking  Co,  v.  Beatson,  5  C.  P.  D.  109,  121, 
0.  A.  This  presumption  mav,  however,  be  rebutted  by  evidence  that  the 
bill  was  accepted  as  that  of  the  partner  for  his  own  private  purposes,  and 
not  as  those  of  the  firm.     S.  C. 

It  is  a  good  defence  that  the  plaintiff  had  notice  that  the  firm  would  not 
be  bound  by  such  an  acceptance ;  Oallway,  Ld,  v.  Maihew,  10  East,  264 ; 
Jones  V.  Corhett,  2  Q.  B.  828 ;  Orout  v.  Enthoven,  1  Exch,  838 ;  or,  that 
the  bill  was  not  accepted  for  partnership  purposes,  and  that  there  was 
covin  between  the  partner  who  accepted  and  the  plaintiff.  Shirreff  v. 
Wilks,  1  East,  48.  Although  it  was  form(>rly  held  tnat,  in  the  absence  of 
fraud  or  collusion,  a  party  who  had  received  a  bill  given  by  one  or  seTBial 
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partners  in  the  name  of  the  firm  for  his  separate  debt,  might  sue  the 
partnership  on  such  bill ;  Swan  y.  Steele,  7  East,  210 ;  Bidley  y.  Taylor^ 
13  East,  175 ;  Lloyd  y.  Aahby,  2  B.  &  Ad.  23 ;  it  is  now  established  that 
the  unexplained  &ct  that  a  partnership  security  has  been  receiyed  from 
one  of  the  partners  in  discharge  of  a  separate  claim  against  himself  is  a 
badge  of  fraud,  or  of  such  palpable  negligence  as  amounts  to  fraud,  which 
it  is  incumbent  on  the  party  who  takes  the  security  to  remoye,  by  showing 
either  that  the  party  ttom.  whom  he  receiyed  it  acted  with  the  authority 
of  the  rest  of  his  pawners,  or  that  he  himself  had  good  reason  to  belieye 
so.  Leverean  y.  Lane,  13  0.  B.,  N.  S.  278;  32  L.  J.,  0.  f.  10;  Ex  parte 
Darlington  Joint  Stock  Banking  Co,,  34  L.  J.,  Bky.  10;  Arden  y.  Sharp,  2 
Esp.  524 ;  Qreen  y.  Deakin,  2  Stark.  347 ;  see  also  Heilhut  y.  Nevill,  L.  R., 

4  C.  P.  354;  Ex.  Ch.,  L.  E.,  5  0.  P.  478,  cited  post.  Part  HI.,  eub  tit. 
Actions  by  trustees  of  bankrupts — Fraudulent  conveyance.  This  defence  was 
formerly  raised  by  a  trayerse  of  the  acceptance.  Hogg  y.  Skeen,  18  0.  B., 
N.  S.  426 ;  34  L.  J.,  C.  P.  153,  explaining  Musgrave  y.  Drake,  5  Q.  B.  185. 
But  under  Bules,  1883,  0.  xix.  r.  15,  ante,  p.  301,  it  would  seem  it  ought 
to  be  specially  pleaded. 

Where  one  partner  has  subscribed  in  a  style  slightly  differing  from  the 
real  name  of  me  firm,  it  is  a  question  for  the  jury  whether  he  had  authority 
from  the  firm  to  do  so ;  or  whether  he  must  be  taken  to  haye  issued  the 
bill  on  his  own  account.  Faith  y.  Richmond,  11  Ad.  &  E.  339.  And,  it 
seems,  that  no  partner  has  any  implied  authority  to  bind  in  any  but  the 
true  style  of  the  firm.  Kirk  y.  Blwrtm,  9  M.  &  W.  284.  Where  a  bill 
was  accepted  by  one  of  two  partners,  **  J.  B.  &  Co.,"  the  true  style  being 
**  J.  B.,"  the  firm  was  held,  as  matter  of  law,  not  bound.  S.  0.  The  cor- 
rectness of  the  application  of  the  law  in  this  case  has,  howeyer,  been 
doubted,  on  the  ground  that  it  was  a  question  for  the  jury  whether  *'  J. 
B."  and  **  J.  B.  &  Co."  did  not  mean  the  same  thing.  Stephens  y,  Reynolds, 

5  H.  &  N.  513 ;  29  L.  J.,  Ex.  21%,  per  Martin,  B.  See  also  Maclae  y. 
Sutherland,  3  E.  &  B.  36 ;  23  L.  J.,  Q.  B.  242,  per  cur.  And,  one  of  two 
partners  may  perhaps,  under  the  general  authority  conferred  by  the  part- 
nership, bind  the  other  by  signing  the  true  names  of  both,  instead  of  the 
fictitious  name  of  the  firm.  Norton  y.  Seymour,  3  0.  B.  792,  794,  per 
Maule,  J.  As  to  the  liability  of  partner  on  an  acceptance  in  blank  by  his 
co-partner,  see  Hogarth  y.  Latham,  3  Q.  B.  D.  643,  C.  A.,  and  cases  there 
cit^. 

The  implied  power  of  one  partner  to  bind  the  others  by  his  acceptance, 
&c.,  of  biUs  does  not  extend  to  partnerships  other  than  for  trading  pur- 
poses, such  as  solicitors;  Hedtey  y.  Bainbridge,  3  Q.  B.  316;  see  f'orster 
V.  Mackreth,  L.  B.,  2  Ex.  163 ;  cited  post,  p.  396 ;  or,  brokers ;  Yates  v. 
DaUon,  28  L.  J.,  Ex.  69.  So,  there  is  no  implied  authority  in  a  director 
of  a  joint-stock  company,  not  being  a  trading  partnership,  to  accept  bills 
on  the  part  of  the  directors  of  the  company.  Bramah  y.  Roberts,  3  N.  0. 
963.  Nor,  is  there  any  implied  authority  to  the  directors  of  a  mining 
company  to  bind  the  sharenolders  by  making  notes  or  accepting  bills. 
Dickinson  y.  Vcdpy,  10  B.  &  C.  128.  But,  if  it  be  shown  to  be  necessary 
from  the  yery  nature  of  the  company,  or  usual  in  similar  companies, 
to  draw  and  accept  bills,  it  would  be  reasonable  that  the  directors  should 
haye  such  powers,  and  the  law  would  imply  it.    Per  Bosanquet,  J,,  Ibid. 

After  a  partnership  is  proyed,  the  admission  of  one  partner  l^at  he 
accepted  the  bill  in  the  name  of  the  firm  will  be  proof  of  the  acceptance  as 
against  all.  Hodenpyl  y.  Vingerhoed,  per  Abbott,  C.  J.,  MSS. ;  C^tty  on 
Bills,  627,  9th  ed. ;  see  ante,  p.  71. 

A  railway  company  incorporated  in  the  usual  manner,  cannot  draw, 
accept  or  indorse  bills.    Bateman  y.  Mid  Wales  By,  Co,,  L.  E.,  1  0.  P. 
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499.  Nor,  has  a  company  inoorporated  under  the  Companies  Act,  1862, 
this  power,  unless  it  is,  at  any  rate  impliedly,  giyen  hj  ihe  memorandum 
and  articles  of  association.  Peruvian  Ry,  Co,  y.  Thamea  and  Mersey 
Marine  Insurance  Co.,  L.  B.,  2  Oh.  617.  JSut,  where  a  company  has  the 
power,  and  represent  that  they  have  exerdsed  it,  they  cannot  afterwarda 
set  up  an  informality  in  the  execution  of  the  power.  Ex  pte.  Cherend, 
Oumey  A  Oo,^  L.  R.,  4  Gh.  460.  As  to  the  liability  of  directors,  who 
accept  a  bill  for  a  company,  which  cannot  accept  bills,  vide  poit,  p.  475. 

The  power  of  registered  companies  to  make  or  accept  notes  and  billa 
is  regulated  by  statute.  See  post.  Fart  m.,  Actiona  by  and  against  com- 
panies. 

Acceptance  by  {igent,"]  By  sect.  26,  ante,  p.  348,  an  agent  will  be  person- 
ally liable  to  tnird  persons  by  drawing,  indorsing,  or  accepting  in  his  own 
name,  imless  he  unequivocally  show  on  the  face  of  the  writmg  that  he  signs 
only  in  a  ministerial  capacity.  Thus,  a  bill  was  drawn,  '*  Pay  to  J.  S.  or 
order  200/.,  value  received,  and  place  same  to  account  of  Y.  B.  Co.,  as  per 
advice  from  0.  M.  to  H.  B."  (the  defendant),  "  cashier  of  the  Y.  B.  Co.,"' 
and  the  defendant  wrote,  "  Accepted  per  H.  B. ;  "  it  was  held  that  defen- 
dant was  personally  liable,  although  he  accepted  by  direction  of  the  com- 
pany. Thonuu  V.  Bishop,  2  Str.  855.  So,  where  an  agent  to  a  country 
branch  of  a  London  bank,  to  whom  the  plaintiff  sent  a  sum  of  money  in 
order  to  procure  a  bill  upon  London,  drew  in  his  own  name  a  bill  for  the 
amount  upon  the  firm  in  London,  he  was  held  liable,  although  the 
plaintiff  knew  he  was  agent  only.  LeadbiUer  v.  Farrow,  5  M.  &  8.  345. 
See  also  the  cases  cited,  Promissory  notes,  post,  pp.  401,  402.  Where  abill 
was  directed  **  to  the  A.  C.  Mining  Co.,"  and  was  accepted  in  his  own 
name,  '*  for  the  A.  C.  Mining  Co.,  by  one  of  the  managing  partners  who 
had  no  authority  to  sign  for  the  rest,  it  was  held  that  on  proof  of  his  being 
partner  in  the  adventi^  he  was  liable  on  the  acceptance.  Oiaen  v.  Van 
Uater,  10  C.  B.  318 ;  20  L.  J.,  C.  P.  61.  So,  where  a  bill  was  directed  to 
"  J.  D.,  purser  of  W.  D.  Mining  Co.,"  being  an  imincoiporated  company, 
and  the  acceptance  was  "  J.  D.,  per  pro.  W.  D.  Mining  Co.,"  held  that 
J.  D.  was  personally  liable,  being  himself  a  shareholder,  and  not  autho- 
rized to  bind  the  rest ;  and  this,  althoujgh  at  the  time  of  acceptance  he 
notified  to  the  plaintiffs,  the  drawers,  his  intention  not  to  be  personally 
bound.  Nichmls  v.  Diamond,  9  Ezch.  154;  23  L.  J.,  Ex.  1.  And,  where 
a  bill  directed  to  a  person  who  was  only  purser  and  not  an  adventurer, 
purported  to  be  in  payment  for  goods  supplied  to  the  company,  and  the 
drawee  accepted  it  '*  for  the  company,  W.  C,  purser,"  he  was  held  liable ; 
for  the  bill  was  not  directed  to  the  company,  and  therefore  could  not  be 
accepted  by,  or  by  procuration  for  them,  and  the  acceptance  **  for  the  com- 
pany "  was  not  inconsistent  with  an  intention  on  the  part  of  the  defendant 
to  bmd  himself ;  and,  being  at  almost  only  ambiguous,  must  be  taken  to 
be  operative  against  him.  Mare  v.  Charles,  5  E.  &  B.  978 ;  25  L.  J.,  Q.  B. 
119.  Semble,  if  the  acceptance  had  been  *  *  per  procuration,^*  it  would  have 
been  inoperative.    S.  C. 

If  the  acceptance  be  by  an  afient,  his  authority  and  handwriting  must  be 
proved.  An  admission  by  defendant  of  his  liability  on  another  bill, 
accepted  by  the  same  agent,  is  confirmatory  evidence,  after  otiier  proof, 
of  a  general  authority.  LleioeUyn  v.  Winckworth,  13  M.  &  W.  598.  But 
semb,,  it  would  not  be  evidence  per  se.  S.  C.  As  to  signature  by  pro- 
curation, see  sect.  25,  anU,  p.  347.  If  an  a^;ent,  as  apparent  principal, 
carry  on  a  business  for  another,  to  which  busmess  the  oniwing  or  accept- 
ing bills  is  incidental,  the  principal  cannot,  by  secret  instructions  to  nis 
agent,  divest  the  latter  of  tne  power  of  drawing  and  accepting  bills.  Ed^ 
munds  v.  Bmhell,  L.  B.,  1  Q.  B.  97.    Proof  that  the  defendant's  wife 
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conducted  his  busmes  and  had  applied  the  proceeds  of  the  bill  in  payment 
of  debts  incurred  in  the  business,  and  absence  of  any  proof  by  wnom  the 
defendant's  name  was  written  as  acceptor,  is  no  evidence  that  the  defen- 
dant had  sanctioned  the  acceptance.  Chldstone  v.  Tovey,  6  N.  C.  98.  Proof 
of  an  acceptance  by  the  wife,  in  her  own  name,  of  a  bill  drawn  on  her 
husband,  and  that  he,  after  looking  at  it,  promised  to  pay,  saying  he  knew 
all  about  it,  is  evidence  that  he  authorized  this  mode  of  acceptance,  and 
he  is  bound  by  it.  Lindua  y.  Bradwdl,  6  0.  B.  588.  The  manager  of  a 
oo-partnership  has  not,  as  such  man£^r,  authority  to  sign  the  name  of 
the  firm.  Beveridge  y«  Beveridge,  L.  £.,  2  H.  L.  Sc.  183.  See  also ^s^, 
pp.  360  et  seq.f  aub  tit.  Indorsement,  how  proved. 

Proof  of  acceptance  hy  admission,']  By  sect.  21  (1),  ante,  p.  343,  where 
an  acceptance  is  written  on  a  bill  notice  by  the  drawee  to  the  person 
entitled  thereto,  that  he  has  accepted  it,  makes  the  acceptance  complete 
and  irrevocable.  By  sect.  24,  ante,  p.  347,  subject  to  the  provisions  of  t^e 
Act,  a  forged  or  unauthorised  signature  is  wholly  inoperative  unless  the 
party  against  whom  it  is  sought  to  enforce  payment  of  the  bill  is  precluded 
(see  sect.  54  (2),  ante,  p.  352)  &om  setting  up  the  forgery  or  want  of 
authority.  But  this  is  not  to  "  affect  the  ratification  of  an  unauthorised 
signature  not  amounting  to  a  forgery."  It  seems,  therefore,  that  a 
forged  acceptance  cannot  be  ratified,  except,  perhaps,  in  a  case  falling 
within  sect.  21  (1).  See  Brook  v.  Hook,  L.  B.,  6  Ex.  89.  The  defendant 
paid  a  biU  of  exchange  (of  which  the  plaintiff  was  holder)  on  which  his 
acceptance  had  been  f orj^.  In  an  action  a^;ainst  him  on  another  bill 
similarly  accepted,  the  jury  found  that  the  8ij;nature  was  not  made  by 
the  defendant  8  authority,  nor  had  he  adopted  it ;  that  the  defendant  ^d 
not  know  that  the  plaintiJS  was  the  holder  of  the  former  bill,  nor  did  he 
lead  the  plaintiff  to  believe  that  the  acceptance  was  his.  It  was  held  that 
the  payment  by  him  of  the  former  bill  did  not  estop  the  defendant  from 
denying  the  authority  to  accept.  Morris  y.  Bethell,  L.  B.,  5  C.  P.  47. 
See  also  M^Kenzie  v.  British  Linen  Co.,  6  App.  Ca.  82,  D.  P. 

Where  in  an  action  against  the  acceptor  of  a  bill,  his  attorney  gave  a 
notice  to  produce  all  papers  relating  to  the  bill,  describinff  it,  and  adding, 
'*  and  which  said  bill  was  accepted  by  the  said  defendant,  the  notice  was 
held  to  be  primS  facie  evidence  of  the  acceptance.  HoU  v.  Squire,  By.  & 
M.282. 

Proof  of  identity  of  acceptor,"]     Vide  ante,  pp.  124,  134. 

Acceptance  before  drainng,]  As  to  acceptance  of  a  bill  before  it  is  filled 
in,  see  sect.  20,  ante,  p.  342.  The  Statute  of  Limitations  is  no  defence  to 
an  action  by  a  holder  in  due  course;  vide  sect.  29,  ante,  p.  343 ;  though  the 
drawer  issued  the  bill  improperly  after  a  lapse  of  twelve  years.  Montague 
y.  Perkins,  22  L.  J.,  0.  P.  187.  And  even  although  a  sinaller  sum  is  ex- 
pressed in  fieures  on  the  margin  of  tJie  bill,  yet  u  these  be  altered  and 
the  blank  filled  in  to  the  fuU  amount  covered  by  the  stunp,  the  acceptor 
is  liable  to  that  amount  to  a  holder  in  due  course.  Chrrard  y.  Lewis,  10 
<i.  B.  D.  30. 

Where  an  acceptance  has  been  given  for  valuable  consideration  with  the 
drawer's  name  alone  in  blank,  the  latter  can  be  added  after  the  death  of 
the  acceptor.     Carter  y.  White,  20  Oh.  D.  225 ;  25  Oh.  D.  666,  0.  A. 

And  it  is  immaterial  that  the  names  of  the  drawer  and  indorsee  are 
ioTgenea  or  fictitious.    L,  A  8,  W.  Bank  v.  Wentvforth,  5  Ex.  D.  96. 

But  where  A.  merely  writes  a  blank  acceptance,  he  will  not  be  liable 
thereon  even  at  the  smt  of  a  bond  fide  holder  for  value,  unless  A.  issued 
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tiie  acceptanoe,  intendiiijs  it  to  be  filled  up  so  as  to  become  a  complete  bill. 
BaxendaU  y.  BmneU,  3  Q.  B.  D.  525,  0.  A. 

It  is  a  material  alteration,  which  avoids  the  bill,  at  any  rate  as  between 
the  immediate  parties,  to  ins^  words  before  the  acceptance  makine  tlie 
bill  payable  at  a  particular  place.  Hanhury  y.  Lovett,  18  L.  T.,  JN.  S. 
366,  E.  T.  1868,  Ex.  And  it  seems  that  where  the  holder  of  a  bill, 
accepted  in  blank,  has  taken  it  from  the  drawer  with  knowledge  of  it 
haying  been  so  accepted,  he  will  haye  no  better  title  than  the  drawer  had. 
HaUh  y.  SearleBy  2  Sm.  &  Giff.  147 ;  aff.  by  L.JJ.,  24  L.  J.,  Ch.  22. 
See  further  as  to  acceptance  in  blank,  Hogarth  y.  Laiham,  3  Q.  B.  D. 
643,  0.  A. 

PreHrUment  for  'paymeni,']  Proof  of  presentment  is  necessary  against 
the  acceptor  on  a  qualified  acceptance,  but  not  on  a  general  acceptance, 
see  an^e,  p.  352,  eyen  where  the  bill  is  payable  on  demand.  Eumhcdl  y. 
Ball,  10  Mod.  38 ;  N(yrton  y.  EUam,  2  M.  &  W.  461.  If  the  bill  or  note 
be  payable  after  sight,  it  must  be  presented  in  order  to  charge  the  accep- 
tor or  maker.  Dwson  y.  NvUaU,  1  C.  M.  &  R.  307 ;  and  see  sect.  54  (1), 
anfe,  p.  352.  But  by  sect.  52  (2),  anity  p.  352,  the  acceptor  is  not  in 
general  dischazged  by  non-presentation  of  the  bill  to  him  on  the  day  it 
matures.  As  to  when  a  bOl  falls  due,  vide  ante,  p.  350.  By  sect.  10 
(1)  (a),  a  bill  payable  ai  sight  is  payable  on  demand. 

Evidence  under  money  cUimm,']  In  an  action  by  payee  against  acceptor 
if  the  plaintifF  be  also  the  drawer,  the  bill  will  be  eyidence  of  money  nad 
and  receiyed ;  Thornpeon  y.  Morgan,  3  Camp.  101 ;  or  on  an  account 
stated;  per  Abbott,  G.  J.,  Rhodes  y.  Gent,  5  B.  &  A.  245 ;  but  not  where 
the  payees  or  holders  are  third  persons.  8emh,,  Early  y.  Bovoman,  1  B.  & 
Ad.  889.  An  acknowledgment  of  his  acceptance  by  tiie  defendant  to  the 
holder  is  eyidence  of  an  account  stated  between  mem.  Per  Bailey,  J., 
Leaper  y.  TaUon,  16  East,  423 ;  Highmore  y.  Primroee,  5  M.  &  S.  65. 

Acceptance,  effed  of,  in  accrediting  the  drawin^jy  Sect.  54  (2),  ante^ 
p.  352,  defines  the  effect  of  an  acceptance  in  admitting  the  drawmg.  For 
this  purpose  it  matters  not  that  the  bill  is  accepted  in  blank ;  L.  dk  8.  W, 
Bank  y.  Wentworth,  5  Ex.  D.  96.  So  an  acceptor  for  the  honour  of  the 
drawer  is  estopped  from  disputing  the  drawer's  signature.  FhiUip$  y. 
Im  Thum,  18  0.  B.,  N.  S.  694 ;  L.  R.,  1  0.  P.  463. 


Indorsee  against  Acceptor. 

In  this  action  the  plaintiff  may  be  put  to  proye  the  indorsements 
alleged,  besides  the  facts  required  to  be  proyed  in  an  action  by  the  payee. 

Indorsement — Statute,']  By  sect.  2,  *'  Indorsement  means  an  indorse- 
ment completed  by  delivery,    vide  sect.  21,  ante,  p.  343. 

Sect.  8.  **  (1)  When  a  bill  contains  words  prohii)iting  transfer,  or  indi- 
cating an  intention  that  it  should  not  be  transferable,  it  is  yalid  as  between 
the  parties  thereto,  but  is  not  negotiable. 

'm2.^  a  negotiable  bill  may  be  payable  either  to  order  or  to  bearer. 

**  (3.)  A  bill  is  payable  to  bdarer  which  is  expressed  to  be  so  payaUe,  or 
on  which  the  only  or  last  indorsement  is  an  indorsement  in  blank, 

**  (4.)  A  bill  is  payable  to  order  which  is  expressed  to  be  so  payable,  or 
r^Jiich  iseecpressed  to  he  payable  to  a  particular  person,  and  does  nat^  contain 
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Mjords  prohibiting  transfer^  or  indicating  an  intention  that  it  aJunUd  not  be 
transferable. 

**  (6.)  Where  a  bill,  either  orig^inally  or  by  indorsement,  is  expressed  to 
be  payable  to  the  order  of  a  s{)ecified  person,  and  not  to  him  or  his  order, 
it  is  nevertheless  payable  to  him  or  his  order  at  his  option.*' 

The  rules  laid  down  by  the  words  in  italics  are  new.  As  to  restraining 
nesotiability  of  bill,  vide  sects.  34  (4)  and  36  (1),  j^t,  p.  360. 

Sect.  31.  **(!.)  A  bill  is  negotiated  when  it  is  transferred  from  one 

gerson  to  another  in  such  a  manner  as  to  constitute  the  transferee  the 
older"  (vtrfc  sect.  2,  anU,  p.  340)  •*  of  the  bill. 
'*  (2.)  A  bill  payable  to  bearer"  {vide  sect.  2,  ante,  p.  339)  **is  nego- 
tiated by  delivery    (vide  sect.  21,  antey  p.  343.^ 

**  ^S)  A  biU  payaole  to  order"  {vide  sect.  8  (4),  supra)  **  is  negotiated  by 
the  maorsement  of  the  holder  completed  by  delivery"  {vide  sect.  21,  ante 
p.  343.) 

'*  (4.)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for 
value  without  indorsing  it,  the  transfer  gives  the  transferee  such  title  as 
the  transferor  had  in  the  bill,  and  the  transferee  in  addition  acquires  the 
right  to  have  the  indorsement  of  the  transferor. 

**(d.)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a 
representative  capacity,  he  may  indorse  the  bill  in  such  terms  as  to  nega- 
tive personal  liability."  See  sect.  16,  post^  p.  365,  and  sect.  26,  ante^ 
p.  348. 

Sect.  32.  *'  An  indorsement,  in  order  to  operate  as  a  negotiation,  must 
comply  with  the  following  conditions,  namely: — 

'*  (1.)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the  indorscr. 
The  simple  sipiature"  {vide  sect.  91,  ante,  p.  340),  **  of  the  indorser 
on  the  bill,  without  additional  words,  is  sufficient. 
**  An  indorsement  written  on  an  allonge,  or  on  a  *  copy*  of  a  bill  issued 
or  negotiated  in  a  country  where  *  copies'  are  recognised,  is  deemed 
to  be  written  on  the  bill  itself. 
*'  (2.)  It  must  be  an  indorsement  of  the  entire  bill.    A  partial  indorse- 
ment^ that  is  to  say,  an  indorsement  which  purports  to  transfer  to 
the  indorsee  a  part  only  of  the  amount  payable,  or  which  purports 
to  transfer  the  bill  to  two  or  more  indorsees  severally,  does  not 
operate  as  a  ne^tiation  of  the  bill. 
**  (3.)  Where  a  bill  is  payable  to  the  order  of  two  or  more  payees  or 
mdorsees  who  are  not  partners,  all  must  indorse,  unless  me  one 
indorsing  has  authoritv  to  indorse  for  the  others."    In  the  case 
of  dividend  warrants  the  rule  is  otherwise,  vide  sect.  97  (3)  {d), 
ante,  p.  340. 
'*  (4.)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his  name  is  mis-spelt,  he  may  indorse  the 
bill  as  therein  described,  adding,  if  he  think  fit,  his  proper  sig- 
nature. 
"  (5.)  Where  there  are  two  or  more  indorsements  on  a  bill,  each  indorse- 
ment is  deemed  to  have  been  made  in  the  order  in  which  it  appears 
on  the  bill,  until  the  contrary  is  proved. 
**  (6.)  An  indorsement  may  be  made  m  blanker  special."  {Vide aect,  34, 
infra,)    **  It  may  also  contain  terms  making  it  restrictive."    ( Vide 
sect.  35,  posty  p.  360.) 
Sect.  34.  '*(!.)  An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill 
80  indorsed  becomes  payable  to  bearer. 

'*  (2.^  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose 
order  the  bill  is  to  be  payable. 

*'  (3.)  The  provisions  of  this  Act  relating  to  a  payee  apply  with  the 
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neoessary  modifications  to  an  indorsee  under  a  special  indorsement." 
{Vide  sect.  7,  ante,  p.  341,  and  sect.  8,  ante,  p.  358.) 

"  (4.)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may  convart 
the  blank  indorsement  into  a  special  indorsement  by  writing  above  the  in- 
dorser*s  8ifi:nature  a  direction  to  pay  the  bill  to  or  to  the  oiSer  of  himself 
or  some  omer  person."    {Vide  sect.  8  (3),  arde,  p.  358.) 

Sect.  35.  ''(1.)  An  indorsement  is  restrictiye  which  prohibits  the  further 
negotiation  of  the  bill  or  which  expresses  that  it  is  a  mere  authority  to  deal 
with  the  bill  as  thereby  directed  ana  not  a  transfer  of  the  ownership  thereof, 
as,  for  example,  if  a  bill  be  indorsed  '  Pay  D.  only,'  or  '  Pay  D.  for  the 
account  of  X.,*  or  *  Pay  D.  or  order  for  collection.' 

**  (2.)  A  restrictiYe  indorsement  gives  the  indorsee  the  light  to  receive 
payment  of  the  bill  and  to  sue  any  party  thereto  that  his  indorser  could 
nave  sued,  but  gives  him  no  power  to  transfer  his  rights  as  indorsee  unless 
it  expressly  authorise  him  to  do  so. 

**  (3.)  T^ere  a  restrictive  indorsement  authorises  farther  transfer,  aU. 
subsequent  indorsees  take  the  bill  with  the  same  rights  and  subject  to 
the  same  liabilities  as  the  first  indorsee  under  the  restrictive  indorse- 
ment." 

Sect.  36.  ''  (1>)  Where  a  bill  is  negotiable  in  its  origin  it  continues  to  be 
negotiable  until  it  has  been  (a)  restrictively  indorsed  "  {vide  sect.  35,  supra)^ 
"or  (6)  discharged  by  payment  or  otherwise."  ( Vide  sect.  59,  poU,  p.  391 , 
sect.  60,  poet,  p.  395,  and  sects  61—63,  j)oet,  pp.  393,  394.) 

Sect.  37,  ante,  p.  344,  relates  to  the  negotiation  of  a  bill  to  a  party  liable 
thereon. 

Sect.  38,  ante,  p.  344,  defines  the  rights  and  powers  of  the  holder  of 
a  bill. 


and 

writine^  of  the  holder's  name  on  the  bill  and  the  delivery 
alleged  indorsee  as  indorsee;  "delivery"  is  defined  by  sect  2,  ante^ 
p.  339 ;  as  to  the  requisites  of  valid  delivery,  see  sect.  21  (2,  3),  anie, 
p.  343.  As  against  the  acceptor  it  is  not  necessary  that  the  indorser 
should  intend  to  guarantee  tne  indorsee,  if  the  acceptor  make  default. 
See  Denton  v.  Petere,  L.  B.,  5  Q.  B.  475,  477,  and  Smith  v.  Johneon,  poet, 
p.  364.  The  delivery  need  not  be  personal.  Thus,  if  a  general  agent 
for  the  indorsee,  being  indebted  to  him,  indorse  and  deposit  a  bill 
among  other  securities  of  the  indorsee  in  his  custody,  it  is  sufficient. 
Lyeaght  v.  Bryant,  9  C.  S.  46;  19  L.  J.,  0.  P.  160.  So,  where  A.  in- 
dorsed a. bill  in  blank  and  delivered  it  to  the  plaintiff,  the  manager 
of  a  bank,  for  value  received  from  the  bank,  and  the  plaintiff,  by  diiic- 
tion  of  the  directors  of  the  bank,  sued  the  acceptor  upon  it ;  it  was  held 
that  those  facts  proved  an  indorsement  to  the  plaintiff,  inasmuch  as  an 
indorsement  in  blank  enables  the  indorsee  to  hand  it  over  and  give  title  to 
any  one  to  sue.  Law  v.  Parnell,  7  0.  B..  N.  S.  282 ;  29  L.  J.,  C.  P.  17 ; 
Ancona  v.  Marks,  7  H.  &  N.  686 ;  31  L.  J.,  Ex.  163.  But,  there  must  be 
a  delivery  with  intent  to  transfer  the  property,  and,  if  the  indorsed  biU  be 
delivered  to  an  agent  for  a  special  purpose  only,  and  he  part  with  it  im- 
properly, this  will  not  be  an  indorsement  except  in  the  hands  of  a  bond 
fide  holder  for  value ;  Marston  v.  Allen,  8  M.  &  W.  503 ;  Barber  v.  Richarde, 
6  Exch.  63 ;  and  therefore,  where  the  bill  was  delivei^  by  such  agent  to 
plaintiff  when  overdue  without  consideration,  it  was  held  no  indorsement. 
Lloyd  Y,  Howard,  15  Q.  B.  995;  20  L.  J.,  Q.  B.  1. 

An  indorsement  made  in  France  of  a  bill  drawn,  accepted  and  made 
payable  in  England,  is  good,  if  made  according  to  fhigUsh  law.  Lebd  v. 
Tucker,  L.  B.,  3  Q.  B.  77.    So,  where  the  bill  was  also  drawn  in  France, 
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and  there  indorsed  to  an  Englishman  in  England.  Smallpage  and  Bran- 
don^s  casts,  30  Ch.  D.  598.  But,  the  indorsement  of  a  French  promissory- 
note  must  be  made  according  to  French  law  to  enable  the  indorsee  to 
sue  in  England;  Trimbey  v.  Vignier,  1  N.  0.  151 ;  so  in  the  case  of  a 
French  bill,  even  though  accepted  in  England.  Bradlaugh  v.  De  Ririy 
L.  £.,  3  0.  P.  538.  gSus  seems  to  have  been  assumed  by  the  Ex.  Ch. 
on  appeal  in  this  case,  though  they  reversed  the  judgment  on  the  ground 
that  the  0.  P.  had  proceeded  on  an  erroneous  view  of  the  law  of  France ; 
and  the  court  intimated  that  the  judgment  in  Trimbey  v.  Vignier,  supra y 
was  wrong,  on  the  same  ground.    L.  B.,  5  C.  P.  473. 

By  sect.  54  (2),  ante,  p.  352,  the  acceptor  is  precluded  from  denying 
to  a  holder  in  due  course  the  capacity  of  the  payee  to  indorse,  but  not 
the  genuineness  or  validity  of  his  indorsement.  Thus,  where  a  bill  is 
drawn  by  a  partner  in  the  name  of  his  firm,  his  authority  to  indorse  is 
not  admittea  by  acceptance.  Garland  v.  Jacomb,  L.  B.,  8  Ex.  216,  Ex. 
Ch.  So,  where  a  bill  payable  to  the  drawer's  own  order  was  drawn  and 
indorsed  by  procuration  by  tiie  same  person,  it  was  held  that  the  accept- 
ance only  aomitted  the  drawing  by  procuration  and  not  the  indorsing. 
Robinson  v.  Yarrow,  7  Taunt.  455.  But,  where  the  drawing  and  indorse- 
ment are  both  forgeries,  and  the  acceptor,  with  knowledge  of  this,  nego- 
tiates the  bills,  he  cannot  dispute  tne  regularity  of  tibie  indorsement. 
Beeman  v.  Duck,  11  M.  &  W.  251.  It  seems  that  under  the  0.  L.  P.  Act, 
1854,  s.  27,  ante,  p.  140,  an  indorsement  might  be  proved  by  comparing 
it  with  the  drawer's  si^ature,  which  the  acceptor  is  estopped  from  denying ; 
and  that  as  an  authority  to  draw  bills  is  some  evidence  of  an  authority  to 
indorse  also,  see  Prescott  v.  Flinn,  infra,  the  indorsement  might  be  so 
proved,  even  when  both  signatures  are  per  procuration. 

By  sect.  7  (3),  ante,  p.  349,  where  the  payee  is  a  fictitious  or  non- 
existing  person,  the  bill  mav  be  treated  as  payable  to  bearer. 

Where  tiiere  was  no  proof  of  the  hemdwriting  of  one  of  the  indorsers, 
but  it  appeared  that  the  indorsement  was  upon  the  bill  when  the  defendant 
accepted  it,  and  that  he  'promised  to  pay  it,  Kyder,  C.  J.,  left  the  case  to  the 
jury,  who  found  for  the  plaintifP,  and  the  court  refused  a  new  trial. 
Eankey  v.  Wilson,  Sayer,  223.  So,  an  offer  made  by  the  acceptor  to  py 
a  bill  with  certain  names  on  it,  is  a  sufficient  admission  of  the  plaintiff's 
title,  so  as  to  supersede  the  necessity  of  proof  of  each  person's  hand- 
writing. Bosanquet  v.  Anderson,  6  Esp.  43.  But,  where  the  bill  was 
shown  to  the  defendant  with  the  name  of  the  payee  indorsed  upon  it,  and 
the  defendant  merely  objected  to  the  want  of  consideration,  it  was  ruled 
that  that  did  not  supersede  the  necessity  of  proving  the  indorser's  h£md- 
writing.  Duncan  v.  Scott,  1  Camp.  101.  An  admission  of  his  hand- 
writing by  the  indorser,  thofugh  evidence  against  himself,  is  not  evidence 
of  indorsement  in  an  action  against  the  acceptor.  Hemings  v.  Robinson, 
Barnes,  436. 

Indorsement  by  agentJ]  When  the  indorsement  is  by  an  agent,  it  is 
necessary  to  show  that  the  person  by  whom  the  indorsement  was  written 
had  the  authoritv  of  the  person  whose  name  is  written.  In  such  a  case 
an  authority  to  araw  does  not  of  itself  import  an  authority  to  indorse  bills ; 
but  it  is  a  fact  which  ought  to  go  to  the  jury  as  evidence.  The  clerk  of 
the  payees  of  a  bill  having  been  accustomed  to  draw  cheques  for  them, 
and  in  one  instance  authorized  to  indorse  a  bill,  and  two  other  bills  in- 
dorsed by  him  having  been  discounted  at  the  payee|s  banker's,  and  the 
proceeds  reoeiyed  by  them, — ^these  facts  were  held  evidence  that  the  derk 
nad  a  general  autnority  to  indorse.  Prescott  v.  Flinn,  9  Bing.  19.  A 
power  to  A.  to  indorse  and  negotiate  bills  remitted  to  G.,  will  not  autho- 
rize the  indorsement  of  a  bill  remitted  to  G.  for  a  special  purpose,  and 
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which  G.  could  not  have  applied  to  his  own  use  without  fraud;  and 
though  the  indorsement  by  G.  himself  would  have  transferred  a  good 
title  to  a  bo7id  fide  holder,  the  indorsement  by  A.  in  Q.'s  name  does  not. 
Feam  v.  FHica,  7  M.  &  Or.  513.  Where  a  biU  payable  to  the  drawer's 
order  is  handed  by  him  to  another,  for  a  p;ood  consideration,  with  the 
intention  of  transferring  the  property  to  hun,  but  the  drawer  omits  to 
indorse  it,  the  transferee  has  no  authority  to  indorse  by  procuration  in 
the  drawer's  name.  Harrop  v.  FisJier,  10  C.  B.,  N.  S.  196 ;  30  L.  J.,  C.  P. 
283.  A  farm  bailiff,  accustomed  to  pay  and  receiye  all  moneys  for  his 
employer,  has  no  implied  authority  to  draw  or  indorse  bilk  in  the  name 
of  nis  principal.  Davidson  y.  Stanley,  2  M.  &  Or.  721.  Though  a  wife, 
who  carries  on  business  for  her  husband,  may  be  presumed  to  haye  autho- 
rity to  indorse  in  his  name,  yet  an  indorsement  in  her  own  name  by  a 
feme  coyert  of  a  bill  payable  to  her  order,  formerly  conyeyed  no  interest 
if  without  her  husband  s  consent ;  Barlow  y.  Bishop,  1  East,  432 ;  aliter, 
if  the  indorsement  be  made  with  the  husband's  consent;  FrestwirJe  y. 
Marshall,  7  Bin^.  565.  But  under  the  Married  Women's  Property  Act, 
1882,  45  &  46  Tict.  c.  75,  s.  1,  a  married  woman  can  indorse  a  Bill  of  ex- 
change payable  to  her.  If  the  maker  promise  to  pay  a  note,  with  the 
indorsement  of  a  married  woman  upon  it,  it  may  be  presumed  as  against 
him  that  she  had  authority  from  her  husband  to  indorse  it  in  her  own 
name ;  Cotes  y.  Davie,  1  Camp.  485 ;  recognized  in  Frestwick  y.  Marshall, 
supra ;  Prince  y.  BrunaUe,  1  N.  0.  435  ;  and  Lindus  y.  BradweU,  5  C.  B. 
583 ;  but,  it  is  to  be  obseryed  that,  as  she  was  the  payee,  the  defendant,  as 
maker,  was  estopped,  without  any  promise,  from  disputing  her  capacity 
to  indorse ;  see  sect.  54 (2) (c),  ante,  p.  353.  Where  the  wife,  who  managed 
all  the  money  part  of  the  business,  had  power  to  indorse  in  the  husband's 
name,  it  may  be  left  to  ilie  jury  to  say  whether  the  power  authorized  an 
indorsement  by  her  daughter,  in  her  presence,  and  by  her  direction. 
Lord  y.  Hall,  8  C.  B.  627.  A  power  to  A.  to  draw  or  indorse  in  B.'s  name 
may  be  exerdsed  by  a  derk  of  A.  by  his  direction.  Ex  parte  Sutton,  2 
Cox,  84,  cited  per  cur.  in  the  last  case.  By  sect.  32(3),  ante,  p.  359, 
**  where  a  bill  is  payable  to  the  order  of  two  or  more  payees  or  indorsees 
who  are  not  partners,  all  must  indorse,  unless  the  one  indorsing  has 
authority  to  indorse  for  the  others." 

A  partner  may  indorse  for  the  whole  firm  by  procuration.  Williamson 
T.  Johnson,  1  B.  &  C.  146.  Where  a  bUl  of  exchange  indorsed  to  H.  &  F. 
was  indorsed  by  H.  &  F.  by  procuration  of  J.  D.,  a  partner  in  the  firm  of 
H.  &  Co.,  who  manajB^  the  ousiness  of  the  firm,  and  it  was  proyed  that 
J.  D.  was  in  the  habit  of  indorsing  bills  in  that  manner,  although  there 
was  no  such  person  as  F.  in  the  firm  of  H.  &  Co.,  the  indorsee  was  held 
to  haye  a  good  title.  S.  C.  A  partner  has  no  implied  authority  to  indorse 
a  bill  in  the  name  of  the  partnership  as  security  for  his  priyate  debt ;  and. 
the  acceptor  is  not  estopped  by  his  acceptance  from  showing  this  want  of 
authority.  Garland  y.  Jacomh,  L.  B.,  8  Ex.  216,  Ex.  Ch.  On  the  disso- 
lution of  a  partnership,  a  power,  giyen  to  one  of  the  partners  to  reoeiye 
and  pay  debts,  does  not  authorize  him  to  indorse  a  bill  in  the  name  of  the 
partnership;  and,  the  partnership  being  dissolyed,  he  has  no  general 
authority  to  do  so.  KUgour  y.  Pinlyson,  1  H.  Bl.  155.  But,  a  retiring 
partner  may  orally  giye  his  late  partners  authority  to  indorse  existing 
securities ;  and  a  statement  by  the  ex-partner,  that  ne  has  left  the  assets 
and  securities  in  the  hands  of  the  continuing  partners,  and  that  he  has  no 
objection  to  their  using  the  partnership  name,  is  eyidence  from  which  a. 
jury  may  infer  an  authority  to  indorse.     Smith  y.  Winter,  4  M.  &  W.  454. 

As  to  indorsement  under  the  J.  Act,  1884,  s.  14,  by  a  nominee  of  the 
court  on  refusal  to  indorse,  in  accordance  with  an  order  of  court,  vide 
ante,  pp.  136,  137. 
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Identity  offhe  indorser,"]     Vide  ante,  pp.  124,  134. 

Date  of  indorsement.']  By  sect.  36,  "  (4)  except  where  an  indorsement 
bears  date  after  the  maturity  of  the  bill,  every  negotiation  is  primd  facie 
deemed  to  have  been  effected  before  the  bill  was  overdue."  A  bill  is  pre- 
sumed to  be  issued  when  dated.  Anderson  v.  Weston,  6  N.  0.  296.  jBut 
the  date  of  an  indorsement  cannot  be  inferred  from  the  date  of  the  draw- 
ing ;  and  if  it  be  material,  plaintiff  should  be  prepared  to  prove  it,  either 
directly  or  by  inference  from  circumstances.  Hose  v.  Bowcrofty  4  Camp. 
245.    See,  however,  Anderson  v.  Weston,  6  N.  C.  296,  post,  p.  382. 

Proof  of  mesne  indorsements.]  All  the  indorsements  that  have  been 
stated,  though  tmnecessarily,  must  (if  traversed)  be  proved  as  against 
acceptor.  Waynam  v.  Bend,  1  Camp.  175.  But,  an  offer  by  the  acceptor 
to  the  holder  to  give  another  biU  was  held  by  Ld.  Ellenborough  an  admis- 
sion of  tiie  holder's  title,  and  of  the  defendant's  liability,  and  so  dispensed 
with  proof  of  the  mesne  indorsements.  Bosanquet  Y.Anderson,  6  Esp.  43. 
By  sect.  8  (4),  ante,  p.  358,  where  a  bill  of  exchange  is  not  drawn  payable 
to  bearer,  it  now  on^  becomea  so  when  the  hist,  or  only  indorsement  is  in 
blank ;  hence  it  is  not,  as  it  formerly  was,  sufficient  to  prove  an  indorse- 
ment in  blank,  if  there  is  a  subsequent  special  indorsement.  See  Smith 
Y.  Clarke,  Peake,  225;  Walker  v.  Macdonald,  2  Exch.  527.  In  an  action 
by  the  indorsee  of  a  bill  against  the  acceptor,  the  first  count  stated  all  the 
indorsements;  the  second  count  an  indorsement  by  the  payee  to  the 
plaintiff;  Abbott,  C.  J.,  said  tiiat  all  the  indorsements  must  be  proved  or 
struck  out,  though  not  stated  in  the  declaration ;  and  this  need  not  be 
done  before  the  trial.  Cocks  v.  Borrodale,  Chitty  on  Bills,  9th  ed.,  642. 
Indorsements  may  be  struck  out  even  after  the  bill  has  been  read  in  evi- 
dence and  objected  to  on  the  ground  of  the  omission  to  state  them  in  the 
statement  of  claim,  Mayer  v.  Jadis,  1  M.  &  Bob.  247.  By  striking  out 
intermediate  indorsements,  the  plaintiff  loses  the  security  of  those  in- 
dorsers. 

Title  of  the  plaintiff  as  indorsee.]  Sects.  21,  29  and  30,  ante,  pp.  343,  344, 
define  the  conditions  necessary  to  entitle  the  plaintiff  to  sue  as  indorsee. 
When  a  bill  is  indorsed  in  blank,  possession  is  sufficient  primd  facie  title ; 
and  several  plaintiffs,  suing  as  indorsees,  need  not  prove  that  they  are  in 
partnership,  or,  that  the  biU  was  indorsed  to  them  jointly.  Ord  v.  Portal, 
3  Camp.  239 ;  Bordasnz  v.  Leach,  1  Stark.  446 ;  Attwood  v.  Battenbury,  6 
B.  Moore,  579.  But,  where  it  is  specially  indorsed  to  a  firm,  the  partner- 
ship must  be  proved  to  consist  of  uie  ^lamtiffs.  3  Camp.  240,  n.  Where 
the  plaintiffs  sue  in  a  particular  capacity,  as  trustees  of  a  bankrupt,  and 
allege  an  indorsement  to  them  as  such  trustees,  they  must  prove  that  the 
bills  were  indorsed  to  them  in  that  capacity.  Bernasconi  v.  Argyle,  Dk. 
of,ZQ.&  P.  29.  On  a  traverse  of  the  indorsement  to  the  plaintiff,  the 
defendant  may  show  that  the  right  to  sue  on  it  as  indorsee  is  in  other 
persons,  and  not  in  the  plaintiff,  though  the  indorsement  is  in  blank. 
Machell  v.  Kinnear,  1  Stark.  499.  In  that  case  the  plaintiffs  were  trustees 
of  the  estate  of  H.,  an  insolvent;  two  of  them  were  partners  in  the  firm 
of  L.  &  Co.,  but  one  was  a  stranger ;  the  defendant  sent  the  bill  indorsed 
by  him  in  blank  to  L.  &  Co.,  on  account  of  H.'s  estate:  on  objection 
being  taken,  Ld.  Ellenboroueh  held  that,  on  these  circumstances  being 
shown,  it  was  necessaiy  for  &e  plaintiffs  to  show  that  L.  &  Co.  had  trans- 
ferred the  bill  to  the  plaintiffs,  or  had  authorized  them  to  sue.  The  de- 
fendant might  also  show  that,  though  indorsed  in  blank,  it  was  never 
delivered  to  the  plaintiff  as  indorsee,  but  only  as  agent  for  another ;  Adams 
y.  Jones,  12  Ad.  &  E.  455 ;  or,  had  been  delivered  to  the  plaintiff  on  a 
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condition  which  had  not  been  complied  with.  Bdl  y.  Ingestre^  Ld.^  12 
Q.  B.  317.  So,  on  a  traverse  of  a  previous  indorsement  by  A.  to  B.,  it 
mieht  have  been  shown  that  A.  had  delivered  it  to  B.  as  a^ent  only,  and 
B.  had  indorsed  it  in  fraud  of  the  true  owner,  with  the  plamtifE's  privity. 
Marston  v.  Alleny  8  M.  &  W.  494.  Again,  where  the  payee  indorsed  spe- 
cially to  M.,  and  handed  it  to  him  to  get  discounted,  and  he  indorsed  it  to 
Slaintiff  without  value  when  overdue,  it  was  held  on  a  traverse  of  the  in- 
orsement  from  the  payee  to  M.,  that  the  defendant  was  entitled  to  the 
verdict.  Lloyd  v.  Howard,  15  Q.  B.  995 ;  20  L.  J.,  Q.  B.  1.  But,  in  many 
of  the  above  cases  the  defence  must  now  be  pleaded  specially.  See  Rules, 
1883,  0.  zix.  r.  15,  ante,  p.  301.  And,  where  the  plaintiff  was  a  bond  fide 
holder  for  value,  on  a  traverse  of  the  indorsement  by  A.,  the  payee,  to  a 
previous  indorser,  B.,  the  defendant  could  not  show  that  A.  delivered  the 
bill  for  a  particular  purpose,  and  B.  fraudulently  negotiated  it.  Hayes  v. 
CaulfiM,  5  Q.  B.  81.  So,  where  E.  indorsed  a  bill  in  blank,  and  delivered 
it  to  B.  to  get  discounted,  and  he  deposited  it  with  T.  for  value  received 
by  himself,  it  was  held  that  this  proved  an  indorsement  from  E.  to  T. ; 
Barber  v.  Richards,  6  Exch.  63 ;  20  L.  J.,  Ex.  135 ;  for,  if  the  holder  put 
his  name  on  the  back  of  a  bill,  and  deliver  it  to  his  agent  for  a  particular 
purpose,  and  he  deliver  it  to  a  third  person  for  value,  that  is  an  indorse- 
ment from  the  holder  to  such  third  person.  Per  Parke,  B.,  Ibid,  Nor,  is 
it  any  answer,  on  a  denial  of  the  indorsement,  that  it  was  indorsed  to  the 
plaintiff  b^  the  directors  of  a  company  (intermediate  indorsees),  who  had 
no  authority  to  indorse ;  for,  it  is  enough  if  the  indorsement  sive  a  title 
to  the  bill,  though  the  company  may  not  be  bound  by  such  inaorsement. 
Smith  V.  Johnson,  3  H.  &  N.  222 ;  27  L.  J.,  Ex.  363.  See  also  Denton  v. 
Peters,  L.  R.,  5  CL  B.  477,  479.  An  indorsement  in  blank  hj  the  maker 
of  a  note,  and  a  delivery  by  his  execator  to  the  plaintiff,  is  no  indorsement 
to  the  plaintiff  so  as  to  ^ve  him  a  title  to  sue.  Bromage  v.  Lloyd, 
1  Exch.  32.  As  to  restrictmg  the  negotiability  of  a  bill  by  the  accept- 
ance, see  Decroix  v.  Meyer,  ante,  p.  353. 

Evidence  under  money  claims,^  Although  an  acceptance  has  been  said  to 
be  evidence  of  money  had  and  received  by  the  acceptor  to  the  use  of  the 
holder  (Bayley  on  Bills,  6th  ed.,  363),  yet,  on  pnnciple,  it  can  be  avaQ- 
able  upon  the  money  claims  only  where  there  is  privity ;  as,  where  the 
parties  on  the  record  are  immediate  parties  on  tne  bill,  or,  there  has 
been  a  promise  to  pay,  an  account  actually  stated,  or,  acknowledgment 
of  liabihty ;  and,  the  later  authorities  are  to  that  effect.  Waynam  v.  Bend, 
1  Camp.  175 ;  Eales  v.  Dicker,  M.  &  M.  324 ;  and  the  cases  cited  ante, 
p.  358. 

Drawer  against  Acceptor, 

When  a  bill,  though  not  payable  to  the  drawer's  own  order,  has  been 
dishonoured  by  the  acceptor,  and  taken  up  by  the  drawer,  he  may  sue  tbd 
acceptor ;  Simmondsy,  Parminter,  1  Wils.  185 ;  and  in  such  action  may  be 
obliged  by  proper  defences  to  prove,  1.  The  acceptance,  as  to  proo)  oi 
whidi,  see  ante,  pp.  351  et  seq, ;  2.  The  presentment  to  ilie  defendant,  as 
to  proof  of  which,  see  post,  pp.  367  et  seq,,  and  his  refusal  to  pay,  which 
may  be  done  bv  calling  the  person  who  presented  the  bill,  or  by  proving 
a  promise  by  the  defendant  to  pay,  which  dispenses  with  proof  of  tne  pre- 
sentment ;  and  3.  The  return  of  the  bill  to,  and  payment  thereof  by, 
the  plaintiff.  To  prove  the  latter  fact,  it  has  been  held  not  sufficient  ta 
produce  the  bill  with  a  general  receipt  on  the  back  of  it  from  the  then 
holder ;  for  the  receipt  primd  fade  imports  that  the  bill  was  paid  by  &e 
acceptor.     Scholey  v.   Walsby,  Peake,  25.     But,  the  legitimacy  of  this 
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last  presuinption  is  donbtfol ;  per  cwr.  in  FhUUps  y.  Warren,  14  M.  &  W. 
379. 

Payee  or  Indoreee  agairui  Drawer. 

In  an  action  by  the  payee  or  indorsee  aeainst  the  drawer,  the  plaintiff 
may  have  to  prove,  1.  ^e  drawing  of  l£e  bill;  2.  Presentment  to  the 
drawee  for  aoceptanoe  or  to  aooeptor  for  payment;  3.  His  default; 
4.  Due  notice  to  the  defendant  of  the  de&nlt  or  dishonour ;  and  5,  in  the 
case  of  an  indorsee,  the  indorsements,  as  to  proof  of  which  see  ante,  pp.  360 
et  seq. 

Drawing — Statute,']  By  sect.  66,  **  (1.)  The  drawer  of  a  bill  by  drawing 
it — (a.)  ikigages  that  on  due  presennnent  it  shall  be  accepted  and  paid 
according  to  m  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the 
holder  or  any  indorser  who  is  compelled  to  pay  it,  proyided  tnat  the  re- 
quisite proceedings  on  dishonour  be  duly  taken. 

Sect.  16.  "  The  drawer  of  a  bill,  and  any  indorser,  may  insert  therein 
an  express  stipulation — 

*'(!.}  Neffatiying  or  limiting  his  own  liability  to  the  holder : 
''  (2.)  Waiyinff  as  regards  himself  some  or  all  of  the  holder's  duties." 
By  sect.  72  (1),  ante,  p.  346,  when  a  bill  is  payable  abroad,  the  obliga- 
tions of  the  acceptor,  and  therefore  of  the  drawer  and  indorsers,  are 
regulated  by  2ex  loci  of  performance  of  contract. 

Proof  of  the  drawing,']  The  drawing  of  the  bill,  when  trayersed,  must 
be  proved  by  evidence  of  the  drawer's  nandwriting ;  or,  if  drawn  by  the 
agent,  by  proving  the  authority  of  the  agent  and  his  handwritinK.  A  farm 
bailiff,  intrusted  to  pay  and  receive  money,  has  not  any  implied  authority 
to  bind  his  principal  by  drawing  biUs.  Davidson  v.  Stanley,  2  M.  &  Gt. 
721 ;  and  see  further  as  to  authority  of  agent,  an(«,  pp.  366,  367.  If  drawn 
in  the  name  of  a  partnership,  the  partnership  must  be  proved,  and  the 
handwriting  of  the  partner  who  drew  the  bill.  See  further.  Proof  of  accept^ 
ance  of  partners,  ante,  p.  364.  As  to  proof  of  partnership,  see  post.  Action 
for  goods  sold;  delivery  to  partner,  post,  pp.  633  et  seq. 

Presentment  to  drawee  for  acceptance — Statute,]  Sect.  39,  "  (1.)  Where 
a  bill  is  payable  after  sight,  presentment  for  acceptance  is  necessary  in 
order  to  nx  tiiie  maturity  of  the  instrument. 

'*  (2.)  Where  a  bill  expressly  stipulates  that  it  shall  be  presented  for  ac- 
ceptance, or  where  a  biU  is  drawn  pa3rable  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee,  it  must  be  presented  for  acceptance  before 
it  can  be  presented  for  payment. 

*'  (3.)  ui  no  other  case  is  presentment  for  acceptance  necessary  in  order 
to  render  liable  any  party  to  the  bill. 

'*  (4.)  Where  the  holder  of  a  bill,  drawn  pa3rable  elsewhere  than  at  the 
place  of  business  or  residence  of  the  drawee,  has  not  time,  with  the  exercise 
of  reasonable  diligence,  to  present  the  biU  for  acceptance  before  presenting 
it  for  payment  on  the  day  uiatit  falls  due,  the  delay  caused  by  presenting 
the  bull  for  acceptance  before  presenting  it  for  payment  is  excused,  and 
does  not  dischai^  the  drawer  and  indorsers." 

Sect.  40.  *'  (10  Subject  to  the  provisions  of  this  Act"  [vide  sect.  41 
{2),post,ia,  366), ''  when  a  bill  payable  after  si^htis  ne^tiated,  the  holder 
must  either  present  it  for  acceptemce  or  negotiate  it  within  a  reasonable 
time. 
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*  *  (2.)  If  lie  do  not  do  so,  the  drawer  and  all  indorsers  prior  to  that  holder 
are  discharged. 

*'  (3.)  In  determining  what  is  a  reasonable  time  within  the  meaning  of 
this  section,  regard  shall  be  had  to  the  nature  of  the  bill,  Ihe  usage  of  trade 
with  respect  to  similar  bills,  and  the  facts  of  the  particular  case.'* 

Sect.  41 .  ' '  ( 1 .)  A  bill  is  duly  presented  for  acceptance  which  is  presented 
in  accordance  with  the  followmg  rules : — 

*'  (a.)  The  presentment  must  be  made  by  or  on  behalf  of  the  holder  to 
the  drawee  or  to  some  x)erson  authorized  to  accept  or  refuse  accept- 
ance on  his  behalf  at  a  reasonable  hour  on  a  business  day  and  before 
the  bill  is  overdue : 
*^{Jb.)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are  not 
partners,  presentment  must  be  made  to  them  all,  unless  one  has 
authority  to  accept  for  all,  then  presentment  may  be  made  to  him 
only: 
**  (c.)  Where  the  drawee  is  dead,  presentment  may  be  made  to  his  per- 
sonal representative : 
**  (d.)  Where  the  drawee  is  bankrupt"  (vtcfe  sect.  2,  anfe,  p.  339),  "pre- 
sentment may  be  made  to  him  or  to  his  trustee : 
'*  (e.)  Where  authorized  by  agreement  or  usage,  a  presentment  through 

the  post  office  is  sufficient. 
**  (2.)  Presentment  in  accordance  with  these  rules  is  excused,  and  a  bill 
may  be  treated  as  dishonoured  by  non-acceptance — 

^'  (a.)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious  person, 

or  a  person  not  having  capacity  to  contract  by  bill : 
**  (6.)  Where,  after  the  exercise  of  reasonable  diligence,  such  present- 
ment cannot  be  effected : 
**  (c.)  Where,  although  the  presentment  has  been  irregular,  acceptance 

lias  been  refused  on  some  other  ground. 
**  (3.)  The  fact  that  the  holder  has  reason  to  believe  that  the  bill,  on 
presentment,  will  be  dishonoured,  does  not  excuse  presentment.'* 

Sect.  42.  **  (1.)  When  a  bill  is  duly  presented  for  acceptance,  and  is 
not  accepted  within  the  customary  time,  the  person  presenting  it  must 
treat  it  as  dishonoured  by  non-acceptance  "  [vide  sect.  48,  post,  p.  370), 
*'If  he  do  not,  the  holder  shall  lose  his  right  of  recourse  against  the 
drawer  and  indorsers.**    As  to  protesting  a  bill  not  returned  by  the  drawee, 
vide  sect.  61  (8),  'post,  p.  375. 
Sect.  43.  **  (1.)  A  bill  is  dishonoured  by  non-acceptance — 
**  (a.)  when  it  is  duly  presented  for  acceptance,  and  such  an  acceptance 
as  is  prescribed  by  this  Act**  {vide  sect.  17  (2),  ante^  p.  351),  "is 
refused  or  cannot  be  obtained ;  or 
"  (&.)  when  presentment  for  acceptance  is  excused  and  the  bill  is  not 

accepted. 
"  (2.)  SuDJect  to  the  provisions  of  this  Act,  when  a  bill  is  dishonoured 
by  non-acceptance,  an  immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder,  and  no  presentment  for  payment  \h 
necessary.'* 

Sect.  44.  "(1.)  The  holder  of  a  bill  may  refuse  to  take  a  qualified 
acceptance'*  [viae  sect.  19  (2),  ante,  p.  352),  "and  if  he  does  not  obtain 
an  unqualified  acceptance  may  treat  the  bill  as  dishonoured  by  non- 
acceptance.  » 

"(2.)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an 
indorser  has  not  expressly  or  impliedly  authorized  the  holder  to  take  a 
qualified  acceptance,  or  does  not  subsequently  assent  thereto,  such  drawe^ 
or  indorser  is  discharged  from  his  liability  on  the  bill. 

"The  provisions  of  this  sub-section  do  not  apply  to  a  partial  acceptance ** 
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(vide  sect.  19  (2)  (&),  ante^  p.  3d2),  '*  whereof  due  notice  has  been  given. 
Where  a  foreign  bill  has  Men  accepted  as  to  part,  it  must  be  protend  as 
to  the  balance. 

**  (3.)  When  the  drawer  or  indorser  of  a  biU  receives  notice  of  a  qualified 
acceptance,  and  does  not  within  a  reasonable  time  express  his  dissent  to 
the  holder,  he  shall  be  deemed  to  have  assented  thereto." 

Presentment  to  drawee  for  acceptance,']  Where  a  bill,  presentment  of 
which  for  acceptance  is  not  required  by  sect.  39,  ante,  p.  365,  has  been 
presented  and  acceptance  refused,  due  notice  of  such  refusal  must  be 
given;  Blesard  v.  Hirst,  5  Burr.  2670;  QoodaM  v. Dolley,  1  T.  E.  712;  and 
all  parties  entitled  to  notice  are  discharged  by  want  of  it ;  S.  CO. ;  and  are 
not  liable  on  a  subsequent  refusal  of  the  drawee  to  pay;  Roscow  v.  Hardy, 
12  East,  434 ;  and  see  sect.  42,  ante,  p.  366.  But  by  sect.  48  (1),  post, 
p.  370,  the  drawer  is  not  discharged  by  want  of  notice  of  non-acceptance, 
as  against  a  subsequent  holder  in  due  course.  It  may  be  observed  that 
what  is  said  by  the  drawee  on  the  bill  being  presented  is  evidence  for  the 
plaintiff  of  want  of  assets,  but  not  what  passed  between  the  drawee  and 
the  holder  afterwards.  Prideaux  v.  Collier,  2  Stark.  57.  The  bill  must 
be  left  with  the  drawee  for  twenty-four  hours,  unless  during  that  time  he 
either  accept  or  refuse  to  do  so.  Bay  ley  on  Bills,  6th  ed.,  194;  Van 
Dieman*s  Land,  Bank  of  v.  Victoria,  Bank  of,  L.  B.,  3  P.  C.  643.  The 
drawee  may  revoke  and  cancel  his  acceptance  before  he  parts  with  the  bill. 
Cox  V.  Troy,  5  B.  &  A.  474. 

It  is  not  sufficient  to  show  that  the  bill  was  presented  to  some  person 
on  the  drawee's  premises  without  connecting  him  with  the  drawee.  Cheek 
V.  ^^oper,  5  Esp.  175. 

Where  the  payee  delayed  for  eight  months  to  present  a  bill  drawn  in 
Calcutta  to  the  cfrawee  at  Hong  Kong,  payable  sixty  days  after  sight,  the 
drawer  was  held  discharged;  Mullick  v.  Radakissen,  9  Moo.  P.  C.  46; 
although  no  actual  loss  or  damage  had  been  caused  by  the  delay,  and  the 
parties  to  it  continued  solvent.  S.  C.  The  holder  may,  however,  put 
the  biU  into  circulation  without  presenting  it.  Muilman  v.  D*Eguino,  2 
H.  Bl.  565.  And  the  question  in  such  cases  is,  whether,  looking  at  the 
situation  and  interests  of  each  holder  and  drawer,  there  has  been  any 
unreasonable  delay  on  the  part  of  the  former  in  forwarding  the  bill  for 
acceptance  or  putting  it  into  circulation.  Mellish  v.  Rawdon,  9  Bing. 
416.  In  that  case,  a  delay  of  nearly  five  months  on  a  foreign  bill  was 
allowed,  the  exchange  having  fallen  against  the  plaintiff  immediately 
after  the  purchase  by  him  of  the  bill.  See  also  Chartered  Mercantile  Bank 
of  India,  <fcc.  v.  Dickson,  L.  R.,  3  P.  C.  574.  With  regard  to  bills  pay- 
able after  sight,  drawn  by  bankers  in  the  country  on  their  correspondents 
in  London,  **It  does  not  seem  unreasonable,"  says  Lord  Tenterden,  "to 
treat  bills  of  this  nature  as  not  requiring  immediate  presentment,  but  as 
being  retainable  by  the  holders  for  the  purpose  of  using  them,  within  a 
moderate  time  (for  indefinite  delay,  of  course,  cannot  be  allowed),  as  part 
of  the  circulating  medium  of  the  country."  Shute  v.  Robins,  M.  &  M. 
136. 

Presentment  for  payment, — Statute.']  Sect.  45.  **  Subject  to  the  pro- 
visions of  this  Act  a  bill  must  be  duly  presented  for  payment.  If  it  be 
not  so  presented,  the  drawer  and  indorsers  shall  be  discharged. 

**  A  bill  is  duly  presented  for  payment  which  is  presented  in  accordance 
with  the  following  rules : — 

"  (1.)  Where  the  bill  is  not  payable  on  demand,  presentment  must  be 
made  on  the  day  it  falls  due  "  {vide  sect.  14,  ante,  p.  350). 
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"  (2.)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the  pro- 
visions of  this  Act,  presentment  must  be  made  within  a  reasonable 
time  after  its  issue  m  order  to  render  the  drawer  liable,  and  within 
a  reasonable  time  after  its  indorsement,  in  order  to  render  the 
indorser  liable." 
As  to  when  a  bill  is  payable  on  demand,  see  sect.  10,  ante,  p.  342. 

**  In  determining  what  is  a  reasonable  time,  regard  shall  be  had 

to  the  nature  of  the  bill,  the  usage  of  trade  with  regard  to  similar 

bills,  and  the  facts  of  the  particmar  case. 

**  (3.)  Presentment  must  be  made  by  the  holder  or  by  some  person 

authorized  to  receive  payment  on  his  behalf  at  a  reasonable  hour 

on  a  business  day,  at  the  proper  place  as  hereinafter  defined, 

either  to  the  person  designated  by  the  biU  as  payer,  or  to  some 

person  authorized  to  pay  or  refuse  payment  on  his  behalf  if  with 

the  exercise  of  reasonable  diligence  such  person  can  there  be  found. 

**  (4.")  A  bill  is  presented  at  the  proper  place : — 

*^(a.)  Where  a  place  of  payment  is  specified  in  the  bill  and  the  bill  is 

there  presented. 
**{h.)  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is  there  pre- 
sented. 
'^  (c.)  Where  no  place  of  payment  is  specified  and  no  address  given, 
and  the  bill  is  presented  at  the  drawee's  or  acceptor's  place  of 
business  if  known,  and  if  not,  at  his  ordinary  residence  if  Known. 
**{d.)  In  any  other  case  if  presented  to  the  drawee  or  acceptor 
wherever  he  can  be  found,  or  if  presented  at  his  last  known  place 
of  business  or  residence. 
'*  (5.)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the  exer- 
cise of  reasonable  diligence  no  person  authorized  to  pay  or  refuse 
payment  can  be  found  there,  no  further  presentment  to  the  drawee 
or  acceptor  is  required. 
**  (6.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more  persons 
who  are  not  partners,  and  no  place  of  payment  is  specified,  preeent- 
ment  must  be  made  to  them  all. 
'*(?.)  Where  the  drawee  or  acceptor  of  a  biU  is  dead,  and  no  place  of 
pa3rment  is  specified,  presentment  must  be  made  to  a  personal 
representative,  if  such  there  be,  and  with  the  exercise  of  reasonable 
din^nce  he  can  be  found. 
'*  (8.)  Where  authorized  by  agreement  or  usage  a  presentment  through 

the  post  office  is  sufficient." 
Sect.  52.  **  (4.)  Where  the  holder  of  a  bill  presents  it  for  payment,  he 
shall  exhibit  the  bill  to  the  person  from  whom  he  demands  payment,  and 
when  a  bill  is  paid  the  holder  shall  forthwith  deliver  it  up  to  the  party 
paying  it." 

By  sect.  72  (3),  ante  p.  345,  presentment  of  a  bill  payable  abroad  must 
be  according  to  tiie  law  of  the  foreign  country. 

Presentment  for  paymenf]  Presentment  must  be  proved,  althou^  the 
acceptor  has  become  bankrupt  or  insolvent.  Russel  v.  LangfAaffe,  2  I>oug. 
514;  Esdailey.  Soioerhy,  11  £ast,  114.  And,  where  he  is  dead,  it  must 
be  made  to  a  personal  representative,  sect.  45  (7),  supra;  or,  if  there  be 
none,  at  the  house  of  the  deceased.  MoUoy,  b.  2,  c.  10,  s.  34 ;  Chitty  on 
Bills,  9th  ed.,  339.  See  Smith  v.  K  S.  Wales,  Bank  of  L,  R.,  4  P.  C.  194, 
206,  207.  But,  if  the  bill  be  accepted  payable  at  a  particular  place,  a 
presentment  at  that  place,  though  the  acceptor  is  dead,  is  enough  to  chaive 
the  drawer.    Philpott  v.  Bryant,  3  0.  &  P.  244,  and  see  sect.  45  (4,  7), 
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eupra,  "Where  a  bill  is  accepted  by  an  agent,  the  drawee  being  abroad, 
presentment  to  the  agent  must  be  proyod.  Fhilips  y.  Astling,  2  Taunt. 
206. 

A  bill,  payable  at  a  banker^s,  must  be  presented  within  banking  hours ; 
Parker  y.  Oordon,  7  East,  385 ;  El/ordy.  Teed,  1  M.  &  S.  28 ;  but,  if  pre- 
sented after,  and  a  seryant  at  the  banking-house  returns  for  answer  *'  no 
orders,"  it  is  sufficient ;  Gamett  y.  Woodcock^  6  M.  &  S.  44 ;  Henry  y.  Lee, 
2  Chitty,  124.  Presentment  at  8  p.m.  at  the  priyate  residence  of  a  mer- 
chant is  good.  Barclay  y.  Bailey,  2  Gamp.  527.  So,  at  the  place  where 
the  bill  is  made  payable^(not  being  the  banker's)  between  7  and  8  p.m., 
though  no  one  be  there.  Wilkins  y.  Jadis,  2  B.  &  Ad.  188.  Presentment 
to  a  bankei^s  clerk  at  the  clearing-house  is  a  presentment  at  the  banker's. 
Reynolds  y.  ChetOe,  2  Camp.  596 ;  Harris  y.  Packer,  3  Tyr.  370,  n. 

'Where  the  bill  is  directed  to  a  drawee  by  a  certain  address  and  accepted 
generally,  it  is  enough  to  present  it  to  an  inmate  of  the  house  at  such 
address,  though  the  drawee  has  in  the  meantime  remoyed.  Buxton  y. 
Jones,  1  M.  &  Or.  83. 

Presefitment— proof  o/.]  A  part  ]pa^ent  {Vaughan  v.  Fuller,  Stra. 
1246),  or  a  promise  to  pay  after  the  bill  is  due,  is  primd  fade  eyidence,  as 
an  admission  that  the  bill  was  duly  presented.  Ltmdie  y.  Robertson,  7 
East,  231 ;  Croxon  y.  W&rihm,  5  M.  &  W.  5. 

Presentment  delayed  or  excused.-Statvie,']  By  sect.  46  (1.),  "Delay  in 
making  presentment  for  payment  is  excused  when  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder"  (vide  sect.  2,  onte,p.  340), 
"  and  not  imputable  to  his  default,  misconduct,  or  negligence.  Wnen  the 
cause  of  delay  ceases  to  operate,  presentment  must  be  made  with  reason- 
able diligence. 

''  (2.^  Presentment  for  payment  is  dispensed  with, — 
"  (a.)  Where,  after  the  exercise  of  reasonable  diligence,  presentment, 
as  requipdd  by  this  Act,  cannot  be  effected. 

'*  ^e  fact  that  the  holder  has  reason  to  belieye  that  the  bill  wiU, 
on  presentment,  be  dishonoured,  does  not  dispense  with  the  neces- 
sity  for  presentment. 
[b.)  Where  the  drawee  is  a  fictitious  person. 
.)  As  regards  the  drawer  where  the  drawee  or  acceptor  is  not  bound, 
as  between  himself  and  the  drawer,  to  accept  or  pay  the  bill,  and 
the  drawer  has  no  reason  to  belieye  that  the  bill  would  be  paid  if 
presented. 
**  (c2.)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made  for 
the  accommodation  of  that  indorser,  and  he  has  no  reason  to  expect 
that  the  bill  would  be  paid  if  presented. 
*'  (e.)  By  waiyer  of  presentment,  express  or  implied." 

Dishonou/r  by  non-payment, — Statute,']  Sect.  47.  "(1.)  A  bill  is  dis- 
honouredby  non-payment — 

'*  (a.)  Wnen  it  is  duly  presented  for  payment  and  payment  is  refused 
or  cannot  be  obtained ;  or 

**(b.)  When  presentment  is  excused  uid  the  bill  is  oyerdue  and  unpaid. 

"  (2.)  Subject  to  the  proyisions  of  this  Act,  when  a  biU  is  dishonoured 
by  non-payment,  an  immediate  right  of  recourse  against  the  drawer  and 
indorsers  accrues  to  the  holder." 

Vide  sects.  66  to  68,  post^  pp.  379,  380,  as  to  acceptance  and  payment 
for  honour. 

VOL.  I.  B  B 


::&: 


370  Aaian  on  BiU$  of  Exchange, 

Notice  of  dishonour  and  ejfect  of  non-notice, — StaiuieJ]    Sect.  48.  **  Sub- 
ject to  the  ^rovifflons  of  tlus  Act'*  {vide  sect.  50,  post,  pp.  372,  876,  377), 
"when  a  bill  has  been  dishonoured  by  non-acoeptaiioe  or  by  non-pay- 
ment, notice  of  dishonour  mnst  be  given  to  the  drawer  and  eadi  indorser, 
and  any  drawer  or  indorser  to  whom  sach  notice  is  not  giyen  is  dia- 
chan;ed;  Provided  that — 
"(1.)  Where  a  bill  is  dishonoured  by  non-acceptance,  and  notioe  of 
dishonour  is  not  given,  the  rights  of  a  holder  in  due  course"  {vide 
sect.  29,  ante,  n.  343),  **  subsequent  to  the  omission,  shall  not  be 
prejudiced  b^r  tibe  omission. 
"  (2.)  Where  a  bill  is  dishonoured  by  non-acceptance,  and  due  notioe 
of  dishonour  is  given,  it  shall  not  be  necessary  to  eive  notice  of  a 
subsec^uent  dishonour  by  non-payment  unless  the  Dill  shall  in  the 
meantmie  have  been  accepted. 

Notice  of  disJumour — when  sufficient. — StattUe,']  Sect.  49.  "Notioe  of 
dishonour,  in  order  to  be  valid  and  effectual,  must  be  given  in  accordance 
with  the  following  rules : — 

"  (5.)  The  notice  may  be  given  in  writing  or  by  personal  communica- 
tion, and  may  be  given  in  any  terms  which  sufficiently  identify  the 
bill,  and  intmiate  that  the  bill  has  been  dishonoured  by  non- 
acceptance  or  non-pavment. 

"  (6.)  The  return  of  a  disnonoured  biU  to  the  drawer  or  an  indorser  is, 
m  point  of  form,  deemed  a  sufficient  notice  of  dishonour. 

"  (7.)  A  written  notice  need  not  be  signed,  and  an  insufficient  written 
notice  may  be  supplemented  and  validated  by  verbal  communica- 
tion. A  xnisdescnption  of  the  bill  shall  not  vitiate  the  notice  unless 
the  party  to  whom  the  notice  is  given  is  in  fact  misled  thereby." 

Notice  of  disJumour — wJien  sufficienf]  Proof  of  knowledge  of  dishonour 
is  not  equivalent  to  proof  of  notice,  iSee  Burgh  v.  Legge,  5  M.  &  W.  418 ; 
and  Solarte  v.  Palmer,  7  Bing.  530;  1  N.  C.  194,  D.  P. 

Bepeated  calls  at  the  drawer's  house  without  effect  are  not  evidence  of 
notice,  but  may  excuse  notice  altogether,  and  should  be  pleaded  in  excuse. 
Allen  V.  Edmundaon,  2  Exch.  719. 

If  the  presentment  and  notice  of  dishonoiur,  as  proved,  be  sufficient, 
the  allegations  in  the  statement  of  claim  will  be  amended  by  the  judge  at 
the  trial  to  meet  the  facts  proved ;  as  where  the  presentment  for  payment 
was  stated  to  have  been  to  the  acceptor,  and  notioe  of  dishonour  to  the 
(defendant,  the  judge  may  amend,  by  stating — the  death  of  the  acceptor, 
that  the  defendant  was  his  executor,  and  a  presentment  to  the  defendant 
for  payment;  Caunt  v.  Thompson,  7  G.  B.  400;  or,  the  claim  may  be 
amended  by  alleging  a  waiver  of  notice;  KiUhg  v.  Bochitssen,  18  0.  B.» 
N.  S.  357;  Cordery  v.  Colville,  14  C.  B.,  N.  S.  374;  32  L.  J.,  C.  P.  210, 
citedjpoaf,  p.  377. 

By  whmn  notice  should  he  given, — Staivie,']  By  sect.  49,  "(1.)  The  notioe 
must  be  given  by  or  on  behalf  of  the  holder  (see  sect.  2,  ante^  p.  340), 
"  or  by  or  on  behalf  of  an  indorser  who,  at  the  time  of  giving  it,  is  nimself 
liable  on  the  bill. 

**  (2.)  Notioe  of  dishonour  may  be  given  by  an  agent  either  in  his  own 
naine  or  in  the  name  of  any  x>arty  entitled  to  give  notice,  whether  that 
party  be  his  principal  or  not. 

**(S,)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures 
for  uie  benefit  of  all  subsequent  holders  and  all  prior  indorsers  who  have 
a  right  of  recourse  against  the  party  to  whom  it  is  given. 
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'*  (4.)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled  to 
give  notice  as  hereinbefore  provided,  it  enures  for  the  benefit  of  the  holder 
and  all  indorsers  subsequent  to  the  party  to  whom  notice  is  given." 

*'  (13.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent,  he 
inay  either  himself  give  notice  to  the  parties  liable  on  the  bill,  or  he  may 
give  notice  to  his  principal." 

^  By  whom  notice  shotdd  he  given,^  A  bill  was  drawn  by  A.,  indorsed  by 
him  to  £.,  and  by  him  to  plaintiff,  in  whose  hands  it  was  dishonoured; 
plaintifTs  attorney  gave  notice  of  dishonour  to  A.  in  due  time,  either  for 
plaintiff  or  £.,  but  by  mistake  stated  he  applied  for  payment  on  behalf  of 
B.  (from  whom  he  had  no  authority),  and  it  was  held  that  the  notice  was 
sufficient  notwithstanding  the  misrepresentation.  Harrison  v.  Buscoe,  15 
M.  &  W.  231.  And,  after  a  bill  has  in  fact  been  dishonoured,  an  un- 
equivocal notice  that  it  has  been  dishonoured  is  ^ood,  if  given  by  a  party 
to  the  bill,  though  he  had  at  the  time  no  certam  knowledge  of  the  fact. 
Jennings  y.  BobertSy  4  E.  &  £.  615 ;  24  L.  J.,  Q.  B.  102.  A  notice  by  the 
holder's  solicitor,  not  stating  on  whose  behalf  tiie  notice  is  given,  is  suffi- 
cient.    Woodthorpe  v.  Lawes,  2  M.  &  W.  109. 

To  whom  notice  should  be  given — Statute,']  By  sect.  49,  "  (8.)  Where 
notice  of  dishonour  is  Toquirea  to  be  given  to  any  person,  it  may  be  given 
either  to  the  party  himself,  or  to  his  agent  in  that  behalf. 

•*(9.)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving 
notice  knows  it,  the  notice  must  be  given  to  a  personal  representative  u 
such  there  be,  and  with  the  exercise  of  reasonable  diligence  he  can  be 
found. 

"  (10.)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given 
either  to  the  party  himself  or  to  the  trustee. 

"  (11.)  Where  there  are  two  or  more  drawers  or  indorsers  who  are  not 
partners,  notice  must  be  given  to  each  of  them,  unless  one  of  them  has 
authority  to  receive  such  notice  for  the  others. 

'*  (13.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent,  he 
may  either  himself  ^ve  notice  to  the  parties  liable  on  the  bill,  or  ne  may 
give  notice  to  his  prmdpal.  If  he  give  notice  to  his  principal,  he  must  do 
so  within  the  same  time  as  if  he  were  the  holder,  and  the  principal  upon 
receipt  of  such  notice  has  himself  the  same  time  for  giving  notice  as  if  the 
agent  had  been  an  independent  holder." 

By  sub-sects.  (3, 4),  ante,  pp.  370,  371,  notice  g^ven  by  the  holder  or  in- 
dorser enures  for  the  benefit  of  other  persons  having  remedies  on  the  bill. 

To  whon$  notice  should  he  given. ]  Where  the  drawers  are  in  partnership, 
a  notice  to  one  is  notice  to  all ;  and  therefore  where  a  bill  is  drawn  by  a 
firm  upon  one  of  that  firm,  and  dishonoured,  notice  of  the  dishonour  need 
not  be  given  to  the  firm.  Forthouse  v.  Parker,  1  Camp.  82.  But,  it 
seems  that  notice  to  a  member  of  a  public  company  or  quasi-corporation 
is  not  notice  to  the  company.  Steivard  v.  Dunn,  12  M.  &  W.  664,  per 
Parke,  B. ;  Powles  v.  Page,  3  C.  B.  16.  The  indorser  of  a  dishonoured 
bOl  was  abroad,  but  had  a  house  in  England,  Eind  the  bill  was  shown  to 
his  wife  there,  and  payment  demanded,  and  she  was  also  informed  of  the 
non-payment:  held  sufficient.  Cromwell  y,  Hynson,  2  Esp.  511;  Housego 
V.  Cowne,  2  M.  &  W.  348.  Where  a  substituted  bill  has  been  given  and 
dishonoured,  and  the  plaintiff  sues  on  the  first  bill,  he  need  not  prove 
notice  of  the  dishonour  ot  tho  substituted  bill,  the  defendant  bein^  no 
party  to  it.    Bishop  v.  Boue,  3  M.  &  S.  362.    Presentation  at  the  banking- 
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house  wHere  a  bill  is  made  payable  ''in  need"  by  the  indorsee  is  not 
notice  of  dishonour  to  the  indorsers.     Expte,  Ptange,  L.  B.,  1  Eq.  1. 

Time  within  which  notice  must  he  given — Statute,']  By  sect.  49, 
"  (12.^  The  notice  may  be  given  as  soon  as  the  bill  is  dishonoored,  and 
must  DO  given  within  a  reasonable  time  thereafter. 

**  In  the  absence  of  special  circumstances  notice  is  not  deemed  to  have 
been  given  within  a  reasonable  time  imless — 

'*  (a)  Where  the  person  giving  and  the  person  to  receive  notice  reside  in 
the  same  place,  the  notice  is  given  or  sent  off  in  time  to  reach  the 
latter  on  the  day  after  the  disnonoiur  of  the  bill. 

"  (5)  Where  the  person  giving  and  the  person  to  receive  notice  reside 
in  different  places,  the  notice  is  sent  off  on  the  day  after  the  dis- 
honour of  the  bill,  if  there  be  a  post  at  a  convenient  hour  on  that 
day,  and  if  there  be  no  such  post  on  that  day,  then  by  the  next 
post  thereafter." 

(13.)  ante^  p.  371,  regulates  the  time  within  which  notice  must  be  given 
by  an  aeent  in  whose  hands  a  bill  of  exchange  is  dishonoured. 

**  (14.)  Where  a  party  to  a  bill  receives  due  notice  of  dishonour,  he  has, 
after  the  receipt  of  such  notice,  the  same  period  of  time  for  giving  notice 
to  antecedent  parties  that  the  holder  has  after  the  dishonour. ' 

Sect.  50.  '*  fl.)  Delay  in  giving  notice  of  dishonour  is  excused  where 
the  delay  is  caused  by  circumstances  beyond  the  control  of  the  party 
giving  notice,  and  not  imputable  to  his  default,  misconduct,  or  n^ligenoe. 
When  the  cause  of  delay  ceases  to  operate,  the  notice  must  be  given  with 
reasonable  diligence." 

By  sect.  49  (15),  post,  p.  373,  delay  caused  by  miscarriage  in  the  post 
office  is  excused. 

By  sect.  92,  '*  Where,  by  this  Act,  the  time  limited  for  doing  any  act  or 
thing  is  less  than  three  days,  in  reckoning  time,  non-business  days  are 
excluded. 

**  Non>business  days  for  the  purposes  of  this  Act  mean— 

**  (a.)  Sunday,  Gfood  Friday,  Christmas  D^ : 

**lh,)  A  bank  holiday  under  the  Bank  Kolidays  Act,  1871,  or  Acta 
amending  it : 

"  (c.)  A  day  appointed  by  Boyal  proclamation  as  a  public  fast  or  thanks- 
giving day. 

'*  Any  other  day  is  a  business  day." 

"Bj  sect.  72  (3),  ante,  ^.  345,  the  necessity  for  and  sufficiency  of  a  notice 
of  dishonour  are  determined  by  the  law  of  the  place  where  the  bill  is  dis* 
honoured. 

As  to  excuse  for  delay  under  sect.  50  (1),  ante,  p.  372,  on  the  ground 
that  the  holder  does  not  know  the  address  of  the  drawer  or  indorser,  vide 
post,  pp.  378,  379.  As  to  what  are  holidays  under  the  Bank  Holidays 
Acts,  vide  ante,  p.  351. 

Time  vnthin  which  notice  must  he  given.']  The  principle  when  there  are 
several  indorsements  is  that  each  indorser  has  his  own  day  to  give  notice, 
but,  the  holder  has  not  as  many  days  to  give  notice  to  the  drawer,  or 
prior  indorser,  as  there  are  intermediate  indorsers.  He  can  sue  the 
drawer  upon  a  notice  given  by  the  last  indorser  only  if  eadi  and  every 
prior  indorser  has  in  due  time  given  notice  of  dishonour  to  the  next  pre- 
ceding indorser.  A  single  default  breaks  the  chiun  of  notices  and  die- 
qualifies  the  holder  from  suing  any  indorser  ^or  to  the  defective  link, 
unless  a  direct  and  immediate  notice  has  been  given  by  the  plaintiff  to  the 
person  sued.    Bowe  v.  Tipper,  13  C.  B.  249;  22  L.  J.,  0.  P.  185 ;  Turner 
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V.  Leech,  4  B.  &  A.  451 ;  Marsh  y.  Maxwell,  2  Camp.  210,  n.  Where  tHe 
holder  employs  a  solicitor  to  ascertain  the  residence  of  a  prior  indorser, 
the  latter  nas,  after  he  has  received  it,  a  day  before  giving  notice  of 
dishonour.  Firth  y.  Thrush,  8  B.  &  G.  387.  When  a  bill  has  passed 
through  several  branch  bEuiks  of  the  same  establishment,  each  is  to  be 
considered  as  a  separate  party,  so  as  to  be  entitled  to  the  usual  time  for 
giving  notice  of  dishonour,  though  the  bill  may  have  passed  by  delivery 
without  indorsement.  Clode  v.  Bay  ley,  12  M.  &  W.  51.  So,  where,  in 
the  ordinary  course  of  business,  it  has  passed  through  several  independent 
banks.  Prideaux  v.  Criddle,  L.  B.,  4  Q.  B.  455.  It  may  be  observed 
that  the  decision  of  Kinderslev,  Y.-C.,  in  Expte.  Prange,  Lt,  B.,  1  Eq.  1, 
is  hardly  oonsiBtent  with  the  above  cases. 

If  the  notice  of  dishonour,  sent  to  the  drawer  of  a  bill,  arrive  too  late 
through  misdirection,  it  is  for  the  jury  to  say  whether  the  holder  used 
''due  diligence"  to  find  the  drawer's  address;  Siggersy,  Brown,  1  M,  & 
Bob.  520 ;  and,  if  the  delay  arose  from  the  bill  having  been  sent  to  a 
wrong  person  through  a  mistake  caused  by  the  indistmotness  of  the 
drawer's  writing  on  fiie  bill,  he  is  not  discharged.  Hewitt  v*  Thomson, 
Id.  543. 

Notice,  proof  of,  hy  admission,']  Admission  of  liability  is  evidence  of 
notice;  as,  by  a  promise  to  pay;  for  this  admits  eveiything  done  to 
entitle  the  plaintiif  to  sue ;  Lundie  v.  Robertson,  7  East,  231 ;  Croxon  v. 
Worthen,  5  M.  &  W.  5 ;  even  though  it  is  proved  or  admitted  that  notice 
was  not  in  fact  given.  Killhy  v.  Rochussen,  18  G.  B.,  N.  S.  357.  So,  a 
declaration  by  the  defendemt  made  to  a  party  to,  but  not  the  holder  of  tiie 
bill,  of  his  intention  to  pay  the  bill,  **and  not  to  avail  himself  of  the 
informality  of  notice,"  is  evidence  of  due  notice.  Brownell  v.  Bonney,  1 
Q.  B.  39.  So,  where  defendant  knew  that  the  bill  was  unpaid,  and 
only  objected  to  pay  it  on  the  ground  of  fraud  in  the  holaer,  Lord 
Tenterden,  G.  J.,  held  this  evidence  of  due  notice.  WiJkins  v.  Jadia,  1 
M.  &  Bob.  41.  A  promise  to  pay,  though  conditional  as  to  the  mode  of 
payment,  ^  sufficient.  Campbell  v.  Webster,  2  G.  B.  258.  So,  where  the 
drawer  of  a  foreign  bill,  on  being  told  it  was  dishonoured,  said  that  his 
affairs  are  deranged,  but  that  he  would  be  glad  to  pay  it  as  soon  as  his 
accounts  with  his  agents  are  cleared,  this  is  sufficient  proof  of  a  protest 
having  been  duly  made.  Gibbon  v.  Co^goti,  2  Gamp.  188 ;  Greenway  v. 
Hindley,  4  Camp.  52.  Where  the  plaintiff  gave  in  evidence  an  agreement 
made  between  the  prior  indorser  and  the  defendant  (the  drawer),  after  the 
bill  became  due,  reciting,  that  the  defendant  had  drawn  the  bill  in  question, 
that  it  was  overdue  and  ought  to  be  in  the  hands  of  the  prior  indorser,  and 
it  was  agreed  that  the  latter  should  take  the  money  due  to  him  upon  the 
bill  by  instalments ;  this  agreement  was  held  to  dispense  with  other  proof 
of  notice  of  dishonour.  Gunson  v.  Metz,  1  B.  &  G.  193.  But,  a  mere 
offer,  upon  being  arrested,  to  give  another  bill,  was  no  evidence  of  notice. 
Cuming  v.  French,  2  Gamp.  106,  n.  The  drawer  of  a  bill,  bein^  applied  to 
for  payment,  said,  '*  If  tne  acceptor  does  not  pay,  I  must;  but  exhaust 
all  your  influence  with  the  acceptor  first; "  the  orawer  afterwards  directed 
the  applicant  to  raise  the  money  on  the  lives  of  himself  and  the  acceptor ; 
it  was  held  that  this  admission,  though  evidence,  was  not  to  be  taken  as 
conclusive  of  the  defendant's  having  received,  or  waived,  notice  of  dishonour 
of  the  bill.    Hichs  v.  Beaufort,  Dk,  of,  4  N.  G.  229. 

Notice,  proof  of  delivery  of]  By  sect.  49,  **  (15.)  Where  a  notice  of  dis- 
honour is  duly  addressed  ana  posted,  the  sender  is  deemed  to  have  given 
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due  notioe  of  dishonour,  notwithstanding  any  misoaniage  by  the  post 
office/' 

And,  when  the  notioe  must  be  given  on  a  certain  day,  it  is  enough  if  the 
letter  be  put  into  the  post  at  suck  an  hour  that  it  would,  in  the  usual 
course,  be  delivered  on  that  day ;  Stocken  v.  Collin,  7  M.  &  W.  515.     The 
post-mark  is  not  conclusive  of  the  time  of  posting.    Ibid.    If  a  notioe  be 
sent  bypost,  the  direction  of  the  letter  will  be  too  general  to  an  indorser, 
"Mr.  H.,  Bristol."     Walter  v.  Hayne$y  Ey.  &  M.  149.     But,  where  tiie 
bill  was  dated  '*  Manchester  "  only,  it  was  held  sufficient  to  direct  to  the 
drawer  at  *'  Manchester,"  generally.    Mann  v.  Moors,  Id.  249.    So,  where 
a  person  drew  a  bill,  dating  it  generally  '*  London,"  on  an  acceptor  resident 
in  London  whose  address  was  stated  on  the  bill,  it  was  held  that  proof  of 
a  letter  containing  notice  of  dishonour  of  the  bill  having  been  put  mto  the 
post-office,  addressed  generally  to  the  drawer,  '*  London,"  was  evidence  of 
due  notice  of  dishonour.     Clarke  v.  Sharpe,  3  M.  &  W.  166.    And,  in  sud^ 
a  case,  this  is  enough,  as  against  the  drawer,  though  the  letter  never  reach 
him,  and  though  his  residence  might  have  been  found  by  inquiry  at  the 
drawee's  address  given  on  the  bill.    Burmester  v.  Barron,  17  Q.  B.  828 ; 
21  L.  J.,  Q.  B.  135.    For  the  plaintiff  had  done  all  that  the  drawer  him- 
self required,  who  had  supplied  no  better  address;  and  there  was  sufficient 
evidence  of   due  diligence.    S.  C. ;   and  see  post,  p.  378.    Where    the 
plaintiff  supplied  go<>as  to  a  company,  and  took  in  pavment  a  bill  of 
exchange  accepted  by  the  company,  and  indorsed  by  tne  defendant,  a 
director,  at  the  company's  office,  at  which  the  defendant  was  in  the  habit 
of  attending ;  it  was  held  that  notice  of  dishonour  sent  to  the  company's 
office  was  sufficient,  although  the  compEinv  was  then  wound  up,  and  me 
defendant  ceased  to  attend  at  the  office,  and  did  not  receive  the  notice  till 
long  after.    Berridge  v.  Fitzgerald,  L.  B.,  4  Q.  B.  639.     If  there  be  no 
post,  the  notice  may  be  sent  by  any  ordinary  mode  of  conveyance ;  as  in 
the  case  of  a  foreign  bill,  by  the  first  regular  ^p  bound  for  the  place 
where  notice  is  to  be  given.    Muilman  v.  D^Eguino,  2  H.  Bl.  665.    In 
proving  a  notice  sent  by  {wst,  it  was  iniled  by  Lord  EUenborough  not  to 
be  sufficient  to  show  that  it  was  contained  in  a  letter,  which  letter  waa  put 
upon  the  table  for  the  purpose  of  being  canied  to  the  post,  and  that,  in 
the  course  of  the  business,  all  letters  deposited  m>on  that  table  were  carried 
to  the  post;  but,  he  said  it  might  have  oeen  sufficient  had  the  person,  who 
was  in  the  habit  of  carrying  the  letters  to  the  post,  been  called,  and  stated 
that  he  invariably  earned  all  such  letters  to  the  post.     Hetherington  v. 
Kemp,  4  Camp.  193.    And,  it  was  held  in  Sh'lbeck  v.  Oarhett,  7  Q.  B.  846, 
that  if  it  be  shown  that  the  letter  was  put  on  the  proper  day  with  others 
in  a  box  in  the  plaintiff's  office,  out  of  which  the  postman  invariably  called 
every  day  to  take  the  letters,  this  is  evidence  of  a  sendiog  by  the  post  without 
calling  mo  postman.    To  prove  the  sending  of  a  notice  by  post,  the  plain- 
tiff's clerk  was  called,  who  stated  that  a  letter  containing  the  notice  was 
sent  by  post  on  a  Tuesday  morning,  but  he  had  no  recollection  whether  it 
was  put  in  by  himself  or  another  clerk ;  it  was  held  that  this  was  not 
sufficient  evidence  of  putting  into  the  post.    Eaivkea  v.  Salter,  4  Bing.  715. 
Proof  that  duplicate  notices  of  dishonour  were  written ;  that  a  letter,  of 
which  the  witness  could  not  state  the  contents,  was  sent  on  the  same  day 
by  the  plaintiff  to  the  defendant;  and  that  the  defendant  having  received 
notice  to  produce  the  letter  written  to  him  on  that  day,  refused  to  do  so ; 
— ^was  held  slight  primd  facie  evidence  of  the  receipt  of  a  notice.     Boberts 
v.  Bradehaw,  1  Stark.  28 ;  see  also  Curleiois  v.  Corfield,  1  Q.  B.  814. 

Contents  of  noticf,  how  proved,"]    Where  a  written  notice  has  been  given 
by  a  letter,  a  duplicate  or  copy  is  good  evidence  without  notice  to  prmlude 
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the  letter.    KineY,  Beaumont,  3  B.  &  B.  288.    And,  in  the  case  of  Swain 
y.  Lewis,  2  C.  M.  &  B.  261,  it  was  held,  after  conference  with  all  the 

i'udges,  that  it  is  not  necessary  to  give  a  notice  to  produce  a  notice  of  dis- 
Lonour  of  a  bill  of  exchange,  whether  b^  letter  or  otherwise.  Secondary 
evidence  of  such  notice  is,  therefore,  admissible  without  notice  to  produce. 
But,  where,  in  an  action  against  the  indorser  of  a  bill,  it  became  necessary 
to  proye  that  notice  of  the  dishonour  of  cither  hiUs  had  been  giyen  to  the  de- 
fendant, for  which  purpose  examined  copies  of  letters  containing  such 
notices  were  offered,  Abbott,  C.  J.,  ruled  that  a  notice  to  produce  such 
letters  was  necessary,  and  that  the  case  did  not  fall  within  the  exception 
as  to  notices  respectmg  bills  which  are  the  subject-matter  of  the  action. 
Lanauze  y.  Palmer,  M.  &  M.  31,  vide  ante,  p.  8. 

Protest  of  hiU.Statute.']  By  sect.  51,  "(1.)  Where  an  inland  bDl" 
(vide  sect.  4,  ante,  p.  341)  **  has  been  dishonoured  it  may,  if  the  holder 
think  fit,  be  noted  for  non-acceptance  or  non-payment,  as  the  case  may 
be ;  but  it  shall  not  be  necessary  to  note  or  protest  any  such  bill  in  order 
to  preserye  the  recourse  against  the  drawer  or  indorser. 

''  (2.)  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  has 
been  dishonoured  by  non-acceptance  it  must  be  duly  protested  for  non- 
acceptance,  and  where  such  a  bill,  which  has  not  been  previously  dis 
honoured  by  non-acceptance,  is  dishonoured  by  non-payment  it  must  be 
duly  protested  for  non-payment.  If  it  be  not  so  protested  the  drawer 
and  indorsers  are  discharged.  Where  a  bill  does  not  appear  on  the 
face  of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonour  is 
unnecessary. 

'*  (3.)  A  Dill  which  has  been  protested  for  non-acceptance  may  be  sub- 
sequently protested  for  non- parent. 

**  (4.)  Subject  to  the  provisions  of  this  Act"  {vide  sub-sect.  (9)  and 
sect.  93,  post,  p.  376\  '*  wnen  a  bill  is  noted  or  protested,  it  must  be  noted 
on  the  day  of  its  disnonour.  When  a  bill  has  Men  duly  noted,  the  protest 
may  be  subsequently  extended  as  of  the  date  of  the  noting. 

*'  (6.)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent  or 
suspends  payment  before  it  matures,  the  holder  may  cause  the  bill  to  be 
protested  for  better  security  against  the  drawer  and  indorsers. 

**  (6.)  A  bill  must  be  protested  at  the  place  where  it  is  dishonoured: 
Provided  that — 

'*  (a.)  When  a  bill  is  presented  through  the  post  office,  and  returned  bj- 
post  dishonoured,  it  may  be  protested  at  the  place  to  which  it  is 
returned  and  on  the  day  of  its  return  if  received  during  business 
hours,  and  if  not  received  during  business  hours,  then  not  later  than 
the  next  business  day : 
"  (&.)  When  a  bill  drawn  payable  at  the  place  of  business  or  residence 
of  some  person  other  tnan  the  drawee,  has  been  dishonoured  by 
non-acceptance,  it  must  be  protested  for  non-payment  at  the  place 
where  it  is  expressed  to  be  payable,  and  no  further  presentment  for 
payment  to,  or  demand  on,  the  drawee  is  necessary. 
"  (7.)  A  protest  must  contain  a  copy  of  the  bill,  and  must  be  signed  by 
the  notary    {vide  sect.  94,  infra)  **  making  it,  and  must  specify — 
[a.)  The  person  at  whose  request  the  bill  is  protested : 
,}  The  place  and  date  of  protest,  the  cause  or  reason  for  protesting 
the  biU,  the  demand  made,  and  the  answer  given,  if  any,  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found. 
*'  (8.)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained  from  the 
person  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written  par- 
ticularB  thereof. 
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^* '  (9. )  Protest  is  dispensed  with  b^  any  ciicainstanoe  wliich  would  dispense 
with  notice  of  dishonour.  Delay  in  noting  or  protesting  is  excused  when 
the  delay  is  caused  by  ciroumstances  beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  misconduct,  or  negligence.  When  the  cause 
of  delay  ceases  to  operate  the  bill  must  be  noted  or  protested  with  reason- 
able diligence.'* 

Sect.  93.  ''For  the  purposes  of  this  Act,  where  a  bill  or  note  is  required 
to  be  protested  within  a  specified  time  or  before  some  further  proceeding  is 
taken,  it  is  sufficient  that  the  bill  has  been  noted  for  protest  before  the 
expiration  of  the  specified  time  or  the  taking  of  the  proceeding;  and  the 
formal  protest  may  be  ext^ided  at  any  time  thereafter  as  of  the  date  of  the 
noting." 

Sect.  94.  ''Where  a  dishonoured  bill  or  note  is  authorised  or  required 
to  be  protested,  and  the  services  of  a  notary  cannot  be  obtained  at  the 

Slace  where  the  bill  is  dishonoured,  any  householder  or  substantial  tesi- 
ent  of  the  place  may,  in  the  presence  of  two  witnesses,  give  a  certificate, 
signed  by  them,  attesting  the  dishonour  of  the  bill,  and  the  certificate  shall 
in  all  respects  operate  as  if  it  were  a  formal  protest  of  the  bill." 
A  form  is  given  in  Schedule  1  to  the  Act,  which  if  used  is  sufficient. 

ProUat."]  In  case  of  an  inland  bill,  a  protest  is  unnecessary  and  of  no 
effect.  Windle  y.  Andrews,  2  B.  &  A.  696;  Bonar  y.  MUcheU,  5  Exch. 
415. 

In  case  of  a  foreign  bill,  notice  of  dishonour  without  notice  of  protest  ift 
sufficient,  if  the  parhr  to  whom  notice  is  given  reside  in  this  country ; 
Bobins  y.  Gibson^  1  M.  &  S.  288 ;  and  it  is  sufficient,  though  he  should 
happen  at  the  time  of  the  dishonour  to  be  absent  abroad ;  Cromwell  y. 
Eynson,  2  Esp.  511.  In  giving  notice  of  non-payment  to  the  drawer  of  a 
foreien  bill  resident  abro^,  it  is  necessary  to  give  him  notice  that  the  bill 
has  been  protested ;  Bobins  y.  Oibson,  1  M.  &  S.  289,  per  Ld.  Ellen- 
borough,  G.  J. ;  but  it  is  not  necessary  to  send  him  a  copy  of  the  protest. 
Goodman  y.  Harvey,  4  Ad.  &  E.  870.  So,  it  was  sufficient  where  the 
notice  stated  that  the  bill  "had  been  duly  presented  and  returned  dis- 
honoured." Ex  parte  Lowenthal,  L.  B.,  9  Oh.  591.  The  production  of 
the  protest  purporting  to  be  attested  by  a  notary  public,  when  made 
abroad,  is  sumcient  proof  of  the  protest.  Anon,,  12  Mod.  345 ;  Bayley  on 
Bills,  490.  But,  a  notarial  protest  is  no  evidence  that  a  foreign  bill  of 
exchange  has  been  presented  for  payment  in  England ;  Cheamer  v.  Noyes, 
4  Camp.  129 ;  and,  a  protest  made  in  England,  must,  it  is  said,  be  proved 
in  the  ordinary  way.  Chitty  on  Bills,  9th  ed.,  655.  But,  there  is  a 
dictum  of  Ld.  Abinger  to  the  contrary  in  Brain  v.  Preece,  11 M.  &  W.  775. 
In  Geralopulo  v.  Wieler,  10  C.  B.  690 ;  20  L.  J.,  C.  P.  105,  it  was  held 
(explaining  Vandewall  v.  Tyrrell,  M.  &  M.  87),  that  upon  payment  suvra 

frotest  for  the  honour  of  a  party,  it  is  enough  if,  before  payment,  the  oiU 
e  in  fact  protested,  and  a  declaration  of  payment  for  honour  be  made  and 
noted  in  the  notarial  register,  and  that  the  formal  protest  may  be  drawn 
up  afterwards,  even  after  action  brought ;  and,  that  a  duplicate  protest 
made  from  the  notary's  book  was  primary  evidence,  as  much  as  the  protest 
sent  abroad.  A  promise  to  pay  (tnough  qualified)  is  an  admission  oy  tiie 
defendant  of  due  protest  for  non-acceptance,  and  notice  of  it.  CampheU 
y.  Webster,  2  0.  B.  258. 

Waiver  or  dispensaiion  of  notice — Statute,"]    By  sect.  50,  "  (2.)  Notice  of 
dishonour  is  dispensed  with — 
*'  (a.)  When,  after  the  exercise  of  reasonable  diligence,  notice  as  required 
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by  this  Act  cannot  be  given  to  or  does  not  reach  the  drawer  or  in- 
dorser  sought  to  be  charged : 

**  (J.J  By  waiver  express  or  implied.  Notice  of  dishonour  may  be  waived 
oef ore  the  time  of  giving  notice  has  arrived,  or  after  the  omission  to 
give  due  notice : 

'*  (c.)  As  regards  the  drawer  in  the  following  cases,  namely,  (1)  where 
drawer  and  drawee  are  the  same  person  (vide  sect.  2,  ante^  p.  340)y 
"  (2)  where  the  drawee  is  a  fictitious  person  or  person  not  naving 
capacity  to  contract,  (3)  where  the  drawer  is  the  person  to  whom 
the  bill  is  presented  for  payment,  (4)  where  the  drawee  or  acceptor 
is  as  between  himself  and  the  drawer  under  no  obligation  to  accept 
or  pav  the  bill,  (5)  where  the  drawer  has  countermanded  pay- 
ment. 

Waiver  or  dispensation  of  notice,^    See  sect.  60  (2),  supra*    Whenever 
the  want  of  notice  is  excused,  the  circumstances  rehed  upon  as  the  excuse 
must  &PP^  in  the  statement  of  claim.    See  Kules,  1883,  App.  C,  s.  4, 
No.  6.    Therefore,  where  l^e  defendant  told  the  indorsee  beforehand  not 
to  send  such  notice,  and  that  he  would  pay  the  amount,  this  is  not  evi- 
dence to  support  an  averment  of  notice,  out  diould  have  been  pleaded  as 
a  dispensation  of  it.     Burgh  v.  Legge,  5  M.  &  W.  418.    A  mere  promise  to 
pay  made  in  anticipation  that  the  bill  will  be  dishonoured,  does  not  dis- 
pense with  notice  of  dishonour.    Piddn  v.  Graham,  1  Or.  &  M.  725.    But, 
if  the  drawer,  a  few  days  before  the  bill  becomes  due,  call  on  the  holder, 
and  tells  him  that  he  has  no  regular  residence,  but  he  will  call  and  see  if 
the  bill  be  paid  by  the  acceptor,  this  dispenses  with  notice  of  dishonour. 
Phivson  V.  KneUer,  4  Camp.  285.    So,  if  tne  holder  send  a  dishonoured  bill 
to  the  place  of  business  of  the  indorser,  for  the  purpose  of  giving  notice, 
and  find  it  closed,  he  can  recover  against  him  without  having  left  a  notice, 
as  these  facts  go  to  prove  a  dispensation  of  notice.    AUen  v.  Edmundaon, 
2  Exch.  719 ;  Crosse  v.  Smith,  1  M.  &  S.  645. 

The  effect  of  a  promise  to  pay  a  dishonoured  bill  is  thus  summed  up  by 
Byles,  J.,  in  Cordery  v.  Colville,  14  0.  B.,  N.  S.  374 ;  32  L.  J.,  0.  P.  210, 
211.  **  A  promise  to  paj  may  operate  either  as  evidence  of  notice  of  dis- 
honour, or  as  a  prior  dispensation,  or  as  a  subsequent  waiver  of  notice. 
Whether  made  after,  or  even  before,  the  time  for  giving  notice  has 
expired, — ^inasmuch  as  notice  may  be  given  at  any  time  within  the  limit 
prescribed  by  law, — a  promise  to  pay  is  always  evidence  from  which  a 
jury  may  infer  due  notice.  But  even  when  the  other  evidence  is  conclu- 
sive to  show  that  due  notice  was  not  given,  or  when  a  jury  refuses  to  draw 
the  inference  that  it' was  given,  yet  a  promise  to  pay  made  within  the  time 
for  giving  notice  is  a  dispensing  with  notice,  and  miade  after  that  time  is  a 
waiver  of  notice.  It  is  tnie  that  a  prior  dispensation,  or  subsequent  waiver 
of  notice,  should  be  pleaded,  but  the  C.  L.  P.  Act,  1852,  s.  222 ''  f  and  now 
also  Bules  1883,  0.  xxviii.,  r.  1,  ante,  p.  286),  '*  enables  and  obliges  the 
court  to  amend  the  record,  whenever  an  amendment  is  necessary  in  order 
to  decide  the  real  question  in  controversy  between  the  parties.  The 
practical  consequence  is,  that  in  almost  every  case  proof  of  a  promise  to 
pay  cures  the  want  of  notice  of  dishonour."  See  also  Woods  v.  Dean,  3  B. 
&  S.  101 ;  32  L.  J.,  Q.  B.  1 ;  and  post,  p.  382. 

Notice  excused;  no  effects,"]  By  sect.  50  (2)  (c)  (2),  supra,  notice  of 
dishonour  is  dispensed  with  where  the  drawee  or  acceptor  is  as  between 
himself  and  the  drawer  under  no  obligation  to  accept  or  pay  the  bill. 
Notice  of  dishonour  to  the  drawer  is  unnecessary  if  he  had  not,  at  the  time 
of  drawing  or  before  the  time  of  becoming  due,  any  effects  either  in  the 
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hands  of  the  drawee,  or  oonsigned  on  their  way  to  him ;  Bickerdike  y. 
Bollman,  1  T.  B.  405 ;  2  Smithes  L.  Casea ;  nor  a  reasonable  expectation 
of  haying  any ;  Claridge  y.  DaUon,  4  M.  &  S.  226.    See  Carew  y.  Duck- 
worthy  L.  B.,  4  Ex.  313,  the  case  of  a  cheque.    This  excuse  must  be  alleged 
in  the  statement  of  claim;  per  Parke,  B.y  in  Burgh  y.  Legge,  5  M.  &  W. 
421.    When  issue  is  joined  on  the  want  of  effects  in  the  hands  of  the 
4lrawee,  the  terms  of  the  allegation  will  sufBiciently  indicate  the  required 
proof.    The  ayerment  is  disproyed  if  it  be  shown  that  the  drawer  had 
effects  on  their  way  to  the  drawee,  liiough  they  neyer  reached  him. 
Bucket  y.  HiUer,  3  Camp.  217 ;  16  East,  43.    So,  if  the  drawer  had  some 
effects  in  the  drawee's  hands  at  the  time  when  the  bill  was  drawn,  though 
at  the  time  the  bill  was  presented  for  acceptance  and  thence  until  present- 
ment for  payment  he  had  not  any.     Orr  y.  Magkinie,  7  East,  359.    So, 
thoi^h  there  were  no  effects  at  the  time  the  bill  was  drawn  or  accepted* 
proyided  there  were  effects  when  it  became  due;  for  the  whole  period 
must  be  looked  to  from  the  drawing  of  the  bill  till  it  is  due ;  and  notice  is 
requisite  if  the  drawee  had  any  effects  at  any  time  during  that  interyaL 
Hammond  y.  Du/rene,  3  Gamp.  145 ;  Tha^ckray  y.  BUuiktU,  Id,  164.     So, 
if  the  drawer  has  effects  in  the  hands  of  the  drawee,  though  he  is  indebted 
to  the  drawee  greatly  beyond  that  amount.    Blackham  y.  Doren,  2  Gamp. 
503.    So,  where  there  is  a  running  account  between  the  drawer  and  the 
drawee,  and  a  fluctuating  balance  between  them,  and  the  drawer  has 
reasonable  grounds  to  expect  tibiat  he  shall  haye  effects  in  the  drawee's 
hands  when  the  1^  becomes  due ;  per  Ld.  Ellenborough,  C.  J.,  Broum  v. 
Maffey,  15  East,  221 ;  or,  where  the  bill  is  drawn  in  the  reasonable 
expectation  that,  in  the  ordinary  course  of  mercantile  transactions,  it 
would  be  accepted  or  paid ;  Claridge  y.  DaUon,  supra ;  LaJUte  y.  Slattern 
6  Bing.  623;  and  see   Carew  y.  Duckworth^  eupra;   or,  where  the  ac- 
ceptor has  receiyed  from  the  drawer  his  acceptances  upon  which  he  has 
raised  money,  and  some  of  whid^  haye  been  diahonouTBd,  and  some  aiB 
outstanding;  Spooner  y.  Gardiner ,  By.  &  M.  84.    And,  in  general,  where 
the  drawer  womd  haye  any  remedy  oyer  against  a  third  person  (as  in  the 
case  of  a  bill  drawn  for  the  accommodation  of  a  i>erson  to  whom  he  indorseB 
it),  notice  ought  to  be  alleged  and  proyed.    Cory  y.  Scotty  3  B.  &  A.  619 ; 
iforton  y.  Pickering,  8  B.  &  G.  610;  Lafitte  y.  Slattern  supra;  Turner  y. 
Samson,  2  Q.  B.  D.  23,  G.  A. ;  Foster  y.  Parker,  2  0.  P.  D.  18.    It  is  no 
excuse  of  notice,  that  the  plaintiff  and  the  defendant  are  both  shareholders 
in  a  joint-stock  company,  and  that  the  defendant  drew  the  Hll  on  the 
company  (the  acceptors)  in  order  to  raise  money  for  them,  and  as  an  addi- 
tional security  to  the  plaintiff  who  adyanced  the  money.      Maltass  y. 
Siddle,  6  C.  B.,  N.  S.  494 ;  28  L.  J.,  0.  P.  257. 

The  fact  that  the  drawer  of  a  bill  made  it  ]9ayable  at  his  own  house  is 
eyidence  that  the  bill  is  an  accommodation  bill,  and  so  excuses  notice  of 
dishonour.     Sharp  y.  Bailey,  9  B.  &  C.  44. 

Notice  dispensed  with  hf  ignorance  of  drawer's  residence,']  Where  either 
want  of  notice  or  dday  is  sought  to  be  excused  by  the  holder's  ignorance 
of  the  place  of  residence  of  the  defendant,  it  is  a  question  for  the  jury 
whether  he  used  due  diligence  to  find  it ;  Bateman  y.  Joseph,  12  East,  433 ; 
and  time  may  be  allowed  for  inquiries  by  post ;  Baldwin  y.  Bichardson,  1 
B.  &  C.  245.  It  is  not  enough  to  show  that  inquiries  as  to  an  indorser's 
residence  were  made  at  the  place  at  which  the  bill  was  payable.  Beveridge 
y.  Burgis,  3  Gamp.  262.  Inquiry  should  be  promptly  made  of  some  of  the 
other  paities  to  the  bill  or  note ;  and  of  persons  of  the  same  name,  &a 
Bayley  on  Bills,  6th  ed.,  281-2;  ChapeoU  y.  Curlewis,  2  M.  &  Bob.  484. 
Where  the  holder  does  not  know  the  drawer's  residence,  notice  of  dis- 
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honour  is  to  be  giyen,  not  on  the  day  after  the  bill  becomes  due,  but  on 
the  day  after  that  on  which  the  holder  after  using  reasonable  diligence  is 
in  a  p>sition  to  give  the  notice.  Oladwdl  y.  Turner,  L.  £.,  5  Ex.  61,  per 
ICartin,  B. 

Calling  on  the  indorser  the  day  after  the  bill  becomes  due,  to  know 
where  the  drawer  lives,  and,  on  his  not  being  in  the  way,  calling  again 
the  next  day,  and  then  giying  the  drawer  notice,  has  been  considered 
spMcient.  browning  y.  Kinnear,  Gk>w,  81.  In  one  case  it  was  held  suffi- 
cient, on  the  dishonour  of  a  promissoiy  note,  to  make  inquiry  at  the 
maker's  house  for  the  residence  of  the  defendant,  the  payee,  and  mdorser. 
Sturges  y.  Derrick,  Wightw.  76. 

Where  the  holder  is  excused  by  ignorance  from  giying  notice  until  after 
the  usual  day,  the  common  allegation  of  notice  is  still  sufficient  if  actually 
given  as  soon  as  possible.  Firth  y.  Thrush,  8  B.  &  C.  387.  But,  gene- 
rally, excuse  of  any  notice  does  not  prove  an  averment  of  notice ;  ante, 
p.  377. 

Account  statedJ]  Where  the  drawer,  knowing  the  plaintiff  to  be  the 
indorsee  of  an  overdue  bill,  promises  to  pay  him  it,  the  plaintiff  may  re- 
cover on  an  account  stated.  Oliver  y.  Dovatt,  2  M.  &  Bob.  230.  See 
ante,  p.  364. 

Payee  or  Indorsee  against  Acceptor  supra  Protest,  or  for  Honour. 

StahxteJ]  Sect.  15.  '*  The  drawer  of  a  bill  and  any  indorser  may  insert 
therein  the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need,  that  is  to  say,  in  case  the  bill  is  dishonoured  by  non-acceptance  or 
non-payment.  Such  person  is  called  the  referee  in  case  of  need.  It  is  in 
the  option  of  the  holaer  to  resort  to  the  referee  in  case  of  need  or  not  as 
he  may  think  fit." 

By  sect.  65,  '*(!.)  Where  a  bill  of  exchange  has  been  protested  for 
dishonour  by  non-acceptance,  or  protested  for  better  security,  and  is  not 
overdue,  any  person,  not  being  a  party  already  liable  thereon,  may,  with 
the  consent  of  the  holder,  intervene  and  accept  the  bill  supra  protest,  for 
the  honour  of  any  party  Hable  thereon,  or  for  the  honour  of  the  person  for 
whose  account  the  bill  is  drawn. 

**  f2.^  A  bill  may  be  accepted  for  honour  for  part  only  of  the  sum  for 
whion  it  is  drawn. 

"  (3.)  An  acceptance  for  honour  supra  protest  in  order  to  be  valid 
must — 

'*  (a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance  for 
honour : 


"  (5.)  be  signed  by  the  acceptor  for  honour : 


.)  Where  an  acceptance  for  honour  does  not  expressly  state  for 
whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honour 
of  the  drawer. 

''  (5.)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its  matu- 
rity is  calculated  from  the  date  of  the  noting  for  non-acceptance,  arid  not  from 
the  date  of  the  acceptance  for  honour,^^    This  provision  in  italics  is  new. 

Sect.  66.  *'(!.)  The  acceptor  for  honour  of  a  bill  by  accepting  it  engages 
that  he  will,  on  due  presentment,  pay  the  bill  according  to  tSie  tenor  of 
his  acceptance,  if  it  is  not  paid  by  the  drawee,  provided  it  has  been  duly 
presented  for  payment,  and  protested  for  non-payment,  and  that  he 
receives  notice  of  these  facts. 

**  (2.)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all  parties 
to  the  bill  subsequent  to  the  x>arty  for  whose  honour  he  has  accepted." 

Sect.  67.  *'  (1.)  Where  a  dishonoured  bill  has  been  accepted  for  honour 
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supra  protest,  or  contains  a  referenoe  in  case  of  need,"  (vide  sect.  15,  ante, 
p.  379}  **  it  must  be  protested  for  non-payment  before  it  is  presented  for 
payment  to  the  acceptor  for  honour,  or  referee  in  case  of  need. 

*'  (2.)  Where  the  address  of  the  acceptor  for  honour  is  in  the  same  place 
where  the  bill  is  protested  for  non-payment,  the  bill  must  be  presented  to 
him  not  later  than  the  day  following  its  maturity ;  and  where  the  addresB 
of  the  acceptor  for  honour  is  in  some  place  other  than  the  place  where  it 
was  protested  for  non-payment,  the  bill  must  be  forwarded  not  later  than 
the  day  following  its  maturity  for  presentment  to  him. 

*'  (3.)  Dei&j  in  presentment  or  non-presentment  is  excused  by  any  cir- 
cumstance  which  would  excuse  delay  in  presentment  for  payment  or  non* 
presentment  for  pa^rment.     Vide  sect.  46,  ante,  p.  369. 

*'(4.)  When  a  bill  of  exchange  is  dishonoured  by  the  acceptor  for 
honour,  it  must  beprotested  for  non-payment  by  him. 

Sect.  68.  "  (1.)  Where  a  bill  has  been  protested  for  non-payment,  any 
j>er8on  may  intervene  and  pay  it  supra  protest  for  the  honour  of  any  partjr 
liable  thereon,  or  for  the  honour  of  the  person  for  whose  account  the  bill 
is  drawn. 

*'  (2.)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honour  of 
different  parties,  the  person  whose  payment  will  discharge  most  parties  to 
the  bill  shall  have  the  preference. 

*'  (3.)  Payment  for  honour  supra  protest,  in  order  to  operate  as  sueh. 
and  not  as  a  mere  voluntary  payment,  must  be  attested  by  a  notarial  act 
of  honour  which  may  be  appended  to  the  protest  or  form  an  extensioii 
of  it. 

'*  (4.)  The  notarial  act  of  honour  must  be  founded  on  a  dedaratum 
made  by  the  payer  for  honour,  or  his  aeent  in  that  behalf,  declaring  hia 
intention  to  pay  the  bill  for  honour,  and  for  whose  honour  he  pays. 

"  (5.)  Where  a  bill  has  been  paid  for  honour,  aU  parties  subsequent  to 
the  party  for  whose  honour  it  is  paid  are  discharged,  but  the  payer  for 
honour  is  subrogated  for,  and  succeeds  to  both  the  rights  and  duties  of, 
the  holder  as  regards  the  party  for  whose  honour  he  pays,  and  all  parties 
liable  to  that  puty. 

'*  (6.)  The  payer  for  honour  on  paying  to  the  holder  the  amount  of  the 
bill  and  the  notarial  expenses  incidents,  to  its  dishonour  is  entitled  to 
receive  both  the  bill  iteelf  and  the  protest.  If  the  holder  do  not  on 
demand  deliver  them  up  he  shall  be  liable  to  the  payer  for  honour  in 
damages. 

*'n,)  Where  the  holder  of  a  bill  refuses  to  receive  payment  wpra  pro- 
test ne  shall  lose  his  right  of  recourse  against  any  party  who  would  have 
been  discharged  by  su<3i  payment.*' 

Sect,  96  repeals  stats.  2  &  3  Will.  4,  c.  98,  and  6  &  7  Will.  4,  c  08,  and 
the  provisions  of  those  statutes  are  replaced  by  the  above  sections. 

As  to  presentment,  vide  ante^  pp.  365  et  seq.^  and  as  to  protest,  videante^ 
p.  375.  An  acceptor  for  the  honour  of  the  drawer  is  estopped  from  setting- 
up  what  the  drawer  himself  would  be  estopped  from  setting  up,  and  he 
cannot  therefore  dispute  the  drawer's  signature.  Phillips  y.  im  Thum, 
18  C.  B.,  N.  S.  694;  L.  R.,  1  C.  P.  463. 


Indorsee  against  Indorser, 

In  an  action  by  an  indorsee  against  the  indorser  of  a  bill,  the  plaintiff 
must  prove  the  following  matters,  if  traversed: — 1.  The  indorsement  by 
the  defendant ;  2.  The  indorsements  between  that  of  the  defendant  and 
the  plaintiff,  when  stated  in  the  statement  of  claim ;  3.  The  presentment 
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to  the  drawee  or  acceptor,  and  the  dishonour ;  4.  Due  notice  of  the  dis^ 
honour  to  the  defendant. 

As  to  the  requisitee  of  a  valid  indorsement,  see  sect.  32,  antCf  p.  359. 
As  to  indorsement  in  blank  and  special  indorsement,  sect.  34,  ante^  p.  359. 
As  to  restrictiye  indorsement,  sect.  3d,  ante,  p.  360. 

By  sect.  2,  **  Indorsement  means  an  indorsement  completed  by  deli- 
very*'*   By  sect.  21  (1),  deliyery  is  necessary  to  complete  an  indorsement, 
— as  to  wmit  amounts  to  deliyery,  see  sect.  21  (2),  an^,  p.  343. 
By  sect.  56.  **  (2.)  The  indorser  of  a  bill  by  mdorsing  it— 
(a.)  Engases  that  on  due  presentment  it  shall  be  accepted  and  paid 
aooor£ng  to  its  tenor,  and  that  if  it  be  dishonoured  he  will  com- 
pensate uie  holder  or  a  subsequent  indorser  who  is  compelled  to 
pay  it,  provided  that  the  requisite  proceedings  on  dishonour  be 
duly  taken ; 
(5.)  Is  precluded  from  denying  to  a  holder  in  due  course  the  genuineness 
and  regularity  in  all  respects  of  the  drawer's  signature  and  all  pre- 
vious indorsements ; 
(c.)  Is  precluded  from  denying  to  his  immediate  or  subsequent  indorsee 
that  the  bill  was  at  the  time  of  his  indorsement  a  vahd  and  subsist- 
ing Inll,  and  that  he  had  then  a  good  title  thereto." 
Sect.  56.  *'  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a  holder  in  due 


course." 


Sect.  71«  "  (2.)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  every  such  part,  and  every  indorser  sub- 
sequent to  him  is  liable  on  the  part  he  has  hunself  indorsed  as  if  the  said 
parts  were  separate  bills." 

It  seems  tmtt  sect.  56  does  not  apply  to  promissory  notes ;  vide  ante, 
p,242. 

As  between  indorsee  and  indorser,  to  make  a  valid  indorsement  the 
holder  must  not  only  write  his  name  and  manually  deliver  the  bill  with 
intent  to  transfer  the  proi>erty  therein,  but  he  must  intend  to  stand  in  the 
ordinary  position  of  indorser,  and  guarantee  payment  of  l^e  biU,  if  the 
acceptor  make  default.  Denton  v.  Peters,  L.  B. ,  5  Q.  B.  475.  This  defence 
was  held  to  arise  on  a  traverse  of  the  indorsement.  S.  C.  As  to  now 
pleading  defence  specially,  vide  post,  p.  384. 

By  sect.  20(1),  aniej  p.  342,  a  simple  signature  on  blank  stamped  paper 
delivered  by  the  si^er  m  order  to  be  converted  into  a  bill,  operates  as  a 
primd  facie  authority  to  fill  it  up  to  any  amount  the  stfunp  will  cover, 
using  the  signature  as  that  of  the  drawer,  or  the  acceptor,  or  an  indorser. 
But,  if  a  signature  be  fraudulently  obtained  on  the  back  of  a  bill,  without 
any  intention  in  the  writer  to  indorse  the  bill,  he  will  not,  unless  he  has 
been  guilty  of  negligence,  be  liable  as  indorser,  even  at  the  suit  of  a  bond 
Jide  holder  of  the  bill ;  and  this  defence  has  been  held  to  arise  on  a  traverse 
of  the  indorsement.  Foster  v.  Mackinnon,  L.  E.,  4  C.  P.  704.  In  this  case 
the  indorsement  of  the  defendant,  a  very  old  man,  was  obtained  on  the 
back  of  a  bill,  which  he  was  induced  to  sign  under  the  fraudulent  mis- 
representation that  it  was  a  guarantee,  and  the  court  held  that  the  defen^ 
dant  was  not  Hable,  if  he  had  been  guilty  of  no  negligence. 

The  Bules,  1883, 0.  xix.,  r.  15,  ante,  p.  301,  would  probably  now  require 
the  defences  above  stated  to  be  specially  pleaded. 

By  sect.  36  (4),  a  bill  is  in  general  presumed  to  have  been  indorsed  I 

before  it  became  due.    A  bill  being  drawn  and  indorsed  in  the  name  of 
the  firm  under  which  defendant  and  another  carried  on  business,  a  question  ' 

arose  whether  the  indorsement  was  before  or  after  the  dissolution  of  the  i 

partnership  had  been  advertised.    The  bill  was  dated  before  the  advertise-% 
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ment,  but  the  indorsement  was  not  dated.  Held,  tiiat  the  date  wan 
primd  facie  the  true  date,  and  that  it  was  properly  left  to  the  jury  to  aaj 
whether  it  was  indorsed  before  or  after  the  adyertisement ;  and  that,  as  it 
was  drawn  payable  to  the  defendant's  own  order,  the  jury  might  reason* 
ably  infer  that  it  was  indorsed  shortly  after  the  drawing.  Anderwn  t. 
Weston^  6  N.  C.  296.  As  to  indorsement  by  one  of  several  partners  after 
dissolution,  see  a/nte^  p.  362. 

An  indorsement  in  the  form,  ''pay  J.  S.,  or  order,  value  in  acooont 
with  H.  C.  D.,"  was,  in  an  action  by  a  subsequent  indorsee  against  tJie 
indorser,  held  not  to  be  a  restrictive  indorsement ;  it  merely  means  that 
value  has  been  received  in  a  certain  manner,  and  has  the  same  effect  as  if 
this  were  stated  on  the  isM^  of  the  bill.  Buckley  v.  Jackwn^  L.  R,  3  Ex. 
135. 

In  suing  an  indorser  on  non-payment  of  the  bill  by  the  drawee,  it  is 
unnecessary  to  state  an  acceptance;  and,  if  stated,  it  need  not  be  proved ; 
TanruT  v.  oean^  4  £.  &  0.  312.  It  is  only  necessary  to  prove  a  present- 
ment for  payment  at  the  place,  if  any,  pointed  out  in  the  acoeptanoe. 
Barke  v.  'Edge^  1  Or.  &  M.  429.  The  rules  with  regard  to  the  preeenlznent 
of  the  bill  and  notice  of  dishonour  are,  in  general,  the  same  in  tliis  action 
as  in  an  action  by  the  payee  against  the  drawer.      See  wnie^  pp.  365 

Ko  evidence  of  a  demand  upon  the  drawer  or  prior  indorsers  is  neoeasaiy . 
Bromley  v.  Frazier,  Str.  441 ;  Heylyn  v.  Ada/meon,  2  Burr.  669. 

By  sect.  50  '*  (2.)  Notice  of  dishonour  is  dispensed  with.  .  .  . 

'*((2)  As  regards  the  indorser  in  the  following  cases,  namely,  (1)  where 
the  drawee  is  a  fictitious  person"  {mde  sect.  2,  ante^  p.  340)  *'  or  a 
person  not  having  capacity  to  oontxuct,  and  the  indorser  was  aware 
of  the  fact  at  the  time  he  mdorsed  the  bill ;  (2)  where  the  indorser 
is  the  person  to  whom  the  bill  is  presented  for  pa^^ent;  (3)  where 
the  biU  was  accepted  or  made  for  his  accommodation.'* 

Proof  of  notice  of  disnonour  will  be  dispensed  with  by  a  promise  of  the 
defendant  to  pay ;  WiVcee  v.  Jacks,  Peake,  202 ;  provided  it  be  an  unam- 
biguous one ;  thus,  the  following  letter  from  the  indorser  was  held  not  to 
waive  the  proof  of  notice :  ''I  cannot  think  of  remitting  till  I  reoeive  the 
draft ;  therefore,  if  you  think  proper  you  may  rotum  it  to  Trevor  ft  Co., 
if  you  think  me  unsafe."  Borradaile  v.  Lovfc,  4  Taunt.  93.  A  picmiae 
to  pay  not  made  to  the  plaintifE,  but  to  another  person  who  was  holder  of 
the  bill  at  the  time,  will  be  sufficient.  Potter  v.  Baytoorth,  13  East,  417. 
So,  aUowiner  judgment  to  go  by  default  in  an  action  brought  by  the  then 
holder  of  me  same  bill  dispenses  with  proof  of  notice  of  dishonour. 
Babey  v.  OilbeH,  6  H.  ft  N.  536;  30  L.  J.,  Ex.  170.  And  see  further, 
ante,  pp.  377  et  seq,,  as  to  what  will  dispense  with  proof  of  notice  of 
dishonour. 

By  sect  37,  ante,  p.  344,  whero  a  bill  is  negotiated  back  to  a  prior 
indorser,  such  person  is  not  in  general  entitled  to  enforce  payment  of  the 
bill  against  any  intervening  i)arty  to  whom  he  was  previously  liable. 
But  ciroumstances  may  be  specially  pleaded,  showing  that  the  defendant 
could  not  sue  the  plaintiff  on  his  indorsement.  WUdera  v.  Steven*,  15  M. 
&  W.  208;  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636,  C.  A.  And,  in  an  action 
by  indorsee  against  indorser,  whero  the  issue  was  only  on  the  want  of 
notice  to  the  defendant  of  non-payment  by  drawee,  defendant  was  not 
permitted  to  show  that  the  plaintiff  (who  had  given  due  notice)  and  the 
drawer  were  one  and  the  same  person ;  the  defence  ehould  have  been 
specially  pleaded.     Williams  v.  Clarke,  16  M.  &  W.  834. 

Although  a  prior  indorser  is  primd  fade  liable  to  indemnify  a  subsequent 
one,  yet  &e  whole  circumstances  of  the  making,  ftc.,  of  the  note  or  bill 
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may  be  referred  to  in  order  to  eihow  tlie  tme  relation  of  the  parties  tn^er  ee, 
and  the  relatiye  position  of  the  parties  may  be  thereby  altered.  Thus, 
where  three  directors  of  a  company,  in  order  to  become  sureties  for  tiie 
company  to  a  bank,  successiverjr  indorsed  three  notes  of  the  company,  it 
was  neld  that  they  were  not  liaole  to  indemnify  each  other  in  accordance 
to  the  priority  of  their  indorsements,  but  were  only  liable  to  contribute 
equally  mtor  ee.    Macdonald  y.  Whitfield^  8  Ap.  Ga.  733,  P.  0. 

Evidence  under  money  claimeJ]  An  indorsement  is  primd  facie  eyidenoe 
of  money  lent  by  the  indorsee  to  his  immediate  indorser.  Keseehaiaer  y. 
Tims,  Bayley  on  Bills,  6th  ed.,  363.  But  where  the  indorser  told  his  in- 
dorsee, just  he/ore  preserUmentt  that  the  bill  would  not  be  paid,  that  notice 
need  not  be  sent  to  him,  and  that  he  would  send  the  money  on  a  future 
day,  this  was  held  no  evidence  on  an  account  stated ;  it  being  no  proof  of 
a  debt  due  from  the  indorser  at  the  time  of  the  promise,  but  only  a  con- 
ditional promise  in  a  certain  eyent.  Burgh  y.  Legge,  5  M.  &  W.  418. 
Though  as  between  indorser  and  his  indorsee  the  bill  is  eyidence  of  an 
account  stated,  this  may  be  rebutted  by  showing  that  the  defendcmt 
indorsed  in  blank,  and  deiiyered  it  to  F.,  who  carried  it  to  the  plaintifF  to 
be  discounted.    Burmeeter  y.  Hogarth,  11  M.  &  W.  97. 
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StattOe,']  By  sect.  57,  '*  Where  a  bill  is  dishonoured,  the  measure  of 
damages,  whicn  shall  be  deemed  to  be  liquidated  damages,  shall  be  as 
follows : — 

'*(!.)  The  holder  may  recoyer  from  any  party  liable  on  the  bill,  and  the 
drawer  who  has  been  compelled  to  pay  the  bill  may  recoyer  from 
the  acceptor,  and  an  indorser  who  has  been  compelled  to  pay  the 
bill  may  recoyer  from  the  acceptor  or  from  the  drawer,  or  from  a 
prior  indorser — 
'*  (a)  The  amoimt  of  the  bill : 

*'  (b)  Interest  thereon  from  the  time  of  presentment  for  payment  if 

the  bill  is  payable  on  demand,  and  from  the  maturity  of  the  bill 

in  any  other  case ; 

''  (c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the 

protest  has  been  extended,  the  expenses  of  protest. 

"  (2.)  In  l^e  case  of  a  bill  which  has  been  dishonoured  abroad,  in  lieu 

of  the  aboye  damages,  the  holder  may  recoyer  from  the  drawer  or  an 

indorser,  and  the  drawer  or  an  indorser  who  has  been  compelled  to 

pay  the  bill  may  recoyer  from  any  party  liable  to  him,  the  amount 

of  the  re-exchange  with  interest  thereon  until  the  time  of  payment. 

"  (3.)  Where  by  this  Act  interest  may  be  recoyered  as  damages,  such 

mterest  may,  if  justice  require  it,  be  withheld  wholly  or  in  part, 

and  where  a  bill  is  expressed  to  be  payable  with  interest  at  a  giyen 

rate,  interest  as  damages  may  or  may  not  be  giyen  at  the  same  rate 

as  interest  proper." 

Sect.  57  (1)  does  not  apply  to  the  case  of  a  foreign  bill  dishonoured  and 

protested  here,  of  which  tne  drawer.  A.,  is  liable  to  the  holder  in  damages 

for  re-exchange;   A.  may,  notwithstanding  this  section,  recoyer  these 

damages  against  the  acceptor  under  sect.  97  (2],  ante,  p.  340.     Ex  parte 

Gilleepie,  18  Q.  B.  D.  286,  C.  A.     Where  a  bill  has  oeen  dishonoured 

abroad,  sect.  57  (2)  limits  the  damages  to  the  re-exchange  and  interest 

thereon,  and  tibie  nolder  has  no  option  to  recoyer  interest  under  sect.  57  (1). 

In  re  Commercial  Bank  of  8.  Australia,  36  Ch.  D.  522. 
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The  re-ezohange  is  the  value  of  the  foreign  ooin  expressed  in  EngliA 
money  at  the  rate  of  exchange  on  the  day  of  dishonour,  with  interest  and 
expenses;  see  Suse  y.  Pompe,  8  0.  B.,  N.  S.  538;  30  L.  J.,  0.  P.  75 ;  and 
evidenoe  of  custom  amongst  merchants,  givine  the  holder  the  option  of 
reooveringthe  sum  whichhe  gave  for  the  bm  in  &igland  or  the  re-exchanee, 
is  not  admissible,  as  it  would  contradict  the  obligation  implied  by  me 
written  instrument.  S.  C.  See  fur&er,  as  to  the  right  to  re-exchan^ 
or  to  a  fixed  sum  by  custom  in  lieu  thereof,  WiUans  y.  Ayen,  3  App.  Ou 
133,  P.  C.  Ab  to  the  mode  of  calculating  interest  on  bills  and  notes,  see 
Action  for  interest^  post,  p.  695. 

As  to  the  damages  recoyerable  by  the  drawer  against  the  acceptor  for 
dishonouring  bills  accepted  under  the  terms  of  a  letter  of  credit,  see 
Prehn  y.  BoycU  Bank  o/Liverpool,  L.  B.,  5  Ex.  92, 
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By  Bules,  1883,  0.  xxi.  r.  2,  "  in  actions  upon  bills  of  exchange,  pro- 
missory notes,  or  cheques,  a  defence  in  denial  must  deny  some  matter  of 
fact;  e,g.f  the  drawing,  making,  indorsing,  accepting,  presenting,  or 
notice  of  dishonour  of  the  bill  or  note."  See,  also,  0.  xix.  r.  17,  ante, 
p.  301.  The  proofs  required  on  these  trayerses  haye  already  been  con- 
sidered. The  following  are  some  of  the  most  usual  defences  to  actions  on 
bills,  not  already  noticed. 

NegoOaium  of  overdue  or  dishonoured  bill."]  By  sect.  36,  **(2.)  Where 
an  oyerdue  bill  is  negotiated,  it  can  only  be  negotiated  subject  to  any 
defect  of  title"  {vide  sect.  29  (2),  ante,  p.  344)  ''affecting  it  at  its 
maturity,  and  thenceforward  no  person  who  takes  it  can  acquire  or  giye  a 
better  title  than  that  which  the  person  from  he  took  it  had. 

**(3.)  A  bill  payable  on  demand"  (vide  sect.  10,  ante,  p.  343)  "is 
deemed  to  be  oyerdue  within  the  meaning  and  for  tiie  purposes  of  this 
section,  when  it  appears  on  the  face  of  it  to  haye  been  in  circulation  for 
an  unreasonable  length  of  time.  What  is  an  imreasonable  length  of  time 
for  this  purpose  is  a  question  of  fact." 

Sub-sect.  (3)  applies  to  cheques,  sect.  73,  post,  p.  395,  but  not  to  pro- 
missory notes,  sect.  86  (3),  post,  p.  400. 

**  (4.)  Except  where  an  indorsement  bears  date  after  the  maturity  of 
the  Dili,  eyery  negotiation  is  primS  facie  deemed  to  haye  been  effected 
before  the  bill  was  oyerdue. 

''(5.)  Where  a  bill  which  is  not  oycKcdue  has  been  dishonoured,  any 
person  who  takes  it  with  notice  of  the  dishonour  takes  it  subject  to  any 
defect  of  tide  attaching  thereto  at  the  time  of  dishonour,  but  nothing  in 
this  sub-section  shall  affect  the  rights  of  a  holder  in  due  course "  {vide 
sect.  29,  ante,  p.  343). 

In  sub-sect.  (2)  and  throujghout  the  Act  the  term  "  defect  of  title"  is 
used  as  equiyalent  to  an  equity  attaching  to  the  bill  itself.  See  Holmes 
y.  Kidd,  3  H.  &  N.  891 ;  28  L.  J.,  Ex.  113,  Ex.  Gh.  But  the  indorsee 
taking  it  oyerdue  does  not  take  it  subject  to  claims  arising  out  of  collateral 
matters ;  Burrough  y.  Moss,  10  B,  &  0.  558 ;  Oulds  y.  Harrison,  10  Exch. 
572 ;  24  L.  J.,  Ex.  66.  Thus,  the  indorsee  of  an  oyerdue  bill  of  exchange 
is  not  liable  to  haye  a  debt  due  from  the  drawer  to  the  acceptor  set  m 
against  his  bill.    S.  0. 

Loss  of  biUJ]    Unless  the  loss  is  specially  pleaded,  the  plaintiff  may. 
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after  proving  the  loss,  giye  secondary  evidence  of  the  bill.    Blackie  y. 
Fidding,  6  G.  6.  196.     See  sects.  69,  70,  anU,  p.  346,  as  to  lost  bills. 

Wr<mg  stamps,  Jtc.']  Vide  ante,  pp.  219,  237,  238.  Bv  sect.  96  (3)  (a), 
the  provisions  of  the  Stamp  Acts  are  not  affected  by  the  B.  of  Ex.  Act, 
1882. 

Alteraiion,']  By  sect.  64,  **  (1.)  Where  a  bill  or  acceptance  is  materially 
altered  without  the  assent  of  all  the  parties  liable  on  the  bill,  the  bill  is 
avoided  except  as  against  a  party  who  has  himself  made,  authorized,  or 
assented  to  the  alteration,  and  subsequent  indorsers. 

'' Pr<mded  that, 

'*  Where  a  hill  has  been  materially  altered,  hd  the  alteration  is  not  apparent, 
and  the  hill  is  in  the  hands  of  a  holder  in  due  course  "  {vide  sect.  29, 
ante^  p.  343),  ^*  such  holder  may  avail  himself  of  the  bill  as  if  it  had 
not  been  altered,  and  may  enforce  payment  of  it  according  to  its  original 
tenour. 

**  (2.^  In  particular  the  following  alterations  are  material,  namely,  any 
alteration  of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of 
payment,  and,  where  a  bill  has  oeen  accepted  generally,  the  addition  of  a 
place  of  payment  without  the  acceptor's  assent." 

The  provision  in  italics  is  new. 

The  defence  of  alteration  under  this  section  arises  apart  from  the  objec- 
tion that  a  bill  altered  in  any  material  particular  after  it  has  been  issued 
is  a  fresh  instrument  and  requires  a  new  stamp,  as  to  which  vide  ante, 
pp.  241,  242,  for  sect.  97  (3)  (a)  saves  the  effect  of  the  Stamp  Acts. 
As  to  cancellation  of  acceptance  by  mistake,  vide  sect.  63  (3),  post, 
p.  394. 

The  alteration  is  *'  apparent "  if  the  partjr  liable  on  the  bill  can  at  once 
discem  it  on  the  face  of  the  bill,  though  it  is  not  obvious  to  all  the  world. 
Leeds  Bank  v.  Walker,  11  Q.  B.  D.  84. 

The  alteration  may  be  material  although  the  contract  is  unaffected 
thereby ;  in  such  case  it  is  necessary  to  inquire  what  was  the  object  of 
the  pa^  which  is  altered.  Suffell  y.  Bank  of  England,  9  Q.  B.  D.  555, 
O.  A.  Thus,  the  number  on  a  Bank  of  England  note  has  been  held  to  be 
a  material  part  thereof.    S.  C. 

After  a  joint  and  several  note,  made  payable  **  with  lawful  interest," 
had  been  signed  hy  three  makers,  two  of  the  makers,  with  the  assent  of 
the  plaintiff,  the  payee  and  holder,  wrote  on  the  left-hand  comer  of  it, 
'<  with  interest  at  six  per  cent. ;  "  held  that  this  avoided  it  as  against  the 
third  maker  who  was  sued  alone.  Warrington  y.  Early,  2  E.  &  B.  763 ; 
23  L.  J.,  Q.  B.  47.  So,  the  addition  of  a  memorandum,  which  fixes  the 
rate  of  exchange  at  which  a  foreign  bill  is  payable,  avoids  it.  Hirschfield 
y.  Smith,  L.  B.,  1  C.  P.  340.  And,  where  the  defendant  gave  a  blank 
acceptance  for  valuable  consideration,  it  was  held  that  the  person  to  whom 
it  was  delivered  was  only  entitled  to  draw  a  bill  with  a  general  accept- 
ance, and  that  the  insertion  of  a  particular  place  of  payment  before  the 
acceptance  vitiated  the  bill,  at  all  events  as  between  the  immediate 
parties.  Hanhury  v.  Lovett,  18  L.  T.,  N.  8.  366,  E.  T.  1868,  Ex.;  see 
also  Crotty  y.  Hodges,  post,  p.  386.  So,  altering  a  joint  and  several  note 
fii^ed  by  two  into  a  note  si^ed  by  three,  by  eetung  a  third  maker  to 
jom,  vitiates  the  note  as  against  one  of  the  makers  who  did  not  assent  to 
the  alteration.  Gardner  y.  Walsh,  5  E.  &  B.  83;  24  L.  J.,  Q.  B.  285. 
Where  the  defendant  had  paid  two  years'  interest  on  an  altered  note,  this 
was  held  to  be  evidence  that  the  alteration  was  by  his  consent.  Carifs  v. 
Tattersall,  2  M.  &  Gr.  890.  It  is  for  the  party  who  sues  on  an  instru- 
ment evidently  altered,  to  give  some  evidence  to  explain  the  alteration. 

VOL.  I.  c  c 
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Clifford  V.  Parker,  Id,  909.  In  a  suit  by  drawer  agaxnst  acceptor: 
Plea,  1,  traverse  of  acceptance ;  2,  alteration  after  acceptance ;  the  proof 
was,  that  the  bill  was  drawn  in  France  on  the  defendant  in  London,  and 
the  defendant  had  expressly  accepted  the  bill  for  a  less  sum  than  in  the 
body  of  it,  and  that  the  sum  had  been  altered  accordingly,  but  by  whom 
or  when  did  not  appear :  held  that  plaintiff  ought  to  recover ;  for  it 
«night  be  presumed  that  the  defendant  consented  to  alter  the  bill,  and  nen 
constat,  but  that  the  alteration  was  made  in  France,  so  as  not  to  require 
an  impressed  stamp.  Hamelin  v.  Bruck,  9  Q.  B.  306.  The  addition  of  the 
words  **  on  demand,"  to  a  promissorjr  note  which  expressed  no  time  for 
payment,  was  held  to  be  an  immaterial  alteration.  AUioua  v.  Comwell, 
L.  B.,  3  Q.  B.  573.  See  further  in  1  Smith's  L.  Cases,  notes  to  Mcuiter  v. 
MiUer,  and  cases  cited  ante,  pp.  241 — 243,  and  347. 

An  alteration  of  such  a  kmd  as  to  discharge  the  acceptor  was  formerly 
admissible  in  evidence  under  a  traverse  of  the  acceptance ;  when  the  bill 
was  declared  on  in  its  altered  form.  Hirschman  v.  Budd,  L.  £.,  8  Ex. 
171,  following  Cock  v.  Coxwdly  2  C.  M.  &  R.  20,  and  overruling  Parry  v. 
NichoUon,  13  M.  &  W.  778.  Where,  however,  the  instrument  was  de- 
clared on  in  its  unaltered  form,  or  the  altered  part  did  not  appear  in  the 
declaration,  it  was  necessaryto  plead  the  alteration  specially.  MoMm  v. 
Bradley,  11  M.  &  W.  590.  The  defendant  authorized  W.  to  put  his  name 
to  a  ^neral  acceptance  on  a  blank  stamp ;  this  was  done,  and  on  filling 
the  bill  up,  the  payee  added  a  place  of  payment  to  the  acceptance,  the 
bill  being  declared  on  without  stating  the  place  of  {payment :  on  a  tra- 
verse of  the  acceptance,  the  defendant  was  held  entitled  to  succeed,  on 
the  ground  apparently  that  the  acceptance  never  existed  on  a  perfect  bill 
as  a  general  acceptance;  and  a  special  one  was  not  authorized  by  the 
defendant.  Crotty  v.  Hodges,  4  M.  &  Gr.  561.  And  see  Banbury  v. 
Lovetty  ante,  p.  385.  In  all  the  above  cases  it  would  now  be  necessary  to 
plead  the  deface  specially.    Rules,  1883,  Ord.  xix.  r.  15,  ante^  p.  301. 

Where  the  drawer  made  an  alteration  fatal  to  the  bill,  as  between  him 
and  the  acceptor,  he  may  recover  on  a  claim  for  the  original  consideration; 
Atkinson  v.  Hawdon,  2  Ad.  &  £.  628;  aXiter,  as  between  indorsee  and 
drawer,  the  alteration  being  made  by  tiie  former.  Alderson  v.  Langdale^ 
3  B.  &  Ad.  660.  A  note  so  altered  as  to  avoid  it  may  be  used  by  the  payee 
as  evidence  of  an  account  stated  by  the  maker  at  the  time  it  was  given. 
Oould  V.  Coombs,  1  C.  B.  543. 

Failure  or  want  of  consideraiion.']  Sect.  27,  ante,  p.  343,  defines  valuable 
consideration  for  a  bill  and  a  holder  for  value. 

Sect.  28.  '*  (1.)  An  accommodation  xjarty  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving  value 
therefor  and  for  the  purpose  of  lending  his  name  to  some  other  person. 

**  (2.)  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for  value; 
and  it  is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew 
such  party  to  be  an  accommodation  party  or  not." 

Want  of  consideration  alone  is  omy  a  defence,  when  the  parties  to  the 
action  are  the  parties  as  between  wnom  there  was  the  alleged  want  of 
consideration,  or  as  between  parties  who  are  in  privily  with  tiiem.  A 
bond  fide  holder  for  value  is  not  affected  by  any  want  of  consideration  as 
between  antecedent  parties  to  the  bill  or  note. 

Formerly,  any  facts  or  circumstances  which  invalidated  the  original 
consideration  of  a  bill  or  note  were  admitted  in  support  of  a  general  plea 
of  want  of  consideration ;  see  Milfs  v.  Oddy,  2  C.  M.  &  B.  103,  cited  post, 
p.  388 ;  but  it  would  seem  that  the  facts  relied  on  should  now  be  specially 
pleaded.    Bules  1883,  Ord.  xix.  r.  15,  ante,  p.  301. 
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Where  a  debt  is  due  on  a  judgment  between  the  parties,  there  is  a  good 
consideration ;  as  the  taking  the  security  imports  a  promise  on  the  part  of 
the  judgment  debtor  to  suspend  proceedings  on  the  judgment  till  the 
maturity  of  the  bill  or  note ;  Baker  v.  Walker^  14  M.  &  W.  465 ;  the  same 
principle  applies  where  there  is  a  debt  from  a  third  person  to  the  payee. 
Poplewell  V.  WilsoHf  Str.  264.  A  solicitor's  bill,  though  not  dehvered 
according  to  law,  is  a  good  consideration.  Jeffreys  y.  Euans,  14  M.  &  W. 
210.  In  an  action  by  payee  against  the  acceptor  of  a  bill  at  three  months, 
drawn  in  consideration  of  money  to  be  paid  in  one  month  by  payee  to 
drawer,  and  accepted  for  the  accommodation  of  tiie  drawer,  if  the  money 
be  not  paid,  the  consideration  fails,  and  the  plaintiff  cannot  recover. 
Astley  Y.  Johnson,  5  H.  &  N.  137 ;  29  L.  J.,  Ex.  161.  A  note  given  by 
the  defendant  on  the  faith  of  a  misrepresentation  by  the  plaintiff  of  either 
matter  of  fact  or  of  law,  though  made  without  fraud,  may  be  impeached 
as  for  want  of  consideration.  Southall  v.  Rigg,  and  Forman  v.  Wright, 
11  C.  B.  481 ;  20  L.  J.,  G.  P.  145.  So,  a  note  given  for  past  gratuitous 
services,  and  in  consideration  for  future  services,  as  to  which  there  was  no 
binding  contract.  HvXse  v.  Hulse,  17  0.  B.  711;  25  L.  J.,  0.  P.  177. 
But  the  compromise  of  a  claim,  made  bond  fide,  though  unfounded,  and 
known  by  the  defendant  to  be  so,  but  for  which  the  daimant  threatened . 
to  sue,  is  a  good  consideration.  Cook  v.  Wright,  1  B.  &  S.  659 ;  30  L.  J., 
Q.  B.  321.  See  Callisher  v.  Bischoffsheim,  L.  R.,  5  a  B.  449;  and  Miles 
▼.  New  Zealand  Alford  Estate  Co,,  32  Ch.  D.  266,  dissenting  from  the 
observations  of  Brett,  L.  J.,  in  Ex  parte  Banner,  17  Oh.  D.  480,  490.  So 
is  forbearance  by  the  plaintiff,  at  the  defendant's  request,  to  sue  A., 
although  there  was  no  contract  by  the  plaintiff  to  abstain  from  suing. 
Crears  v.  Hunter,  19. Q.  B.  D.  341,  0.  A. 

In  an  action  by  indorsee  a^^ainst  acceptor,  it  is  not  eYen.  primd  facie 
evidence  of  want  of  consideration  between  the  defendant  and  the  drawer, 
to  show  that  the  drawer,  on  the  day  before  the  bill  became  due,  procured 
all  the  indorsements  to  be  made  without  consideration,  in  order  that  the 
action  might  be  brought  by  the  indorsee,  and  on  the  understanding  that 
the  money  should  be  aivided  between  one  of  the  indorsees  and  the  drawer. 
Whitaker  v.  Edmunds,  1  Ad.  &  £.  638.  Where  the  defence  to  an  action 
on  a  note  states  an  executory  consideration  for  it,  which  was  never  exe> 
cuted,  the  defendant  is  not  precluded  from  proving  his  defence,  although 
the  note  professes,  on  the  face  of  it,  to  be  founded  on  a  past  consideration. 
Abbott  V.  Hendricks,  1  M.  &  Gh*.  791.  And  generally  the  consideration  ot 
idleged  '*  value  received"  apparent  on  the  race  of  a  note  may  be  contra- 
dicted, but  not  the  contract  or  promise  itself.  Easter  v.  Jolly,  1  0.  M. 
&  B.  703 ;  and  see  ante,  p.  19. 

In  general,  the  declarations  of  a  former  holder  of  a  bill  are  not  admis- 
sible to  prove  the  want  of  consideration.  Shaw  v.  Broom,  4  D.  &  By. 
730.  But  where  the  plaintiff  and  the  party  whose  declarations  are  offered 
in  evidence,  are  identified  in  title ;  as  where  the  plaintiff  took  the  biU 
from  him  after  it  became  due ;  such  declarations  are  admissible.  Benson 
v.  MarshaU,  cited  Id,  732;  Beauchamp  v.  Parry,  1  B.  &  Ad.  89.  So, 
where  the  plaintiff,  though  he  did  not  take  the  bill  after  it  was  due,  sues 
as  agent  for  the  party  who  made  the  declarations.  Welstead  v.  Levy,  1 
M.  &  Bob.  138. 

Fraud.^  Bv  sect.  29,  **  (2.)  In  jparticular,  the  title  of  a  person  who 
negotiates  a  oill  is  defective  within  the  meaning  of  this  Act  when  he 
obtained  the  bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means,  or  for  an  illegal  consideration,  or 

oc2 
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when  ho  negotiates  it  in  breach  of  faith,  or  under  such  dicumBtances  &8 
would  amount  to  a  fraud. 

"  (3.)  A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  lull 
through  a  holder  in  due  course"  {vide  sub-sect.  Tl),  anUy  p.  343),  "and 
who  is  not  himself  a  partj  to  any  fraud  or  iILegalit7  affectmg  it,  has  all 
the  rights  of  that  holder  in  due  course  as  regards  the  acceptor  and  all 
parties  to  the  bill  prior  to  that  holder." 

See  hereon,  observations,  ante^  p.  344. 

Praud,  which  makes  the  contract  void  or  voidable  as  against  the  defen- 
dant, must  be  specially  pleaded.  Rules,  1883,  0.  xix.  r.  15,  ante^  p.  301. 
Formerly,  when  the  effect  of  the  fraud  was  that  the  defendant  never 
made  the  contract  sued  on,  the  defence  arose  on  a  traverse  of  the  indorse- 
ment or  acceptance,  as  the  case  might  be.  Foster  v.  Mackinrum,  L.  IL,  4 
0.  P.  704,  vide  ante^  p.  381.  So,  when  the  fraud  was  one  which  avoided 
the  consideration,  it  might  be  given  in  evidence  under  a  general  plea 
denying  the  consideration.  Mills  v.  Oddy,  2  C.  M.  &  B.  103.  Bat  a 
special  defence  would  be  required  now,  under  r.  15,  supra.  The  maker  of 
a  note  pleaded  that  it  was  made  and  delivered  to  W.  only  to  get  it  dis- 
counted, and  that  W.  fraudulently  indorsed  it  to  the  plaintiff,  who  gave 
no  consideration  and  knew  of  the  fraud:  replication  de  injurid;  letters 
written  by  W.,  while  holder  of  the  note,  are  not  admissible  against  the 
plaintiff  to  prove  the  fraud,  without  first  establishing,  aliunde^  a  privity 
oetween  the  plaintiff  and  him.  Phillips  v.  Cole,  10  Ad.  &  £.  106.  A 
knowledge  by  the  plaintiff  indorsee,  of  mud  in  the  concoction  of  a  bill,  is 
no  defence  if  he  received  it  for  good  consideration  from  an  innocent 
indorser.  May  v.  Chapman,  16  M.  &  W.  355.  As  to  how  far  a  company 
are  affected  by  knowledge  of  their  director,  from  whom  they  have  bought 
bills  which  had  been  fraudulently  obtained  by  him,  see  Ex  parte  Orierdal 
Commercial  Bank,  L.  B.,  5  Oh.  358. 

The  holder  without  indorsement  of  a  draft  payable  to  order,  though 
taken  by  him  bond  fide  and  for  value,  has  no  better  title  than  the  person 
from  whom  he  took  it ;  and  such  holder  is  affected  by  fraud  of  which  he 
has  notice  before  he  obtains  the  formal  indorsement.  Whistler  v.  Forster, 
14  C.  B.,  N.  S.  248 ;  32  L.  J.;  0.  P.  161. 

Forgery."]  See  sect.  24,  ante,  p.  347.  Forgery  of  the  defendant's  sig- 
nature is,  of  course,  evidence  under  a  traverse  of  the  making,  &c. ;  but, 
for  the  purpose  of  proving  the  forgery,  the  defendant  cannot  be  permitted 
to  prove  that  other  biUs,  with  forge!i  signatures  of  his,  had  been  in  the 
hands  of  the  plaintiff  and  circulated  by  him.  Qriffits  v.  Payne,  11  Ad.  & 
E.  131.  As  to  the  acknowledgment  by  the  defendant  of  a  forged  signa* 
ture,  so  as  to  render  himself  liable  thereon  by  estoppel  or  ratification,  vide 
ante,  p.  357. 

Cancellation  so  imperfectly  effected  that  the  bill  is  still  apparently  un- 
cancelled, affords  no  answer  as  ag;ainst  a  bond  fide  holder.  Therefore, 
whore  the  acceptor  of  a  bill  tore  it  m  two  for  the  purpose  of  destroying  it 
before  circulation,  and  the  drawer  fraudulently  rejomed  the  pieces,  and 
passed  the  bill  to  a  bond  fide  holder  for  value,  the  acceptor  was  held  luiUev 
whether  the  fraud  amounted  to  forgery  or  not.  Ingham  v.  Primrose^  7 
C.  B.,  N.  S.  82;  28  L.  J.,  C.  P.  294.  The  decision  in  this  case  was, 
howover,  dissented  from  by  Brett,  L.  J.,  in  Baxendale  v.  Bennett,  3  Q.  B.  D. 
525,  532,  533,  0.  A.  As  to  the  alteration  of  the  figures  in  the  margin  of 
a  bill  accepted  in  blank,  see  Garrard  v.  Lewis,  ante,  p.  357. 

IlhgalityJ]  See  Defences  to  Actions  on  Simple  Contracts, — Illegality,  post, 
pp.  6;i5  et  seq.    Where  a  bill  has  boen  accepted  for  good  consideration,  it 
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seems  that  in  an  action  against  the  acceptor,  it  is  no  defence  that  the 

flaintiff  took  the  bill  for  illegal  consideration.    Flower  y.  Sadler,  10  Q.  B. 
).  572,  575 ;  per  Brett  and  0:)tton,  L.  JJ. 

Want  of  connderation — Onus  prohandi,^  Sect.  27,  ante,  p.  343,  defines 
Talnable  consideration  and  who  is  a  holder  for  value. 

Sect.  30.  **  (1.)  Every  party  whose  signature  appears  on  a  bill  is  pn'md 
facie  deemed  to  have  become  a  party  thereto  for  value. 

*'  (2.)  Every  holder  of  a  bill  is  jDrtm^/acte  deemed  to  be  a  holder  in  due 
course"  (vide  sect.  29,  ante,  p.  343);  **  but  if  in  an  action  on  a  bill  it  is 
admitted  or  proved  that  the  acceptance,  issue,  or  subsequent  negotiation 
of  the  bill  is  affected  with  fraud,  duress,  or  force  and  fear,  or  iUegaUiy, 
the  burden  of  proof  is  shifted,  unless  and  until  the  holder  proves  that,  sub- 
sequent to  the  alleged  fraud  or  illegality,  value  has  in  good  faith  been 
given  for  the  bill." 

In  a  case  alleged  to  faU  within  the  latter  part  of  sect.  30  (2),  supra,  the 
judge  is  not  bound  to  decide  whether  fraud  has  been  proved  in  order  to 
throw  this  burden  on  the  plaintiff,  but  only  whether  is  any  evidence  of 
fraud  for  the  jury.  Harvey  v.  Towers,  5  Exch.  656;  20  L.  J.,  !&c.  318; 
Berry  v.  Alderman,  14  0.  B.  96;  23  L.  J.,  0.  P.  34.  When  the  plea 
alleged  that  the  bill  was  founded  on  a  wager,  and  that  the  indorsements 
were  without  value,  proof  of  a  wager,  void  but  not  unlawful,  was  held  to 
show  only  want  of  consideration  and  not  illegalitv,  and  to  raise  no  pre- 
sumption that  the  plaintiff  was  not  a  bond  fide  holder  for  value ;  it  lay  on 
the  defendant,  therefore,  to  prove  this.  Fitch  v.  Jones,  5  E.  &  B.  23B ; 
21  L.  J.,  Q.  B.  293.  Where  &aud  or  illegality,  &c.,  is  admitted  or  proved, 
the  plaintiff  must  prove  that  value  has  been  given,  in  good  faith  and 
without  notice  of  the  fraud.     Tatam  v.  Haslar,  23  Q.  B.  D.  345. 

In  cases  prior  to  the  J.  Acts  and  B.  of  Ex.  Act,  1882,  it  was  held  that 
an  admission  of  fraud  or  illegality  on  the  record  throws  on  the  plaintiff 
the  burthen  of  proof  as  to  consideration,  but  not  as  to  absence  of  notice 
of  the  fraud  or  illegality,  though  the  reason  of  the  distinction  is  not  very 
dear.  The  cases  in  support  of  this  proposition  are  collected  ante,  p.  78 ; 
but  it  is  very  doubtful  if,  especially  having  regard  to  the  terms  of 
sect.  30  (2),  supra,  they  would  now  be  followed. 

In  Hogg  V.  Skeen,  18  0.  B.,  N.  S.  426 ;  34  L.  J.,  0.  P.  153,  some  of  the 
defendants,  acceptors,  pleaded  non-acceptance :  held  that  proof  under 
this  issue,  that  tne  acceptance  was  by  one  of  the  defendants,  who  had  let 
judgment  go  by  default,  in  fraud  of  the  others,  his  partners,  but  without 
showing  the  plaintiffs  privity,  obliged  the  plaintiff  to  show  that  he  gave 
value  for  the  bill ;  in  tnis  case  Musgrave  v.  Drake,  5  Q.  B.  185,  was  dis- 
tinguished. It  would  seem  that  Rules,  1883,  0.  xix.  r.  15,  would  require 
this  defence  to  be  spedallv  pleaded.  A  bill  was  sent  to  the  plaintiff  by  a 
clerk  with  a  message,  wnich,  if  delivered,  would  have  shown  that  the 
plaintiff  had  such  notice  as  would  have  made  him  not  a  honA  fide  holder 
for  value ;  the  bill  was  delivered,  but  the  clerk  was  not  called,  and  it  was 
not  proved  whether  the  message  had  been  given  or  not :  held,  in  an  action 
of  trover,  that  the  evidence  was  not  sufficient  to  rebut  the  presumption 
that  plaintiff  was  a  bond  fide  holder.    Middleton  v.  Bamed,  4  Exch.  241. 

IlUgality  of  consideration  ;  bona  fides  of  holder,"]  See  Defences  in  actions 
on  simple  contracts — Illegality,  post,  pp.  635  et  seq.  See  sect.  29  (2),  ante^ 
p  387,  and  sect.  30  ^2),  supra,  and  sect.  90,  ante,  p.  340.  Where  a  stolen 
note  was  changed  oy  the  plaintiff,  a  money-changer,  who  had  received 
notices  a  year  previously  of  this  and  other  stolen  notes,  and  kept  suck 
notices  filed  in  his  office,  but  did  not  examine  them,  he  was  held  entitled  to 
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recover.  Raphael  v.  Bank  of  England^  17  0.  B.  161 ;  25  L.  J.,  C.  P.  38; 
Bengal,  Bank  of  y.  Macleod^  7  Moo.  F.  G.  35.  Grose  negligeiice  may, 
however,  be  evidence  of  mala  fides,  though  not  equivalent  to  it.  Goodman 
V.  Harvmfy  4  Ad.  &  E.  870.  Bu^png  the  oill  at  a  considerable  undervalue, 
with  a  wilful  avoidance  of  inquiry  about  it,  may  be  evidence  of  notice  of 
fraud  in  the  concoction  of  the  bill.    Jones  v.  Gordon,  2  Ap.  Ca.  616,  D.  P. 

Where  the  bill  was  given  for  money  lost  by  eaming,  or  upon  an  usurious 
contract,  or  to  secure  money  paid  to  induce  a  bankrupt's  creditors  to  sign 
his  certificate,  various  statutes  made  it  a  void  security,  even  in  the  hands 
of  a  bond  fide  holder ;  but,  bj  5  &  6  Will.  4,  c.  41,  so  much  of  the  former 
statutes  as  made  the  securities  void  was  repealed,  and  it  was  enacted  that 
they  should  be  deemed  to  have  been  given  for  an  illegal  consideration. 
.This  Act  (except  so  much  of  sects.  1 ,  2,  as  relates  to  stat.  9  Anne,  c.  19, 
which  applies  to  gaming  and  betting)  was  repealed  by  the  Stat.  Law  Sev. 
Act,  1874 ;  its  unrepealed  provisions  do  not  prevent  me  payee  of  a  bill  of 
exchange  given  him  in  repayment  of  gaming  debts,  paid  by  him  at  the 
request  of  the  acceptor,  from  recovering  thereon.  Ex  pie,  Pvhe,  8  Ch.  D. 
754,  C.  A.  Before  the  repeal  of  5  &  6  Will.  4,  c.  41,  me  defendant 
accepted  a  bill  of  exchange  to  secure  a  loan  at  usurious  interest ;  after 
the  repeal,  he  accepted  Sresh  bills  for  the  amount  of  the  loan  and  the 
usurious  interest,  and  it  was  held  (Martin,  B.,  diss,)  that  there  was  good 
consideration  for  the  new  bills.  Flight  v.  Bted,  1  H.  &  0.  703 ;  32 
L.  J.,  Ex.  265.  In  Rimini  v.  Van  Praagh,  infra,  Gockbum,  C.  J.,  inti- 
mated that  the  judgment  of  Martin,  B.,  in  this  case,  was  right.  Where 
the  defence  was  usury  in  the  indorsement,  the  usury  must  have  been 
proved ;  suspicion  is  not  sufficient  to  put  the  plaintifi  to  proof  of  con- 
sideration ;  thus,  in  an  action  by  indorsee  against  one  who  had  indorsed 
the  bill  for  the  accommodation  of  the  drawer,  it  was  shown  that  one  J., 
a  relation  of  the  plaintiff,  got  the  bill  discounted  for  the  drawer,  and 
although  it  appeared  that  usurious  discount  was  deducted  by  J.,  it  was 
held  that,  whatever  suspicion  there  might  be  against  the  plaintiff,  this  did 
not  prove  usury  as  against  him.  Bassett  v.  Dodgin,  10  Bing.  40.  The 
earlier  Bankruptcy  Acts  are  now  repealed,  and  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  contains  no  provision  avoiding  a  security  given  to 
mduce  a  creditor  to  forbear  opposing  the  bankrupt;  the  consiaeration, 
however,  for  such  a  security  is  illegal ;  vide  post.  Defences  in  actions  on 
simple  contracts — Illegality — Contract  by  bankrupt,  post,  p.  640.  See  Rimini 
V.  Van  Praagh,  L.  B.,  8  Q.  B.  1. 

A  promissory  note  given  in  consideration  of  the  payee's  forbearing  to 
prosecute  a  charge  of  misdemeanor  against  the  maker  cannot  be  enforced. 
Glubb  V.  Hutson,  18  C.  B.,  N.  S.  414.  See  also  Brook  v.  Hook,  L.  B.,  6 
Ex.  89. 

Mere  wagers,  not  made  unlawful  by  any  statutes  against  gaming,  Ac., 
are  made  void,  by  8  &  9  Yict.  c.  109,  s.  18,  which  avoids  all  '*  contracts, 
parol  or  in  writing,  by  way  of  ^ming  or  wagering."  But,  the  Act  does 
not  in  terms  avoid  a  security  given  to  pay  a  wager ;  it  would,  therefore, 
be  only  without  consideration.  See  Fttch  v.  Jones,  ante,  p.  389,  and 
Beeston  v.  Beeston,  1  Ex.  D.  13. 

On  issue  taken  on  a  defence  that  a  note  was  given  for  an  illegal  con- 
sideration, the  plaintiff  is  not  bound  to  produce  the  note  as  part  of  his 
own  case.    Read  v.  Gamble,  10  Ad.  &  E.  597,  n. 

By  sect.  30  (2),  ante,  p.  389,  illegality  in  the  concoction  or  transfer  of  a 
bill,  as  well  as  fraud,  felony,  &c.,  will,  if  proved,  put  the  holder  on  proof 
of  consideration.     See  cases  cited  ante,  p.  388. 

Agreement  at  variance  with  the  bilL"]    The  terms  of  a  bill  or  note  cannot 
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b6  yaxied  by  oral  eyidence  to  contradict  it,  eyen  as  between  original  or 
immediate  parties  to  it ;  yet,  a  contemporaneous  memorandum  in  writing 
is  admissible  for  that  purpose,  whether  on  the  same  or  a  separate  paper. 
Leeds  v.  Lancashire^  2  Camp.  205 ;  Bowerhank  v.  MonteirOy  4  Taunt.  844. 
The  two  together  may  thus  form  one  agreement,  and  must  be  treated  as 
such.  The  defence  need  not  allege  that  the  contemporaneous  agreement 
was  in  writing ;  Young  v.  Austen^  L.  B.,  4  0.  P.  563 ;  Corkling  v.  Massetf, 
Xj.  B.,  8  0.  P.  395;  but,  it  will  not  be  proved  unless  an  agreement  m 
writing  is  given  in  evidence  in  support  of  it  at  the  trial.  Young  v.  Austen^ 
supra ;  Abrey  v.  Crux,  L.  B.,  5  0.  P.  37 ;  Foquet  v.  Moor^  infra.  This  is 
not,  however,  in  accordance  with  what  is  laid  down  in  the  earlier  cases, 
lor  it  was  formerly  held  that  the  plea  must  have  shown  that  such  con- 
temporaneous agreement  was  in  writing,  or  it  would  have  been  bad  on 
general  demurrer;  Canham  v.  Barry ^  15  C.  B.  597;  24  L.  J.,  0.  P.  100; 
Foquet  v.  Moor,  7  Exch.  870,  875 ;  22  L.  J.,  Ex.  35,  37,  per  Parke,  B., 
and  compare  Capner  v.  Mincher,  13  M.  &  W.  704,  with  Fryer  v.  Andrews^ 
17  L.  J.,  Ex.  25 ;  if,  moreover,  the  plaintiff  took  issue  on  a  plea,  which 
did  not  state  that  the  agreement  was  in  writing,  the  defendant  formerly 
might  at  the  trial  have  proved  the  plea  by  showing  an  oral  agreement ; 
Capner  v.  Mincher,  supra. 

In  order  that  the  agreement  and  promissory  note  may  form  one  agree- 
ment, the  agreement  or  memorandum  must  be  between  ihe  same  parties, 
and  not  merely  collateral.  Thus,  in  a  suit  by  payee  against  maker,  it  is 
no  answer  that  by  an  inde^ndent  contemporary  written  agreement  be- 
tween the  plaintiff  on  one  side,  and  the  defendant  and  others  on  the  other 
side,  it  was  agreed  that  the  note  should  not  be  payable  except  in  a  certain 
oontinffency.  Webb  v.  Spicer,  13  Q.  B.  894;  3  H.  L.  0.  510.  Where  a 
plea  alleged  a  subsequent  agreement  to  vary  a  note,  it  could  be  supported 
only  by  proof  of  an  agreement  founded  on  good  consideration.  McAfanus 
Y.  Bark^'lt.  B.,  5  Ex.  65. 

PaymefU.']  Sect.  33.  **  Where  a  bill  purports  to  be  indorsed  condi- 
tionaUv  the  condition  may  be  disregarded  by  the  payer,  and  payment  to 
the  indorsee  is  valid  whether  the  condition  has  been  fulfilled  or  not." 

Sect.  69.  **  (1.)  A  bill  is  discharged  by  payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  acceptor. 

*' '  Pavment  in  due  course '  means  payment  made  at  or  after  the  matu- 
rity of  the  bill  to  tiie  holder  thereof  in  good  faith "  {vide  sect.  90,  ante,. 
p.  340)  **  and  without  notice  that  his  title  to  the  bill  is  defective. 

''(2.)  Subject  to  the  provisions  hereinafter  contained,  when  a  bill  is 
paid  by  the  orawer  or  an  indorser  it  is  not  discharged ;  but 

*'  {a.)  When  a  bill  payable  to,  or  to  the  order  of  a  third  party  is  ^d 
oy  the  drawer,  the  drawer  may  enforce  payment  thereof  agunst 
the  acceptor,  but  may  not  re-issue  the  bill. 
'<(&.)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable  to 
drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is  remitted 
to  his  former  rights  as  regards  the  acceptor  or  antecedent  parties, 
and  he  may,  if  he  thinks  fit,  strike  out  his  own  and  subsequent 
indorsements,  and  again  negotiate  the  bill. 
'*  (3.)  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party 
accommodated  the  bill  is  discharged." 

See  sect.  60,  post,  p.  395,  as  to  the  payment  by  the  banker  on  whom  it 
is  drawn,  of  a  bill  payable  on  demand. 

Sect.  71  (3),  ante,  p.  345,  related  to  the  payment  of  bills  drawn  in  sets. 
**  (5.)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requir- 
ing the  part  bearing  his  acceptance  to  be  delivered  up  to  him,  and  that 
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part  at  maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he 
IS  liahle  to  the  holder  thereof. 

'  *  (6. )  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill  drawn 
in  a  set  is  discharged  by  payment  or  otherwise,  the  whole  bill  is  dis* 
charged." 

Payment  or  satisfaction  must  be  specially  j>leaded.  For  pre8um.ptiT& 
evidence  in  support  of  such  plea,  see  the  cases  cited  ante,  pp.  36, 37.  Pay- 
ment of  the  exact  sum  due  on  a  note  by  the  defendant  in  full  satisfaction 
of  debt  and  damages  is  sufficient,  and  entitles  the  defendant  to  a  verdict, 
and  the  jury  are  not  bound  to  give  interest,  or  even  nominal  damages,  for 
the  detention  of  the  debt.  Beaumont  y.  Qreatheady  2  C.  B.  494.  This  was 
an  action  of  debt ;  but  in  an  action  by  indorsee  against  acceptor,  a  plea, 
puis  darrein  continuance,  that  an  earlier  indorser  had  paid  to  plaintiff,  then 
the  holder,  who  accepted  the  full  amount  of  the  bill,  and  also  interest 
thereon,  in  full  satisfaction  of  the  bill,  and  all  moneys  due  in  respect 
thereof,  not  mentioning  damages  or  costs,  was  bad.  Ooodunn  v.  Oremer, 
18  Q.  B.  757;  22  L.  J.,  Q.  B.  30;  see  also  Ash  y.  Pouppetnlle,  L.  B.,  3 
Q.  B.  86.  Satisfaction  to  one  of  several  partners  is  a  satisfaction  to  all. 
Jacaud  v.  French,  12  East,  317.  And,  payment  by  one,  not  sued,  of 
several  joint  and  several  makers,  is  payment  by  the  defendant.  Beaumont 
V.  Qreatheady  supra.  So,  renewal  or  a  joint  and  several  note  by  one  of 
the  makers,  and  payment  of  such  renewed  note,  is  payment  by  all  of  the 
first  note.  Thome  v.  Smith,  10  0.  B.  659 ;  20  L.  J.,  C.  P.  71.  But,  the 
mere  acceptauce  by  the  payee,  from  one  of  two  joint  and  several  makera 
of  a  note,  of  a  mortage  and  covenant  to  pay  the  amount  of  the  note,  ia 
no  defence  to  an  action  against  the  other ;  for  the  securities  are  not  co- 
extensive; and  proof  that  the  mortgage  was  given  to  secure  the  same 
debt  does  not  prove  that  it  was  accepted  in  lieu  and  satisfaction  of  the 
note.     AnseU  v.  Baker,  15  Q»  B.  20. 

A  judgment  and  execution,  without  satisfaction,  against  a  subsequent 
party  to  a  bill,  will  be  no  discharge  of  a  prior  party ;  it  is  only  an  extin- 
guishment between  the  parties  to  the  judgment.  Hay  ling  v.  MuUheUl,  2 
W.  Bl.  1235;  as  explained  in  English  v.  Darl^,  2  B.  &  P.  62.  So,  the 
acceptor  was  liable  at  the  suit  of  an  indorsee,  although  judgment  had 
been  obtained  against  the  acceptor  on  the  bill  at  the  suit  of  a  subsequent 
indorsee,  and  he  had  been  taken  in  execution  on  that  juds:ment.  Wood- 
ward  V.  Pell,  L.  B.,  4  Q.  B.  55.  But,  a  composition  with  the  acceptor, 
and  the  taking  of  a  third  person's  note  as  a  security  for  it,  operates  as  a 
satisfaction  of  the  bill.  English  v.  Darley,  supra  ;  Lewis  v.  Jones,  4  B.  & 
0.  506.  Where  the  plaintiff  paid  money  to  A.  for  a  bill  accepted  by  a 
third  party  and  indorsed  in  blank ;  the  plaintiff  intending  to  buy  the  bill 
and  be  the  holder  thereof,  and  A.  believmg  he  was  paying  the  amount  ixxr 
the  acceptor ;  the  court  held,  that  if  the  plaintiff  did  not  make  the  pay- 
ment in  order  to  discharge  the  acceptor,  nor  by  his  expressions  and  con- 
duct led  A.  so  to  suppose,  he  might  recover  on  the  bill.  Lyon  v.  MaxuM, 
18  L.  T.,  N.  S.  28 ;  Ex.  H.  T.  1868.  Where  the  first  bill  is  "renewed" 
by  a  second,  no  action  can  be  maintained  during  the  currency  of  the 
latter.  Kendrick  v.  Lomax,  2  C.  &  J.  405.  But,  where  the  plaintiff  held 
a  bill  accepted  by  defendant,  who,  when  it  became  due,  asked  for  tame, 
and  three  montns  afterwards  gave  plaintiff  another  bill  for  the  same 
amount,  plaintiff  telling  him  at  the  same  time  that  something  was  due 
for  inter^,  and  continuing  to  hold  the  first  bill ;  and  the  second  bill  was 
paid  after  it  became  due ;  it  was  held  that  the  plaintiff  was  entitled  to 
sue  on  the  first  bill  to  recover  the  interest.  Lumley  v.  Musarave,  4  N.  C.  9. 
Where  one  of  three  partners,  after  a  dissolution  of  partnersoip,  undertook, 
by  deed,  to  pay  a  partnership  debt  on  two  bills  of  exchange  drawn  by 
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them,  and  this  owner  consented  to  take  the  separate  notes  of  the  one 
partner  for  the  amount,  reserving  his  right  against  all  three,  and  retaining 
possession  of  the  original  bills ;  it  was  held  that,  the  separate  notes  having 
proved  unproductiye,  he  might  resort  to  his  remedy  against  the  other 
partners,  and  that  the  taking  of  the  separate  notes,  and  afterwards  renew- 
ing them  several  times  successivelv,  did  not  amount  to  satisfaction  of  the 
jomt  debt.  Bedford  v.  DeaJdn,  2  B.  &  A.  210.  So,  where,  on  a  bill  of 
exchange  being  dishonoured,  the  acceptor  transmitted  a  new  bill  for  a 
larger  amount  to  the  payee,  but  had  not  any  communication  with  him 
reepecting  the  first ;  and  the  payee  discounted  the  second  bill  with  the 
holder  of  the  first,  which  he  received  back  as  part  of  the  amount,  and 
afterwards,  for  a  valuable  consideration,  indorsed  it  to  the  plaintiff;  it 
was  held  that  the  second  bill  was  merely  a  collateral  security,  and  that 
the  receipt  of  it  by  the  P&yee  did  not  exonerate  the  drawer  of  the  first. 
luring  v.  Clarkson,  1  B.  &  0. 14 ;  see  idso  Adarns  v.  Bingley,  1 M.  &  W.  192. 

The  principle  of  sect.  391  (2),  ante,  p.  391,  applies  to  a  j»rt  payment,  and 
to  cases  in  which  the  bill  is  not  strictly  an  accommodation  Dill.  Cook  v. 
Lisier,  13  C.  B.,  N.  8.  643 ;  32  L.  J.,  C.  P.  121.  But,  where  an  accom- 
modation acceptor  pleaded  payment  by  the  drawer  in  an  action  by  an 
indorsee,  proof  that  the  drawer  had  handed  a  forced  acceptance  to  the 
indorsee  for  the  purpose  of  retiring  the  outstandmg  bill,  and  that  the 
indorsee,  being  his  banker,  had  credited  the  drawer  for  the  amount  in  his 
banking  account,  was  held  insufficient  to  prove  payment,  the  forged 
acceptance  being,  in  fact,  no  payment  at  alL  Bell  v.  Buckley ^  11  Ezch. 
631 ;  25  L.  J.,  £s.  163.  Payment  by  drawer,  who  is  also  payee,  to  the 
plaintiff  himself,  his  indorsee,  is  no  answer  to  an  action  against  the 
acceptor  for  value,  if  the  bill  were  left  in  the  plaintiff's  hand,  to  sue  on  it 
as  trustee  for  the  drawer;  Williams  v.  James,  15  Q.  B.  498;  19  L.  J., 
Q.  B.  445;  nor,  if  he  sue  against  the  will  of  the  drawer.  Jones  v. 
Broadhursty  9  C.  B.  173.  If  the  acceptor  discount  his  own  acceptance  for 
the  drawer,  this  is  not  payment  so  as  to  bar  an  action  on  the  bill  against 
the  drawer  by  a  bond  fide  indorsee  for  value,  who  has  taken  under  an 
indorsement  by  the  acceptor.  Attenborough  v.  Mackenzie,  25  L.  J.,  Ex. 
224.  '*  Retiring''  a  bill  by  acceptor  is  equivalent  to  payment,  and  stops 
the  circulation ;  but  retiring  by  an  indorsor  only  takes  it  out  of  circulation 
as  regards  himself,  and  he  retains  the  same  remedies  as  if  he  had  paid 
his  indorsee  in  due  course.  Elsam  v.  Denny,  15  C.  B.  87 ;  23  L.  J.,  0.  P. 
190. 

On  a  defence  of  payment,  neither  the  plaintiff  nor  the  defendant  is 
bound  to  produce  the  security ;  and  where  a  plea  stated,  by  way  of  intro- 
duction to  an  allegation  of  payment,  that  the  note  was  given  in  lieu  of  a 
former  one,  and  tiie  plaintiff  replied  de  injuria  generally,  it  was  held 
enough  to  show  payment  without  proving  the  superfluous  introductory 
statement.  Shearm  v.  Burnard,  10  Ad.  &  E.  593.  But,  if  on  a  special  defence 
of  satisfaction,  it  become  necessary  for  the  defendant  to  prove  the  bill  or 
note,  he  cannot  give  secondary  evidence  of  it  without  havmg  given  notice 
to  produce  it.     Qoodertd  v.  Armour,  3  Q.  B.  956. 

By  sect.  24,  ante,  p.  347,  a  person  claiming  under  a  forged  indorsement 
cannot  give  a  discharge  for  the  bill,  except  under  sect.  60,  post,  p.  395,  in 
the  case  of  a  bcmker. 

Voluntary  discharge  and  waiver,"]  Sect.  61.  "When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of  it  at  or  after  its  maturity,  in  his  own  right, 
the  bill  is  discharged." 

Sect.  62.  ''  (1.)  When  the  holder  of  a  bill  at  or  after  its  maturity  abso- 
lutely and  unconditionally  renounces  his  rights  against  the  acceptor,  the 
bill  is  discharged. 
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*'  The  renttnciaiion  mtui  he  in  writing^  unleaa  the  htU  ia  delivered  up  lathe 
acceptor, 

*^  (2.)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be  re- 
nounced by  the  holder  before,  at,  or  after  its  maturity ;  but  nothing  in 
this  section  shall  affect  the  rights  of  a  holder  in  due  course  mthout  notice 
of  the  renunciation.'' 

Sect.  63.  "  (1.)  Where  a  bill  is  intentionally  cancelled  b^  the  holder  or 
his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill  is  discharged. 

*^  (2.)  In  like  manner  any  party  liable  on  a  biU  may  be  discharged  by 
the  mtontional  cancellation  of  his  signature  by  the  holder  or  his  agents 
In  such  case  any  indorser  who  womd  have  had  a  right  of  reoouiae 
against  the  party  whose  signature  is  cancelled,  is  also  discharged. 

**  (3.)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or 
without  the  authority  of  the  holder  is  inoperative ;  but  where  a  bill  or  any 
signature  thereon  appears  to  have  been  cancelled  the  burden  of  proof  lies 
on  the  party  who  aUeges  that  the  cancellation  was  made  unintentionally, 
or  under  a  mistake,  or  without  authority." 

A  promissory  note  payable  on  demand  with  interest,  is  *'  at  maturity," 
withm  sect.  62,  as  soon  as  it  is  given.    Francis  v.  Brtux,  44  Oh.  D.  627. 

The  provision  in  sect.  62  (1),  as  to  the  renunciation  being  in  writing,  is 
new.  It  must  itself  be  the  record  of  an  absolute  and  unconditional  re- 
nimciation  of  rights,  not  a  mere  note  of  the  renunciation,  or  of  an  inten- 
tion to  renounce :  S.  0.    As  to  signature,  vide  S.  C.  Id,  632. 

The  renunciation  must  be  iinequivocal : — Thus,  a  declaration  by  the 
holder,  that  **  he  should  look  to  the  drawer  for  payment,  and  that  he 
wanted  no  more  of  the  acceptor  than  another  debt  not  connected  with  the 
bill,"  will  not  be  sufficient  to  discharge  the  acceptor.  Parker  ▼.  Leigk,  2 
Stark.  228 ;  Adams  v.  Oregg,  Id,  531. 

Alteration  of  the  position  of  the  parties,  giving  timcy  Ac."]  Giving  time  to 
or  releasing  a  principal  discharges  a  surety,  vide  post,  p.  465 ;  and  there- 
fore giving  time  to  the  acceptor  dischar^  the  drawer  and  indorsers. 
English  v.  Darley,  2  B.  &  P.  61.  So,  giving  time  to  any  prior  party 
discharges  subsequent  ones.  ffaU  v.  Cole,  4  Ad.  &  E.  577.  This  deienoe 
must  be  pleaded  specially ;  so  that  the  pleadings  on  the  record  sufficiently 
apprise  tne  parties  of  the  nature  of  the  requisite  proofs.  There  must  be  a 
bmdin?  agreement  founded  on  a  good  consideration,  on  which  an  action 
would  He,  if  broken.  Moss  v.  Hall,  5  Exch.  46.  An  agreement  between 
the  drawer  of  an  accommodation  bill,  and  the  holder  for  its  renewal  does 
not  discharge  the  acceptor  who  refuses  to  accept  a  bill  in  renewal  thereof. 
Torrance  v.  Bank  of  British  N,  America,  L.  B.,  5  P.  0.  246.  Forbearanoe 
to  sue  the  acceptor  is  not  of  itself  equivalent  to  givine  time.  Walwyn  t. 
St,  Quintin,  1  B.  &  P.  652 ;  English  v.  DarUy,  ante,  p.  394^  Price  v.  Kirkham^ 
3  H.  &  C.  437 ;  34  L.  J.,  Ex.  35.  An  agreement  oetween  the  plaintiff  and 
a  stranger  to  give  time  to  the  acceptor,  will  not  discharge  an  indorser, 
unless  the  acceptor,  the  principal  debtor,  was  party  to  the  agreement. 
Ly(m  V.  Holt,  5  M.  &  W.  250 ;  Eraser  v.  Jordan,  8  E.  &  B.  303 ;  26  L.  J.. 
Q.  B.  288.  Taking  a  cogjnovit  from  the  acceptor,  after  action  brou|;ht,  by 
which  the  time  of  obtcdning  judgment  against  him  is  not  deferred,  is  not  a 
giving  of  time.     Jay  v.  Warren,  1  C.  &  P.  532 ;  Leey,  Levy,  4  B.  &  C.  390. 

It  is  a  good  equitable  defence,  that  the  defendant  made  the  note  jointly 
with  A.  as  surefy  only  for  him,  of  which  the  plaintiff  had  notice  at  the 
time  and  that  the  plaintiff  gave  time  to  A.  without  the  defendant's  know- 
ledge ;  Pool^  V.  Harradine,  7  E.  &  B.  431 ;  26  L.  J.,  Q.  B.  156;  Taylor 
V.  Bwrgess,  5  H.  &  N.  1 ;  29  L.  J.,  Ex.  7 ;  Oreenough  v.  M'Gleland,  30 
L.  J.,  Q.  B.  15,  Ex.  Gh.;  even  though,  although  the  plaintiff  knew  the 
defendant  was  only  surety,  he  did  not  agree,  nor  did  the  def^dant  stipu- 
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late,  that  he  should  be  treated  by  the  plaintiff  as  surety  only,  or  otherwise 
than  as  a  maker  of  the  note.  8.  0.  So,  in  equity,  giving  time  to  the 
drawer  or  indorser  of  an  accommodation  acceptance,  with  notice  that  it  is 
such,  releases  the  acceptor.  Bailey  y.  Edwards^  4  B.  &  S.  761 ;  34  L.  J., 
Q.  B.  41 ;  Edwin  y.  La/noaster,  6  B.  &  S.  571.  It  is  sufficient  if  the  plain* 
t^  knew  the  position  of  the  defendant  before  time  is  giyen,  though  he 
did  not  know  it  at  the  time  of  the  contract.  Oriental  Financial  Corporation 
T.  Overend,  Oumey  <fc  Co.,  L.  E.,  7  Ch.  142 ;  L.  E.,  7  H.  L.  348. 

If,  howeyer,  the  agreement  for  giving  time  or  to  releasing  the  principal  be 
ualified  by  a  reservation  of  remedies  against  the  surety,  the  surety  is  not 
ischarged.    Bate&on  y.  Oosling,  L.  E.,  7  C.  P.  9 ;  Muir  y.  Crawford,  L.  E., 
2  H.  L.  So.  456 ;  and  cases  cited  post,  p.  466. 

The  indorser  of  a  bill  of  exchange  who  has  paid  it  at  maturity  is  entitled 
to  the  benefit  of  any  securities  deposited  to  secure  the  payment  thereof  hy 
TOior  parties  thereto.  Duncan  y.  N.  &  8,  Wales  Bank,  6  Ap.  Ga.  1,  D.  r. 
Vide  poet t  p.  466. 

AcnoN  ON  Chsqubs. 

'Statute,']  The  eeneral  provisions  of  the  B.  of  Ex.  Act,  1882,  relating  to 
oheques  are  as  foUows : — 

Sect.  73.  **  A  cheque  is  a  bill  of  exchange  .drawn  on  a  banker  "  {vide 
sect.  2,  ante,  p.  339),  **  payable  on  demand. 

'*  Except  as  otherwise  provided  in  this  Part "  (i.e.  Part  III.  comprising 
sects.  73  to  82),  *<  the  provisions  of  this  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  cheque." 

These  provisions  of  the  Act  will  be  found  under  appropriate  headings, 
ante,  pp.  339  to  394. 
Sect  74.  *<Subjectto  the  provisions  of  this  Act — 
*'  (1.)  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable 
time  of  its  issue,  and  the  drav^er  or  the  person  on  whose  account  it 
is  drawn  had  the  right  at  the  time  of  sudi  presentment  as  between 
him  and  the  banker  to  have  the  cheque  paid  and  suffers  actual 
damage  through  the  delay,  he  is  discharged  to  the  extent  of  such 
damage,  that  is  to  say,  to  the  extent  to  which  such  drawer  or 
person  is  a  creditor  of  such  banker  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid. 
"  (2.)  In  determining  what  is  a  reasonable  tame  regard  shall  be  had  to 
the  nature  of  the  instrument,  the  usage  of  trade  and  of  bankers, 
and  the  facts  of  the  particular  case. 
'*  (3.)  The  holder  of  such  cheque  as  to  which  su/ch  drawer  or  person  is  dis^ 
charged  shall  he  a  creditor,  in  lieu  of  such  drawer  or  person,  of  such 
banker  to  the  extent  of  such  discharge,  and  entitled  to  recover  the 
amount  from  him,^* 
Sect.  75.  ''  The  duty  and  authority  of  a  banker  to  pay  a  cheque  drawn 
on  him  by  his  customer  are  determined  by — 
"  (I,)  Countermand  of  payment : 
"  (2.)  Notice  of  the  customer's  death.*' 

Sect.  60.  ''When  a  bill  payable  to  order  on  demand  is  drawn  on  a 
buiker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  eood  faith 
and  in  the  ordinary  course  of  business,  it  is  not  incumbent  on  the  banker 
to  show  that  the  mdorsement  of  the  payee,  or  any  subsequent  indorse- 
ment, was  made  by  or  under  the  authority  of  the  person  whose  indorse- 
ment it  purports  to  be,  and  the  banker  is  deemed  to  nave  paid  the  bill  in 
due  course,  although  such  indorsement  has  been  forged  or  made  without 
authority." 
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This  Bectdon  is  somewhat  wider  in  its  terms  than  the  stat.  16  &  17  Yict. 
c.  59,  8.  19,  which,  however,  extends  to  *'  any  draft  or  order  drawn  upon 
a  baxiker  for  a  sum  of  money  payable  to  order  on  demand."  It  applies  to 
bankers  only.  Halifax  Union  v.  Wheelwrighty  L.  B.,  10  Ex.  18J.  An 
indorsement  *  *  per  proc,^^  or  *  *  as  agent "  is  within  it.  Charles  y.  BlackweU^ 
1  C.  P.  D.  548;  2  C.  P.  D.  151,  0.  A.  It  protects  only  the  banker  on 
whom  the  cheque  is  drawn,  and  the  drawer  may,  in  an  action  for  money 
had  and  received,  recover  the  amount  of  the  cheque  from  any  person  who 
has  obtained  payment  thereof,  through  a  forged  indorsement  Ogden  v. 
Benas,  L.  B.,  9  0.  P.  513 ;  BobheU  v.  PinkeU,  I  Ex.  D.  368.  So  mi^ht  the 
owner  of  a  cheque ;  even  against  a  banker  who  had  received  the  money 
for  a  customer.  Arnold  v.  Cheque  Bank,  1  0.  P.  D.  578.  These  cases, 
decided  on  16  &  17  Yict.  c.  59,  s.  19,  are  applicable  to  tiie  B.  of  Ex.  Act, 
1882,  s.  60,  ante,  p.  395.  Now,  however,  where  the  cheque  is  caxMsed, 
sect.  82,  posty  p.  399.  '*  a  banker  who  has  in  ^pood  faith  and  without  any 
negligence  received  payment  for  a  customer,"  is  protected  in  such  a  case. 
Maithiesseii,  v.  Z.  &  County  Bank,  5  C.  P.  D.  7,  dedded  on  39  &  40  Yict. 
c.  81,  s.  12.  Where  a  banker,  A.,  has  two  customers,  B.  and  C,  a  cheque 
drawn  b^r  B.  on  A.,  and  indorsed  by  G.  without  authority,  and  paid  Dy 
him  to  ms  account  with  A.,  and  credited  by  A.  to  C,  is  not  paid  by  A. 
within  sect.  60,  or  16  &  17  Vict.  c.  69,  s.  19.  Biseell  v.  Fox,  61  li.  T.,  N.  8. 
663;  Mich.  S.  1885,  cor,  Denman,  J. 

There  is  now  no  restriction  on  the  amount  for  which  a  cheque  can  be 
drawn ;  the  stat.  23  &  24  Yict.  c.  Ill,  s.  19,  is  repealed  by  tiie  B.  of  Ex. 
Act,  1882,  s.  96. 

It  is  not  now  illegal  to  post-date  a  cheque,  whether  payable  to  bearer  or 
order ;  vide  ante,  p.  235 ;  out  a  partner  in  a  non-trading  firm  cannot  bind 
his  firm  by  drawing  a  post-dated  cheque,  in  the  name  of  the  firm.  Forstet 
V.  Maxkreth,  L.  B.,  2  Ex.  163.  It  may  be  mentioned  that  the  drawer 
thereof  is  under  no  obligation  for  the  benefit  of  a  third  person  to  stop  its 
payment  before  it  is  due.  Ex  parte  Richdale,  infra.  As  to  a  banker^s 
uabitity  with  respect  to  post-dated  cheques,  vide  post,  p.  399. 

As  to  effect  of  taking  an  overdue  cheque,  see  sect.  36  (2, 3),  ante,  p.  384. 
See  also  L,  &  County  Sank  v.  Qroome,  8  Q.  B.  D.  288. 

Payee,  hearer,  or  indorsee  against  drawer,"]  The  plaintiff  may  be  put  to 
prove  the  drawing  and  the  presentment  to,  and  non-payment  by,  the 
banker,  and  also  notice  to  the  drawer  of  the  non-payment,  imless  the  facts 
excuse  such  notice.  The  evidence  necessary  in  support  of  the  plaintiff's 
case  will  be  gathered  from  what  has  been  said  under  the  head  of  Bills  of 
exchange,  ante,  pp.  365  et  sea, 

A  banker  who  has  carried  to  the  credit  of  his  customer's  account  the 
amount  of  a  cheque  handed  to  him  for  that  purpose  becomes  a  holder 
thereof  for  value,  and  may  sue  the  drawer  thereon,  whether  the  account 
is  overdrawn;  Curriey,  Misa,  L.  B.,  10  Ex.  153,  Ex.  Oh.;  affirmed  on 
another  ground,  in  D.  P.,  1  Ap.  Ca.  554;  WLexm  v.  Clydesdale  BarUcing 
Co,,  9  Ap.  Oa.  95 ;  or  not ;  Ex  parte  Richdale,  19  Oh.  D.  409,  0.  A. 

Sect.  45  (2),  ante,  p.  368,  provides  that  presentment  must  be  within  a 
reasonable  time  after  issue,  naving  regard  to  the  usage  of  trade  and  par- 
ticular circumstances. 

As  between  holder  and  drawer  mere  delay  in  presenting  for  payment, 
short  of  six  years,  is  no  answer,  unless  the  defendant  has  been  prejudiced 
by  it ;  as  by  the  failure  of  the  bank  after  the  drawing  of  the  cheque. 
Robinson  v.  Hawksford,  9  Q.  B.  52 ;  Laws  v.  Rand,  3  0.  B.,  N.  S.  442 ;  27 
L.  J.,  0.  P.  76;  in  which  case  the  drawer  is  released  from  liability ; 
sect.  74  (1),  ante,  p.  395.     The  reasonable  time  under  sect.  74  (!»  2),  a^Ue^ 
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p.  395,  for  presentation  in  order  to  avoid  this  risk,  is  the  day  following 
the  day  of  receipt.  Moule  v.  Brovm^  4  N.  C.  266;  Alexartder  v.  Burch- 
fidd^  7  M.  &  Gr.  1061.  But,  if  the  holder  of  the  cheque  do  not  live  in 
the  same  place  with  the  drawee,  he  may  send  it  to  his  banker  or  other 
agent  by  the  post  of  the  next  day  after  he  received  it,  and  the  agent 
should  present  it  not  later  than  the  day  after  he  received  it ;  Rickford  v. 
Bidge,  2  Camp.  537 ;  Hare  v.  Henty,  10  C.  B.,  N.  8.  65 ;  30  L.  J.,  0.  P. 
d02 ;  Frideaux  v.  Oriddle^  L.  B.,  4  Q.  B.  455 :  and  this  holds  good  as 
Ibetween  banker  and  customer.  S.  CC. ;  Bailey  v.  Bodenham^  16  G.  B., 
N.  S.  288;  33  L.  J.,  0.  P.  252. 

In  Crofton  v.  Crofton^  33  Ch.  D.  612,  it  was  held  that  a  delay  in  pre- 
sentment exceeding  six  years  was  no  answer. 

The  ])roces8  of  presentmg  che<iues  through  the  banker's  clearing  house, 
is  described  in  the  special  verdict,  in  Warwick  v.  Rogers^  5  M.  &  Gr.  340, 
348.  Such  presentment  has  been  held  to  be  good,  vide  ante,  p.  369.  Pre- 
sentment of  a  cheque  to  a  banker  through  the  post  is  a  proper  mode  of 
presentment.  Heywood  v.  Pickering y  L.  K.,  9  Q.  B.  428,  following  PW- 
deaux  v.  Criddle,  L.  B.,  4  Q.  B.  455, 461.  If  so  presented  and  the  banker 
/delay  to  return  the  cheque,  or  to  remit  the  money,  any  loss  thereby  occa- 
sioned will,  as  between  the  holder  and  the  drawer,  fall  on  the  latter. 
ffwwood  V.  Pickering^  eupra. 

£y  sect.  50  (2)  (c),  (4),  ante,  p.  377,  notice  of  dishonour  is  excused  where 
the  banker  is  as  between  himself  and  the  drawer  under  no  obligation  to 
pay  the  cheque,  or  (5),  where  the  drawer  has  countermanded  payment. 
See  Carew  v.  Duckworthy  L.  B.,  4  Ex.  313. 

A  person  taking  a  cheque  payable  to  order,  but  without  indorsement, 
has  no  better  title  than  tne  person  from  whom  he  took  it,  although  he 
took  it  bond  fide  and  without  notice;  and  he  is  affected  by  that  person's 
fraud,  of  which  he  had  notice  before  he  obtained  a  formal  indorsement. 
WhisOer  v.  Forster,  14  0.  B.,  N.  S.  248 ;  32  L.  J.,  C.  P.  161.  See  sect.  31, 
ante,  p.  359,  and  sect.  29,  ante,  p.  343. 

Indorsee  against  Indorser,^  Where  the  cheque  has  been  indorsed,  and 
the  indorser  is  sued  by  the  holder,  the  plaintiff  is  bound  to  show  due 
diligence  in  endeavouring  to  obtain  payment,  and  giving  notice  of  non- 
payment to  the  defendant.  By  sect.  45  (2^,  ante,  p.  368,  the  cheque  must 
oe  presented  within  a  reasonable  time  or  tne  indorser  will  be  discharged. 
As  to  reasonable  time,  see  Moule  v.  Brown,  supra ;  and  cases  cited  ante, 
p.  367. 

By  sect.  56,  '*  wheie  a  person  signs  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a  holder  in  due 
course."    As  to  a  holder  in  due  course,  see  sect.  29,  ante,  p.  343. 

Banker's  liability  on  cJieques,']  Although  by  sect.  53  (1),  ante^  p.  344, 
'*  a  bill  of  itself  does  not  operate  as  an  assignment  of  funds  in  the  hands 
of  the  drawer  available  for  payment  thereof,  and  the  drawee  of  a  biU  who 
does  not  accept  as  required  Dv  this  Act,  is  not  liable"  thereon,  yet  there 
is  an  implied  contract  by  a  banker  with  his  customer  to  cash  cheques 
within  a  reasonable  time  after  he  has  effects;  MarzeUi  v.  Williams,  1 
B.  &  Ad.  415;  and  the  customer,  if  a  trader,  is  entitled  to  temperate 
damages  on  his  cheque  being,  under  such  circumstances,  dishonoured, 
without  showing  special  damage;  Rolin  v.  Steward,  14  C.  B.  595;  23 
L.  J.,  C.  P.  148;  and,  a  banker  having  been  in  the  habit  of  cashing 
cheques  of  the  plaintiff  when  there  were  securities  of  his  at  the  bank, 
thouffh  the  cash  balance  was  against  him,  was  held  liable  for  dishonour- 
ing cheques  under  similar  circumstances.    Cumming  v.  Shand,  5  H.  &  N. 
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95;  29  L.  J.,  Ex.  129.  So,  where  the  customer  placed  in  his  bankers' 
hands  a  sum  to  meet  a  particular  bill,  and  the  bankers,  instead  of  meet- 
ing the  bill,  placed  it  to  the  credit  of  an  oYerdrawn  aoooimt,  it  was  held 
that  the  ban£ers  were  liable  for  the  amount  of  the  bilL  Hill  v.  Smithy  12 
M.  &  W.  618.  But,  the  bankers  may,  imless  they  haye  agreed  otherwise, 
without  notice  to  their  customer,  combine  accounts  he  nas  with  seFeral 
branches  of  the  bank,  and  dishonour  his  cheques,  if  on  the  whole  state  of 
aocoimt  he  have  not  sufficient  assets ;  Chirnett  y.  MeKetoan,  L.  B.,  8  Ex. 
10 :  for  such  branches  form  but  one  bank ;  Prinee  y.  Oriental  Bank  Cor,^ 
3  Ap.  Ca.  325,  P.  C. ;  except  for  the  purpose  of  honouring  cheques  drawn 
on  a  particular  branch ;  Woodland  y.  Fear,  7  E.  &  B.  519 ;  26  L.  J.,  Q.  B. 
202 ;  and,  of  calculating  the  time  for  giying  notice  of  diBhonour.  Clode 
y.  Bayley,  12  M.  &  W.  51,  ante,  p.  373. 

A  customer  is  bound  by  the  custom  of  bankers.  Emanuel  y.  Bobarigy  9 
B.  &  S.  121.  In  this  case,  bankers  were,  on  this  ground,  held  justified  in 
dishonouring  a  cheque  which  had  been  preyiously  presented  at  the  bank 
before  it  was  due,  and  then  marked  *'  post-dated"  by  them.  In  oonse- 
Quence,  howeyer,  of  the  repeal  of  the  enactments  prohibiting  the  jKiet- 
dating  of  cheques  {vide  ante,  p.  235)  this  custom  no  longer  eiasts,  and  a 
banker  will  now  pay  a  cheque,  although  it  has  been  marked  "post- 
dated." 

Croeaed  eJieques, — Statute.^  Sect.  76.  '*  (1)  Where  a  cheque  bears  across 
its  face  an  addition  of — 

**{a.)  The  words  *  and  company '  or  any  abbreyiation  thereof  between 
two  parallel  transyerse  lines,  either  with  or  without  the  words  *  not 
negotiable';  or 

*'  (5.)  Two  parallel  transyerse  Hnee  simply,  either  with  or  without  the 
words  *  not  negotiable ' ; 
that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed  generally. 

**  (2.)  Where  a  cheque  bears  across  its  face  an  addition  of  the  name  of 
a  banker,  either  with  or  without  the  words  *  not  negotiable,'  that  addition 
constitutes  a  crossing,  and  the  cheque  is  crossed  specially,  and  to  that 
banker." 

Sect.  77.  *'  (1.)  A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer. 

**  (2.}  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally 
or  specially. 

**  (3.^  Where  a  cheque  is  crossed  generally  the  holder  may  cross  it 
specially. 

*'  ^4.)  Where  a  cheque  is  crossed  generally  or  flpedally,  the  holder  may 
add  the  words  '  not  negotiable.' 

**  (5.)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is 
crossed  may  again  cross  it  specially  to  another  banker  for  collection. 

**(6.)  Where  an  iincrossed  cheque,  or  a  cheque  crossed  generally,  is 
sent  to  a  banker  for  collection,  he  may  cross  it  specially  to  himself." 

Sect.  78.  **  A  crossing  authorized  by  this  Act  is  a  material  part  of  the 
cheque ;  it  shall  not  be  lawful  for  any  person  to  obliterate  or,  except  as 
authorized  by  this  Act,  to  add  to  or  adter  the  crossing." 

Sect.  79.  '*  (1.^  Where  a  cheque  is  crossed  specially  to  more  than  one 
banker  except  wnen  crossed  to  an  affent  for  collection,  being  a  banker, 
the  banker  on  whom  it  is  drawn  shall  refuse  payment  thereof. 

* '  (2. )  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so  crossed, 
neyertheless  pays  the  same,  or  pays  a  cheque  crossed  generally,  otiierwise 
than  to  a  banker,  or  if  crossed  specially,  otherwise  than  to  the  banker  to 
whom  it  is  crosseid,  or  his  agent  for  collection,  being  a  banker,  he  is  liable 
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to  the  true  owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the 
cheque  having  been  so  paid. 

*' JPtovided,  that  where  a  cheque  is  presented  for  payment  which  does  not 
at  the  time  of  presentment  appear  to  be  crossed,  or  to  have  had  a  crossing 
which  has  been  obliterated,  or  to  have  been  added  to,  or  altered  otherwise 
than  as  authorized  by  this  Act,  the  banker  paying  the  cheque  in  good  faith, 
and  without  negligence  shall  not  be  responsible,  or  incur  any  liability,  nor 
shall  the  payment  be  questioned  by  reason  of  the  chec^ue  haying  been 
crossed,  or  of  the  crossing  haying  been  obliterated  or  haying  been  added  to 
or  altered  otherwise  than  as  authorized  by  this  Act,  and  of  payment  haying 
been  made  otherwise  than  to  a  banker  or  to  the  banker  to  whom  the  cheque 
is  or  was  crossed,  or  to  his  agent  for  collection  being  a  banker,  as  the  case 
maybe." 

Sect.  80.  **  Where  the  banker,  on  whom  a  crossed  cheque"  {vide  sects.  76, 
77,  anUy  p.  398)  **  is  drawn,  in  good  faith  and  without  negligence  pays  it, 
if  crossed  generally,  to  a  banker,  and  if  crossed  specially,  to  the  banker  to 
whom  it  IB  crossed,  or  his  agent  for  collection  bem^  a  banker,  the  banker 
paying  the  cheque,  and,  if  the  cheque  has  come  mto  the  hands  of  the 
payee,  the  drawer,  shall  respectiyely  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of  the  cheque  had  been  made  to 
the  true  owner  thereof." 

Sect.  81.  "  Where  a  person  takes  a  crossed  cheoue  which  bears  on  it  the 
words  '  not  negotiable,'  he  shall  not  haye  and  shaU  not  be  capable  of  giying 
a  better  title  to  the  cheque  than  that  which  the  person  from  whom  he  took 
it  had." 

Sect.  82.  ' '  Where  a  banker  in  good  faith  and  witliout  negligence  receiyes 
payment  for  a  customer  of  a  cheque  crossed  generally  or  specially  to  him- 
sM,  and  the  customer  has  no  title  or  a  defectiye  title  thereto,  the  banker 
shall  not  incur  any  liabililr^  to  the  true  owner  of  the  cheque  by  reason 
cnaly  of  hayingreoeiyed  such  payment." 

Sect.  95.  "The  proyisions  of  this  Act  as  to  crossed  cheques  shall  apply 
to  a  warrant  for  payment  of  dividend." 

The  aboye  sections  replace  the  Crossed  Cheques  Act,  1876  (39  &  40  Yict. 
c.  81),  which  was  in  yery  similar  terms. 

By  the  Beyenue  Act,  1883  (46  &  47  Yict.  c.  55),  s.  17,  the  aboye  sections, 
76-82,  ''shall  extend  to  any  document,  issued  by  a  customer  of  any  banker, 
and  intended  to  enable  any  person  or  body  corporate,  to  obtain  payment 
from  such  banker,  of  the  sum  mentioned  in  such  document,  and  shall  so 
extend,  in  like  manner,  as  if  the  said  document  were  a  cheque ; "  it  does 
not,  however,  ''render  such  document  a  negotiable  instrument."  It 
applies  to  such  documents  drawn  on  the  Paymaster-Oeneral  by  public 
officers. 

As  the  crossing  is  by  sect.  78,  ante,  p.  898,  a  material  part  of  the  cheque, 
any  alteration  thereof  will  in  general  (see  sect.  64  (1),  ante,  p.  385)  avoid 
the  cheque. 

The  above  sections  do  not  affect  the  negotiability  of  a  che<][ue,  whether 
isroBaed generally  or  specially,  unless  also  marked  "not  negotiable."  See 
Smith  V.  Union  Bank  of  London,  L.  E.,  10  C.  P.  291 ;  1  Q.  B.  D.  31,  C.  A. 
Hence,  it  seems  that  the  bonci  fide  holder  for  value  of  a  cheque  crossed  only, 
without  the  addition  of  the  words ' '  not  negotiable, "  is  the  true  ovmer  thereof, 
to  whom  the  banker  paying  the  cheque  otherwise  than  as  directed  by  the 
crossing  is  liable  under  sect.  79  (2),  ante,  p.  398,  and,  that  the  payee  or  other 
person  who  was  formerly  holder,  but  lost  the  cheque  while  in  a  negotiable 
state,  hafl  no  remedy  given  him  by  the  section.  See  S.  C.  If,  however,  the 
cheque  is  also  marked  "not  negotiable,"  then,  although  it  continues  to  be 
transferable  so  that  the  holder  for  the  time  being  can  sue  thereon,  yet,  by 
sect.  81,  the  holder  can  have  no  better  title  than  his  transferor  had.     A 
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banker,  howeyer,  who  bond  fide  and  without  negligence  collects  such  a 
cheque  for  a  customer  is  protected  by  sect.  82.    See  Matthiessen  t.  L,  ^ 
County  Bank,  5  C.  P.  D.  7,  decided  on  39  &  40  Yict.  c.  81,  s.  12.    Bat  it 
seems  to  be  otherwise  where  the  banker  at  once  treats  the  cheque  as  caah, 
as  between  himself  and  his  customer,  and  afterwards  collects  the  cheque 
for  himself.     Bissell  y.  Fox,  51  L.  T.,  N.  S.  663;   Mich.  S.  1884,  cor. 
Denman,  J.    The  protection  of  sect.  82  does  not  extend  to  cheques  paid 
by  a  customer  to  his  account  with  his  banker,  B.,  uncrossed,  and  wnich 
are  afterwards  crossed  by  B.  to  their  agents  for  collection.     8.  C.     As  to 
what  is  negligence  witmn  sect.  82,  vide  S.  C.    The  drawer  of  a  cheque 
may  ratify  the  payment  made  by  his  banker  to  a  banker  other  than  the 
one  named  in  the  crossing,  and  tnereby  make  the_payment  a  good  payment 
by  himself  to  the  holder.    Bohhett  y.  Pinkett,  1  Ex.  D.  368.    The  negoti- 
ability of  a  cheque  is  not  restricted  by  a  direction,  written  ouits&oe  abore 
a  crossing  to  a  bank,  to  pay  the  amount  to  the  account  of  the  payee  at 
that  bank.    National  Banky.  SiUee,  90  L.  T.  J.  120,  Dec  10th,  1890,  C.  A. 

Defences  generally  to  Actions  on  Cheques. 
Vide  ante,  p.  384. 

AcnoN  ON  Pkomissory  Notes. 

Statute.']  The  general  proyisions  of  the  B.  of  Ex.  Act,  1882,  relatiiig 
to  promissory  noteig  are  as  follows : — 

By  sect.  83,  *'  (1.)  A  promissory  note  is  an  unconditional  promise  in 
writing,  made  by  one  person  to  another,  signed  by  the  maker,  engaging 
to  pay,  on  demand,  or  at  a  fixed  or  determinable  future  time,  a  sum 
ceruiin  in  money,  to,  or  to  the  order  of,  a  specified  person  or  to  bearer. 

<*  (2.)  An  instrument  in  the  form  of  a  note  payable  to  maker^s  order  is 
not  a  note  within  the  meaning  of  this  section  unless  and  until  it  is  indorsed 
by  the  maker. 

<*  (3.)  A  note  is  not  inyalid  by  reason  only  that  it  contains  also  a  pledge 
of  collateral  security  with  authority  to  sell  or  dispose  thereof. 

*<  (4.)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made 
and  payable  within  the  British  Islands  is  an  inland  note.  Any  otiier  note 
is  a  foreign  note." 

Sect.  84.  '  *  A  promissory  note  is  inchoate  and  incomplete  until  deliyery  " 
(vide  sects.  2,  21,  ante,  pp.  339,  343)  *'  thereof  to  the  payee  or  bearer." 

Sect.  85.  * '  ( 1. )  A  promissory  note  may  be  made  by  two  or  more  makers, 
and  they  may  oe  liable  thereon  jointly,  or  jointiy  and  seyerally,  according 
to  its  tenour. 

**  (2.)  Where  a  note  runs  *  I  promise  to  pay,'  and  is  signed  by  two  or 
more  persons,  it  is  deemed  to  be  their  loint  and  seyeral  note." 

Sect.  86.  **(l>)  Where  a  note  payable  on  demand"  {vide  sect.  10,  ante, 
p.  342)  **ha8  oeen  indorsed,  it  must  be  presented  for  payment  within  a 
reasonable  time  of  the  indorsement.  If  it  be  not  so  presented  the  indorser 
is  discharged. 

"  (2.)  ux.  determining  what  is  a  reasonable  time,  regard  shall  be  had  to 
the  nature  of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the 
particular  case. 

<'  (3.)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed 
to  be  oyerdue,  for  the  purpose  of  affecting  the  holder  with  defects  of  titie 
of  which  he  had  no  notice,  by  reason  that  it  appears  that  a  reasonable  time 
for  presenting  it  for  payment  has  elapsed  since  its  issue." 

Sect.  89.  **  (1.)  Subject  to  the  proyisions  in  this  Part"  (•*.  e.,  Part  IV., 
comprising  sects.  83  to  89),  *'  and,  except  as  by  this  section  proyided,  the 
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nroyisions  of  this  Aot"  (sects.  1 — 72,  vide  ante,  pp.  339—394),  <' relating 
to  bills  of  exchange  apply,  with  the  necessary  modifications,  to  promissory 
notes. 

*'  (2.)  In  applying  those  provisions,  the  maker  of  a  note  shall  be  deemed 
to  correspond  with  we  acceptor  of  a  bill,  and  the  first  indorser  of  a  note 
shall  be  aeemed  to  correspond  with  the  drawer  of  an  accepted  bill,  payable 
to  drawer's  order. 

"  (3. )  The  following  proyisions  as  to  bills  do  not  apply  to  notes;  namely, 
proYisions  relating  thereto— 

*'  (a)  Presentment  for  acceptance ; 

**  (6)  Acceptance; 

"  (c)  Acceptance  supra  protest ; 

**((/)  Bills  in  a  set. 

'*  r4.)  Where  a  foreign  note  is  dishonoured  protest  thereof  is  nnneces- 
aa^. 

Sect.  91  (2),  ante,  p.  340,  enables,  but  does  not  require,  a  corporation 
to  make  a  note  under  its  common  seal. 

Sect.  86  (3),  ante,  p.  400,  preyents  sect.  36  (3),  ante,  p.  384,  from  apply- 
ing to  notes.  It  seems  that  by  reason  of  the  Stamp  Acts  (see  sect.  97 
(3  a),  ante,  p.  340),  sect.  56,  ante,  p.  381,  does  not  apply  to  notes.  Vide 
ante,  p.  242. 

It  follows  from  sect.  89,  ante,  p.  400,  et  supra,  that  the  decisions  on  the 
oorresponding  sections  relating  to  bills  of  exchange  will  apply  to  notes, 
vide  ante,  pp.  339—394. 

Bank  notes — Amount  ofnote,']  The  Acts  relating  to  the  issue  of  pro- 
missory notes  payable  to  bea^rer  on  demand,  or  oank  notes,  are  cited 
under  Stamps—Bank  notes,  ante,  p.  235.  Such  notes  must  not  be  for  less 
than  bl. ;  stat.  7  GFeo.  4,  c.  6,  s.  3.  Other  restrictions  were  placed  by 
stats.  48  G^.  3,  c.  88,  s.  2,  and  17  Geo.  3,  c.  30,  s.  1,  but  tliese  are  now 
repealed  by  the  B.  of  Ex.  Act,  1882,  s.  96. 

The  plaintiff  must  be  the  holder  of  the  note.  Where  a  note  was  de- 
posited with  a  stakeholder  for  the  payee,  and  the  stakeholder  has  refused 
to  hand  it  oyer,  the  payee  cannot  sue  on  the  note  as  holder.  LaUer  y. 
WhiU,  L.  £.,  5  H.  L.  578. 

Payee  against  Maker. 

Liahility  of  Maker.']    Sect.  88.  *'  The  maker  of  a  promissory  note  by 
making  it- 
Engages  that  he  will  pay  it  according  to  its  tenour ; 
,  Is  precluded  from  denying  to  a  holder  in   due  course''  (vide 
sect.  29,  ante,  p.  343)  <  *  the  existence  of  the  payee  and  his  then 
capacity  to  indorse.'' 


-ri. 

**(2. 


Proof  of  making  the  note. 
the  handwriting  of  the 

the  handwriting  and  authority  ^ 

defendant  that  me  handwriting  is  his  will  do  sufficient  proof,  though  it 
was  made  pending  a  treaty  for  a  compromise.  Waidridge  y.  Kennison,  1 
Esp.  143.  An  offer  on  uie  part  of  the  defendant,  after  the  note  has 
become  due,  to  giye  another  note  to  the  plaintiff  instead  of  it,  is  an  ad- 
mission of  the  plaintiffs  title.  Bosanquet  y.  Anderson,  6  Esp.  43.  An 
admission  of  his  signature  by  one  of  the  parties,  not  being  partners,  wiU 
only  be  eyidence  against  himself.    Oray  y.  Palmers^  1  Esp.  135. 

YOL.  I.  D  D 
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An  a£;ent  wlio  makes  a  note  in  his  own  name  will  be  penonaUy  liable 
nnless  ne  distinctly  show  on  the  face  of  it  that  he  sigps  as  acent  only. 
See  sect.  26,  ante,  p.  348.  Thus,  **  On  demand  we  jointly  and  severally 
promise  to  pay  E.  H.  or  order  2502.,  value  received,  for  and  on  behalf  of 
the  W.  N.  Association;  P.  S.,  J.  W.,  Directors,"  was  held  to  mean 
jointly  and  personally,  and»  therefore,  to  make  the  persons  signing 
individually  liable.  neaUy  v.  Story ,  3  Exch.  3 ;  PmkiviU  v.  Connelly  5 
Exdh.  381;  Bottomley  v.  FuheTy  1  H.  &  C.  211 ;  31  L.  J.,  Ex.  417.  The 
same  rule  applies  where  the  note  is  a  joint  one  only.  JPribe  v.  Taylor y  b 
H.  &  N.  640;  29  L.  J.,  Ex.  331;  Gray  v.  Rapt^y  L.  E.,  1  C.  P.  694;  and 
CourtauU  v.  SanderSy  16  L.  T.,  N.  S.  562 ;  T.  T.  1867,  C.  P.  So,  where 
a  note  is  signed  by  the  directors  of  a  company,  and  the  seal  of  the  com- 
pany is  affixed,  they  are  personally  liable,  unless  it  appear  on  the  note  that 
&ey  signed  for  the  company  only.  Dtdton  v.  Mar$hy  L.  B.,  6  Q.  B.  361. 
But  where  the  defendants,  being  directors  of  the  company,  signed  the 
following  note :  *'  Three  months  after  date  we  jointly  promise  to  pay  F.  S. 
or  order,  6002.,  for  value  received  in  stock,  on  account  of  the  L.  &  B. 
Company,  Limited,  J.  M.,  H.  W.  W.,  J.  H.,  Directors,"  it  was  held  that 
it  sufficiently  appeared  that  the  note  was  made  in  the  name  of  the  com- 
pany, within  19  &  20  Yict.  c.  47,  s.  43 ;  and  that  the  defendants  were  not 
personally  liable.  Lindua  v.  Melrose,  3  H.  &  N.  177 ;  27  L.  J.,  Ex.  326, 
Ex.  Oh.;  Aggs  v.  NichoUony  1  H.  &  N.  165;  25  L.  J.,  Ex.  348.  So,  a 
promissory  note  in  the  form  **  On  demand,  I  promise  to  pay  A.  St  Co.,  or 
order,  the  sum  of  1,5002.,  with  legal  interest  thereon  until  paid,  viJue 
received.  For  Mistley,  Thorpe,  and  Walton  Ey.  Co.,  J.  S.,  Secretary," 
was  held  not  to  bind  me  secretary  personally,  almou^h  the  directors  were 
not  empowered  by  their  act  of  incorporation  to  bmd  the  company  by 
notes.  Alexander  v.  Sizer,  L.  E.,  4  Ex.  102.  The  Companies  Act,  1862, 
B.  47,  is  similar,  though  wider  in  its  terms ;  it  is  not  affected  by  the  B.  of 
Ex.  Act,  1882,  vide  sect.  97  (2  i),  ante,  p.  340.  In  Aggs  v.  NichoUony 
ntpra,  the  court  also  rested  their  dedsion  on  the  fact,  which  they  held 
was  in  effect  pleaded,  that  the  defendants  did  not  deliver  the  note,  nor 
the  plaintiffs  take  it,  except  as  a  note  on  behalf  of  the  company ;  ihia 
is  pointed  out  by  Bramwell,  B.,  in  Price  v.  Taylor,  $upra ;  and  this 
would,  at  any  rate,  be  an  equitable  defence ;  per  Wilde,  B.,  S.  0.  See 
CouriatM  v.  Sanders,  16  L.  T.,  N.  S.  468,  where  such  a  plea  was  pleaded, 
and  Wake  v.  Harrop,  6  H.  &  N.  768 ;  30  L.  J.,  Ex.  273 ;  8.  C.  in  error, 
1  H.  &  C.  202;  31  L.  J.,  Ex.  451.  See  further  cases  cited  ante,  pp.  355 
et  seq. 

Wben  a  note  payable  to  the  maker's  own  order  is  indorsed,  it  becomes 
a  note  payable  to  hearer,  or  to  the  indorsee,  or  his  order,  according  as  the 
indorsement  is  in  blank  or  to  a  named  person.  Hooper  ▼.  Wiuiams,  2 
Exch.  13 ;  Ahsolon  v.  Marks,  11  Q.  B.  19;  Brown  v.  De  Winton,  and  Cfay 
T.  Lander,  6  C.  B.  336.  And,  it  makes  no  difference  that  there  is  a  foot- 
note to  it  making  it  payable  at  a  particular  place.  Masters  v.  BarettOy  8 
0.  B.  433.  By  sect.  7  (2),  ante,  p.  341,  a  note  may  now  be  made  payable 
to  the  holder  of  an  office  for  the  time  being :  this  provision  is  new,  see 
Cotuie  V.  Stirling,  6  E.  &  B.  333 ;  25  L.  J.,  Q.  B.  335,  Ex.  Ch.  •*  I  pro- 
mise to  pay  A.  B.  or  order,  three  months  after  date,  1(K)2.,  as  per  memo- 
randum of  agreement,"  is  on  the  face  of  it  a  negotiable  promissory  note ; 
and  if  the  effect  of  the  agreement  is  to  make  it  conditional,  the  defendant 
must  show  it  by  his  statement  of  defence.  Jury  v.  Barker,  E.  B.  &  E. 
459;  27  L.  J.,  a  B,  255. 

Presentment  for  payment,"]  By  sect.  87  (1),  "Where  a  promissory  note 
is  in  the  body  of  it  made  payable  at  a  pajiaicular  place,  it  must  be  pre- 
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sented  for  payment  at  that  place  in  order  to  render  the  maker  liable.  In 
any  other  oajse,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  maker  liable."  When  a  place  for  payment  is  specified  in  the 
body  of  the  note,  presentment  there  must  be  proyed,  though  the  maker 
may  not  be  there  to  pay,  and  may  have  absconded,  and  left  no  effects 
there  or  other  means  of  payment.  Sanda  y.  Clarke,  8  0.  B.  751.  The 
words  **  payable  at,"  &c.,  at  the  foot  of  a  note  is,  from  mercantile  usage, 
a  memorandum  only ;  Maetere  y.  BareMo,  supra ;  and  per  curiam  in  TTar- 
rington  y.  Early,  2  E.  &  £.  766;  23  L.  J.,  Q.  £.  48.  See  the  cases  on 
presentment  to  acceptor,  ante,  pp.  367  et  tea.  In  an  action  on  a  note  pay- 
able on  demand,  a  demand  need  not  be  alleged  or  proyed ;  for  the  action 
itself  is  a  demand.    BumhaU  y.  Ball,  10  Mod.  38.    It  is  otherwise  if  pay- 


able after  sight.  Holmes  y.  Kerrison,  2  Taunt.  323.  By  sect.  10  (1)  {a), 
ante,  n.  342,  replacing  (34  &  35  Yict.  c.  74),  s.  2,  promissory  notes  payable 
at  sight,  or  on  presentation,  are  payable  on  demand.    If  a  note  be  made 


payaT.le  at  a  pJtrtioular  town,  aid'the  maker  have  no  reeidenoe  there,  a 
presentment  at  the  banking-house  there  will  support  an  allegation  that 
it  was  presented  there  to  the  maker.  Hardy  v.  Woodroofe,  2  St^k.  319. 
If  a  note  be  payable  at  two  places,  presentment  at  either  is  sufficient. 
Beeching  y.  Oower,  Holt,  N.  P.  313.  Notice  of  dishonour  to  the  maker  is 
unnecessary,  for  he  is  in  the  position  of  the  acceptor  of  a  bill.  Sect. 
89  (2),  ante,  p.  401. 

There  are  days  of  grace  in  the  case  of  a  promissory  note ;  see  sect.  89  (1 ), 
ante,  p.  401,  and  sect.  14  (1),  ante,  -p.  350.  So,  in  respect  of  each  instal- 
ment where  the  note  is  payable  by  instalments,  eyen  where  upon  default 
in  payment  of  any  instalment  the  whole  shall  become  due.  See 
sect  83  (1),  ante,  p.  400,  and  sect.  9  (1),  {c),  ante,  p.  342.  This  follows 
the  old  law.  Oridge  y.  Sherborne,  11  M.  &  W.  374 ;  Carlony.  Kenealy,  12 
M.  &  W.  139 ;  Miller  v.  Biddle,  14  W.  E.  110,  Mich.  T.  1865,  Exch. 

Evidence  under  money  daims,"]  A  promissory  note  is  eyidenoe  on  the 
money  claims  only  between  immediate  parties.  Waynam  y.  Bend,  1  Camp. 
175.  It  is  eyidenoe  of  money  lent  by  tne  payee  to  uie  maker.  Bayley  on 
Bills,  6th  ed.,  362.  A  promissory  note  dated  August,  1844,  purporting  to 
be  for  ih»  amount  of  interest  due  on  another  note  for  1172.  down  to 
6th  July,  1844,  is  eyidenoe  of  an  account  stated  in  August,  1844,  of  a  then 
Bubkistin^  debt  of  117/.  Perry  y.  Slade,  8  Q.  B.  115.  Where  a  note  can- 
not be  giyen  in  eyidenoe  for  want  of  a  proper  stamp,  the  plaintiff  may 
recoyer  on  the  consideration  of  the  note.  Parr  y.  Price,  1  £!ast,  58,  and 
Id.,  n.  And,  the  note  may  be  used  as  eyidenoe  of  the  terms  of  a  loan  of 
money,  though  ayoided  by  an  alteration  without  a  fresh  stamp.  Sutton  y. 
Toomer,  7  B.  &  0.  416. 

The  plaintiff  cannot  resort  to  the  money  counts  if  the  note  haye  been 
lost,  arUe,  p.  346.  Nor,  can  he  resort  to  them  where  he  has  made  a  note 
his  own  by  laches,  for  this  operates  as  payment.  Camidge  y.  Allenby,  6 
B.  &  0.  373.  See  Smith  v.  Mercer,  L.  K.,  3  Ex.  51 ;  Hopkins  y.  Ware^ 
L.  B.,  4  Ex.  268.    A  special  defence  may  be  necessary  in  both  cases. 

Indorsee  against  Maker. 

In  an  action  on  a  promissory  note  by  an  indorsee  against  the  maker, 
the  plaintiff  will  haye  to  proye,  in  addition  to  the  making  of  tiie  note  by 
the  defendiuit,  iiie  indorsement  stated  in  the  statement  of  claim,  if  tra- 
yersed. 

It  has  been  already  stated,  ante,  pp.  360  et  seq.,  in  what  manner  an 
indorsement  may  be  proyed,  and  wnat  indorsements  are  to  be  proyed. 

dd2 
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Where  indorsements  are  unnecessarily  mentioned,  as  in  daimingiipon  a 
note  made  to  payee  or  hearer,  they  must,  if  traversed,  be  proved.  IVdynam 
V.  Bend,  1  Camp.  175.  But  aemh,,  the  finding  on  such  issues  will  be 
immaterial,  if  the  plaintiff  appear  to  be  bearer;  and  the  indorsements 
maybe  struck  out  at  the  trial.    See  Macgregor  v.  Rhodes,  infra, 

where  A.  made  a  promissory  note  payable  to  B.'s  order,  on  demand, 
and  gave  it  him  as  security  for  a  debt,  for  which  A.  afterwards  gave  B.  a 
mortage ;  A.  transferred  the  mortgage  to  C,  and  received  payment  from 
him,  and  indorsed  the  note  for  value  to  D.,  who  took  widiout  notice.  A. 
was  held  to  have  no  defence  to  an  action  on  the  note  by  D.  GloMcock  v. 
BalU,  24  Q.  B.  D.  13,  0.  A. 

Indorsee  against  Indorser. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  promissory  note, 
the  traversable  allegations  are,  the  defendant's  indorsement ;  the  present- 
ment to  the  maker;  his  default;  and  notice  to  the  defendant  of  tiie 
dishonour. 

Bv  sect.  87.  '*  (2.)  Presentment  for  payment  is  necessary  in  order  to 
render  the  indorser  of  a  note  liable. 

' '  (3. )  Where  a  note  is  in  the  body  of  it  made  payable  at  a  |>artica]ar  place, 
presenianent  at  that  place  is  necessary  in  order  to  render  an  indorser  liable ; 
out  when  a  place  of  pa3rment  is  indicated  by  way  of  memorandum  only, 
presentment  at  that  place  is  sufficient  to  render  ue  indorser  liable,  but  a 
presentment  to  the  maker  elsewhere,  if  sufficient  in  other  respects,  ahall 
also  suffice." 

It  seems  that  sect.  56  does  not  apply  to  notes,  vide  ante,  p.  242. 

In  what  manner  an  indorsement  may  be  proved  has  been  already 
stated,  ante,  pp.  360  et  seq.  An  indorsement  admits  all  prior  indorse- 
ments, and  also  the  handwriting  of  the  maker.  Larnbert  v.  Oahes, 
1  Ld.  Baym.  443 ;  Free  v.  Hawkins,  Holt,  N.  P.  550 ;  Macgregor  v. 
Rhodes,  6  £.  &  B.  206 ;  25  L.  J.,  Q.  B.  318. 

In  what  manner  a  note  or  bill  of  exchange  must  be  presented  for  {pay- 
ment has  been  stated  anie,  p.  367.  A  promissory  note  must  be  presented 
within  a  time  which  is  reasonable,  under  all  the  arcumstances.  Chartered 
Mercantile  Bank  of  India,  Ac,  v.  Dickson,  L.  B.,  3  P.  0.  574. 

It  has  been  before  stated  by  and  to  whom,  and  within  what  tune,  notice 
of  dishonour  must  be  given,  and  what  will  be  considered  sufficient  proof 
of  the  delivery  of  the  notice  and  of  its  contents,  &c.,  aiUe,  pp.  370  et  seq. 
It  has  also  l)een  shown  in  what  cases  proof  of  notice  may  oe  dispensed 
with  by  an  acknowledgment  or  otherwise,  ante,  pp.  376  et  seq.  Where 
the  payee  of  a  note  indorses  it  for  the  accommodjahon  of  the  maker,  it  is 
still  necessary  to  give  notice  to  the  payee  in  order  to  charge  bun  as 
indorser,  and  oral  evidence  is  not  admissible  that  it  was  agreed  between 
the  parties  that  the  note  should  not  be  put  in  force  until  after  a  given 
event.    Free  v.  Hawkins,  8  Taunt.  92. 

Evidence  under  money  daims,"]  An  indorsement  is  evidence  of  money 
lent  by  the  indorsee  to  the  indorser.  Keeseboiver  v.  Tims,  Bayley  on 
Bills,  6th  ed.,  363. 

Damages  generally. 
Vide  sect.  57,  ante,  p.  383. 

Defences,  generally,  to  Actions  on  Promissory  Notes^ 
Vide  ante,  p.  384. 
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ACTION  ON  POLICY  OF  INSURANCE. 

Marine  Inmrance, 

The  plaintiff  may  be  called  upon  to  prove  the  following  fects : — viz., 
the  sal)6Gription  or  execution  of  tne  policy  by  the  defendant ;  the  interest 
of  the  party  as  averred ;  the  putting  of  the  goods,  &c.,  on  board,  when 
the  pohcy  is  on  goods ;  the  inception  of  the  risk ;  compliance  with  warran- 
ties ;  a  hcence  for  the  purpose  of  legalising  the  voyage,  in  some  cases ; 
the  loss;  and  amount  of  it. 

Form  of  policy. ^  The  form  of  the  policy  is,  in  a  great  measure,  regu- 
lated by  the  Stamp  Act,  30  &  31  Yict.  c.  23,  the  provisions  of  which  Act 
will  be  found  ante^  pp.  262, 263.  As  to  the  effect  of  an  insurance  slip,  vide 
ante,  p.  263.  An  open  cover  or  proposal  by  A.  to  insure  before  the  goods 
to  be  insured  were  shipped,  given  to  M.  that  he  might  give  it  to  the 
charterer,  B.,  is  a  subsistrng  proposal,  and  on  application  by  B.  after  the 
goods  are  shipped,  there  is  a  oonfiract  with  him  to  issue  a  poUcy  in  terms  of 
uie  open  cover.  Bhugwandass  v.  Netherlander  Ac.y  Inev/r,  Co,  of  Batavia, 
14  Ap.  Ca.  83,  P.  0. 

The  policy  is  sometimes  so  framed  that  no  action  is  maintainable  on  the 
policy  till  the  loss  has  been  adjusted.  Tredwen  v.  Holman,  1  H.  &  C.  72 ; 
31  L.  J.,  Ex.  398.  But  on  this  case  see  Edtoarde  v.  Aherayron  Mutwu 
Ship  Insur.  Soc.,  1  Q.  B.  D.  663,  596,  per  Brett,  J. 

It  is  immaterial  in  what  part  of  the  policy  the  subject-matter  of 
insurance  appears.     Griffiths  v.  Bramley^Moore,  4  Q.  B.  B.  70,  C.  A. 

AsBignment  of  policy.^  By  the  Policies  of  Marine  Insurance  Act,  1868 
(31  &  32  Yict.  c.  86),  s.  1,  it  is  enacted  that,  *' whenever  a  policy  of 
insurance  on  any  ship,  or  on  any  goods  in  any  ship,  or  on  any  freight, 
has  been  assigned,  so  as  to  pass  me  beneficial  mterest  in  such  policy  to 
any  person  entitled  to  the  property  thereby  insured,  the  assignee  of  such 
policy  shall  be  entitled  to  sue  thereon  in  his  own  name ;  and  the  defen- 
dant in  any  action  shall  be  entitled  to  make  any  defence  which  he  would 
have  been  entitled  to  make  if  the  said  action  had  been  bromtht  in  the 
name  of  the  person  by  whom  or  for  whose  account  the  policy  sued  upon  was 
effected."  Sect.  2,  tne  assignment  may  be  made  by  indorsement,  in  the 
form  given  in  the  schedule  to  the  Act.  And  see  now  J.  Act,  1873,  s.  25(6), 
ante,  p.  300. 

The  Act  applies  to  the  case  of  an  assignment  of  the  policy,  after  loss ; 
Lloyd  V.  Fleming y  L.  B.,  7  Q.  B.  299 ;  but  not  where  the  policy  has  lapsed ; 
N,  of  England,  ic.  Co,  v.  Archangd  Maritime  Insur,  Co,,  L.  B.,  10  Q.  B. 
249.  It  will  not  extend  to  an  agreement  only  for  an  assignment.  See 
Spencer  v.  Clarke,  9  Cti.  D.  137.  As  to  raising  a  defence  under  the  latter 
part  of  this  section,  vide  post,  p.  432. 

Proof  of  the  Poluy,']  On  a  defence  denying  the  making  of  the  policy,  the 
policy  must  be  produced  and  proved ;  and  if  subscribed  by  an  agent  of 
the  defendant,  tne  handwriting  and  authority  of  the  agent  must  be  proved. 
If  the  authority  of  the  agent  were  in  writing  it  shomd  generally  be  pro- 
duced ;  but  the  authority  may  also  be  proved  by  showing  that  the  defen- 
dant has  recognized  the  act  of  the  agent  in  this  instance,  or  in  other 
similar  instances  in  which  he  has  subscribed  ^policies  for  the  defendant ; 
as  where  a  witness  stated  that  he  was  authorized  by  power  of  attorney, 
but  added,  that  the  defendant  had  been  in  the  habit  of  paying  losses  upon 
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policies  which  the  witness  had  subscribed  in  his  name,  the  power  need 
not  be  produced.  Haughton  v.  Ewbank,  4  Camp.  88;  Brocklebank  y. 
Sugrue^  6  0.  &  P.  21.  Where  a  witness  proved  the  agent's  handwriting, 
and  swore  that  he  had  often  observed  him  sign  policies  for  the  defendant, 
but  did  not  know  tiiat  the  defendant  had  given  any  authority  to  sign  that 
policy,  Ld.  Kenyon  held  the  agencv  proved ;  NecU  v.  Erving^  1  £sp.  61 ; 
out  where  the  witness  added  mat  ne  did  not  know  of  any  instance  in 
which  the  defendant  had  paid  a  loss  upon  any  policy  so  subscribed,  Ld. 
Ellenborough  held  the  proof  of  a^ncy  was  incomplete ;  Courteen  v.  TouBt, 
1  Camp.  43,  n.  The  authority  given  to  an  insurance  broker  to  effect  a 
policy  does  not  extend  to  warrant  him  in  cancelling  it.  Xeno$  v.  Wickham^ 
ii.  E.,  2  H.  L.  296. 

A  custom  that  an  agent's  authority  to  underwrite  policies  is  limited  to 
a  particular  sum  is  gcKMl,  although  the  assured  is  not  aware  of  the  limita- 
tion, and  if  the  agent  exceed  the  sum,  the  principal  is  not  bound  by  the 
policy  at  all.    Baines  v.  Ewing^  L.  B.,  1  Ex.  320. 

As  to  insurance  on  an  open  policy,  on  goods  in  ships,  to  be  afterwards 
declared,  see  lonides  v.  Pacific,  <fec.  Insurance  Co.,  L.  B.,  6  Q.  B.  674; 
L.  B.,  7  Q.  B.  617,  Ex.  Gh. ;  St^hens  v.  Australasian  Insur,  Co,,  L.  B., 
8  0.  P.  18 ;  Imperial  Marine  Ineur.  Co,  v.  Fire  Ineur.  Cor.,  4  C.  P.  D.  166. 

In  the  case  of  incorporated  joint-stock  companies  for  insuranoe  the 
policies  often  provide  expressly  on  the  face  of  them  that  the  capital  stock 
and  funds  of  the  company  shall  alone  be  chained,  and  that  no  proprietor 
shall  be  liable  beyond  his  share  in  it.  In  su<m  cases  the  insured  cannot 
sue  the  proprietors  as  general  partners  jointly  liable  in  eolido,  even  if  the 
stock  and  funds  be  adequate ;  and  it  is  questionable  whether  such  a  policy 
amounts  to  a  joint  conbtLct  at  all,  or  to  a  contract  with  each  propri^or  in 
proportion  to  his  share,  or  to  a  separate  contract  with  the  oirectorB  who 
signed  the  policy  in  pursuance  of  the  deed  of  settlement.  See  ffaUcet  v. 
Merchant  Traders'  Insurance  Co,,  13  Q.  B.  960;  Hallett  v.  DowdaU,  18  Q. 
B.  2 ;  21  L.  J.,  a  B.  98,  Ex.  Ch. 

The  usage  of  a  particular  trade  will  be  regarded  in  the  constmction  of 
policies,  and  every  underwriter  is  supposed  to  be  acquainted  with  it^ 
Noble  V.  Kennoway,  2  Doug.  510,  and  cases  cited  ante,  pp.  22  et  seq. 
As  to  the  stamp  and  alteration  of  tiie  policy,  see  ante,  pp.  261,  264. 

An  action  will  lie  at  the  suit  of  the  agent  or  other  person  in  whose  name 
the  insurance  was  effected ;  Provincial  Insur,  Co,  of  Canada  v.  Ledue, 
L.  B.,  6  P.  0.  224 ;  and  a  principal  may  ratify  an  insurance  made  for  his 
benefit  after  knowledge  of  loss ;  Williams  v.  N,  China  Insur.  Co,,  1  C.  P. 
D.  757 ;  or  the  action  may  be  brought  in  the  name  of  the  person  inte- 
rested, vide  ante,  p.  92.  Policies  are  frequently  under  seal,  but  the  matters 
to  be  proved  are  substantially  the  same  whatever  be  the  form  of  the  state- 
ment of  claim. 

Interest  in  the  ship,  how  proved,"]  Insurances  without  interest,  or 
wagering  policies,  on  British  snips,  or  goods  therein,  are  void  by  19  Geo. 
2,  c.  37,  s.  1,  and  the  interest  mu£(t  be  proved  otherwise  than  by  the 
policy  itself.  Interest  is  not  in  issue  unless  traversed.  In  the  case  d 
loreign  ships,  interest  need  not  be  alleged  or  proved.  Thdlusson  t. 
Fletcher,  1  Doug.  315 ;  Craufurd  v.  Hunter,  8  T.  E.  13 ;  Nanites  v.  Thomp- 
son, 2  East,  385. 

The  interest  in  the  ship,  as  stated  in  the  claim,  may  be  proved,  prtm^ 
/oeie,  by  evidence  of  possession  of  the  ship ;  or,  of  acts  of  ownership,  as 
directing  the  loading  of  the  ship,  purchasing  the  stores,  paving  the  peopls 
employ^,  &c.  Amery  v.  Sogers,  1  Esp.  209 ;  Thomas  v.  Foyle,  6  Eisp,  88. 
A  common  mode  of  proof  is  to  call  the  master,  who  will  prove  that  he  was 
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appointed  and  employed  by  the  parties  in  whom  the  interest  is  averred ; 
and,  thouffh  it  should  appear  on  cross-6xamination,  that  the  plsdntLff 
claims  nnoer  a  bill  of  sale,  it  is  not,  on  that  account,  necessary  lor  Tiim 
to  produce  the  bill,  or  the  ship's  register,  unless  such  further  eyidence 
should  be  rendered  necessary  in  support  of  the  primd  facie  proof  of 
ownership,  in  consequence  of  proof  to  the  contrary.  Robertson  v.  French, 
4  East,  136;  Pirie  v.  Anderson,  4  Taimt.  652.  Where  the  interest  is 
averred  in  persons  who  have  never  been  in  possession  of  the  ship,  it  may 
be  proved  by  showing  the  ownership  of  the  persons  under  whom  such 
parties  claim,  and  the  derivative  title  from  them — ^viz.,  the  bill  of  sale; 
but  now,  by  the  Merchant  Shipping  Act,  1854  (17  &  18  Yict.  c.  104), 
8.  107,  and  18  &  19  Yict.  c.  91,  s.  15,  the  register,  or  an  examined  or 
certified  copy  thereof,  may  now  be  used  as  primd  fade  proof  of  ownership. 
See  Effect  of  ship's  register,  ante,  p.  216. 

Interest  in  Ship— Insurable  Interest^]  A  person  who  lends  money  for 
repairs  of  a  ship  nas  no  insurable  interest  in  it,  and,  as  a  master  has  no 
power  to  hypothecate,  an  hypothecation  of  the  ship  by  the  master  giveB 
no  insurable  interest  to  such  a  creditor.  StainbarJc  v.  Fenning,  11  G.  B. 
51 ;  20  L.  J.,  0.  P.  226;  Stainbank  v.  Shipard,  13  0.  B.  418;  22  L.  J., 
Ex.  341,  Ex.  Gh.  And,  quaere,  whether  a  valid  hypothecation  would  give 
fiuch  interest.    8.  0.  0. 

If  the  assured  assign  away  his  interest  in  the  ship  before  the  loss  he 
cannot  recover,  except  as  trustee  for  the  assignee,  n^ere  there  has  been 
an  agreement  that  it  shall  be  kept  alive  for  the  benefit  of  the  latter. 
FowUs  V.  Innes,  11  M.  &  W.  10;  if,  of  England  Oil  Cake  Co,  v.  Archangel 
Ins,  Co,,  L.  B.,  10  Q.  B.  249.  But  an  assignment  by  way  of  mortgage, 
though  in  terms  absolute,  wiU  not  prevent  the  assured  from  recovering. 
Ward  V.  Beck,  13  0.  B.,  N.  8.  668 ;  32  L.  J.,  0.  P.  113. 

Interest  in  goods,  how  proved — Bill  of  lading,"]  The  interest  in  goods 
may  be  proved  primd  fade,  like  the  interest  in  the  ship,  by  evidence  of 
possession  and  acts  of  ownership.  It  is  also  frequently  proved  by  the 
production  of  the  bill  of  lading.  A  bill  of  lading  directing  the  delivery 
of  the  goods  to  the  consignee  is  evidence  of  interest  in  him,  the  captain 
proving  that  he  received  the  goods  under  it;  M* Andrew  y.  Bell,  1  Esp. 
373 ;  and  where  the  goods  are  made  deliverable  to  the  consignor,  the  bill 
indorsed  by  him,  eimer  specially  or  in  blank,  is  evidence  of  interest  in 
the  indorsee,  or  holder;  Lickbarrow  v.  Mason,  2  T.  B.  71 ;  but  such  evi- 
dence is  primd  facie  only,  and  not  conclusive ;  Seagrave  v.  Union  Marine 
Insurance  Co.,  L.  B.,  1  C.  P.  305.  The  signature  of  deceased  master  to 
the  bill  of  lading,  as  it  has  the  effect  of  cSoarging  himself,  is  evidence  of 
the  interest  of  tne  consignee;  but,  if  tiie  master  qualifies  his  acknowledg- 
ment by  the  words  '*  contents  unknown,'*  it  is  then  no  evidence  j^er  se, 
Haddow  v.  Parry,  3  Taunt.  303.    Where,  to  prove  property  in  a  cargo  by 

furchase  beyond  seas,  the  plaintiff  produced  a  bill  of  parcels  of  one  Q.,  at 
Petersburg,  with  his  receipt  to  it,  and  proved  his  hand,  Lee,  C.  J.,  admitted 
it  as  evidence  against  the  insurers.    Bussel  v.  Boheme,  Str.  1127. 

Interest  in  goods — Insurable  interest,"]  An  averment  that  the  plaintiffs 
were  •interested  in  the  profits  to  arise  from  the  sale  of  goods  which  H.  & 
Co.  had  sold  to  them,  is  not  satisfied  by  showing  an  oral  agreement  for 
the  sale  to  the  plaintiffs  not  capable  of  being  enforced  against  H.  &  Go. 
StoiJcdale  v.  Durdop,  6  M.  &  W.  224.  A  mere  equitable  interest  in  goods 
is  an  insurable  one ;  thus,  where  A.,  being  indebted  to  B.,  indorses  a  bill 
of  lading  to  C.,  with  a  letter  telling  him  te  hold  the  goods  in  trust  for  B.» 
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B.  has  an  insurable  intereet ;  HiU  y.  Secretanj  1  B.  &  P.  315 ;  but  a  mere 
affent,  who  hag  not  possession,  nor  any  lien  on  the  goods,  has  no  insur* 
able  interest  in  them.  Seagrave  y.  Union  Marine  Ineur,  Co. ,  ante,  p.  407 .  A 
lien  on  goods  is  insurable;  as,  where  the  plaintiff,  owner  of  a  ship,  which, 
had  been  abandoned,  but  afterwards  broufi^ht  into  harbour,  togeuer  witli 
goods,  by  salyors,  was  obliged  to  pay  we  whole  salyage,  and  thereby 
aoquired  a  Hen  on  the  cargo  for  contribution  in  the  nature  of  genex^u. 
ayerage;  Briggs  y.  Merchant  Traders^  Inmr,  Aes.,  13  Q,  B.  167;  each. 
interest  is  sufficiently  desCTibed  as  ayerage  expenses.  S.  C.  A  person 
who  insures  goods  lost  or  not  lost  may  recoyer,  thouffh  he  acquired  his 
interest  after  a  partial  loss  of  them,  if  he  bought  wimout  knowledge  of 
the  loss.  SviherJund  y.  PraU,  11  M.  &  W.  296.  But,  after  knowledge 
of  loss,  no  assent  or  election  by  the  purchaser  to  the  appropriation  of 
goods  under  a  contract  of  sale  will  enable  him  to  throw  a  liability  on  the 
assured  which  did  not  exist  at  the  time  of  loss.  Andereon  y.  Morice,  L.  B., 
10  C.  P.  609,  Ex.  Ch. ;  1  Ap.  Oa.  713,  D.  P.  The  question  whether  A. 
has  an  insurable  interest  in  goods  contracted  to  be  sold  to  him  depends 
on  whether  he  is  liable  for  the  price  whether  they  be  lost  or  not.  S.  C.  ; 
Stock  y.  IngliSy  12  Q.  B.  D.  664,  0.  A. ;  10  Ap.  Ca.  263,  D.  P.  See  also 
Colonial  Inmr,  Co.  of  New  Zealand  y.  Adelaide  Marine  Inmir.  Co,^  12 
Ap.  Ca.  128,  P.  G.  It  is  sufficient  if  the  policy  specify  the  subject- 
niatter  of  insurance,  and  it  is  not  necessary  to  describe  the  assnred's 
interest  in  it,  unless  his  interest  is  such  as  to  affect  the  risk  insured 
agaiast.  Dixon  y.  WhUworthy  4  C.  P.  D.  371,  375  (reyersed  in  C.  A.,  on 
another  point,  W.  N.  1880,  p.  43,  H.8.),  following  Mackenzie  v.  Whit-^ 
worth,  L.  E.,  10  Ex.  142 ;  1  Ex.  D.  36,  Ex.  Ch.  Thus,  an  underwriter 
*'  on  goods  "  may  re-insure  by  the  same  description ;  and  the  policy  need 
not  be  expressed  to  be  a  re-insurance.  S.  C.  The  assignee,  after  loss,  of 
the  policy  of  insurance,  may  now  recoyer  in  his  own  name,  vide  ante, 
p.  405. 

If  it  be  ayerred  that  the  plaintiff  was  interested  at  the  tune  of 
effecting  the  policy,  it  is  immaterial ;  it  is  sufficient  to  show  that  he  wa» 
interested  at  the  commencement  of  the  risk.  Rhind  y.  WHkinMrn^  2 
Taunt.  237.  Where  a  policy  was  effected  for  all  persons  interested,  and 
B.  was  in  fact  interested  at  the  time,  but  had  not  authorized  the  insur- 
ance, it  is  sufficient  to  proye  an  adoption  of  the  policy  by  B.  after  the 
loss.  Hagedom  y.  Oliverson,  2  M.  &  S.  485;  Cory  y.  Patton,  L.  E.,  ^ 
a  B.  577. 

As  to  the  right  of  a  particular  owner  to  insure  goods  for  their  full 
yalue,  for  the  benefit  of  himself  and  the  general  owner,  see  Ehaworth  y. 
Alliance  Marine  Insur.  Co.,  L.  B.,  8  C.  P.  596,  where  the  proper  ayer- 
ment  of  interest  is  also  discussed.  The  judgment  in  this  case  was 
reyersed  in  the  Ex.  Ch.  upon  terms,  the  damages  being  reduced  so  as  to 
represent  the  loss  sustained  by  the  plaintiff  sSone.  See  43  L.  J.,  C.  P. 
394,  n. 

By  the  Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Yict. 
c.  63),  s.  55,  insurances  against  (1)  loss  of  Ufe  or  personal  injury  caused 
to  any  person  carried  in  any  ship;  (2)  damage  or  loss  caused  to  any 
goods,  merchandize,  or  other  things  whatsoeyer  on  board  any  ship; 
(3)  loss  of  life  or  personal  injury,  b;^  reason  of  tiie  improper  nayigation  of 
any  ship,  caused  to  any  person  carried  in  any  other  snip  or  boat ;  (4)  loss 
or  damage,  by  reason  of  the  improper  nayigation  of  any  ship,  caused  to 
any  other  ship  or  boat,  or  to  any  goods,  merchandise,  or  other  things 
whatsoeyer  on  board  any  other  ship  or  boat,  and  occurring  without  ^e 
actual  fault  or  priyity  of  the  owners,  shall  not  be  inyidid  by  reason  of  the 
nature  of  the  nsk. 
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Insurance  of  freight,'^  The  interest  of  a  shipowner  in  the  profit  ex- 
pected from  carrying  his  own  goods  is  properly  described  and  insured  as 
freight.  Flint  v.  Flemyn^f,  1  B.  &  Ad.  46 ;  Devavx  v.  iPAneon,  5  N.  C. 
519.  As  to  the  nature  of  this  insurance,  see  Potter  y.  Rankin^  L.  E.,  6 
H.  L.  83 ;  in  this  case  the  insurance  was  of  specific  chartered  freight,  ta 
be  earned  on  a  future  voyage,  against  perils  to  be  incurred  in  the  current 
one.  As  to  the  term  freight  including  passage-money,  see  Denoon  y.  Home 
and  Colonial  Ineur,  Co.^  L.  B.,  7  G.  P.  341.  In  a  yalued  policy,  the  court 
will  inquire  of  what  freight  insured  consisted  to  ascertain  whether  the 
claim  has  been  satisfied  or  not.  WilliaTM  y.  N.  China  Ineur.  Co,,  1  0.  P.  D. 
757,  0.  A. 

Inception  and  end  of  the  risk,!  The  risk  begins  at  the  port,  when  the 
insurance  is  on  a  yoyage  **  at  ana  from,"  &c. ;  Palmer  y.  MarehaU,  8  Bing. 
79,  317  ;  as  soon  as  the  ship  is  geographically  within  the  port ;  Haughton 
y.  Empire  Marine  Insur.  Co,,  L.  E.,  1  JBx.  206;  or  at  the  beginning  of  the 
yoyage,  when  the  insurance  is  "from"  the  port;  Small  y.  Gibson,  16  Q.  B. 
156,  167;  20  L.  J.,  Q.  B.  162,  Ex.  Ch.  The  words  "port  or  ports  of 
loading"  in  the  proyince  of  B.  A.  include,  not  merely  those  places  techni- 
cally called  ports,  but  all  places  to  which  ships  are  accustomed  to  resort 
for  the  purpose  of  taking  in  cargo,  narrower  y.  Hutchinson,  L.  E.,  4  Q.  B. 
523.  It  makes  no  difference  that  by  the  regulations  of  the  proyiuce  a  yeesel 
which  has  loaded  at  such  port  cannot  proceed  direct  homewards.  Id. 
The  judgement  was  reyersed  on  other  grounds,  but  these  points  were 
affirmed  by  majority  of  the  Ex.  Oh.,  L.  B.,  6  Q.  B.  684,  689.  The  term 
"port"  must  be  imderstood  in  its  popular  or  commercial  sense.  Hunter  y. 
N,  Marine  Insur,  Co,,  13  Ap.  Ca.  717,  D.  P. ;  and  see  Pricey, Livingetone, 
and  Sailing  Ship  Oarston  Co,  y.  Hickie,  cited  post,  p.  451. 

By  a  charter-party,  a  yessel,  after  discharging  ner  outward  cargo  for 
owner's  benefit,  was  to  proceed  to  G.  or  I.,  as  ordered  at  0.  or  S.  by  the 
charterer's  agents,  and  tnere  load  a  careo,  and  therewith  proceed  home- 
wards, and  mscharge  at  a  port  in  the  United  Kingdom,  and  so  end  the 
yoyage ;  it  was  held  that  tne  yoyage  commenced  from  the  period  of  the 
dischai^  of  the  outward  cargo.  Bruce  y.  Nicolopulo,  11  Exch.  129;  24 
L.  J.,  Ex.  321.  See  Valente  y.  Gihhs,  6  C.  B.,  N.  8.  270 ;  28  L.  J.,  C.  P. 
229.  A  charter-party,  with  the  usual  clause  against  sea  perils  during  the 
yoyage,  stipulatecl  that  a  certain  steamer  at  N.,  being  tieht,  &c.,  and 
fitted  for  the  yoyage,  should  proceed  to  the  usual  place  of  loading  at  N. 
(or  as  near  thereto  as  could  safely  be  got),  and  there  load  and  proceed  to 
A. :  it  was  held,  that  the  yoyage  commenced  from  her  starting  from  her 
then  berth  for  the  loading  place,  and  that  the  exception  appued  to  that 
portion  of  the  yoyage.  Barker  y.  M* Andrew,  18  0.  B.,  N.  S.  769;  34 
L.  J.,  0.  P.  191.     See  also  Nottebohn  y.  Bichter,  18  Q.  B.  D.  63,  0.  A. 

In  the  case  of  a  time  policy  {i,  e, ,  an  insurance  within  certain  dates  with- 
out regard  to  a  particular  yoyage),  the  risk  begins  at  the  first  date.  See 
Sfafj^ordshire  Tramways  Co.  y.  oicknese,  <fec.,  Aaeur,,  post,  p.  440. 

Where  the  yessel  is  lost  in  the  course  of  a  yoyage  for  which  she  is 
insured,  some  proof  of  the  inception  of  the  yoyage,  or  risk,  must  be  giyen. 
Koster  y.  Innes,  "Rj,  &  M.  333.  This  may  be  proved  by  some  of  the  crew ; 
or  proof  of  a  particular  destination  by  charter-party  will  afford  a  presump- 
tion that  she  sailed  on  the  chartered  yoyage ;  so,  proof  of  her  clearing  out 
for  aparticular  port  would  be  eyidenoe  that  she  set  sail  for  that  port ;  per 
Ld.  Mlenborough,  C.  J.  Cohen  y.  Hinckley,  2  Camp.  62.  So,  proof  of  a 
conyoy-bond  for  a  particular  port,  signed  by  the  captain,  coupled  with  the 
testimony  of  the  custom-house  officer  that  a  certificate  and  other  papers 
for  such  a  yoyage  would,  in  the  regular  course  of  office,  be  deliyered  to 
the  captain  before  he  sailed,  together  with  proof  of  his  sailing,  is  primd 
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fade  evidence  of  the  ship  having  sailed  on  such  yojage.  lUd.  A  Hcenoe 
for  the  port  mentioned  in  the  policy  is  primd  fa^de  evidence  to  the  same 
effect.  Marshall  v.  Parker,  2  Gamp.  69.  If  the  statement  of  daim  aver 
that  the  ship  sailed  after  the  makmg  of  the  policy,  but  in  fact  it  was 
before,  the  variance  is  not  material.    Peppin  y.  Solomons,  5  T.  B.  496. 

The  risk  in  the  case  of  a  voyage  policy  on  the  ship  to  a  port  without 
any  provision  as  to  her  safety  there,  terminates  when  she  is  anchored  at 
the  port  in  the  usual  place  for  discharge  of  her  cargo.  Stone  t.  Marine 
Insur,  Co,,  &c,y  1  Ex.  D.  81.  But,  the  policy  usually  extends  in  terms  to 
the  end  of  a  period  of  24  hours  after  mooring  in  safety  in  port,  and  the 
underwriters  are  not  liable  for  a  seizure  after  the  24  hours,  though  for 
smuggling  committed  on  the  voyage ;  Lockyer  v.  Offley,  1  T.  B.  252 ;  but, 
where  during  the  24  hours  the  ship  is  compelled  to  go  back  for  perform- 
ance of  quarantine,  the  risk  continues ;  Waplea  v.  Eamee,  2  Str.  1243.  A. 
eliip  was  insured  from  L.  to  certain  ports  and  during  30  days'  stay  in  her 
last  port  of  discharge,  and  in  another  part  of  the  pohcy  the  risk  was  stated 
to  continue  until  she  had  moored  at  anchor  24  hours  in  good  safety ;  held 
that  Hie  30  days  did  not  begin  to  run  till  the  expiration  of  the  24  hours. 
Mercantile  Marine  Ineur.  Co.  y.  Titherington,  5  B.  &  S.  765 ;  34  L.  J., 
Q.  B.  11 ;  Gamhlea  v.  Ocean  Marine  Ins.  Co.,  1  Ex.  D.  141,  G.  A.  Where 
the  risk  was  **  at  and  from  A.  to  B.,  and  for  30  days  after  arrival,"  **  upon. 
the  ship,  &o.,  until  she  hath  moored  at  anchor  24  hours  in  good  safefy," 
it  was  held,  that  after  the  expiration  of  30  days  &om  the  arrival  and 
mooring  of  the  vessel,  and  her  having  remained  as  a  vessel,  though  not 
sound,  for  24  hours,  the  underwriters  were  not  responsible  for  a  subse- 
quent total  loss.    Lidgett  v.  Secretan,  L.  B.,  5  G.  P.  190. 

Ajs  to  re-insurance  by  one  insurance  company  under  a  running  policy 
with  another  company,  see  QUdstanes  v.  R.  Exch.  Ins.  Co.,  5  B.  &  S.  797 ; 
34  L.  J.,  Q.  B.  30;  such  policy  is  good,  although  the  subject-matter  of 
the  insurance  was  declared  after  notice  to  all  parties  of  the  loss  of  the 
yessel,  although  it  was  not  then  known  that  the  insurers  had  any  insur- 
able interest  tiaerein.    S.  G. 

In  the  case  of  goods,  the  risk  depends  on  the  agreement  of  the  parties, 
but,  it  usually  begins  with  the  loading  on  board,  and  ends  with  tne  safe 
discharge,  including  their  passage  to  the  shore  by  usual  means.  Tiemey 
y.  Etherington,  cited  per  cur.,  1  Burr.  348;  3  Kent,  Gom.  309;  see 
Australian  Agricultural  Co.  y.  Saunders,  L.  B.,  10  G.  P.  668 ;  and  C<danial 
Insurance  Co^of  New  Zealand  v.  Adelaide  Marine  Insur.  Co.,  12  Ap.  Ca. 
128,  P.  G.  Where  the  insurance  was  on  goods  *'at  and  fix>m  a  givea 
port,  beginning  the  adventure  from  the  loading  at  as  above,"  a  construc- 
tive loa£ng  at  the  port  is  sufficient;  as,  if  the  goods  have  been  partially 
reloaded,  or  there  hoA  been  a  material  alteration  in  the  ownership  of  the 
goods  or  the  voyage,  on  the  arrival  of  the  ship  at  the  port  with  the  goods 
already  aboard.  Carr  v.  Montefiore,  5  B.  &  S.  408,  425;  33  L.  J.,  Q.  B. 
57,  256.  See  also  Joyce  v.  Realm  Marine  Insur.  Co.,  L.  B.,  7  Q.  B.  580. 
It  seems  that  evidence  of  brokers  and  merchants  is  admissible  to  prove 
what  is  the  custom  as  to  when  the  outward  bound  risk  determined  in 
order  to  show  when  the  homeward  bound  risk  commenced.  Camden  v. 
Cowley,  1  W.  Bl.  417.  The  risk  may  include  land  transit.  Bodocanacki 
y.  EllioU,  L.  B..  8  G.  P.  649;  L.  B,  9  G.  P.  518,  Ex.  Oh.  A  poliw  in- 
duding  *  *  all  risk  of  craft  until  the  goods  are  discharged  and  safely  landed," 
does  not  cover  the  risk  to  the  goods  while  waiting  on  lighters  at  the  port 
of  discharge  for  delivery  on  an  export  yessel.  HotUder  y.  Merchants 
Marine  Insur.  Co.,  17  Q.  B.  D.  354,  0.  A. 

The  risk  on  insurance  of  freight,  in  the  absence  of  express  provisions, 
begins  when  the  goods,  or  part,  are  on  board,  or  the  ship  is  at  the  port  ol 
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loading  in  a  condition  to  take  them  on  board.  Tcnge  y.  WaUs,  2  Str.  1251 ; 
Devaux  y.  *PAn9onj  5  N.  C.  519 ;  WilliaiMon  y.  InTieSy  1  M.  &  Bob.  88 ;  8 
Bing.  81,  n. ;  Barber  y.  Fleming^  L.  E.,  5  Q.  B.  59 ;  Foley  y.  United  Fire, 
Ac,  Insur,  Co,,  L.  B.,  5  0.  P.  155,  Ex.  Gh. ;  and  Jones  y.  Nepttme  Marine 
Insur.  Co.,  L.  B.,  7  Q.  B.  702;  3  Kent,  Com,  270,  311. 

Shipment  of  the  goods.'}  Tbe  shipment  of  goods  on  board  is  usually 
proyed  by  the  captain ;  and,  if  he  be  dead,  the  production  of  the  bill  of 
lading,  and  proof  of  his  handwriting  will  be  eyidence  of  the  shipping  as 
well  as  of  the  interest,  but  not  if  he  add  **  contents  unknown ; "  Haddow 
y.  Farry,  3  Taunt.  303 ;  nor,  if  he  be  aJiye ;  Dickson  y.  Lodge,  1  Stark. 
226.  l?he  copy  of  an  official  report,  made  in  pursuance  of  the  Customs' 
Acts,  12  Oar.  2,  by  the  searcher  of  the  customs,  containing  an  account  of 
the  cargo  exported,  has  been  admitted  to  proye  the  shipping,  without 
calling  the  searcher.    Johnson  y.  Ward,  6  E^.  48. 

In  an  action  upon  a  policy  on  freight,  the  assured  must  show  that  some 
freight  would  haye  been  earned,  either  by  preying  that  some  goods  were 
put  on  board,  or  that  there  was  some  contract  for  doing  so.  Flint  y. 
Flemyng,  1  B.  &  Ad.  45 ;  Devaux  y.  J^ Anson,  ante,  p.  409. 

Compliance  with  warrawHes.'\  Warranties  are  expressed  or  implied. 
They  are  in  the  nature  of  conditions  precedent.  Where  the  policy  con- 
tains an  express  warranty,  and  the  defence  raises  the  poiat  of  non-com- 
pliance therewith,  a  literal  and  strict  compliance  with  it  must  be  proyed ; 
it  is  not  sufficient  to  show  something  tantcunount  to  a  performance,  unless 
it  be  a  waiyer  or  dispensation  of  performance,  which  must  be  pleaded  as 
such,  and  not  as  a  compliance.  Pawson  y.  Watson,  Cowp.  785 ;  2  Wms. 
Saund.  201,  201a,  (1);  Croocketoit  y.  Fletcher,  1  H.  &  NT  893;  26  L.  J., 
Ex.  163.  But,  an  amendment  to  admit  evidence  of  such  a  defence  would 
be  allowed  in  a  proper  case,  vide  ante,  pp.  286  et  seq. 

A  memorandum  written  on  a  separate  piece  of  paper  cannot  be  con- 
sidered a  warranty.  Pawson  y.  BameveU,  1  Doug.  12,  n.  But,  if  a  sepa- 
rate paper  be  referred  to  in  the  policy,  it  may  thereby  become  part  of  the 
policy,  and  constitute  a  warranty.  WorsUy  y.  Wood,  6  T.  K.  710  (fire 
policy);  CoUedge  y.  Harty,  6  Exch.  205;  20  L.  J.,  Ex.  146;  Heath  y. 
jDurant,  12  M.  &  W.  438.  It  is  immaterial  whether  tiie  warranty  is  in  the 
margin  or  in  the  body  of  the  poUcy.  Bean  y.  Stupart,  1  Doug.  11;  De 
Hahn  y.  Hartley,  1  T.  B.  343.  A  warranty  may  be  waiyed  by  a  memo- 
'  randum  on  the  policy  without  a  stamp,  under  the  30  &  31  Vict.  c.  23, 
s.  10  {ante,  p.  264),  Hubbard  y.  Jackson,  4  Taunt.  169 ;  Weir  y.  Aberdeen, 
2  B.  &  A  325 ;  decided  under  35  Geo.  3,  c.  63,  s.  13. 

A  warranty  of  ''no  iron  ....  exceeding  tiie  net  registered  tonnaffe," 
is  broken  by  a  shipment  of  steel  beyond  that  amoimt.  Hart  y.  Standard 
Marine  Insur.  Co.,  22  Q.  B.  D.  499,  G.  A. 

Warranty  of  sailing.']  To  satisfy  a  warranty  "  to  depart"  on  or  before 
a  narticular  aay,  the  yessel  must  be  out  of  port  on  or  before  that  day ; 
Moir  y.  B.  Exch.  Assur.  Co.,  3  M.  &  S.  461 ;  6  Taimt.  241 ;  but,  a  warranty 
''to  sail"  is  satisfied  by  the  ship  breaking  ground  and  getting  under 
weigh ;  S.  0. ;  Lang  y.  Anderdon,  3  B.  &  0.  495.  Where  the  insurance 
was  from  an  inland  port,  as  Lyons,  and  the  ship  left  that  port  before  the 
day,  without  her  masts  and  heayy  tackle,  which  she  afterwards  took  in  at 
Marseilles  (this  bein^  the  usual  course)  without  unreasonable  delay,  but 
did  not  sail  thence  till  after  the  day ;  it  was  held  that,  looking  at  the 
nature  of  the  yoyage,  and  the  mercantile  usase  in  similar  adyentures,  she 
had  complied  with  tiie  warranty  to  sail  by  tae  giyen  day,  and  with  the 
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implied  warrant  of  seaworthiness.  Bouillon  y.  Lupion,  16  C.  B.,  N.  S. 
113;  33  L.  J.,  G.  P.  37;  and  see  Dixon  y.  Sadler,  post,  p.  413.  Bat, 
unless  the  ship  is  unmoored,  the  warranty  to  sail  is  not  complied  with. 
NeUon  y.  Salvador,  M.  &  M.  309.  Sailing  before  the  yessel  has  got  her 
clearances,  and  is  equipped  for  the  yoyi^,  is  not  a  sailing  within  the  war- 
ranty. Bidsdale  y.  Nevmham,  3  M.  &  d.  456.  So,  if  the  ahip  leaye  the 
harl)our  on  the  day  without  a  sufficient  crew  on  board,  though  the  re- 
mainder of  the  crew  are  engaged  and  ready  to  saiL  Qraham  y.  Barrae, 
5  B.  &  Ad.  1011.  Where  a  yessel  sailed  from  St.  Anne's,  Jamaica,  within 
the  time  of  warranty  with  her  cargo  and  clearances  on  board,  and  called 
at  another  usual  port  in  Jamaica  for  conyoy,  where  she  was  detained  by 
an  embargo  till  after  the  time  of  warranty,  it  waj9  held  that  this  was  a 
sufficient  sailing  from  Jamaica.  Bond  y.  Nutt,  Oowp.  601 ;  Thellu$$on  y.- 
Fergtiaeon,  1  Doug.  360.  A  warranty  to  sail  from  Q.  on  or  before 
Noyember  1st,  contained  in  a  policy  on  a  yessel  *'  at  and  from"  New 
York  to  Q.,  and  thence  to  England,  is  confined  to  the  part  of  the  yoyage 
from  Q.  to  Eogland,  and  the  insurer  is  therefore  liable  for  a  loss  occurring 
after  Noyember  1st  on  the  yoyage  from  New  York  to  Q.  Ba%ne$  y. 
Holland,  10  Ezch.  802 ;  24  L.  J.,  £!x.  204.  In  a  time-policy  a  warranty 
not  to  sail  for  a  particular  country  after  a  certain  day  is  complied  wiui 
by  getting  out  of  the  dock,  and  endeayouring  to  leaye  the  harbour  in  tite 
prosecution  of  the  yoyage ;  it  might  be  otherwise  if  the  warranty  were  to 
sail  from  some  particular  terminus.     Cochra/ne  y.  Fisher,  1  C.  M.  &  B. 


Warrantff  of  flag,']  On  a  policy  on  goods,  in  order  to  proye  a  warranty 
that  the  ship  insured  was  Danish,  proof  of  her  carrying  the  flag  of  l^t 
nation  at  times  when  she  was  free  from  the  danger  of  capture,  and  that 
the  captain  addressed  himself  to  the  consul  of  that  nation  in  a  foreign  port, 
was  held  primd  facie  eyidence.  Arcangdo  y.  Thompson,  2  Camp.  620. 
Under  a  warranty  of  neutrality  it  is  sufficient  to  show  that  the  ship  was 
neutral  when  the  risk  commenced,  though  from  subsequent  hostilities  it 
ceased  to  be  so  during  the  yoyage.  Ec£n  y.  Parkison,  2  Doug.  732.  In 
a  poHcy  of  insurance  on  goods  to  be  carried  in  a  certain  ship,  there  is  no 
implied  warranty  that  the  ship  shall  not  change  her  nationality.  Dent  y. 
Smith,  L.  E.,  4  Q.  B.  414. 

Implied  warranties,]  There  are  also  certain  implied  warranties,  the 
breacn  of  which  will  preyent  the  insured  from  recoyering.  Such  implied 
warranties  are : — ^that  there  shall  be  no  deyiation  from  the  yoyage  insured ; 
that  it  shall  be  commenced  without  unreaaonable  delay;  that  all 
material  circumstances  should  be  disclosed  to  the  underwriters ;  and  that 
the  ship  shall  be  seaworthy ;  and  a  breach  of  these  conditions  ayoids  the 
policy  whether  there  be  fraud  or  not.  SmtiU  y.  Gibson,  16  Q.  B.  158 ;  20 
L.  J.,  Q.  B.  158,  Ex.  Gh.,  per  cur. 

Warranty  of  seaworthiness,]  By  being  seaworthy  "  is  meant  that  the 
ship  shall  be  m  a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all 
other  respects,  to  encoimter  the  ordinary  penis  of  the  yoyage  insured,  at 
the  time  of  sailing  upon  it.  If  the  assurance  attaches  before  the  yoyage 
commences,  it  is  enough  that  the  state  of  the  ship  be  commensurate  to 
the  then  risk ;  and,  if  the  yoya^  be  such  as  to  require  a  different  com- 
plement of  men,  or  state  of  equipment  in  different  parts  of  it,  as  if  it  were 
a  yoyage  down  a  canal  or  riyer  and  thence  across  to  the  open  sea,  it  would 


Warraniy  of  Seaworthiness.  413 

be  enou^li  if  the  yeBsel  were,  at  the  commenoement  of  each  stage  of  the 
navigation,  properly  manned  and  equipped  for  it.  But  the  assured  makes 
no  warranty  to  the  imderwriters  that  tke  vessel  shall  oontinue  seaworthy, 
or  that  the  master  or  crew  shall  do  their  duty  during  the  voyage,  and  their 
negligence  or  misconduct  is  no  defence  to  an  action  on  the  policy  where 
the  loss  had  been  immediately  occasioned  by  the  perils  insured  against." 
Per  Parke,  B.,  in  delivering  the  judgment  of  the  court  in  Dixon  v.  Sadler, 
5  M.  &  W.  414 ;  cited  and  approved  by  the  court  in  Biccard  v.  Shepherd^ 
14  Moo.  P.  0.  494;  Bouillon  v.  Zwpftm,  16  0.  B.,  N.  S.  113;  33  X.  J., 
C  P.  37,  cited  ante,  p.  412;  Davidson  v.  Bumand,  L.  B.,  4  C.  P.  117; 
and  Quebec  Marine  fnsur,  Co,  v.  Oommerdal  Bank  of  Canada,  L.  B.,  3 
P.  C.  234.  An  exception  of  loss  from  unseaworthiness  does  not  restrict 
the  implied  warranty.  S.  0.  Where  the  ship  is  not  seaworthy  when  ^e 
sails  on  her  voyage,  this  is  not  remedied  by  her  becoming  so  afterwards 
and  before  loss.  S.  C,  following  Forshaw  v.  Chabert,  3  B.  &  B.  158 ;  and 
overruling  Weir  v.  Aberdeen,  2  B.  &  A.  320,  324,  on  this  point. 

There  is  a  warranty  of  a  similar  nature,  in  an  insurance  upon  goods, 
with  respect  to  the  amp  on  which  they  are  loaded.  Biccard  v.  Shepherd, 
supra,  in  a  policy  on  deck  cargo,  it  is  insufficient  that  the  ship  is  fit 
safely  to  encounter  weather,  only  because  the  deck  cargo  can  be  readily 
jettisoned.  Daniels  v.  Harris,  L.  B.,  10  G.  P.  1.  But  there  is  no  implied 
warranty  as  to  the  goods  themselves,  that  they  are  seaworthy  for  the 
voyage.  Koebel  v.  Saunders,  17  0.  B.,  N.  S.  71 ;  33  L.  J.,  0.  P.  310.  In 
Biccard  v.  Shepherd^  supra,  there  was  an  insurance  on  copper  ore  *^at 
and  from  the  anchorages  of  H.  and  N.  to  S.,  to  commence  from  the  load- 
ing at  and  from  the  above  ports'' ;  the  ship  was  seaworthy  at  H.,  but 
bcKsame  unseaworthy  at  N.  bv  reason  of  ovenoading,  and  was  lost  after 
sailing  from  N. ;  and  it  was  neld  that  the  insured  could  recover  for  tiie 
ore  shipped  at  H.,  but  not  for  that  shipped  at  N.  See  also  Bouillon  v. 
Lupftcn,  supra.  On  an  insurance  of  goods  imtil  safely  landed,  including 
all  risk  to  and  from  the  ship,  thero  is  no  warranty  that  the  lighters  em- 
ployed to  land  the  cargo  shall  be  seaworthy.  Lane  v.  Nixon,  L.  B.,  1 
O.  P.  412. 

Prima  facie  a  ship  is  presumed  to  be  seaworthy ;  Parker  v.  Potts,  3 
Dow,  23 ;  and  the  onus  of  proving  she  is  not  seaworthy  lies  on  the  de- 
fendants ;  Davidson  v.  Bumand,  supra  ;  but  where  the  inability  of  the 
ship  to  perform  the  voyage  becomes  evident  in  a  short  time  after  sailing, 
the  presumption  is  that  it  arises  from  causes  existing  before  her  setting 
sail  on  the  voyage,  and  that  the  ship  was  not  then  seaworthy ;  and  the 
onus  probandi  in  such  cases  rests  with  the  assured,  to  show  that  the 
inabiuty  arose  from  causes  subsequent  to  the  commencement  of  the 
voyage.  Per  Ld.  Eldon,  in  Watson  v.  Clark,  1  Dow,  344 ;  explained  by 
the  C.  A.  in  Pickup  v.  Thames  &  Mersey  Marine  Insur,  Co.,  3  Q.  B.  D. 
594,  C.  A. ;  Douglas  v.  ScougaU,  4  Dow,  269.  A  ship  is  not  fit  for  a 
voyage  unless  she  sails  with  a  crew  competent  for  the  vovage,  considering 
its  length  and  the  droumstances  under  which  it  is  undertaken.  Therefore, 
where,  on  A  voyage  from  Mauritius  to  London,  there  was  no  one  on  board 
oompetent  to  supply  the  captain's  place  in  case  of  illness,  Lord  Tenterden, 
0.  J.,  left  it  to  tne  jury  whether  me  vessel  was  seaworthy,  and  the  jury 
found  in  the  negative.  Clifford  v.  Hunter,  M.  &  M.  103.  Kent  (3  Com. 
287,  n.)  observes  that  i^hia  ruling  will  hardly  apply  to  short  coasting 
voyages,  and  cites  an  American  case  to  that  effect.  But  where  the  assured 
has  once  provided  a  sufficient  crow,  the  negligence  of  the  crow  at  the  time 
of  the  loss  is  no  breach  of  the  implied  warranty.  Busk  v.  B.  Exch,  Assur. 
Co.,  2  B.  &  A.  73 ;  Diocan  v.  Sadler,  supra. 

There  is  an  implied  warranty  of  seaworthiness  in  a  voyage  policy, 
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though  the  insurance  be  on  an  abandoned  ship  and  cargo  in  the  interest 
of  the  salvor's  lien.  Knill  v.  Hooper,  2  H.  &  N.  277 ;  26  L.  J.,  Ex.  377. 
But  **  seaworthiness'*  is  a  relative  term;  and  it  is  for  the  jury  to  say 
whether  the  ship  was  reasonably  able  to  perform  the  voyage ;  S.  C. ;  as 
it  depends  on  the  nature  of  the  sliip  as  well  as  of  the  voyage  insured  for ; 
and  m  an  action  on  a  policy  (in  the  usual  form),  evidence  of  these  facts  is 
admissible  to  show  the  amount  of  seaworthiness  implied.  Therefore,  on 
a  policy  **  on  the  Gkmges  steamer  from  the  Clyde  to  Oalcutta,"  a  vessel 
constructed  for  river  navigation  fas  was  disclosed  when  the  policy  was 
effected),  and  which,  although  unnt  for  ocean  navigation,  had  been  made 
as  seaworthy  as  her  size  and  construction  would  admit;  it  was  held 
the  underwriters  were  liable.  Burges  v.  Wickham,  3  B.  & S.  669 ;  33  L.  J., 
Q.  B.  17 ;  accord.  Glapham  v.  Langton,  6  B.  &  S.  729 ;  84  L.  J.,  Q.  B.  46, 
Ex.  Oh.  See  also  Bouillon  v.  Lupton,  ante,  p.  413.  As  to  evidence  of 
unseaworthiness,  see  Merchants*  Trading  Co.  v.  Universal  Marine  Co.^ 
cited  L.  B.,  9  Q.  B.  696;  and  Anderson  v.  Morice,  L.  B.,  10  0.  P.  58,  609, 
Ex.  Gh. ;  affirm,  on  this  point,  1  Ap.  Ca.  713,  D.  P.  It  is  not  a  statu- 
tory unseaworthiness  if  a  ship  sail  in  contravention  of  16  &  17  YicL 
c.  107,  ss.  170-2,  with  a  deck  cargo  and  without  a  certificate  of  dearanoe. 
Wileon  v.  Barikin,  L.  B.,  1  Q.  B.  162,  Ex.  Ch. 

There  is  no  implied  warranty  of  seaworthiness  where  the  policy  is  merely 
a  time  poUcy.  Gibson  v.  Small,  4  H.  L.  0.  353 ;  Jenkins  v.  Heyctxk,  8 
Moo.  P.  0.  351 ;  Fawcas  v.  SarsfiM,  6  E.  &  B.  192 ;  25  L.  J.,  Q.  B.  249 ; 
Dudgeon  v.  Pembroke,  2  Ap.  Ca.  264,  D.  P. ;  and  Thompson  v.  Hopper,  6 
E.  &  B.  172 ;  25  L.  J.,  O.  B.  240.  But,  if  the  injury  or  loss  happen  to 
the  ship  at  sea,  when  exposed  to  the  ordinary  operation  of  wmd  and 
waves,  m  consequence  of  its  bein^,  to  the  knowledge  of  the  assured,  in  a 
defective  state,  or  improperly  eqmpped,  the  insurer  will  not  be  liable  for 
injury  thus  occasioned  by  the  misconduct  of  the  assured;  8.  C,  Id.\ 
provided  such  state  was  tne  immediate  cause  of  the  loss ;  S.  C,  E.  B.  & 
E.  1038 ;  27  L.  J.,  Q.  B.  441,  Ex.  Ch.  Where  a  partial  loss  arises,  not 
from  the  perils  inEnired  against,  but  from  the  vice  of  the  subject  of  insur- 
ance, though  this  was  not  known  to  the  assured,  the  insurers  are  not 
liable.  Fawcus  v.  BarsAeld,  svpra ;  see  also  Steel  v.  State  Line  8.  Ship  Co., 
3  Ap.  Ca.  72,  D.  P. 

Where  a  question  arises  as  to  the  seaworthiness  of  a  ship,  8hip-bu^der8y 
though  they  nave  never  se^  the  ship,  may  state  their  opinion  on  examining 
a  survey  taken  by  others,  it  being  a  matter  of  skill  and  science.  Beck- 
with  V.  Sydebotham,  1  Camp.  117 ;  TJiomtonY.  B.  Exch.  Asswr.  Co.,  Peaks, 
25,  vids  ante,  pp.  174,  175. 

Where  the  policy  expressly  admits  seaworthiness,  the  underwriter 
cannot  dispute  it,  even  where  tne  loss  was  by  reason  of  imseaworthiness. 
ParfiU  V.  Thompson,  13  M.  &  W.  392. 

Deviation.']  A  deviation  from  the  voya^  insured  is  a  defence  to  an 
action  on  the  policy,  as  being  a  breach  of  an  imjplied  warranty  on  a  voyage 
policy ;  even  although  the  degree  or  period  of  nsk  is  not  thereby  increased, 
for  the  assured  has  no  right  to  substitute  a  different  risk.  African  Mer- 
chants, Co.  of  V.  British  A  Foreign  Marine  Insur.  Co.,  L.  B.,  8  Thr-  154, 
157,  Ex.  Ch.  In  this  case  the  policy  was  partly  a  voya^  and  partly  a 
time  policy.  Where  the  insurance  is  on  a  voyage  to  a  given  place,  and 
the  captain  when  he  sails  does  not  mean  to  go  to  that  place  at  aU,  he 
never  sails  on  the  voyage  insured,  and  the  policy  does  not  attadbi ;  Wool- 
dridge  v.  Boydell,  1  Doug.  16 ;  but,  where  the  ultimate  termini  of  tlie 
intended  voyage  are  the  same  as  those  described  in  the  policy,  although 
an  intermemato  voyage  be  contemplated,  the  voyage  is  to  be  considered 
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the  same  until  the  yessel  arrives  at  the  diyiding  i>oint  of  the  two  voyages. 
The  departure  from  the  course  of  the  vo^a^e  insured  then  becomes  a 
deviation ;  hut,  before  the  arrival  at  the  dividing  point,  there  is  no  more 
than  an  intention  to  deviate,  which  alone  will  not  vitiate  the  policy. 
Kewletf  V.  Byan,  2  H.  Bl.  343 ;  Hare  v.  Travis,  7  B.  &  0.  14.  It  is  a 
deviation  avoiding  the  policy  to  slacken  sail  for  the  purpose  of  acting  as 
convoy  to  a  prize ;  Lawrence  v.  SydebotTiamy  6  Eeist,  45 ;  or,  to  take  a 
vessel  in  tow.  Scaramanga  v.  Stamp,  5  0.  P.  D.  295,  C.  A.  But,  a 
deviation  for  the  purpose  of  saving  life  is  not  a  forfeiture  of  the  ^licy ; 
MctM,  if  for  the  mere  purpose  of  saving  property.  S.  C.  All  deviations 
by  reason  of  inevitable  accident  or  stress  of  weather,  to  obtain  needful 
provisions,  or  do  needful  repairs,  or  avoid  capture,  are  implied  exceptions 
to  the  warranty.  3  Kent,  Com.  316, 317 ;  per  cur, ,  in  Urqukart  v.  Barnard, 
1  Taunt.  456 ;  O'BeiUy  v.  Gonne,  4  Camp.  249.  A  deviation  does  not  dis- 
charge the  insurer  from  liability  for  previous  loss,  but,  only  from  loss 
accruing  after  the  deviation.  6^eenv.  I^n^,  2Ld.Baym.  840,*  2Salk.444. 
If  there  be  in  the  policy  liberty  to  touch  at  several  named  ports,  and  the 
order  of  touching  is  specified  in  it,  that  must  be  followed,  otherwise  they 
must  be  visited  in  the  order  usual  on  similar  voyages,  unless  circumstances 
justify  a  different  order.  Oairdner  v.  Senhouse,  3  Taunt.  16 ;  3  Kent, 
Com.  314,  315.  Liberty  to  call  at  any  ports  applies  only  to  sudi  ports  as 
are  substantially  within  the  course  of  the  voyage.  Leduc  v.  Ward,  20 
Q.  B.  D.  475,  C.  A.  Where  the  policy  was  **  at  and  from  B.  A.  and  port 
or  ports  of  loading  in  the  province  of  d.  A.,"  and  the  vessel  went  to  L.  in 
the  province  to  load,  and  not  getting  a  fuU  cargo  there,  returned  to  B.  A. 
to  complete  her  cargo,  and  on  the  voya^  there  was  lost ;  it  was  held  that 
there  had  been  no  deviation ;  though  it  would  have  been  otherwise  had 
the  vessel  once  started  from  L.  on  her  way  home.  Harrower  v.  HiUchinson, 
L.  B.,  4  Q.  B.  523.  The  judgment  was  reversed  on  other  grounds  in  L.  B., 
6  a  B.  584,  Ex.  Ch. 

In  the  case  of  an  insurance  "  at  and  from  a  port,"  an  unreasonable 
delay  of  the  ship  in  reaching  the  port,  so  that  the  risk  is  varied,  will 
prevent  the  pohcy  from  attaching.  Mount  v.  Larhine,  8  Bins.  108 ;  De 
Wolfy,  Archangel  Insur,  Co,,  L.  B.,  9  Q,.  B.  451.  So,  where  we  delay  is 
after  the  risk  has  attached,  and  is  not  caused  by  the  perils  insured  against, 
it  is  in  the  nature  of  a  deviation,  and  the  underwriter  is  discharged. 
Palmer  v.  Marshall,  8  Bins.  79,  317.  Unreasonable  delay  is  properly  a 
question  for  the  jury.  Pcumer  v.  Marshall,  supra;  Hamilton  v.  Shedaon, 
3  M.  &  W.  49.  But,  in  case  of  a  seeking  ship,  much  greater  latitude  for 
the  seeking  adventure  must  be  allowed.  Phillips  v.  Irving,  7  M.  &  Gr. 
325. 

Full  disdosure."]    See  post,  pp.  432  et  seq.,  Concealment. 

Other  implied  warranties,"]  There  is  no  implied  warranty  on  the  part  of 
the  owner  of  goods  insured,  that  the  ship  shall  be  in  all  respects  properly 
documented;  therefore,  where  the  captam  neglected  to  mention  the  gooaa 
in  the  ship's  manifest,  as  required  by  13  &  14  Car.  2,  c.  11,  &c,,  Una  was 
held  no  defence  by  tiie  underwriter  against  the  owner  of  the  goods. 
CarrutTiers  v.  Oray,  3  Camp.  142.  Nor  does  the  owner  of  goods  warrant 
that  the  ship  shall  not  change  her  nationality,  although  the  loss  is  occa- 
sioned by  such  change.  Dent  v.  Smith,  L.  B.,  4  Q.  B.  414.  Goods  must 
be  properly  stowed ;  but  lading  them  on  deck  is  not  necessarily  improper, 
as  some  writers  have  supposed.    Milward  v.  Hihbert,  3  Q.  B.  120. 

Lieence,"]  Where  the  voyage  has  been  legalised  by  a  licence,  such  licence 
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must  be  prodaoed  unlees  lost,  when  oral  evidence  of  its  contents  is  admis- 
sible. Kennngton  v.  Inglis^  8  East,  2S8.  But,  where  a  Hoence  was  granted 
by  the  Secretary  of  State  in  this  country  pursuant  to  48  Geo.  3,  c.  126,  oral 
evidence  was  excluded  on  the  ground  that  there  must  have  been  some 
register  of  it  preserved  in  the  office  of  the  Secretary  of  State,  which  would 
be  better  than  oral  evidence.  Bhind  v.  Wilkinson,  2  Taunt.  237,  By  the 
above-mentioned  statute  a  duplicate  of  the  order  in  council,  authorising  the 
grant  of  the  licence,  is  to  be  annexed  to  it ;  where,  therefore,  the  licence 
was  lost,  examined  copies  of  the  order  in  council  from  the  council  books 
and  of  the  licence  in  the  office  of  the  Secretary  of  State  were  held  to  be 
the  only  proper  evidence.  Eyre  v.  PdUgrave,  2  Camp.  605.  Proof  that  a 
vessel  warranted  to  carry  a  French  licence  remained  at  Bordeaux  a  month 
after  the  inspection  of  a  document  purporting  to  be  a  Frendi  licence,  and 
of  other  documente,  by  the  officers  of  the  French  Government,  is  prima 
fade  evidence  that  the  document  is  genuine.  Everth  v.  Tunno,  1  Stark. 
608.  Where  the  licence  is  general  some  evidence  must  be  given  to  apply 
it  to  the  voya«;e  in  question.  Barlow  v.  Hf^Intoih,  12  East,  311.  On  proof 
that  goods,  which  cannot  be  exnorted  without  a  licence,  were  duly  entered 
for  exportetion  at  the  custom-house,  it  was  presumed,  in  action  against 
the  shipowner,  that  there  was  a  licence  to  export  them.  Van  Omeron  v. 
Dowick,  2  Gamp.  44. 

Proof  of  loBs — PcTxU  of  the  Ma.]  If  the  insurance  is  with  the  words  **  lost 
or  not  lost"  it  will  attach,  although  the  subject-matter  had  been  in  fact 
lost  at  sea  at  the  tune  of  insurance,  provided  the  party  insured  was  at  the 
time  ignorant  of  the  loss.  3  Kent,  Gom.  258,  259 ;  Mead  v.  IXivuoa,  3  Ad. 
&  E.  303. 

The  proximate  and  not  the  remote  cause  of  loss  is  to  be  regarded,  and 
any  loss  caused  immediately  by  the  perils  of  the  sea  is  within  titie  policy, 
though  it  would  not  have  occurred  but  for  the  concurrent  actions  oi  some 
other  cause  which  is  not  within  it.  Dudgeon  v.  Pembroke,  2  Ap.  Ca.  284, 
D.  P. ;  see  also  Pandorf  v.  HamtUon,  12  Ap.  Ca.  518,  D.  P.,  cited 
postj  p.  456.  But,  where  the  insurance  is  against  perils  of  the  sea,  and 
mischief  is  occasioned  by  the  sea,  the  natural  and  unavoidable  oonseqaenoe 
of  which  is  to  cause  a  further  mischief,  this  consequential  injury  is  also  a 
I)erd  of  the  sea ;  as,  where  the  sea-water  damages  part  of  a  car|;o,  which 
uiereby  becomes  putrid,  so  as  to  injure  another  part  of  the  cargo  in  contact 
with  it.  Montoya  v.  London  Assur.  Co.,  6  Exch.  451 ;  20  L.  J.,  Ex.  254. 
Where,  however,  the  goods  were  not  actually  damaged,  but  sold  for  less 
because  they  had  formed  part  of  a  cargo  of  goods  whidi  were  damaged : 
this  loss  was  held  not  to  be  within  the  policy.  Cator  v.  Gt  W,  Insur.  Co, 
of  New  York,  L.  B.,  8  C.  P.  552.  A  loss  oy  perils  of  the  seas,  though 
remotely  occasioned  by  the  negligence  of  the  crew,  is  within  the  policy. 
Walker  v.  MaiOand,  5  B.  &  A.  171 ;  Bishop  v.  PenUand,  7  B.  &  G.  219  ; 
Shore  y.  BentaU,  7  B.  &  G.  798,  n.  So,  a  loss  occasioned  by  the  mistake  of 
the  master,  provided  he  was  a  person  of  competent  skill  when  the  policy 
was  effected.  Phillipf  v.  HeacUam,  2  B.  &  Ad.  380.  So,  though  ihe  ship 
was  damaged  by  ne^igent  loading,  and  became  leaky,  and  was  run  ashore 
to  prevent  sinkmg.  B&Iman  v.  Wilson,  14  M.  &  W.  476.  Aloes,  occasioned 
by  running  foul  of  another  vessel  by  misfortune,  is  a  loss  by  the  perils  of 
the  seas.  BuUer  v.  Fisher,  3  Esp.  67.  So,  if  the  ship  were  run  down  by 
another  ship,  though  through  gross  negligence  on  the  part  of  the  other 
ship.  Smith  v.  Soott,  4  Taimt.  126 ;  see  sIeo  Thi  Xaniho,  12  Ap.  Ga.  503, 
D.  P.,  cited  post,  p.  456.  So,  where  the  vessel  is  wrecked  in  consequence 
of  the  gross  misconduct  of  the  master.  Heyman  v.  Parish,  2  Camp.  149. 
Where  a  portion  of  the  goods  was  saved  from  the  wreck  and  got  onshore. 
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Imt  thej  -werejplundered  by  the  natiyes  and  never  came  to  the  hands  of 
the  owners,  this  is  a  loss  hj  perils  of  the  sea.  Bondrett  y.  Hentigg,  Holt, 
N.  P.  149.  So,  where  the  insnranoe  was  on  gold,  and  the  ship  was  stranded 
abroad,  and  the  gold  was  taken  charge  of  by  the  foreisn  authorities ;  ex- 
pense was  incurred  in  vainly  endeavouring  to  get  ti^e  ship  off,  and  tiie 
authorities  having  apportioned  the  expense  oetween  tiie  parties,  refused 
to  e:ive  up  the  gpid  until  the  share  of  expense  due  from  the  plaintiffs 
had  been  paid  ;  it  was  held  that  the  amount  so  paid  by  them  was  a  loss 
by  perils  of  the  seas,  for  whether  the  charge  was  legal  or  not,  a  vU  major 
prevented  the  plaintiffs  obtaining  the  gold  without  paying  the  sum,  and 
this  was  the  immediate  consequence  of  the  wreck,  berit  v.  Smith,  L.  B., 
4  Q.  B.  414.  So,  on  an  insurance  on  goods,  where  the  ship  was  stranded 
and  utterly  disabled  from  proceeding,  and  while  she  lay  in  the  sand  was 
seized  and  confiscated  by  the  foreign  authorities.  Hahn  v.  Gorhett,  2  Bing. 
205. 

But,  if  the  ship  be  merely  temporarily  disabled,  and  afterwards  seized, 
this  is  a  total  loss  b v  capture,  and  if  this  be  an  excepted  risk,  the  insured 
cannot  recover  for  me  previous  partial  loss  by  perils  of  the  sea.  Livie  v. 
Janmm,  1 2  East,  648.  Several  thoufi»nd  bags  of  coffee  were  insured  against 
perils  of  the  sea,  with  warranty  against  capture,  and  all  the  consequences 
of  hostilities ;  the  captain,  misled  by  the  extinction  of  a  liffht,  owing  to 
hostilities  between  two  neighbouring  states,  ran  the  ship  awore,  and  she 
was  lost;  120  bags  of  the  coffee  were  saved  by  salvors,  and  1,000  bags 
more  would  have  been  saved  but  for  tiie  interference  of  one  of  the  hostue 
parties,  after  which  the  ship  went  to  pieces :  it  was  held  that  the  imder- 
writers  were  liable  for  a  partial  loss ;  for  that  the  cause  of  the  wreck  was 
perils  of  the  sea,  and  that  the  putting  out  the  light,  though  an  act  of  hos- 
tility within  the  exception,  was  too  remotely  connected  with  the  loss  to  be 
taken  as  the  cause ;  but  that  the  loss  of  the  1,000  baes  was  within  the  ex- 
ception, lonides  v.  Universal  Marine  Asb,,  14  0.  B.,  N.  8.  259;  32  L.  J., 
C.  P.  170.  Where  the  insurance  was  on  cattie  warranted  free  from  mor- 
tality, and  they  in  the  course  of  the  voyi^  were  killed  by  the  rolling  of 
the  ship  in  a  storm ;  this  was  held  a  loss  bv  the  perils  of  tiie  seas.  Law- 
rence  v.  Aherdein,  5  B.  &  A.  107.  So,  under  a  similar  policy,  where  the 
horses,  owing  to  a  storm,  broke  down  the  partitions,  &c.,  between  them, 
and  so  kick^  and  injured  each  other  that  they  died.  Guhay  v.  Lloyd,  3 
B.  &  C.  793.  But,  where  the  voyage  is  retarded  by  tempestuous  weather, 
and  the  delay  so  occasioned  causes  the  insured  cargo  to  oecome  putrid,  so 
that  it  is  necessarily  thrown  overboard,  this  is  not  a  loss  occasioned  hy 
**  perils  of  the  seas,*'^or  by  "  other  perils."  Taylor  y.  Dunbar,  L.  B.,  4  0 
P.  206.  Accord.  Pink  v.  Fleming,  25  Q.  B.  D.  396,  0.  A.  See  also  TaJtham 
v.  Hodgson,  6  T.  B.  666. 

A  transport  was  insored  for  12  months,  during  which  she  waa  ordered 
into  a  dry  harbour  the  bed  of  which  was  uneven,  where,  the  tide  having 
left  her,  she  receiyed  damage  from  an  unusual  sea  swell ;  this  was  held  a 
lose  by  perils  of  the  sea.  Fletcher  v.  Inglie,  2  B.  &  A.  315.  But,  if  the 
damage  be  occasioned  merely  by  the  shin  taking  the  ground  on  the  ordinary 
reflux  of  the  tide,  this  is  not  aperil  of  tne  sea.  Magnue y.  BtMemer,  110. 
B.  876 ;  21  L.  J.,  0.  P.  119.  Slo,  where  a  ship  waa  hove  down  upon  a  beach 
within  the  tideway  to  repair,  and  the  tide  rising,  she  was  tnlged  and 
damaged ;  it  was  held  not  to  be  a  loss  by  the  perils  of  the  seas.  Thompton 
▼,  Whitmore,  3  Taunt.  227 ;  PhillipBY,  Barber,  5  B.  &  A.  161. 

Where  a  ship  sinks  from  her  own  inherent  weakness,  and  not  from  any 
external  violence,  this  is  not  a  loss  by  perils  of  the  sea.  Merchants* 
Trading  Co.  v.  Universal  Marine  Co.,  cited  L.  B.,  9  Q.  B.  596.  See  also 
Anderson  y.  Morice,  and  Dudgeon  y.  Pembrdke,  cited  ante,  p.  414.    So, 
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where  a  ship  became  bo  injured  by  woudb  during  her  Tpyage  as  to  be 
unable  to  proceed,  and  was  condemned  as  irreparable,  this  is  not  a  loss  by 
perils  of  the  seas.    Rohl  v.  Parr,  1  Esp.  445. 

An  insurance  against  *' perils  of  the  sea"  does  not  cover  an  injury 
resulting  from  the  ordinary  chemical  action  of  the  sea- water  npNon  an 
article  exposed  to  the  action  in  such  a  state  as  inevitably  to  receive  injury 
from  it;  Fatersony,  Harris,!  B.  &  S.  336;  30L.  J.,Q.B.  354;  nor  from 
damage  arising  from  the  nature  and  collocation  of  the  cargo ;  The  Freedom, 
L.  E.,  3  P.  C.  594. 

Where  two  ships  were  injured  by  collision,  and  the  owners  of  one  wore 
in  consequence  compelled  by  a  court  of  admiralty  to  pay  damages,  this 
was  held  not  a  loss  by  perils  of  the  seas ;  nor  could  they  recover  ue  eidxa 
expense  of  maintaining  the  crew  whilst  the  ship  was  under  repair,  owing 
to  damage  by  the  sea.  De  Vaux  v.  Salvador,  4  Ad.  &  E.  420.  It  has,  in 
consequence,  become  the  frequent  practice  to  add  what  is  called  a  coUisioQ 
clause  in  modem  policies,  making  the  underwriters  liable  for  any  damages 
that  the  shipowner  may  have  to  pay,  owing  to  the  ship  having  come  into 
collision  wim  another  ship ;  but  this  will  not  extend  to  the  costs  the  ship- 
owners incur  in  suocessmlly  defending  a  collision  suit  brought  against 
them;  Xenos  v.  Fox,  L.  E.,  3  0.  P.  630;  in  Ex.  Oh.,  L.  E.,  4  C.  P.  666; 
nor,  to  liability  for  personal  injury,  occasioned  on  board  the  other  ship, 
unless  expressly  so  extended ;  Taylor  v.  Dewar,  5  B.  &  S.  58 ;  33  L.  J «, 
Q.  B.  141.  And  where  both  vessels  are  to  blame  for  the  collision,  and,  in 
accordance  with  the  rule  in  the  Admiralty  Court,  the  damages  are  adjusted 
on  the  basis  that  each  receives  from  the  other  half  the  damage  she 
sustained ;  there  is  only  one  liability,  and  the  owner  of  the  vessel  who 
receives  a  balance  on  this  adjustment  can  recover  nothing  under  the 
collision  clause.  X.  88.  Insur,  Co,  v.  Grampian  88.  Co.,  24  Q.  B.  D.  32; 
663,  C.  A.  Where  soods  are  lost  through  a  collision  occasioned  by  neg^- 
gence  of  the  crew,  mis  is  not  a  loss  by  penis  of  l^e  sea,  or  by  bazTatiy  d 
masters  or  mariners,  accident,  or  damage  of  the  seas ;  OriU  v.  Oeneral  iron 
Screw  CoUi&ry  Co.,  L.  E.,  3  G.  P.  476,  Ex.  Gh.    See  further,  poet,  p.  456. 

Where  a  ehip  was  disabled  by  perils  of  the  seas  from  pursuing  her 
voyage,  and  the  master,  having  no  other  means  of  defraying  the  expense 
of  repairs,  sold  part  of  the  goods  insured,  and  applied  the  prooeedb 
towa^  the  expense,  it  was  held  that  this  was  not  a  loss  of  the  goods  1^ 
perils  of  the  seas.  Powell  v.  Gudgeon,  5  M.  &  S.  431 ;  Sarguy  v.  Hobmm, 
2B.  &0.  7;  S.O.inEx.Oh.  4Bing.  131;  1  Y.  &  J.  347.  So,  whenina 
like  case  the  master,  in  order  to  repair,  raised  money  on  a  bottomry  bond, 
which  the  owner  of  the  goods  was  forced  to  pay  m  order  to  avoid  thear 
being  sold.  Greer  v.  Poote,  o  Q.  B.  D.  272 ;  see  also  Philpot  v.  Stoatsn^ 
11  0.  B.,  N.  S.  270 ;  30  L.  J.,  G.  P.  358,  cited  post,  p.  424.  A  ship  was 
wrecked,  sunk,  and  sold  by  the  owner  and  master  after  a  survey  by 
captains  approved  by  the  agent  of  Lloyd's :  two  days  afterwards  she  was 
got  dear  off  by  the  purchaser  and  repaired,  but  at  great  expense,  and  she 
might  then  have  returned  to  England  in  ballast,  or  with  certain  kinds  ol 
cargo.  Ld.  Tenterden  held,  that  not  onlv  must  the  owner  act  honesdy, 
but  that  the  underwriters  were  not  liable  unless  he  formed  ihe  best  and 
soundest  judgment  that  could  be  formed  imder  the  circumstanoes,  and, 
that  if  the  ship  could  have  been  brought  to  England,  even  in  ballast,  so  as  to 
have  repaid  the  monev  expended  in  repairs,  they  ought  to  have  been  made 
by  the  captain;  and  he  left  it  to  the  jury  to  say,  whether  the  captain 
exercised  a  sound  judgment,  as  well  for  the  benefit  of  the  underwnterst 
as  for  the  owners,  voyle  v.  Dallas,  1  M.  &  Eob.  48.  See  Gardner  y. 
Salvador,  Id.  116,  and  Cobequid  Marine  Insur.  Co.  v.  Barteaux,  L.  E.,  6 
P.  G.  319.  The  question  is,  whether  he  actually  exercised  a  sound  judg- 
ment ;  and  proof  of  his  inability  to  do  so  by  recison  of  habits  of  drunken- 
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ness  or  otherwise,  ib  legitimate  evidence.  Alcock  y.  E,  Exch.  Asaur,  Co,, 
13  On  B.  292.  If  a  ship,  agreed  to  be  seaworthy,  is  damaged  by  a  storm, 
80  tiiat  the  expense  of  repair  will  exceed  the  yalue  of  the  ship  when 
rei)aired,  it  is  a  total  loss  by  perils  of  the  seas,  though  the  ship  was  an  old 
and  partially  decayed  one,  and  the  expense  would,  on  that  account,  be 
incrcSised.  Phillips  v.  Naime,  4  G.  B.  343.  See  Grainger  y.  ifor^tn,  and 
other  cases,  post,  pp.  424,  425. 

A  ship,  neyer  heard  of  after  sailing,  is  presumed  to  haye  foundered  at 
sea.  (freen  v.  Browny  Str.  1199;  Newby  y.  Bead,  Park's  Ins.,  8th  edit., 
148.  It  is  suffident  to  proye  that  the  ship  has  not  be^i  heard  of  in  the 
country  from  which  she  sailed,  without  calhng  witnesses  from  the  port  of 
destination  to  proye  that  she  neyer  arrived  there.  TwenUow  y.  0$win,  2 
Camp.  85.  The  time  within  which  a  missing  ship  will  be  presumed  lost 
must  depend  on  the  circumstances  of  the  case.  In  Hovstman  y.  Thornton, 
Holt,  N.  P.  242,  a  ship  which  had  sailed  on  a  seven  weeks'  voyage,  and 
had  not  been  heard  of  for  ei^ht  or  nine  months,  was  presumed  to  be  lost. 
Where  it  was  proved  that  the  vessel  (a  forei^  one,  and  trading  between 
foreign  ports)  sailed  on  the  voyage  insured  with  the  goods  on  board,  but 
had  never  arrived  at  her  port  of  destination,  and  that  a  report  prevailed 
at  the  place  whence  she  railed  that  she  had  foundered  at  sea,  but  that  the 
crew  were  saved — ^this  was  held  sufficient  primd  facie  evidence  of  a  loss 
by  the  perils  of  the  seas,  and  the  plaintiff  was  held  not  bound  to  call  any 
of  the  crew,  or  to  show  that  he  was  tmable  to  procure  their  attendance. 
Ko9ter  y.  Reed,  6  B.  &  0.  19. 

Where  a  power  to  the  charterer,  for  certain  causes  at  his  discretion,  to 
retain  freight  due,  is  lawfully  exercised  by  him  on  account  of  the  happen- 
ing of  a  sea  peiil,  the  freight  is  not  thereby  lost  by  perils  of  the  sea. 
Inman  Steamahip  Co,  y.  Bischoff,  7  Ap.  Ca.  670,  D.  P. 

Proof  of  los9  htf  fire,"]  Proof  that  the  ship  was  burned  by  the  captain  tc 
prevent  her  falling  into  the  hands  of  the  enemy,  is  evidence  of  a  loss  by 
nre.  Gordon  v.  Mimmington,  1  Gamp.  123.  So,  though  the  ship  was 
burned  by  the  ne«;ligence  of  the  master  and  mariners,  this  is  a  loss  by  fire. 
Busk  V.  B,  Exch.  Aseur,  Co,,  2  B.  &  A.  73.  But,  on  an  insurance  on 
goods,  if  the  goods  are  burnt  in  consequence  of  being  put  on  board  in  bad 
condition,  this,  beins  occasioned  by  the  insurer's  own  act,  would  not  be  a 
loss  by  ^le  within  the  policy.  Boyd  v.  Dubois,  3  Gamp.  133.  Where  a 
fire  insurance  was  on  a  ship  described  as  **  lying  in  the  Y.  Docks,  with 
liberty  to  go  into  a  dry  dock  and  light  the  boilers  once  or  twice  during 
the  currency  of  the  policy ; "  it  was  held  that  the  ship  was  not  covered 
while  she  was  in  the  river  for  any  other  purpose  than  to  pass  from  the  Y. 
Docks  to  a  dry  dock,  and  vice  versd,  Pearsons,  Commercial  Union  Assur. 
Co.,  1  Ap.  Ca.  498,  D.  P.  See  also  Australian  AaricuUural  Co.  v. 
Saunders,  L.  B.,  10  C.  P.  668,  Ex.  Ch. ;  Wingaie  v.  Foster,  3  Q.  B.  D. 
682,  C.  A. 

Proof  of  loss  hy  captwe."]  Where  a  vessel  is  driven  by  a  ^e  of  wind  on 
an  enemy's  coast  without  damage,  and  there  captured,  it  is  a  loss  by 
capture ;  Chreen  y.  EJmslie,  Peake,  212 ;  see  lonides  v.  Universal  Marine 
Ass.,  ante,  p.  417 ;  aliter,  if  lost  by  stranding  before  the  capture ;  Hahn  v. 
Corhett,  ante,  p.  417.  The  books  at  Lloyd's  have  in  some  cases  been 
received  as  evidence  of  a  capture,  but  not  of  notice  of  the  loss  to  the 
underwriter.  Ahelv,  Potts,  3  JEIsp.  242 ;  Fowler  v.  English,  &c,  Insur.  Co,, 
infra,  A  foreign  sentence  of  condemnation  is  not  evidence  of  a  capture ; 
but,  after  other  proof  of  a  capture,  it  is  evidence  to  show  the  groimds  of 
oondemnation.    Marshall  y.  Parker,  2  Gamp.  69.    If  a  ship  aft^  capture, 
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without  abandonment,  is  restored  so  as  to  be  in  a  condition  to  pursae  the 
voyage  insured,  and  is  afterwards  lost  on  another  yoyage,  the  plaintiff 
oannot  reooyer  for  a  total  loss  by  capture.  Kulen  Kemp  t.  Vigne^  1  T.  B. 
304.  A  re-capture  may  conyert  a  total  into  a  partial  loss.  TheUusaon  y. 
Shedden^  2  Ts,  E.  228,  230.  But,  where  the  insurance  was  on  a  ship 
against  those  risks  only  that  are  excluded  by  the  warranty  free  from 
capture,  seizure,  and  detention,  and  with  the  stipulation  that  the  insurers 
should  pay  a  total  loss  thirty  days  after  news  of  capture  or  embargo,  and 
the  ship  had  been  detained  by  an  embargo,  it  was  held  that  the  assured 
might' claim  a  total  loss  at  the  expiration  of  the  thirty  days,  although  the 
ship  had  been  restored  to  the  assured  after  action  brought.  Fowler  y. 
English  and  ScoUish  Marine  Insur,  Co,,  18  C.  B.,  N.  S.  919;  34  L.  J., 
G.  P.  253.  Proof  of  a  capture  by  ooUusion  with  the  c^tain  will 
support  an  ayerment  of  loss  by  capture.  Arcangdo  y.  Thompson,  2  Cam^. 
620.  Insurance  of  a  French  ship  in  England  during  peace  will  not  ayail 
against  British  capture  after  war  declared  with  France.  Fwrtado  y. 
Rodqers,  3  B.  &  P.  191.  Whether  the  words  '*  capture  or  seizure  "  occur 
in  the  poHcy  or  in  a  warranty  excepting  them,  capture  by  a  foreign  foioe 
under  error  is  within  the  words ;  and  the  fact  that  the  ship  is  sunk  by  the 
captor's  guns  does  not  make  it  less  a  capture.  PoweU  y.  Hyde,  5  £.  &  B. 
607 ;  25  L.  J.,  Q.  B.  65.  So,  where  the  ship  is  seized  and  detained  for 
smuggling,  amounting  to  a  barratrous  act  of  the  master.  Cory  v.  Burr, 
9  Q.  B.  D.  463,  0.  A. ;  8  Ap.  Ca.  393.  So,  a  warranty  '*  free  from  capture 
and  seizure,  and  the  consequences  of  any  attempt  thereat,"  includes  a 
piratical  carrying  away  of  the  ship  by  passen^[ers.  Kleinwort  y.  Shqtard^ 
1  E.  &  E.  447 ;  28  L.  J.,  Q  B.  147.  So,  a  seizure  of  the  ship  by  savages 
for  the  purposes  of  plunder.  Johnston  v.  Hogg,  10  Q.  B.  D.  432.  Loss  is 
total,  if  the  assured  can  only  avert  a  sale  ordered  by  a  prize  courty 
pending  an  appeal,  by  giving  bail  which  a  prudent  uninsured  owner 
would  not  have  given.  Stringer  v.  English  Insur,  Co.,  L.  B.,  4  Q.  B. 
676 ;  L.  E.,  5  Q.  B.  584,  Ex.  Oh. 

As  to  a  breach  of  neutrality  and  the  evidence  thereof,  see  ffobbs  v. 
Henning,  17  C.  B.,  N.  S.  791 ;  34  L.  J.,  0.  P.  117. 

Proof  of  loss  hy  restraint  of  princes,  Ac,']  In  an  insurance  in  the  usual 
form  a^nst  the  restraint  of  all  princes,  ic,  is  included  a  loss  consequent 
on  a  seizure,  under  an  embargo  for  a  temporary  purpose  by  the  govern- 
ment of  the  country  of  the  assured,  that  country  and  the  country  of  Uie 
assurer  being  at  peace,  and  the  embargo  being  unconnected  with  any 
hostility  existing  or  expected  between  the  two  countries ;  for  the  assured 
is  not  so  identified  with  the  acts  of  the  government  of  his  country  as  to 
make  their  acts  his  own;  Auhert  v.  Oray,  3  B.  &  S.  163 ;  32  L.  J.,  Q.  B. 
50 ;  Ex.  Ch.,  overruling  Conway  v.  Gray,  10  East,  536 ;  sedquosre,  whether 
if  tiie  act  of  seizure  were  a  lawful  act  under  the  municipal  law  of  the 
country  of  the  assured,  the  seizure  would  as  against  him  be  within  Uie 
insurance.  A  wrongful  seizure,  as  a  slaver,  comes  within  this  dauae ; 
and  notice  of  abandonment  makes  the  loss  total ;  and  though  after  long 
litigation  and  judgment  of  restitution,  the  goods  still  remain  in  specie,  a 
reasonable  man  could  not  be  expected  to  be  willing  to  retain  possession, 
and  therefore  the  loss  remains  total.  Lozano  y.  Janson,  2  E.  ft  E.  160 ; 
28  L.  J.,  a  B.  337. 

A  ship  was  to  be  loaded  with  com  at  I.,  imder  a  charter-party,  with 
usual  exception  of  the  restraint  of  princes,  &c. ;  it  was  proved  u&at  no 
com  had  been  exported  from  I.  during  the  vessel's  stay,  and  evidence  was 
given  to  show  that  W.,  where  I.  was  situate,  was  invaded  by  the  Buasians, 
and  their  general,  G.,  had  refused  to  allow  grain  to  be  exported,  and  had 
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referred  the  applicant  elsewhere ;  evidence  was  also  tendered  of  copies  of 
placards  in  the  name  of  G.,  posted  on  the  walls  of  I.,  at  the  period  of  the 
fihip's  arrival,  prohibiting  the  exportation  of  grain ;  it  was  held  that  such 
evidence  was  admissible,  and  proved  a  plea  of  the  exception.  Bruce  y, 
NicolopulOy  11  Exch.  129;  24  L.  J.,  Ex.  321.  This  exception  in  a  bill  of 
lading  for  ^;oods  shipped  in  a  Eussian  port,  on  board  a  Mecklenburg  ship, 
for  a  port  m  this  country,  means  at  least  the  enemies  of  ihe  Duke  of 
Mecklenburg,  the  sovereign  of  the  carrier.  RvMell  v.  Niemann^  17  0.  B., 
N.  8.  163;  34  L.  J.,  0.  P.  10;  The  HeinHch,  L.  E.,  3  Adm.  424.  The 
act  of  closing  the  ports  by  an  enemy  is  **  a  prohibition  of  export  prevent- 
ingloading.       Adamson  v.  Newcastle,  &c,  In$ur,  Assoc,,  4  Q.  B.  D,  462. 

The  hostile  detention  of  goods  within  a  besieged  town  is  a  restraint  of 
princes.  Rodocanachiy,  Elliott,  L.  E.,  8  0.  P.  649;  L.  E.,  9  0.  P.  518, 
Ex.  Ch.  Siege  and  blockade  are  within  the  same  principle  ii^  this  respect. 
S.  0.     Qeipel  v.  Smith,  L.  E.,  7  Q.  B.  404. 

Proof  of  lose  hy  ha/rratry,"]  Barratry  is  any  fraudulent  or  criminal  con- 
duct by  master  or  mariners  against  the  owner  of  the  ship  or  goods. 
EarU  V.  Bowcroft,  8  East,  126 ;  Cory  v.  Burr,  ante,  p.  420.  Therefore, 
the  act  of  the  owner  is  not  barratry.  Evidence  that  the  person  who  was 
described  in  the  policy  and  acted  as  master  of  the  ship,  carried  her  out  of 
her  course  for  fraudulent  purposes  of  his  own,  is  primd  facie  evidence  of 
i)arratry  without  ne^tive  proof  that  he  was  not  the  owner.  Boss  v. 
Hunter,  4  T.  E.  33.  Where,  however,  the  whole  ship  is  let,  the  freighter 
is  owner  pro  Jidc  vice,  and  barratry  may  then  be  committed,  even  with  tiie 
consent  of  the  general  owner.  ValUy'o  v.  Wheeler,  CJowp.  143 ;  Soares  v. 
Thornton,  7  Taunt.  627.  Smuggling  by  the  captain  on  his  own  aoooimt, 
will  be  evidence  of  barratry.  Lockyer  v.  Offley,  1  T.  E.  252 ;  Gory  v.  Burr, 
ante,  p.  420.  But  if  by  the  gross  negligence  of  the  owner,  the  mariners 
barratrously  carry  smuggled  goods  on  Doard,  the  underwriters  are  not 
liable.  Fipon  v.  Cope,  1  Camp.  434.  Proof  that  prisoners  of  wax  rose 
and  confined  all  the  crew  and  jput  them  on  shore  except  one,  who  was 
heard  on  the  deck  in  conversation  with  them,  is  evidence  of  barratry. 
Hucks  V.  Thornton,  Holt,  N.  P.  30.  Where  a  ship  is  lost  through  me 
nejB;li^ent  steering  of  the  master,  wherelw  she  was  run  into  and  sunk, 
this  IS  not  barratry.  Qrill  v.  General  Iron  Screw  GoUiery  Go,,  L.  E.,  3 
C.  P.  476,  Ex.  Ch. 

Proof  of  loss  hy  **  otJier  perils,**"]  The  general  insurance  against  '*all 
other  perils,  losses,  and  misfortunes,''  covers  cases  of  marine  damage  of 
like  nature  as  those  specifically  enumerated  in  the  policy.  Phillips  v. 
Barher,  5  B.  &  A.  161,  164 ;  Cullen  v.  Butler,  5  M.  &  S.  461,  465.  Thus 
the  case  of  a  vessel  sunk  by  an  English  ship  of  war  firing  into  her  by 
mistake,  was  held  to  be  a  loss  within  the  general  words.  S.  C.  The 
general  words  do  not,  however,  cover  cases  of  ordinary  wear  and  tear,  or 
damage  resulting  from  ordinary  occurrences  of  a  sea  voyage,  such  as  loss 
of  andiors,  friction  of  rocks,  leakage,  worms,  rats,  &o,,  for  these  are  not 
the  extraordinary  and  fortuitous  perils  of  the  sea.  3  Kent,  Com.  300 ; 
Kav  V.  Wheeler,  L.  E.,  2  C.  P.  302.  Of  this  kind,  is  the  damage  done  to 
«  ship  in  harlK)ur  by  the  ordinary  flux  or  reflux  of  the  tide ;  Magnus  v. 
Buttemer,  11  C.  B.  876;  21  L.  J.,  6,  P.  119;  unless  occasioned  by  an  un- 
usual swell  or  other  accident.  Phillips  v.  Barher,  supra ;  see  ante,  p.  417. 
Nor  do  the  eeneral  words  extend  to  damage  to  the  machinery  of  a  steamer 
occasioned  by  the  accidental  or  negligent  displacement  of  some  part 
thereof,  not  occasioned  by  perils  of  the  sea ;  Hamilton  v.  Thames  and 
Mersey  Marine  Insur,  Co,,  12  Ap.  Ca.  484,  D.  P.;  nor  to  damage  caused 
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to  her  by  the  explosion  of  her  boiler;  S.  C,  oyermliiig  W.  India  & 
Panama  Telegraph  Co,  y.  Home  ik  Colonial  Marine  Insur.  (%.,  6  Q.  B.  D. 
51,  0.  A.  So,  injury  occasioned  to  the  oaxgo  by  sea-water  which  flowed 
down  the  discharge  pipe  of  the  yessel,  and  tmx>ugh  some  yalyes  which 
had  been  negligently  left  open,  while  the  cargo  was  being  loaded  in 
harbour,  was  held  to  be  coyered  by  the  clause  in  the  poficy  against 
**  other  perils,"  if  not  a  loss  occasioned  by  ''  perils  of  the  sea."  Davidson 
y.  Bumand,  L.  E.,  4  0.  P.  11. 

Proof  of  lo$8  hy  improper  natfigaiion,!  ' '  Improper  nayigation  "  includes 
eyery  case  where  sometning  is  omitted  to  be  done  which  ought  to  be  done 
to  enable  the  ship  safely  to  carry  her  cargo,  and  the  omission  leads  to  loss, 
and  whether  the  omission  be  before  the  nayigation  commences;  Car- 
michael  y.  Liverpool^  &c.  Mutual  Indemnity  Association,  19  Q.  B.  D.  242, 
C.  A. ;  or  during  its  continuance ;  Good  y.  London  Steamship,  dbc.  Pro- 
tecting Association,  L.  B.,  6  0.  P.  563.  It  does  not  indude  damaee 
caused  to  a  cargo  from  the  boards  of  the  ship  haying  been  insufficienuy 
cleaned  from  a  preyious  offensiye  cargo  which  had  saturated  them. 
Canada  Shipping  Co,  y.  British  Shipowners^  Association^  22  Q.  B.  D.  727 ; 
23  Id.  342,  0.  A. 

Proof  of  stranding,"]  The  memorandum,  usual  in  policies  on  goods,  to 
protect  the  insurers  from  daim  for  loss  on  certain  articles,  or  from  liability 
to  particular  ayerage,  **  imless  the  ship  be  stranded,"  raises  the  question 
as  to  what  is  ''s&anding"  within  the  memorandum.  If  there  be  a 
stranding,  then  the  policy  applies,  although  the  loss  or  injury  to  the 
excepted  articles  was  not  really  caused  by  it.  WeUs  y.  Hopwood,  3  B.  & 
Ad.  34,  35,  per  Ld.  Tenterien.  Where  goods  are  insured  free  from  ayerage, 
unless  general,  or  the  ship  be  stranded,  before  the  plaintiff  can  reooTer 
for  a  partial  loss,  the  stranding  must  be  proyed.  A  striking  is  not  suffi- 
cient, if  it  is  merely  temporary,  as  for  a  minute  and  a  half;  in  order  to 
constitute  a  stranding,  the  ship  must  be  stationaiy  for  some  time. 
M'Dougle  y.  E.  Exch.  Assur.  Co,,  4  Camp.  283;  4  M.  &  S.  o03.  But 
where  the  ship  was  fixed  from  15  to  20  minutes,  it  was  held  a  stranding. 
Baker  y.  Towry,  1  Stark.  436.  If  a  ship  be  forced  ashore,  or  be  driyen  on 
a  bank  and  remain  for  any  length  of  time  on  the  ground,  as  for  two  hours, 
this  is  a  stranding  without  reference  to  the  degree  of  damage  she  sustains. 
Earman  y.  Vaux,  3  Oamp.  431.  *' A  stranding,"  says  Buley,  J.,  *'inay 
be  said  to  take  place  where  a  ship  takes  the  ground  not  in  uie  ordinazr 
course  of  the  nayigation,  but  by  reason  of  some  unforeseen  accident. 
Bishop  y.  Pentland,  7  B.  &  0.  224;  accord,  WeOs  y.  Hopwood,  3  B.  &  Ad. 
20,  post,  p.  423. 

Where  a  ship,  under  the  conduct  of  a  pilot,  in  her  course  up  the  riyer 
to  L.  was,  against  the  adyice  of  the  master,  fastened  at  the  pier  of  the 
dock  basin  by  a  rope  to  the  shore,  and  left  there,  and  took  tne  ground, 
and  when  the  tide  left  her  fell  oyer  on  her  side  and  bilged ;  this  was  held 
to  be  a  stranding.  Carruthers  y.  Sydehotham,  4  M.  &  S.  77.  So,  where 
in  the  course  of  a  yoyage  upon  an  inland  nayigation,  it  became  neceasaiy, 
in  order  to  repair  the  nayigation,  to  draw  off  the  water,  and  the  ship  in 
consequence,  although  she  had  been  placed  in  the  most  secure  situation 
that  could  be  found,  when  the  water  was  drawn  off,  went  by  aodd^at 
upon  some  piles,  which  were  not  preyiously  known  to  be  tibere — it  was 
held  a  stranding.  Eayner  y.  Oodmond,  5  B.  &  A.  225.  So,  where  in  the 
course  of  the  yoyage,  the  ship  was  by  tempestuous  weather  forced  to  take 
shelter  in  a  haxoour,  and  upon  entering  it  struck  upon  an  anchor,  and 
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being  brought  upon  her  moorings  was  found  leaky  and  in  danger  of  sink- 
ing, and  on  that  account  was  hauled  with  warps  higher  tip  the  harbour, 
where  she  took  the  ground,  and  remained  fast  for  hali  an  hour — ^the 
stranding  was  held  to  be  preyed.  Barrow  y.  Belly  4  B.  &  C.  736.  A  ship 
was  compelled  in  the  course  of  her  yoyage  to  put  into  a  tidal  harbour,  and 
was  there  moored  alongside  a  quay  in  the  usual  place  for  such  ships.  The 
Tope  with  which  she  was  fastened,  not  being  of  sufficient  lengui,  broke 
when  the  tide  left  the  yessel,  and  she  fell  oyer  upon  her  side,  and  was 
thereby  greatly  injured ; — held  to  be  a  stranding,  though  occasioned  re- 
motely by  the  negligence  of  the  crew ;  the  fallmg  oyer  was  not  in  the 
ordinary  course  of  the  yoyage,  but  in  consequence  of  an  unforeseen  acci- 
dent out  of  the  ordinary  course  of  the  yoyage,  viz.,  the  breaking  of  the 
rope.    Bishop  y.  Pentlandy  7  B.  &  0.  219. 

^ut,  where  the  takio^  the  ground  is  in  the  ordinary  course  of  nayiga- 
tion,  and  no  more  than  is  usual  with  the  yessel  on  the  same  yoya^,  it  is 
not  a  stranding,  though  the  yessel  or  goods  are  injured  by  it.  Uearne  y. 
Edmunds,  1  B.  &  B.  388.  **  Where  a  yessel  takes  the  ^und,  in  the 
ordinary  and  usual  course  of  nayigation  and  management  m  a  tide  riyer 
or  harbour,  upon  the  ebbing  of  the  tide  or  from  natural  deficiency  of  water, 
80  that  she  may  float  again  upon  the  flow  of  tide  or  increase  of  water, 
such  an  eyent  shall  not  be  considered  as  stranding  within  the  sense  of  the 
memorandum.  But,  where  the  ground  is  taken  under  any  extraordinary 
circumstances  of  time  or  place  by  reason  of  some  unusual  or  accidental 
occurrence,  such  an  eyent  shall  oe  considered  as  a  stranding  within  the 
meaning  of  the  memorandum."  Wdls  y.  Hopwood,  3  B.  &  Ad.  34,  per 
Ld.  Tenterden.  Where  the  yessel,  in  the  course  of  discharging  her  cargo 
in  a  tidal  harbour,  on  one  occasion  grounded,  not  on  the  mud  as  was 
intended,  but  on  a  heap  of  stones,  owin^  to  one  of  her  mooring  ropes 
breaking,  and  the  wind  blowing  at  the  time  from  a  particular  quarter : 
this  was  held  to  be  '*  a  stranding."  S.  0.  So,  where  mtentional  ground- 
ing causes  the  ship  injury,  owing  to  the  bottom  of  the  harbour  being  in 
an  unusual  condition.  Lkchford  y.  OldJiam,  5  Q.  B.  D.  538,  0.  A.  ^ut 
where,  upon  tiie  ebbing  of  the  tide,  the  yessel  took  the  ground  in  a  tidal 
harbour  m  the  place  where  it  was  intended  she  should,  but  in  so  doing 
struck  against  some  hard  substance,  by  which  two  holes  were  made  in  her 
bottom :  this  was  held  to  be  no  stranding.  Kingsford  y.  Marshall,  8  Bins. 
458.  In  Corcoran  y.  Oumey,  1  E.  &  B.  454 ;  22  L.  J.,  Q.  B.  113,  the  ship 
was  forced  by  stress  of  weather  to  take  a  tidal  harbour,  where,  it  being 
low  water,  she  took  ^<d  ground,  and  only  floated  about  eight  days  in  a 
month  at  the  top  of  the  spring  tides,  being  unable  to  leaye  the  harbour 
for  two  months,  owing  to  contrary  winds :  this  was  held  a  stranding,  the 
court  adopting  the  aboye  definition  in  WeUs  y.  Hopwood,  supra.  See  also 
De  MaUos  y.  Saunders,  L.  B.,  7  0.  P.  570. 

In  order  to  bring  the  case  within  the  stranding,  mentioned  in  the 
memorandum  as  to  partial  loss,  it  must  appear  that  the  goods  were  on 
board  at  the  time :  thus,  where  hides  became  putrefied  from  leakage,  and 
were  sold  in  the  course  of  the  yoyage  at  an  mtermediate  port,  and  the 
ship  was  afterwards  stranded,  it  was  held  that  the  stranding  was  not 
within  the  condition  in  the  memorandum.  Boux  y.  Salvador,  1  N.  C.  526. 
The  strandinff  must  be  of  the  ship  itself,  and  although  the  insurance  in- 
cludes risk  of  craft,  &c.,  the  stranding  of  a  lighter  conye3ring  the  goods 
from  the  ship  will  not  make  the  insurers  liable.  Hoffman  y.  Marshall,  2 
N.  C.  383. 

Proof  of  loss;  total  or  partial,']  A  loss  may  be  total  or  partial,  and  a 
total  loss  may  be  either  actual  or  constructiye.    A  loss  is  said  to  be  total 


424  Action  on  Policy  of  Marine  Insurance, 

if  the  thing  insured  is  either  totally  destroyed,  or  is  so  damaged  as  to  be 
worthless  and  the  adventure  thereby  wholly  frustrated.  Boux  t.  Salvador, 
3  N.  0.  266.  It  is  a  constructiye  total  loss  if  the  thing  insured,  thoufi^ 
still  existing  in  fact,  is  lost  for  all  useful  purposes,  so  as  to  justify  the 
insured  in  aoandoning  aU  his  interest  in  it  to  the  insurer  and  ^laimiTig  as 
for  a  total  loss.  Where  the  loss  is  actually  total,  no  abandonment  is 
necessary  to  found  a  claim.  Boux  y.  Salvador^  poety  p.  426 ;  3  Kent,  Com. 
318.  Thus,  stranding  is  not  a  total  loss,  and  may  not  be  the  foundation 
of  any  claim  at  all;  but,  if  the  ship  become  uiereby  unnayigable,  by 
reason  of  the  impossibility  of  getting  her  afloat,  or  the  great  expense  of 
doing  so,  the  loss  may  l>e  conyerted  into  a  total  one  by  abandonment. 

3  Kent,  Com.  323.  So,  where  a  ship  is  on  the  voyage  so  damaged  that 
she  would  cost  more  to  repair  so  as  to  fit  her  to  complete  the  voyage  than 
she  would  be  worth  when  repaired.  Kemp  v.  HaUiday^  6  B.  &  S.  723; 
34  L.  J.,  a  £.  223;  L.  E.,  1  0.  B.  620;  6  £.  &  S.  757,  Ex.  Gh.  If  a 
ship  and  car^  be  sunk  in  deep  water,  so  that  the  cargo  could  only  be 
saved  by  raising  the  ship,  in  calculating  the  expense  of  raising  the  ship  in 
order  to  ascertam  whether  there  is  a  oonstruchve  total  loss,  the  general 
average  contribution  to  be  made  by  the  cargo  must  be  deducted  from  such 
expense.  S.  0.  See  also  Marine  Insurance  Go,  v.  China,  <l^c.  Steamship 
Co.,  11  Ap.  Oa.  573,  B.  P.  To  determine  whether  there  is  a  oonstnictiTe 
total  loss  of  goods  injured  by  perils  insured  against,  the  jury  must  find 
whether  it  would  cost  more  to  carry  on  the  goods  thEUi  they  were  worth, 
and  to  find  this  they  must  take  into  accoimt  the  extra  expenses  conse- 
quent on  the  perils  of  the  sea,  such  as  drying,  landing,  warehousing,  and 
re-shipping  them,  but  must  not  deduct  the  original  bSl  of  lading  freaght. 
Famworth  v.  Hyde,  L.  E.,  2  0.  P.  204,  Ex.  Ch. 

A  loss  is  total  and  no  abandonment  is  necessary  where  the  ship  is  lost, 
or  destroyed,  or  captured,  or  reduced  to  a  mere  wreck  or  congeries  of 
planks,  so  as  not  to  exist  as  a  ship  for  any  useful  purpose.  Cambridge  v. 
Andertwt,  2  B.  &  0.  691 ;  Famworth  v.  Hyde,  18  0.  B.,  N.  S.  835 ;  34 
L.  J.,  0.  P.  207.  This  last  case  was  reversed  in  the  Ex.  Gh.  {ubi  supra)y 
but  that  court  pronounced  no  opinion  upon  the  point  in  queistion.  See 
also  Barker  v.  Janaon,  L.  B.,  3  U.  P.  303,  305.  So,  in  the  case  of  goods 
where  thev  have  become  putrid,  and  are  sold  at  an  intermediate  port, 
being  unfit  to  be  carried  further.  Boux  v.  Salvador,  2  N.  C.  266,  288, 
Ex.  Ch.  In  some  cases  of  damage  by  sea  the  owners  may  be  justified  in 
selling  the  ship  and  claiming  for  total  loss ;  in  such  cases  the  question  for 
the  jury  will  be,  whether  the  sale  was  justified  by  necessity,  and  was  for 
the  benefit  of  all  parties,  and  the  net  amoimt  of  the  sale  becomes  money 
received  for  the  insurer.  Boux  v.  Salvador,  supra;  Doyle  y,  Dallas,  1 M.  ft 
Bob.  48 ;  Gardner  v.  Salvador,  Id.  116 ;  vide  ante,  pp.  418,  419.  In  order 
to  make  out  a  constructive  total  loss,  the  plaintiff  must  i^owaflSrmatively, 
that  the  cost  of  repair  would  have  exceeded  the  value  of  the  ship  when 
repaired:  and  where  the  ship  is  of  an  exceptional  size,  the  pnoe  she 
would  fetch  in  the  market  when  repaired  is  not  the  test  of  her  real  value. 
Grainger  v.  Martin,  2  B.  &  S.  456 ;  31  L.  J.,  Q.  B.  186 ;  S.  C,  in  Ex.  CHl, 

4  B.  &  S.  9.  See  also  Young  v.  Turing,  2  M.  &  Or.  593.  In  the  case  of 
insurance  on  freight,  where  the  ship  was  disabled  before  ^e  had  completed 
her  lading,  and  the  master  went  to  a  distant  place  for  repairs,  and  fiwfliTtg 
he  could  not  ^t  them  done  there,  sailed  on  to  the  port  of  destination 
without  returmng  for  the  rest  of  the  cargo,  acting  throughout  as  a  prudent 
owner,  uninsured,  would  have  done, — ^it  was  held  that  tiie  freight  was  not 
lost  by  perils  of  the  seas.  Philpot  v.  Swann,  11  0.  B.,  N.  S.  270;  30 
L.  J.,  G.  P.  358,  citing  and  approving  Mordy  v.  Jones,  4  B.  &  G.  394,  and 
Mo88  V.  SmUh,  9  G.  B.  94 ;   19  L.  J.,  G.  P.  225.    In  case  of  sale  by  tilie 
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master  of  a  ship  or  goods  in  specie,  there  must  be  a  dear  case  of  extreme 
necessity  to  oonstitate  an  actual  loss  without  abandonment.  Where  the 
thing  insured  exists  in  specie,  the  general  rule  is  that  the  loss  is  construe- 
tiye  only,  and  the  assured  can  only  found  a  claim  for  total  loss  by  aban- 
donment. Knight  v.  Faith,  15  Q.  B.  649;  19  L.  J.,  Q.  B.  509 ;  and  the 
cases  cited  in  the  jud^ent.  See  also  the  Judgment  in  King  y.  Walker, 
3  H.  &  C.  209 ;  33  li.  J.,  Ex.  325,  Ex.  Ch.  There  is  no  total  loss  of 
freight,  merely  because  there  was  an  injury  to  the  ship  by  perils  of  the 
sea,  which  cost  more  to  repair  than  the  amount  of  freight,  if  the  ship 
itself  was  worth  repairing.  Moss  v.  Smith,  supra.  See  further  as  to  what 
amounts  to  a  total  loss  of  freight,  PoU&r  v.  Bankin,  L.  B.,  6  H.  L.  83 ; 
Allison  V.  Bristol  Marine  Inmr,  Co,,  1  Ap.  Ca.  209,  D.  P.  Where  a  cargo 
was  partially  lost  by  sea  perils  insured  against,  and  the  residue  sold,  by 
order  of  the  Court  of  Admiralty,  in  course  of  proceedings  instituted  by 
the  salvors,  the  whole  proceeds  being  absorbed  in  payment  of  costs,  it 
was  held  that  there  was  no  total  loss,  the  sale  being  too  remote  a  conse- 
quence of  the  sea  perils.  De  Mattos  y.  Saunders,  L.  E.,  7  C.  P.  570.  But 
where  a  sinking  derelict  yessel  has  been  towed  into  port  by  salvors,  and 
sold  by  order  of  the  Admiralty  Court  for  less  than  the  actual  cost  of  the 
salvage  services,  the  sale  was  held  to  constitute  an  actual  total  loss. 
Cossman  v.  West,  13  Ap.  Ca.  160,  P.  C.  Where  freight  is  eventually 
earned,  although  paid  to  the  obligees  of  a  bottomry  bond  (by  a  decree  of 
the  Admiralty),  -vAiich  tlie  master  has  been  obliged  to  enter  mto  in  order 
to  get  money  necessary  for  repairs,  the  shipowner  cannot  daim  either  for 
total  or  partial  loss  of  freignt.  Benson  y.  Chapman,  8  C.  B.  950 ;  2 
H.  L.  C.  696.  A  loss,  which  by  abandonment  might  become  total,  may 
become  a  partial  loss  only  by  subsequent  events,  as  by  recapture,  release 
from  detention,  &c.,  before  action.    2  Wms.  Saund.  203  i  (/). 

As  to  loss,  where  the  insurance  is  effected  on  special  adventures,  e.g., 
the  successful  layine  of  a  submarine  telegraph  cable,  see  Wilson  v.  Jones, 
L.  E.,  1  Ex.  193 ;  L.  E.,  2  Ex.  139,  Ex.  Ch. 

An  insurance  *'  against  total  loss  only"  does  not  exclude  a  oonstructive 
total  loss.  Adams  v.  Mackenzie,  13  C.  B.,  N.  S.  442;  32  L.  J.,  C.  P.  92. 
But  the  doctrine  of  constructive  total  loss  does  not  apply  to  a  bottomry 
bond ;  Broomfidd  v.  S,  Insur,  Co,,  L.  E.,  5  Ex.  192 ;  for  tbe  doctrine  does 
not  apply  so  as  to  avoid  the  bond.     T?ie  Great  Pacific,  L.  E.,  2  P.  C.  516. 

Where  the  plaintiff's  goods,  by  the  perils  insured  against,  are  damaged, 
and  get  so  mixed  with  tne  similar  goods  of  other  persons  that  they  cannot 
be  identified,  the  owners  become  tenants  in  common  of  the  goods  in  the 
proportion  of  the  respective  quantities  they  each  had,  and  there  is  no 
actual  or  constructive  total  loss.  Spence  v.  Union  Marine  Ineur,  Co,,  L.  E., 
3  C.  P.  427. 

In  the  case  of  loss  to  goods,  not  in  its  inception  total,  the  daim  to  in- 
demnity does  not  arise  until  it  can  be  ascertamed  what  is  the  amount  of 
the  injury  sustained.  Brouming  v.  Provincial  Jnsur,  Co,  of  Canada,  L.  E., 
6  P.  C.  263. 

Proof  of  loss — Alandonment,^  The  cases  in  which  abandonment  is 
necessary  have  been  thus  described: — ^There  may  be  a  capture  which, 
though  primd  facie  a  total  loss,  may  be  followed  by  re-capture.  There 
may  be  a  forcible  detention,  which  may  speedily  terminate,  or  may  last 
so  long  as  to  end  in  the  impossibility  of  bringing  ship  or  goods  to  their 
destination.  There  may  be  some  other  peril  which  renders  the  ship  un- 
navigable,  without  reasonable  hope  of  repair,  or  by  which  ^;oods  are  partly 
lost,  or  so  damaged  as  not  to  be  worth  the  expense  of  brmging  them  to 
their  destination.    In  these  or  similar  cases,  if  a  prudent  man,  not  inBuied, 
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would  dedine  any  further  expense  in  prosecuting  the  adrenture,  a  party 
insured  may,  for  his  own  benefit,  as  well  as  that  of  the  underwiiter,  treat 
the  case  as  one  of  total  loss.  But,  if  he  elects  to  do  so,  the  j^rindple  of 
indemnity  rej^uires  that  he  eliould  make  a  cession  of  all  his  nght  to  Hhe 
recovery  of  it,  and  that,  too,  within  a  reasonable  time  after  he  reoeiTes 
inteUigenoe  of  the  accident.  .  .  .  In  all  these  cases  the  thing  assured, 
or  part  of  it,  is  supposed  to  exist  in  specie,  and  there  is  a  possibility, 
however  remote,  of  ite  arriving  at  its  destination,  or  of  its  value  being  m 
some  way  affected  by  the  measures  that  may  be  adopted  for  the  recovery 
or  preservation  of  it.  Boux  v.  Salvador,  3  N.  0.  286,  Ex.  Oh.  per  cwr. 
*'  A  mere  loss  of  the  adventure  by  retardation  of  the  voyage,  without  loss 
of  the  thing  insured,  either  by  its  being  actually  taken  from  the  ship  or 
spoiled,  does  not  constitute  a  total  loss  under  a  poHoy  of  insurance,  unless 
by  the  aid  and  effect  of  an  abandonment."  Naylor  v.  Taylor,  9  B.  &  C. 
723,  |>0r  cur.  In  order  to  justify  an  abandonment,  there  must  have  been 
thai  in  the  course  of  the  voyage  which,  at  the  tune,  constituted  a  total 
loss ;  thus,  tiie  desertion  of  a  Euip,  necessitated  at  the  time  by  stress  of 
weather,  coupled  with  a  notice  of  abandonment,  constitutes  a  total  losSy 
though  the  ship  be  afterwards  saved.  HMstoorth  v.  Wise,  7  B.  ft  C.  794. 
Where  a  cargo  of  hides,  in  consequence  of  a  leak,  began  to  putrify,  and 
was  sold  at  an  intermediate  port  for  less  than  a  fourth  of  their  value,  and 
it  appeared  that,  if  not  sold,  they  could  not  have  arrived  at  the  end  of  the 
voyage  aa  hide$,  it  was  held  to  be  a  total  loss  without  an  abandonment. 
Boux  V.  Salvador,  3  N.  C.  266,  Ex.  Oh.  See  also  Cowman  v.  Weal,  cited 
ante,  p.  425 ;  FamwoHh  v.  Hyde,  18  0.  B.,  N.  S.  835 ;  34  L.  J.,  0.  P.  207 ; 
Potter  V.  Rankin,  L.  B.,  6  H.  L.  83.  In  this  last  case,  the  policy  was  on 
freight  to  be  earned  on  a  subsequent  voyage,  and  the  decision  is  explained 
by  the  0.  A.  in  KaUenhach  v.  Mackenzie,  3  0.  P.  D.  467.  The  mere  loss  of 
the  voya§^,  by  delay  or  otherwise,  will  not  warrant  the  abandonment  of  ihip 
or  cargo,  if  eimer  remain  in  specie.  Andereon  v.  WaUii,  2  M.  &  8.  240; 
Falkner  v.  Bitchie,  Id,  290;  EuntY.  B.  Exch,  Assur.  Go,,  5  M.  &  S.  47.  But, 
where  goods  are  hostilely  detained  in  a  besieged  town,  they  may  be  aban- 
doned. Bodooanachi  v.  MlioU,  L.  E.,  8  0.  P.  649;  L.  E.,  9  0.  P.  618, 
Ex.  Oh. 

An  abandonment  may  be  made  orally,  but  it  should  be  certain ;  and 
therefore  a  statement  of  the  facts  with  a  request  to  settle  for  a  total  loss 
and  to  direct  the  disposal  of  the  ship,  has  been  held  insufficient.  Parmeter 
V.  Todhunter,  1  Oamp.  541.  So,  the  communication  to  the  underwriters 
of  a  letter  from  the  captain  stating  that  the  ship  is,  in  his  opinion,  so 
disabled  that  it  would  be  better  for  the  interests  of  all  parties  to  seU  her, 
but  that  he  is  taking  legal  advice,  and  adding  "  give  the  different  clubs 
notice  of  our  position,"  was  held  no  notice  of  abandonment.  Kiny  v. 
Walker,  2  H.  &  0. 384 ;  33  L.  J.,  Ex.  167.  But,  it  appearing  that  another 
letter  had  been  written  by  the  ca^taiu  by  the  next  montiilv  mail,  and 
communicated  to  the  underwriters,  m  whidi  he  announced  that  he  bad 
sold,  "  give  the  dubs  notice,"  that  was  held  a  notice  of  abandonment, 
and  in  good  time.  S.  C,  3  H.  &  0.  209  ;  33  L.  J.,  Ex.  325 ;  Ex.  Ch. 
The  notice  of  abandonment  need  not  contain  the  technical  word  "  aban- 
don." Gurrie  v.  Bombay  Native  Insur.  Go,,  L.  E.,  3  P.  0.  72,  79,  dis- 
senting on  this  point  from  Ld.  EUenborou&h  in  Parmeter  v.  Todhunter^ 
supra.  It  must  oe  given  as  soon  as  possible.  Hunt  v.  B,  Eoxih,  Aaeur, 
Co.,  poet,  p.  427  ;  Potter  v.  CampheU,  cited  L.  E.,  3  0.  P.  304,  n. ;  ^ai- 
tehbach  v.  Mackenzie,  mpra.  It  must  be  unconditional  and  unqualified. 
M*Ma8tera  v.  Shoolhred,  1  Esp.  239.  But  an  informality  or  inaccurate 
statement  in  it  will  not  vitiate  it.  Dean  v.  Hornby,  3  E.  &  B.  180.  It 
must  apply  to  the  entire  subject  of  insurance,  and  not  to  part  only. 
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2  Wm.  Saund.  203  g,  (19) ;  3  Zent,  Com.  329.  On  the  other  hand,  the 
underwriter,  if  he  intend  to  dispute  it,  is  bound  to  say  so,  within  a 
reasonable  time  after  reoeiying  notice  of  abandonment ;  otherwise  he  will 
be  taken  to  have  acqniescea  in  it.  Hudson  y.  Harrison,  3  B.  &  B.  97, 
Where  the  assured  has  elected  to  treat  a  seizure  as  a  partial  loss,  he  loses 
the  right  of  abandoning  on  the  same  state  of  facts,  relative  to  the  extent  and 
degree  of  the  operation  and  effects  of  the  perils  insured  against.  Stringtr, 
V.  English  Iwur.  Co.,  L.  E.,  4  Q.  B.  676, 689 ;  L.  E.,  5  Q.  B.  599,  Ex.  Ch. 
Silence  does  not  amount  to  an  acceptance  of  the  notice  of  abandonment, 
but,  where  the  insurer  has,  iipon  receiying  the  notice,  taken  possession  of 
the  subject-matter  insured,  he  is  bound  tiiereby,  and  cannot  afterwards 
rely  on  a  breach  of  warran^  of  which  he  had  notice.  Provincial  Insur, 
Co,  of  Canada  y.  Leduc,  L.  U.,  6  P.  C.  224,  per  eur. 

A  party,  jointly  interested  in  the  subject-matter  of  the  insurance,  and 
who  nas  effected  the  insurance,  may  giye  notice  of  abandonment  for  all. 
Hunt  y.  B.  Exch,  Assur.  Co,,  5  M.  &  S.  47.  But,  the  person  with  whom  a 
policy  on  a  ship  has  been  simply  deposited  as  a  security  for  a  loan  to  the 
shipowner  has  no  implied  autnority  to  giye  notice  of  aoandonment  to  the 
unaerwriters ;  and,  a  notice  giyen  by  such  person  cannot  enure  for  the 
benefit  of  the  shipowner,  so  as  to  enable  him  to  recoyer  upon  a  oonstructiye 
total  loss.    Jardine  y.  LeaihUy,  3  B.  &  S.  700 ;  32  L.  J.,  Q.  B.  132. 

It  is  not  necessary  to  giye  notice  of  abandonment  to  underwriters  of  a 
policy  of  re-insurance  on  the  happening  of  a  constructiye  total  loss  of  the 
ship  insured.     UfsieUi  y.  Boston  marine  Inwr,  Co,,  15  Q.  B.  D.  11,  C.  A. 

Proof  of  amount  of  loss — Adjustment,"]  If  the  liability  be  not  disputed, 
and  the  policy  be  an  open  one,  the  parties  usually  proceed  to  adjust  the 
amount,  and  this  adju^anent  is  an  admission  of  tne  facts  on  which  the 
claims  are  founded,  and  is  eyidence  against  the  underwriter  of  the  amount 
due.  It  is  proyed  by  eyidence  of  his  signature,  or  that  of  his  agent,  with 
proof  of  the  authority  of  the  latter :  and  it  seems  that  an  agent,  who  has 
authority  to  subscribie  a  policy,  has  also  authority  to  sign  an  adjustment 
of  the  loss.  Bichardson  y.  Anderson,  1  Camp.  43,  n.  But,  an  adjustment 
is  only  primd  facie  eyidence  against  the  underwriter,  and  does  not  bind 
him,  unless  there  was  a  full  disclosure  of  the  circumstances  of  the  case ; 
Shepherd  y.  Chewier,  Id,  274 ;  and  fraud  opens  an  adjustment ;  Christian 
y-  Uoombe,  2  Esp.  489.  A  clause  m&j  be  inserted  in  the  policy,  requiring 
the  loss  to  be  adjusted  before  an  action  can  be  maintainell  on  the  policy. 
Tredwen  y.  Holman,  1  H.  &  C.  72 ;  31  L.  J.,  Ex.  398.  Where  the  policy 
provides  for  payment  of  losses  "as  per  foreign  statement,"  the  parties 
are  bound  by  tne  statement  made  up  accoraing  to  the  foreign  law. 
Harris  y.  Scaramanga,  L.  E.,  7  C.  P.  481;  Hmdricks  y.  Australasian 
Insur.  Co,,  L.  E.,  9  0.  P.  460;  Mavro  y.  Ocean  Marine  Insur,  Co,, 
Id.  595 ;  L.  E.,  10  C.  P.  414,  Ex.  Ch.  See  also  Stewart  v.  W,  India, 
Ac,,  Steamship  Co,,  L.  E.,  8  Q.  B.  88,  362.  An  adjustment  does  not 
require  a  stamp.     Wiebe  y.  Simpson,  2  Selw.  N.  P.,  13th  ed.,  921. 

Loss,  how  to  he  calculated,']  The  rule  on  an  open  policy  is  to  estimate 
the  actual  value  of  the  subject  insured  at  its  actim  or  market  value  at  the 
commencement  of  the  risk.  The  object  of  insurance  is  merely  to  put  the 
party  in  statu  quo,  and  not  to  indemnify  him  for  the  loss  of  prospective 
profits.  3  Kent,  Com.  335.  If  the  claim  be  on  repairs  of  a  ship,  tne  full 
costs  of  rejMdr  will  not  be  allowed,  because  the  owner  substitutes  new  for 
old  materials.  Poingdestre  v.  B,  Exch,  Assur,  Co,,  Ey.  &  M.  378.  The 
usage  is,  in  such  case,  to  deduct  a  third  from  the  cost  of  repair ;  S.  C. ; 
Lohre  v.  Aitchison,  4  Ap.  Ca.  755,  762,  D.  P. ;  unless  the  ship  be  on  her 
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first  voyage ;  PtWe  v.  Steekf  2  M.  &  Bob.  49 ;  see  Byrne  v.  Mercantile  Ineur, 
Co,y  4  H.  &  C.  506.  Quarcy  if  this  rule  extends  to  iron  Teasels.  See 
Lidgett  v.  Secretan,  L.  E.,  6  0.  P.  616,  627.  The  assured  may  reooyer 
this  proportion  of  the  cost  of  repair,  although  such  cost  amount  to  more 
than  total  loss  with  benefit  of  salvage.  Lohre  v.  Aitehison,  4  Ap.  Ca.  755, 
D.  P.  But,  where  the  assured  instead  of  repairing  the  ship  sells  her 
during  the  oontinuanoe  of  the  risk,  the  loss  recoverable  is  not  this  pro- 
portion, but,  is  her  depreciation  in  value,  i.  e.,  the  difference  between  the 
value  of  the  ship,  if  sound,  at  the  port  of  distress,  and  her  value  there  in 
a  damaged  state.  Pitman  v.  Universal  Marine  Inewr.  Co,,  9  Q.  B.  D.  192, 
0.  A.,  diss,  Brett,  L.J.  Expenses  common  to  repairs  necessary  from  a 
risk  insured  against,  and  to  other  repairs  are  to  be  apportioned.  Marine 
Insur,  Co,  v.  China,  &c,.  Steamship  Co,,  11  Ap.  Ca.  573,  D.  P. 

Where  the  claim  is  for  partial  loss,  on  dama^sd  goods,  sold  at  the  destined 
port,  the  sum  to  be  paid  by  the  insurer,  is  to  bcsu:  the  same  ratio  to  the 
original  value  at  the  port  of  lading,  as  the  gross  proceeds  of  the  actual 
sale  bear  to  what  would  have  been  the  gross  proceeds,  if  the  ^ods  had 
been  sound  when  sold.  The  expenses  of  insurance  and  commission  are 
to  form  part  of  the  original  value  in  this  calculation,  and  added  to  the 
prime  cost,  or  invoice  price.  Johnson  v.  Sheddon,  2  East,  561 ;  Usher  v. 
Noble,  12  East,  639.  The  payment  of  fi-eight,  is  not  to  be  considered, 
unless  the  freight  be  also  insured.  3  Kent,  Com.  337.  Besides  the  amount 
subscribed  for  by  the  underwriters,  they  may  become  liable  for  average 
losses,  and  under  tiie  suin^  and  labourmg  clause,  for  moneys  expended 
in  and  about  the  attempting  to  save  or  recover  the  subject  insured,  if 
claimed  in  the  statement  of  claim ;  Le  Cheminant  v.  Pearson,  4  Taunt. 
367 ;  but,  not  for  salvage  awarded  against  the  ship ;  Lohre  v.  Aitehison,  2 
Q,  B.  D.  501 ;  4  Ap.  Ca.  755,  D.  r,,  reversing  on  this  point  C.  A.,  3 
Q.  B.  D.  558 ;  3  £ent,  Com.  339,  340.  As  to  effect  of  suing  and  labour- 
ing clause  in  the  case  of  a  re-insurance,  see  Uzielli  v.  Boston  Marine 
Insur,  Co.,  15  Q.  B.  D.  11,  C.  A. 

In  an  action  on  insurance  of  goods,  if  the  declaration  aU^^ed  tbe  ship 
to  have  been  sunk,  whereby  the  goods  were  spoiled,  and  it  appeared  that 
some  of  the  goods  were  saved,  the  plaintiff  might  have  given  me  expense 
of  salvage  in  evidence,  though  not  specially  averred.  Cary  v.  King,  Gas. 
t.  Hardw.  304 ;  see  Lohre  v.  Aitehison,  4  Ap.  Ca.  755,  765. 

In  open  policies  the  assured  must  prove  Uie  extent  of  his  loss ;  but,  in 
valued  policies,  if  tlie  loss  be  a  total  one,  he  is  only  bound  to  prove  some 
interest  in  tiie  ship  or  goods,  in  order  to  take  the  case  out  of  the  statute 
19  Geo.  2,  c.  37 ;  for,  ever  since  that  statute,  the  constant  usage  has  been 
to  permit  the  valuation  fixed  in  the  policy  to  stand,  unless  the  defendant 
can  show  that  the  plaintiff  had  a  colourable  interest  only,  or,  that  he  has 
greatly  overvalued  the  goods.  But,  where  the  loss  is  partial,  it  opens  a 
valued  policy ;  and  the  plaintiff  is  as  much  bound  to  prove  the  value  of 
the  goods  tfaAt  have  been  lost,  and  to  ascertain  the  damage  he  has  sus- 
tained by  the  loss,  as  in  the  case  of  an  open  policy.  2  Wms.  Saund. 
201 1,  (8) ;  Irving  v.  Manning,  1  H.  L.  C.  287.  A  ship  was  insured  on  a 
valued  time  policy ;  she  had,  when  the  policy  was  made,  but  unknown  to 
the  parties,  been  so  injured  by  a  storm  that  the  expense  of  repairs  would 
have  exceeded  the  value  when  repaired ;  during  the  continuance  of  tiie 
risk,  the  vessel  was  lost ;  it  was  held  that  the  underwriters  were  bound  to 
pay  the  full  amount.  Barker  v.  Janson,  L.  B.,  3  C.  P.  301.  So,  where 
two  valued  policies  were  effected  with  the  same  imderwriters  on  a  ship, 
one  (A.)  on  an  outward,  and  the  other  (B.)  on  the  homeward  voyage; 
and,  on  &e  outward  voyage,  the  ship  sustained  damage,  which  was  not 
entirely  repaired,  and,  after  the  expiration  of  the  policy  A.,  and  while  the 
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policy  B.  was  miming,  was  totally  destroyed  by  fire,  it  was  held  that  the 
assured  plight  recover,  under  policy  A.,  the  partial  loss  as  it  would  haye 
been  estimated  at  the  expiration  of  policy  A. ;  and,  also  under  policy  B., 
the  yalue  as  a  total  loss.  Lidgett  y.  Secretan,  L.  E.,  6  C.  P.  616.  Where, 
howeyer,  during  the  continuance  of  one  risk  there  is  a  partial  loss  followed 
by  a  total  loss,  the  underwriter  is  liable  for  the  latter  only ;  altiiough  he 
may  also  be  liable  under  the  suing  and  labouring  clause  {vtde  antCy  p.  428) ; 
S.  0.,  L.  B.,  6  0.  P.  625.  The  certificate  of  an  agent  of  Lloyd's  is  not 
admissible  to  proye  the  amount  of  damage  sustained  by  goods,  though  the 
defendant  is  a  subscriber  to  Lloyd's.  Drake  y.  Marryat,  1  £.  &  U.  473. 
Where  a  policy  contained  a  clause,  "  the  said  ship,  &o.,  goods,  merchan- 
dise, &c.,  for  so  much  as  concerns  the  assured  by  agreement  between  the 
assured  and  assurers  in  the  policy,  are  and  shall  be  yalued  as  under,''  the 
two  last  words  being  added  m  writing ;  and,  some  way  further  down  in 
the  policy  was  written  1800/.,  and  in  the  body,  *'on  freight  free  from 
capture,  seizure,  &o. ; "  it  was  held  this  was  not  a  yalued  policy.  WiUon 
y.  Nelson,  5  B.  &  S.  354 ;  33  L.  J.,  Q.  B.  220. 

In  a  yalued  policy,  the  risk  on  the  ^^oods  was  to  commence  on  the  load- 
ing thereof  24  hours  after  ship's  amyal  at  the  coast  of  Africa ;  a  con- 
siaerable  part  of  the  cargo  was  not  shipped  at  the  time  of  a  total  loss, 
and  the  part  shipped  was  not  equal  to  the  yalue  put  upon  the  goods  in 
the  policy — ^it  was  held  that  the  yaluation  was  opened,  and  that  the 
assured  was  only  entitled  to  recoyer  a  proportion  calculated  on  ihe  part 
of  the  cargo  shipped  at  the  time  of  tne  loss.    Eickman  y.  Caretaire,  6 

B.  &  Ad.  651.  A  similar  principle  was  adopted  in  Tohin  y.  Harford,  18 
0.  B.,  N.  8.  528 ;  34  L.  J.,  C.  P.  37,  Ex.  Ch. ;  and  Denoon  y.  Home  and 
Colonial  Aseur,  Co,,  It.  "EL,  1  C.  P.  Ml,  On  a  policy  on  freight,  the  ship 
haying  actually  earned  full  freight,  though  not  that  intended  for  her,  the 
assured  cannot  recoyer  for  the  delay  and  expense  as  a  partial  loss. 
Brocklebank  y.  Sugrue,  1  M.  &  Bob.  102. 

The  amount  recoyerable  depends  on  the  yalue  of  the  thing  insured,  the 
sum  insured,  and  the  amount  of  loss ;  and  as  the  contract  of  marine  in- 
surance IB  a  contract  of  indemnity  merely,  where  there  are  seyeral  policies 
on  the  same  risk,  and  the  assured  has  been  paid  on  some  of  the  policies, 
he  can  only  recoyer,  on  Ihe  one  in  suit,  such  an  amount  as  with  tne  sums 
already  received  will  ^ye  him  indemnity  against  the  loss  actually  sus- 
tained. In  ascertainmg  this  loss,  in  an  action  on  an  open  policy,  the  true 
yalue  of  the  thing  assured  is  the  criterion.  But,  on  a  yalued  policrp-,  the 
assured  can  only  recover  to  the  amount  that  the  thing  is  yalued  in  the 
particular  policy ;  and  if  he  has  already  received  that  value  on  another 
policy,  he  cannot  recoyer  anything  further,  although  the  true  value  and 
toss  be  beyond  what  he  has  already  received.  Bruu  v.  Jones,  1  H.  &  0. 
769;  32  L.  J.,  Ex.  132. 

Where  by  one  policy  a  ship  was  insured  from  B.  to  0.,  and  for  30  days 
after  moormg  at  C. ;  and  the  owners,  on  hearing  the  ship  had  arrived  at 

C,  effected  another  insurance  at  and  from  C.  to  B. ;  and  the  ship  was 
during  the  currency  of  both  policies  totally  lost  at  0. ;  it  was  held  that 
the  second  policy  was  in  substitution  of  uie  first.  Union  Marine  Inswr, 
Co.  v.  MaHin,  35  L.  J.,  0.  P.  181. 

Where  there  is  an  insiurance  of  cargo  against  jettison,  and  eoods  are 
jettisoned,  the  underwriters  must  pay  the  whole  amount  insured,  without 
deductuig  the  general  average  contxibutions  the  insured  is  entitled  to 
receive  from  the  owners  of  the  ship  and  the  rest  of  the  carso.  Dickenson 
v.  Jardine,  L.  £.,  3  0.  P.  639.  When  the  underwriters  have  paid  the 
insurance,  they  are  entitled  to  stand  in  the  place  of  the  insurod  with 
respect  to  general  average  contributions.    Ibid,    So,  where  a  ship  A.  has 
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been  lost  by  a  ooUifdon  with  a  ship  B.,  and  the  underwriters  have  paid 
the  full  amount  of  a  yalued  policy  on  A.,  they  are  entitled  to  receive  the 
damages  recovered  in  the  Court  of  Admiralty  against  the  owners  of  B. 
for  the  loss  of  the  ship ;  N,  of  England  Aseur.  Assoc,  v.  Armstrong,  L.  B., 
5  Q.  B.  244;  see  also  Commercial  Union  Aseur,  Co,  v.  Lister,  L.  B.,  9  Gh. 
483;  Simpaon  v.  Thomson,  3  Ap.  Ca.  279,  D.  P.»  and  cases  cited  post, 
p.  443 ;  but  not  the  damages  recovered  for  the  loss  of  freight ;  Sea  Insur, 
Co,  Y.  Hodden,  13  Q.  B..D.  706,  0.  A. ;  though  it  is  otherwise  where  the 
insurance  is  on  the  freight.  Dufourcet  v.  Bishop,  18  Q.  B.  D.  373.  Where 
a  sum  is  given  to  the  shipowner  for  the  damage  he  has  sustained,  as  a 
pure  ffift,  the  underwriter  cannot  claim  it.  Bumand  v.  Bodocanachi,  6 
Q.  B.  D.  633,  G.  A. ;  7  Ap.  Ca.  333,  D.  P.  As  to  how  the  loss  is  to  be 
calculated  when  the  insured  goods  get  so  mixed  with  other  goods  like 
them  that  they  cannot  be  identified,  see  Spencey,  Union  Marine  Insur,  Co,, 
L.  R.,  3  C.  P.  427,  cited  anU,  p.  425. 

The  freight  of  eoods  was  insured,  and  the  goods  were  necessarily  re- 
moved from  the  snip  to  allow  of  repairs  being  made  to  her,  and  they  were 
then  forwarded  to  their  destination  by  rail ;  the  goods  might  have  been 
transhipped  at  a  much  less  cost ;  it  was  held,  that  the  probable  expense 
of  such  transhipment  was  recoverable  under  the  suing  and  labouring 
clause.     Lee  v.  8,  Insur,  Co,,  L.  R.,  6  0.  P.  397. 

Under  a  policy,  effected  by  the  plaintiffs,  on  their  lighters  in  the 
Thames,  to  mclude  all  losses,  damages,  and  accidents  amounting  to  20^. 
and  upwards  in  each  craft  to  ffoods  carried  by  the  plaintifPfl  as  lightennen, 
and  from  which  losses,  &c.,  the  plaintiffs  might  be  liable  to  the  owners 
thereof ;  the  underwriter  is  liable  to  pay  the  whole  loss,  without  regard 
to  the  vBlue  of  the  property  at  risk.    Joyce  y.  Kennard,  L.  B.,  7  Q.  B.  78. 

Excepted  risks  "free  from  averagc^^'j  We  have  incidentally  seen  that 
thero  axe  often  dauses  excepting  oertam  risks.  Thus,  thero  is  ordinarily  a 
memorandimi  by  which  certain  goods  are  ''warranted  free  from  average  " 
(t.  e. ,  partial  loss),  "  unless  general,  or  the  ship  be  stranded  "  {ante^  p.  422). 
An  insurance  with  a  warranty, ''  free  from  particular  average,"  is  equiva- 
lent to  an  insurance  against  total  loss  and  general  average,  only ;  and  in 
such  a  case,  if  a  ship  he  disabled  from  continuing  her  voyage  owing  to  a 
peril  insured  against,  and  the  subject  of  insurance  be  foroed  to  be  landed, 
and  expense  is  properly  incurred  m  sending  it  on  by  another  ship ;  that 
is  particular  average,  and  the  insured  cannot  recover,  dt,  Indian  Penin^ 
sula  By,  Co,  v.  Saunders,  1  B.  &  S.  41 ;  30  L.  J.,  Q.  B.  218;  2  B.  &  S. 
266;  31  L.  J.,  Q.  B.  206,  Ex.  Ch.;  Booth  v.  Qair,  15  0.  B.,  N.  S.  291 ; 
33  L.  J.,  0.  P.  99.  But,  this  warranty  does  not  prevent  a  recovery, 
under  the  suing  and  labouring  clause,  of  expenses  incurred  in  preserving 
the  subject-matter  of  insurance,  and  averting  a  loss ;  Kidstan  v.  Empire 
Marine  Inswr,  Co,,  L.  R.,  1  0.  P.  535;  L.  R.,  2  0.  P.  375,  Ex.  Oh.;  in 
such  case  the  whole  expense  is  recoverable  and  not  a  proportionate  jwrt 
only.  Dixon  v.  Whittvorth,  4  0.  P.  D.  371 ;  reversed  in  0.  A.  on  another 
point,  W.  N.,  1880,  p.  43,  E.  S.  But,  only  such  expenses  as  wero  in- 
curred in  endeavourmg  to  avert  a  total  loss  can  be  recovered  thereunder. 
Meyer  v.  BckUi,  1  G.  P.  D.  358.  Salvage  awarded  against  the  ship  in  tlie 
Admiralty  Gourt  is  not  recoverable  under  this  clause :  Lohre  v.  Aitchison, 
4  Ap.  Ga.  755,  D.  P. ;  nor,  the  costs  of  the  proceedings  in  that  court ; 
Dixon  Y,  Whitworth,  supra ;  nor,  the  expense  of  a  refit  to  enable  the  ship 
to  complete  her  voyage.    S.  G. 

Where  the  insurance  was  on  a  ship  and  cargo,  with  a  warranty  "  free 
from  average  or  claim  from  jettison  or  leakage,  unless  consequent  on 
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stranding,  emkiiig,  or  fire/'  and  the  ship,  during  the  voyage,  by  bad 
weather,  became  leaky,  and  haying  put  into  port  was  unable  to  proceed, 
and  the  ship  and  goods  were  sold,  uie  assured  was  held  entitled  to  recover 
as  an  average  loss.  Carr  v.  B,  Exch,  Asaur,  Co,y  5  B.  &  S.  433 ;  33  L.  J., 
Q.  B.  63. 

There  is  not  a  total  loss  of  part,  but  only  particular  average,  where 
some  bales  of  insured  silk  were  so  damaged  as  to  make  it  prudent  to  sell 
them,  if  a  portion  of  each  bale  might  have  been  saved  and  sent  home  at 
a  moderate  expense,  retaining  its  saleable  character  as  silk.  Navone  v. 
Haddon,  9  C.  B.  30;  19  L.  J.,  G.  P.  161.  And,  where  memorandum 
goods  of  the  same  species  are  shipped,  whether  in  bulk,  or  in  packages, 
not  expressed  by  mstinct  valuation,  or  otherwise,  in  the  policy  to  be 
separately  insured,  and  there  is  no  general  average  nor  stranding,  the 
ordinary  memorandum  exempts  the  underwriters  from  HabiHty  for  a  total 
loss  or  destruction  of  part  only,  though  one  or  more  entire  packages  be 
entirely  destro^red.  BaUt  v.  Jan$<m,  6  E.  &  B.  422 ;  25  L.  J.,  Q.  B.  300, 
Ex.  Ch.,  in  wmch  case  the  earlier  decisions  were  reviewed.  See  Spence  v. 
Union  Marine  Insur.  Co,,  L.  B.,  3  0.  F.  427 ;  cited  ante,  p.  425.  Where 
however,  soods  essentially  different  in  nature  and  kind  are  insured  under 
a  general  description  as  **  masters'  effects,"  the  warranty  is  divisible,  and 
means  that  the  insurers  will  be  Uable  for  a  total  loss  only  of  any  of  the 
specific  articles  insured  under  that  description.  Duff  v.  Mackenzie,  3  G.  B. , 
N.  S.  16 ;  26  L.  J.,  G.  P.  313 ;  WiUcineon  v.  Hyde,  3  G.  B.,  N.  S.  30 ;  27 
L.  J.,  G.  P.  116.  And,  where  the  policy  was  on  a  ship  and  machinery  in 
it,  which  were  separately  valued,  and  there  was  the  clause  "  average  pay- 
able on  the  whole  or  upon  each  as  if  separately  insured,"  with  the  usual 
memorandum,  and  the  ship  caught  fire  and  was  damaged,  but  not  the 
machinery,  it  was  held  that  the  expense  of  putting  out  the  fire  was  not  a 
particular  average  of  the  hull,  but  ought  to  be  apportioned  between  the 
hull  and  the  machinery,  being  an  expenditure  for  the  benefit  of  both 
equaUy.  Oppenheim  v.  Fry,  5  B.  &  S.  348;  33  L.  J.,  Q.  B.  267, 
Ex.  Gh. 

Where  the  warranty  is  *'free  from  average  under  3  per  cent,  unless 
general,  &c.,"  distinct  successive  losses,  each  less,  but  in  the  aggregate 
more  than  3  per  cent.,  are  not  within  the  exception,  provided  they  occur 
during  the  same  voyage;  Blackett  v.  B,  Exch,  A»8,  Co,,  2  G.  &  J.  244; 
Stewart  v.  Merchants  Marine  Insur,  Co,,  16  Q.  B.  D.  619,  G.  A. ;  but  not 
otherwise.  S.  G.  And  where  a  particular  average  loss  P.  is  under  3  per 
cent.,  and  a  general  average  loss  Q-.  has  also  arisen,  then,  although  P.  and 
G.  together  exceed  3  per  cent.,  P.  is  not  recoverable.  Price  y,  A\  Ships 
STnalT Damage  Insur,  Ass,,  22  Q.  B.  D.  580,  G.  A.  As  to  apportionment 
of  expenses  m  calculating  the  average,  see  Marine  Insur,  Uo,  v.  China, 
dsc,  SS,  Co,,  11  Ap.  Ga.  573,  cited  ante,  p.  428. 

A  usage  that  underwriters  axe  not  liable,  under  the  ordinary  form  of 
policy,  to  general  average  on  account  of  the  jettison  of  timber  stowed  on 
the  deck,  is  a  valid  custom,  and  not  inconsistent  with  the  terms  of  such 
policy.  Miller  v.  Tetherington,  6  H.  &  N.  278 ;  30  L.  J.,  Ex.  217 ;  7  H. 
&  N.  954 ;  31  L.  J.,  Ex.  363,  Ex.  Gh. 

A  policy  on  profits  to  be  earned  by  a  British  ship  made  ''  free  from 
average,  but,  without  benefit  of  salvage,"  is  void  unaer  19  Qeo,  2,  c.  37, 
s.  1 ;  Smith  v.  Beyndds,  1  H.  &  N.  221 ;  25  L.  J.,  Ex.  337 ;  De  Mattos  v. 
North,  L.  E.,  3  Ex.  185 ;  Mortimer  v.  Broadwood,  20  L.  T.,  N.  S.  398  ; 
E.  T.  1869,  G.  P.    So,  a  similar  policy  on  commission,  or  profit,  on  ship 

^  ships,  &c.,  if  it  do  not  exclude  BiitiBh  vessels.    AUkins  v.  Jupe,  2  G. 
P.  D.  375.    So,  a  policy  insuring  cash  advances  on  a  ship,  if  it  con- 
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tain  the  term  **fiill  interest  admitted."    Berridge  y.  Man  On  Intur,  Co., 
18  a  B.  D.  346,  0.  A. 

Damages,']  By  3  &  4  Will.  4,  c.  42,  s.  29,  the  jxaj  may,  if  they  think 
fit,  giye  damages  in  the  nature  of  interest,  over  and  aooye,  the  money 
recoverable  in  all  actions  on  policies  of  assurance ;  bnt,  this  does  not 
apply  in  resnect  of  a  delay  in  payment,  occasioned  only  by  there  being  no 
person  entitled  to  giye  a  disdiarge  for  the  amount.  Webster  y.  Briiish 
Empire  Assur.  Go.,  15  Gh.  B.  169,  C.  A. 


Defence, 

Under  Bules,  1883,  0.  xiz.  rr.  17,  20,  ante,  pp.  301,  302,  a  denial  of  the 
contract  operates  as  a  denial  of  the  making  thereof  in  point  of  fact  only, 
and  not  its  sufficiency  in  point  of  law.  Hence,  an  insufficient  sabecrip- 
tion  of  the  policy  by  the  defendant,  within  30  &  31  Vict.  c.  23,  s.  7,  ante, 
p.  262,  which  ayoi&  the  policy,  must  now  be  specially  |>leaded. 

As  to  defences  arising  from  want  of  stamp  or  alterations  avoiding  the 
policy  imder  the  Stamp  Acts,  vide  ante,  pp.  262,  264. 

The  two  companies  incorporated  by  6  Geo.  1,  c.  18,  viz,,  the  London 
Assurance  and  the  Boyal  Exchange  Assurance,  are  empowered  by 
11  G«o.  1,  c.  30,  s.  43,  to  plead  in  a  general  form,  and  this  privilege  is  not 
taken  away  by  6  &  6  Vict.  c.  97,  s.  3.  Carr  v.  B,  Exch.  Assur,  Co,,  1 
B.  &  S.  956 ;  31  L.  J.,  Q.  B.  93.  Nor,  it  would  seem,  is  it  affected  by  the 
J.  Acts.  See  Garnett  v.  Bradley,  3  Ap.  Oa.  970,  per  Ld.  Blaokbum,  dted 
ante,  p.  291.  See  also  Eules,  1883,  0.  xiz.  r.  12,  ante,  p.  301,  which* 
however,  reserves  the  right  to  plead  ^*  not  guilty  by  statute,"  only. 

In  an  action  brought  under  31  &  32  Vict  c  86,  s.  1,  ante,  p.  405,  by  tlie 
assignee  of  a  policy,  the  defendant  cannot  set  off  or  counter-claim,  a  debt 
or  (£dm  accruing  to  him  from  the  assured,  prior  to  his  assignment  of  the 
policy.    Fellas  v.  N^twne  Marine  Inswr,  Co,,  5  0.  P.  B.  34,  C.  A. 

ConceahnenJt;  misrepresentation;  fraud,']  If  the  assured  conceal  any 
material  fact  which  rolates  to  the  nsk  insured,  the  policy  is  void ;  Carter 
V.  Boehm,  3  Burr.  1905.  Every  fact  which  would  aSSect  the  judgment  of 
a  rational  underwriter,  ^veming  himself  by  the  principles  and  calcula- 
tions on  which  underwriters  do  in  practice  act,  although  it  does  not 
increase  or  diminish  the  risk  incurred,  must  be  disclosed;  lonides  y. 
Pender,  L.  E.,  9  Q.  B.  531 ;  Bivaz  v.  Gerussi,  6  Q.  B.  B.  222,  0.  A.,  cited 
post,  p.  433 ;  Tate  v.  Hyslop,  15  Q.  B.  B.  368,  0.  A. ;  even,  thoujg:h  the 
fact  was  once  known  to  the  underwriter,  if  it  were  not  present  to  his  mind 
at  tiie  time  of  effecting  the  insurance.  Bates  y.  Hewitt,  JL.  B.,  2  Q.  B.  595. 
And  the  assured  is  Boimd  to  communicate  all  the  information  he  has 
received,  though  he  does  not  know  it  to  be  true,  and  though  it  afterwards 
turns  out  to  be  false.  Lynch  v.  Hamilton,  3  Taunt.  37.  The  question  is 
whether  the  fact  concealed  would  have  inflnenced  the  mind  of  a  reason- 
able underwriter  if  communicated.  Stribley  v.  Imperial  Marine  Insur, 
Co,,  1  Q.  B.  B.  507.  If  a  principal  effect  an  insurance  in  ignorance  of  a 
material  fact  which  ought  to  have  been  communicated  to  him  by  an  agent 
having  charge  of  the  subject-matter  of  insurance ;  Fitzherhert  v.  Mather ^ 
1  T.  B.  12 ;  ProudfootY,  MonUfiore,  L.  B.,  2  Q.  B.  511 ;  or  by  an  agent 
employed  to  effect  an  insurance,  altiiough  he  conunence  only,  out  do  not 
conclude  the  negotiation ;  Blackburn  v.  Haslam,  21  Q.  B.  B.  144,  the 
insurance  is  void.  But  when  the  negotiation  by  the  agent  was  in  such  a 
case  broken  off,  and  fresh  negotiations  opened  by  the  principal,  leadings 
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to  the  insurance,  the  policy  was  held  valid.  Blackbwm  y.  Vigors^  12  Ap. 
Ga.  631,  D.  P.  Where  the  agent  without  fraud  neglects  to  communicate 
to  the  owner  damage  done  to  the  vessel,  this  damage  is  excepted  out  of 
the  policy.  OladeUme  v.  King^  1  M.  &  S.  35.  To  prove  the  defence  of 
concealment  of  a  material  fact,  it  lies  on  the  defendimt  to  prove,  not  only 
the  fact,  and  the  plaintifTs  knowled^,  but  also  the  non-communication 
of  it  to  the  defendant ;  but  slight  evidence  is  enough,  and  the  mere  sub- 
scribing of  the  policy  may  be  evidence  of  it,  where  llie  suppressed  fact  is 
one  which  would  have  prevented  a  reasonable  man  from  siibscribinff ;  as 
that  the  ship  had  been  so  long  abroad,  on  her  voyage,  as  to  be  a  missing 
ship.  Elhin  v.  JanaoUy  13  M.  &  W.  663.  It  is  sufficient  to  communicate 
fa/ds,  without  the  opinion  or  conclusion  founded  upon  those  facts.  Bdl 
Y.  Bdly  2  Camp.  479.  Mere  rumours  or  news  in  the  public  papers  need 
not  be  mentioned.  3  Kent,  Com.  285 ;  but  see  DurreU  v.  Bederley,  Holt, 
N.  P.  283.  Facts  which  the  underwriter  is  presumed  to  know  need  not 
be  communicated,  as  that  a  ship,  classed  A 1  at  Lloyd's,  will  be  struck 
off  the  list  unless  re-surveyed,  m  the  fourth  year  from  tiie  registration. 
Handy  v.  Adelaide  Marine  Assur,  Co,,  L.  B.,  6  Q.  B.  746.  But  Uie  peculiar 
danger  of  a  new  port  at  which  the  ship  is  insured  by  the  policy,  and  the 
exi^nce  of  which  was  unknown  to  tne  underwriter,  must  be  disclosed. 
narrower  v.  Hutchinson^  L.  B.,  5  Q.  B.  584,  Ex.  Ch.,  reversing  S.  C, 
L.  B.,  4  Q.  B.  523.  As  to  the  admissibility  of  the  evidence  of  an  under- 
writer or  other  witness,  as  to  his  opinion  of  the  materiality  of  a  fact 
concealed,  or  of  whether  the  fact,  if  known,  would  have  altered  the  terms 
of  insurance,  vide  ante,  pp.  174,  175. 

As  there  must  be  no  concealment  of  a  material  fact,  so  there  must  be 
no  misrepresentation  of  any  such  fact.  Such  misrepresentation  will  avoid 
the  policy,  though  the  actual  loss  is  unconnected  with  the  fact  misrepre- 
sented or  concealed,  and  though  there  is  no  fraud  intended  by  the  insurer. 
Seaman  v.  Fonerau,  Str.  1183.  In  Flinn  v.  Tobin,  M.  &  M.  367,  Ld. 
Tenterden,  0.  J.,  told  the  jury  that  a  verbal  mis-statement  of  the  quantity 
of  tiie  car^o  which  the  ship  was  about  to  carry  would  not  vitiate  a  policy 
on  the  ship  unless  it  was  fraudulent.  The  question,  as  stated  by  Kent 
(3  Com,  283),  is  "  Whether  there  was,  under  all  the  circumstances,  a  faax 
representation  or  a  concealment ;  if  the  misrepresentation  or  concealment 
was  designed,  whether  it  was  fraudulent ;  and,  if  not  designed,  whether 
it  varied  materially  the  object  of  the  policy,  and  changed  the  risk  under- 
stood to  be  run.  If  the  representation  was  by  fraudulent  design,  it  avoids 
the  policy,  without  staying  to  inquire  into  its  materiality ;  and  if  it  was 
causidd  by  a  imstake  or  oversight,  it  does  not  affect  the  policy,  unless 
material,  and  not  true  in  substance."  So  a  mis-statement  as  to  the  name 
or  age  of  the  ship  avoids  the  policy.  lonides  v.  Pcunfic  Insur,  Co,,  L.  B., 
6  Q.  B.  674;  L.  B.,  7  Q.  B.  517,  Ex.  Oh.  But  in  the  case  of  an  open 
poHcf  on  goods,  in  ships  to  be  afterwards  declared,  a  mistake  as  to  the 
description  of  titie  ship  made  in  the  declaration  is  not  material.  S.  G.  In 
Anderson  v.  Thomion,  8  Exoh.  425,  it  was  held  that  a  plea  alleging  a 
material  mis-statement  as  to  the  time  of  sailing,  fraudulently  made,  may 
be  supported  by  proof  of  material  mis-statement,  but  without  fraud,  u. 
the  representation  is  not  a  positive  assertion,  but  only  an  expression  of 
the  speaker's  opinion,  expectation,  or  beHef ,  this  will  not  avoid  the  policy, 
if  the  assertion  ia  made  bond  fide,  and  in  ignorance  of  the  untruth.  Barber 
y.  FUicher,  1  Doug.  305 ;  Bowden  v.  Vaughan,  10  East,  415 ;  Anderson 
y.  Pacific,  <tc,  Insur.  Co.,  21  L.  T.,  N.  8.  408,  P.  0. ;  see  Itmides  y. 
Pacific  Insur.  Co.,  supra.  It  is  sufficient,  however,  if  a  representation  be 
substantially  oorieot,  and  it  need  not,  like  a  warranty,  oe  strictly  and 
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literally  complied  with.  Paw9on  v.  Watson,  Gawp.  785.  See  as  to  life 
policies,  and  the  distinction  between  marine  and  life  policies,  Whedton  v. 
Hardisty,  8  E.  &  £.  232 ;  26  L.  J.,  Q.  B.  265 ;  dted  post,  p.  438.  In  the 
case  of  msuranoe  of  chartered  freight,  the  non-disdosme  of  a  power  in 
the  charterer  to  cancel  the  charter-party  is  fataL  MercaiUHe  SS,  Co,  t. 
Tysar,  7  Q.  B.  D.  73. 

The  slip,  though  not  admiBsible  in  evidence  as  a  contract,  by  reason  of 
the  30  &  31  Vict.  c.  23,  s.  7,  is,  by  mercantile  usage,  treated  as  the  con- 
tract for  insurance,  vide  ante,  p.  263.  Hence,  facts  coming  to  the 
Imowledge  of  the  assured  after  the  slip  is  signed,  but  before  the  policy  is 
delivered  out,  need  not  be  disclosed  to  the  underwriter.  Lishman  v.  N* 
Maritime  Insur.  Co.,  L.  E.,  8  0.  P.  216 ;  L.  E.,  10  C.  P.  179,  Ex.  Ch. 
See  also  Cory  v.  Patton,  L.  B.,  7  Q.  B.  304;  and  L.  B.,  9  Q.  B.  577.  So, 
where  the  assured  conceals  from  the  underwriter  a  material  fact,  when 
the  slip  is  signed,  and  the  underwriter  delivers  out  the  policy  in  con- 
formity with  the  slip  after  the  fact  has  come  to  his  knowledge,  it  is  a 
question  for  the  jury  whether  the  underwriter  elected  to  go  on  with 
the  poli<^ ;  if  not,  the  policy  does  not  bind  him ;  Morrieofi  y.  Universal 
Marine  Insur,  Co.,  L.  B.,  8  £x.  197,  Ex.  Ch. ;  and  where  the  underwriter 
stated,  when  he  issued  the  policy,  that  he  should  rely  on  the  conoealment» 
it  was  held  that  he  might  do  so ;  Nicholson  v.  Poirer,  20  L.  T.,  N.  S.  580, 
Ex.  Ch.,  B.  T.  1869. 

JjCL  an  action  against  a  second  or  subsequent  underwriter,  it  has  been  the 
practice  to  admit  evidence  of  representations  to  tiie  first  underwriter,  on  a 
presumption  that  the  subsequent  underwriter  gave  credit  to  them.  Paw- 
son  V.  Watson,  Barber  v.  Fletcher,  supra ;  Marsden  v.  Beid,  3  East,  572. 
This  rule  is  confined  to  representations  made  to  the  first  imderwriter,  thai 
is,  ihe  first  on  the  policy.  S.  C.  ;•  Bdl  v.  Carstairs,  2  Camp.  543.  The 
principle  of  the  rule  was  questioned  by  Ld.  Ellenborough,  C.  J.,  in  the 
last  case,  and  in  Forrester  v.  Pigou,  1  M.  &  S.  13. 

•  If  goods  insured  are  over- valued  with  intent  to  defraud  the  under- 
writers, the  contract  is  void,  and  the  assured  cannot  recover,  even  for  the 
value  actually  on  board ;  Haigh  v.  De  la  Cour,  3  Camp.  319 ;  and,  even 
without  fraud,  an  excessive  over-insurance  may  be  a  material  fact,  and, 
if  concealed  from  the  imderwriter,  the  policy  be  void ;  lonides  v.  Pender^ 
L.  B.,  9  Q.  B.  531.  So  where  there  were  successive  open  policies,  on 
goods  to  be  declared,  and  the  assured  fraudulently  declai^  the  goods  at 
risk  at  an  under- value  on  the  earlier  policies,  the  policies  effected  subse- 
quently to  such  false  declarations  were  held  void,  and  were  ordered  to  be 
cancelled.    Bivaz  v.  Oerussi,  6  Q.  B.  D.  222,  C.  A. 

Illegality.']  A  contravention  of  law  by  the  assured,  having  direct  rela- 
tion to  the  subject  of  the  risk,  will  vitiate  the  policy.  Thus,  where  a 
ship  was  loaded  in  contravention  of  the  16  &  17  Vict.  c.  107,  forbidding  a 
ship  to  sail  from  certain  ports  at  certedn  times  in  the  year  with  any  of  uie 
cargo  on  deck,  and  the  plaintiff  insured  the  cargo  with  the  express  know- 
ledge of  the  mode  of  loading,  it  was  held  that  the  plaintiff  could  not 
recover  for  any  part  of  the  cargo ;  Cunard  v.  Hyde,  2  £.  &  E.  1 ;  29  L.  J., 
Q.  B.  6 ;  aliter,  if  the  assured  nad  no  knowledge  of  the  mode  of  loading ; 
S.  C,  E.  B.  &  E.  670;  27  L.  J.,  Q.  B.  408.  If  the  master  so  loaded, 
without  the  knowledge  of  his  owner,  the  owner  may  recover  on  an 
insurance  of  freight.  Wilson  v.  Rankin,  6  B.  &  S.  208;  34  L.  J.,  Q.  B. 
62;  L.  B.,  1  Q.  B.  162,  Ex.  Ch.  So  the  owner  may  recover  wlrare  the 
master  has,  without  his  knowledge,  in  contravention  of  the  ICercfaant 
Shipping  Act,  1854,  s.  318,  taken  passengers  on'  board  without  a 
cate.    Dudgeon  v.  Pembroke,  L.  B.,  9  Q.  B.  581. 
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Paymeni,"]  It  is  a  good  defence  to  show  a  custom  that  credit  taken 
between  the  insurance  broker  and  underwriter  should  be  taken  as  payment 
to  the  assured  by  the  imderwriter,  after  the  amount  has  been  adjusted 
between  him  and  such  broker.  Stewart  y.  Aherdein,  4  M.  &  W.  211. 
But  the  assured  is  not  bound  by  such  a  custom,  if  he  had  no  knowledge 
of  it.  Sweetinff  v.  Pearce,  9  0.  B.,  N.  S.  634 ;  30  L.  J.,  C.  P.  109,  Ex,  Ch. 
An  adjustment  indorsed  on  the  policy  produced  by  the  assured,  with  the 
defendant's  name  struck  out  of  it,  is  not  eyidenoe  for  the  defendant  that 
the  amount  so  adjusted  has  been  paid.    Adama  y.  SanderSy  M.  &  M.  373. 


Betum  of  Premium. 

A  claim  for  a  return  of  premium  is  often  added  to  a  claim  on  a  policy ; 
and  tiie  question  of  the  right  to  recoyer  arises  on  the  failure  of  the  ^aintiff 
to  establish  his  case  on  the  policy. 

When  plaintiff  entitled  to  a  return,^  If  the  j)olicy  is  yoid  ah  initiOy  or 
where  there  is  no  insurable  interelBt,  and  tms  proceeds  through  mis- 
information or  other  innocent  cause ;  or  where  an  interest  is  less  than 
that  insured ;  the  premium  or  part  of  it  may  be  recoyered.  3  Kent,  Com. 
341.  Where  there  are  two  insurances  at  different  times,  together  exceed- 
ing the  interest  insured,  the  excess  of  premiimi  is  to  be  recoyered  from 
the  last  insurers,  and  not  the  first.  Fisk  y.  Masterman,  8  M.  &  W.  165. 
When  seyeral  insurances  are  effected  at  the  same  time,  and  before  the 
risk  commenced,  they  are  to  be  taken  as  one  policy,  and  the  return  must 
"be  pro  ratd  ;  semh,  S.  0. 

If  the  risk  has  neyer  commenced  there  must  be  a  return ;  as  if  the  ehip 
neyer  sailed,  or,  the  policy  is  ayoided  by  failure  of  warranty  witiiout  frau£ 
3  Kent,  Com.  341.  But  if  the  risk  has  once  commenced,  or  the  poHcy  be 
yoid  for  illegality,  or  for  any  fraud  of  the  assured,  there  is  no  return. 
Ih, ;  AUkins  y.  Juoe,  2  C.  P.  D.  375,  ante,  p.  431 ;  and  see  Stone  y.  Marine 
Asmr,  Co.f  Ac,^  1  Ex.  D.  81.  The  defendant  haying  insured  a  cargo  for 
a  certain  yoyage,  effected  a  re-insurance  with  the  plaintiff  on  the  same 
cargo  and  risk  after  the  ship  had,  unknown  to  either  party,  arriyed  safely 
at  her  destination ;  it  was  held  that  the  premium  was  payable  on  the  re- 
insurance. Bradford  y.  Sifmondeon,  7  Q.  B.  D.  456,  C.  A.  Where  the 
policy  is  ayoided  by  material  imsrepresentation  or  concealment,  without 
naud,  the  premium  may  be  recoyereo,  and  the  policy  is  concluaiye  eyidence 
ol  payment  of  the  premium.  Anderson  y.  Thornton,  8  Exch.  425. 
Where  the  yoyage  ana  the  risk  are  diyisible,  and  part  is  not  run,  there 
may  be  a  return  of  a  proportionate  part  of  the  premium.  As,  where  tiie 
yoyage  was  from  London  to  Halifax,  Noya  Scotia,  to  depart  with  conyoy 
from  Portsmouth,  and  when  the  ship  arriyed  at  that  place  the  conyoy 
had  sailed.     Stevenson  y.  Snow,  3  Burr.  1237  ;  1  W.  Bl.  318. 

The  defendant  haying  paid  the  amount  of  premium  into  Court,  the 
plaintiff  afterwards  obtamed  a  yerdict  on  the  policy  for  a  sum  less  than 
the  sum  assured :  the  Court  directed  that  judgment  should  be  entered 
only  for  the  amoimt  of  the  yerdict,  less  the  sum  taken  out  of  Court. 
Carr  y.  Montefiore,  5  B.  &  S.  941 ;  34  L.  J.,  Q.  B.  21. 


Life  Insurance. 

Many  of  the  cases  and  authorities  on  marine  policies  apply  equally  to 
policies  on  liyes  and  against  fire ;  but  the  contract  of  life  assurance  is,  in 
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consideratioii  of  a  lump  sum  or  of  periodical  payments,  to  pay  a  som 
oertain  upon  the  death  of  a  given  life,  and  is  not  a  contract  of  indemnity, 
like  that  of  marine  and  fire  poHcies.  The  pleadings  suffidenily  point  out 
the  nature  of  the  required  evidence. 

Form  of  policy.']  It  does  not  appear  ever  to  have  been  decided  that  an 
agreement  for  me  insurance  need  be  expressed  in  a  policy  or  reduced  to 
writing.  The  statute  14  Geo.  3,  c.  48,  s.  2,  enacts  that  it  shall  not  be 
lawful  to  make  any  poHcy  on  the  life  of  an^  person  or  other  event,  without 
inserting  in  such  policy  the  person's  name  interested  therein,  or  for  whose 
use,  benefit,  or  on  whose  account  such  policy  is  so  made  or  underwrote. 
The  Stamp  Act,  1870,  s.  118  (which  replaced  the  earlier  statute,  16  &  17 
Vict.  c.  59,  s.  6),  requires  every  person  receiving  or  taking  credit  for  any 
premium  or  consideration  for  any  contract  of  insurance,  to  make  out  and 
execute  a  stamped  poHcy  of  such  insurance,  within  one  calendar  montii 
from  the  receipt  of  the  premium,  under  a  penalty  of  50{.  This  section 
was  passed  for  the  better  securing  the  payment  of  the  stamp  duty,  and 
rather  negatives  the  idea  that  14  Geo.  3,  c.  48,  s.  2,  supra ,  was  intended 
to  avoid  agreements  for  life  insurance  not  in  writing. 

By  the  Married  Women's  Propnarty  Act,  1882  (45  &  46  Vict.  c.  75),  s.  11, 
*'  A  married  woman  may,  by  virtue  of  the  power  of  making  contracts 
hereinbefore  contained,  effect  a  poli(^upon  her  own  life,  or  the  life  of  her 
husband  for  her  separate  use,  and  Vie  same  and  all  benefit  thereof  shall 
enure  accordingly.  A  policy  of  insurance  effected  by  anv  man  on  his  own 
life,  and  expressed  to  be  for  the  benefit  of  his  wife  or  of  his  children,  or 
of  his  wife  and  children  or  any  of  them,  or  by  any  woman  on  her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children,  or 
of  her  husband  and  children,  or  anv  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable  under  any  such 
policy  shcdl  not,  so  long  as  anj  object  of  the  trust  remains  unperformed, 
form  part  of  the  estate  of  the  msured,  or  be  subject  to  his  or  her  debts.'' 
The  section  enables  the  insured  to  appoint  a  trustee  or  new  trustees  d 
the  pnolioy  by  a  memorandiun  in  writing  and  the  receipt  of  a  trustee  duly 
appointed,  or,  in  default  of  notice  to  uie  office,  the  receipt  of  the  l^al 
personal  representative  of  the  insured,  shall  be  a  discharge  to  the  office. 
See  ffoU  V.  Everall,  2  Ch.  D.  266,  0.  A. ;  In  re  Adam's  Policy  Trusts,  23 
Ch.  D.  525 ;  SeyUm  v.  SaUerthwaite,  34  Ch.  D.  511,  decided  on  33  &  34 
Vict.  c.  93,  s.  10. 

Where,  after  the  proposal  for  insurance  has  been  accepted  by  the  in- 
surance office,  on  the  terms  that  no  insurance  shall  take  effect  until  the 
premium  is  paid,  and  before  it  is  tendered  there  has  been  a  material 
alteration  in  the  health  of  the  proposer,  the  office  is  not  bound  to  issue  a 
policy.     Canning  v.  Farquhar^  16  Q.  B.  D.  727. 

As  to  stamp  duties,  inde  antCy  p.  260. 

Assignment  of  policy, ]  The  Policies  of  Assurance  Act,  1867  (30  &  31 
Vict.  c.  144),  8.  1 ,  enacts  that  **  any  person  or  corporation  now  b^g  or 
hereafter,"  vide  infra,  "  becoming  entitled  by  assignment  or  other  Pri- 
vative title  to  a  policy  of  life  assurance,  and  possessing,  at  Uie  time  of 
action  brought,  the  right  in  equity  to  receive  and  the  right  to  give  an 
effectual  discharge  to  the  assurance  company  liable  under  such  p<mcy  for 
moneys  thereby  assured  or  secured,  shall  be  at  liberty  to  sue  at  law  in  the 
name  of  such  person  or  corporation  to  recover  such  moneys." 

By  sect.  3,  *'  no  assignment  made  after  the  passing  of  this  Act"  (20th 
August,  1867)  ''  of  a  policy  of  life  assurance  shall  confer  on  the  assignee 
therein  namea,  his  executors,  administrators,  or  assigns,  any  right  to  sue 
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for  the  amount  of  such  policy,  or  the  moneys  assured  or  secured  thereby, 
until  a  written  notice  of  the  date  and  purport  of  such  assignment  shall 
have  been  given  to  the  assurance  company  liable  under  such  policy  at 
their  principal  place  of  business  for  the  time  being,  or,  in  case  they  naye 
two  or  more  prmcipal  places  of  business,  then  at  some  one  of  such  prin- 
cipal places  of  busmess,  either  in  England  or  Scotland  or  Ireland,  and  the 
date  on  which  such  notice  shall  be  received  shall  regulate  the  priority  of 
all  claims  under  any  assignment ;  and  a  payment  bond  fide  made  in  respect 
of  any  policy  by  any  assurance  company,  before  the  date  on  which  such 
notice  shall  have  Men  received,  shall  bie  as  valid  against  the  assignee 
giving  such  notice  as  if  this  Act  had  not  been  passed. 

By  sect.  4,  assurance  companies  are,  in  policies  issued  after  30th  of 
Sei>tember,  1867,  to  specify  the  principal  place  or  places  of  business  at 
which  notices  of  assignment  may  oe  given. 

By  sect.  6,  every  assurance  company  to  whom  notice  of  the  assignment 
of  any  poUcy  shall  have  been  duly  given  shall  deliver  an  acknowledgment 
in  writmg,  under  the  hand  of  the  manager,  secretary,  treasurer,  or  other 
principal  officer  of  the  assurance  company,  of  their  receipt  of  such  notice ; 
and  every  such  written  acknowledgment,  if  signed  by  a  person  being 
de  jure  or  de  facto  the  manager,  &c.,  of  the  assurance  company  whose 
acknowledgment  it  purports  to  be,  shall  be  conclusive  evidence,  as  against 
such  assurance  company,  of  their  having  duly  received  the  notice  to  which 
such  acknowledgment  relates. 

An  agreement  for  assignment  is  not  an  assignment  within  this  Act* 
Spencer  v.  Clarke,  9  Ch.  D.  137. 

Sect.  3  regulates  the  priority  of  claims  as  between  the  company  and 
persons  interested  in  the  policy,  and  does  not  affect  the  rights  of  those 
persons  inter  ee,    Newman  v.  Newman,  28  Ch.  D.  674. 

Where  there  is  a  condition  against  assigmnent  in  the  policy,  it  is  still 
assignable  in  equity  as  before  the  statute.    In  re  Turcan,  4b  Ch.  D.  5, 

The  J.  Act,  1873,  s.  25  (6),  ante,  p.  300,  contains  a  general  provision 
with  reference  to  the  assignment  of  choses  in  action. 

Interest,']  By  stat.  14  Geo.  3,  c.  48,  ss.  1,  2,  a  policy  on  lives  or  other 
events  is  unlawful  and  void,  imless  the  person  on  whose  account  the 
insurance  is  made  has  an  interest,  and  the  name  of  the  person  interested, 
or  for  whose  use  or  benefit,  or  on  whose  account,  it  is  made,  be  inserted 
therein.  If  A.,  having  no  interest  in  B.'s  life,  cause  him  to  effect  an 
insurance  in  his  ovm  name,  but  at  A.'s  expense,  and  for  A.*s  benefit,  this 
is  a  fraudulent  evasion,  and  the  policy  is  void  under  sect.  1 .  Wainewrighi 
V.  Bland,  1  M.  &  Bob.  481 ;  Shilling  v.  Accidental  Death  Ineur,  Co,,  2  H. 
&  N.  42 ;  26  L.  J.,  Ex.  266.  See  also  S.  C,  27  L.  J.,  Ex.  16.  Everyone 
is  presumed  to  have  an  insurable  interest  in  his  own  life,  and  if  he  insures, 
whether  for  life  or  a  limited  time,  his  executor  is  not  bound  to  show  any 
interest  beyond  this.  WaineiorigJU  v.  Bland,  supra.  So,  it  is  said,  where 
a  wife  insures  her  husband's  life.  Reed  v.  R,  Exeh,  Assur,  Co,,  Feake, 
Add.  Ca.  70;  and  now  see  45  &  46  Yiot.  c.  75,  s.  11,  ante,  p.  436.  But 
where  a  wife  was  entitled  to  a  legacy  on  attaining  twenty-one,  and  her 
husband  insured  her  life  in  her  name,  to  secure  the  amount  of  the  le^cy, 
which  was  then  advanced  to  him,  it  was  held  that  the  poHoy  was  void,  as 
it  did  not  state  that  the  husband  was  the  person  having  the  present  interest 
therein,  although  ilie  ultimate  benefit  might  be  for  the  wife.  Evans  y. 
Bignold,  L.  B.,  4  Q.  B.  622.  A  creditor  has  an  insurable  interest  in  his 
debtor's  life.  Anderson  v.  Edie,  Park,  Ins.,  8th  ed.  914-15.  And,  in 
general,  the  interest  which  the  insurer  is  required  to  have  in  the  life  of 
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the  assured,  under  14  Geo.  3,  c.  48,  s.  1,  must  be  a  pecuniary  interest; 
and,  therefore,  the  insurance  by  a  father  in  his  own  name  on  the  life  of 
his  son,  without  any  pecuniary  interest  in  it,  is  yoid.  Halford  y.  Kymer, 
10  B.  &  0.  724.  As  to  what  is  sufficient  pecuniary  interest,  see  Hebden  t. 
West,  infra.  If  a  father,  being  engaged  in  a  hazardous  employment,  a^;ree 
with  his  son  that  the  father  wiU  insure  his  own  life  and  the  son  pay  the 
premiums,  and  that  the  father  shall  leaye  the  sum  insured  to  his  son  by 
will,  aemhley  per  Martin  and  Bramwell,  BB.,  that  the  insurance  would  be 
the  father's  and  yaHd.  ShiUin^  y.  Accidental  Deaih  Iruur.  Co.,  2  H.  &  N. 
42  ;  26  L.  J.,  Ex.  266. 

By  sect.  3,  a  person  who  insures  the  life  of  another,  or  any  other  eyent, 
can  recoyer  from  the  insurer  or  insurers  no  greater  sum  than  the  amount 
or  yalue  of  his  interest  in  such  life  or  eyent.  The  interest  referred  to  is 
the  interest  at  the  time  of  making  the  policy,  and  this  amount  is  reooyer- 
able  whe^er  the  interest  ceased  or  not  before  the  death,  or,  has  been 
satisfied  aliunde.  DMy  y.  India  and  L,  Asmir,  Co.,  15  0.  B.  365 ;  24  L. 
J.,  G.  F.  2 ;  in  the  Ex.  Ch.,  oyerruling  Oodsall  y.  Boldero,  9  East,  72.  Law 
y.  Z.  IndiaputahU  Policy  Co.,  1  K.  &  J.  223 ;  24  L.  J.,  Oh.  196,  is  to  the 
same  effect.  But,  by  tms  section,  the  assured  can  in  no  case  recoyer  moie 
than  this  insurable  interest,  whether  upon  one  policy  or  many ;  and  if  he 
has  already  reoeiyed  that  amount  on  omer  policies,  this  is  an  answer  to  an 
action.    Hehden  y.  West,  3  B.  &  S.  679;  32  L.  J.,  Q.  B.  85. 

The  assignee  of  a  life  policy  is  not  within  the  Act,  and  need  not  ahow 
any  interest  other  than  the  original  one  on  which  the  policy  is  founded. 
Aehley  y.  AsMey,  3  Sim.  149. 

Damages.']  As  to  damages  in  the  nature  of  interest  under  3  &  4  WilL  4, 
c.  42,  s.  29,  vide  ante,  p.  432. 

Defence. 

The  general  obseryations  made,  ante,  p.  432,  with  respect  to  defences  to 
actions  on  Policies  of  Marine  Insurance,  will  apply  here. 

Mierepreeentaiion.']  The  assured  usually  subscribes  a  declaration  an- 
Bwerine  facts  inquired  of  by  the  insurers,  and  it  is  made  a  condition  tibat 
if  any  be  untruly  answered  the  policy  is  to  be  yoid ;  in  such  case  the  policy 
IB  ayoided  though  there  be  no  mtentional  untruth ;  DuckeU  y.  WilliamB, 
2  Or.  &  M.  348;  Macdonald  y.  Law,  dbc.  Insur,  Co.,  L.  B.,  9  Q.  B.  228; 
Thomson  y.  Weeme,  9  Ap.  Oa.  671,  D.  P. ;  and  though  the  mis-statement 
be  fotmd  by  the  jury  to  be  immaterial :  for  as  the  basis  of  the  contract  is 
the  truth  of  the  representation,  its  materialiW  is  not  in  question,  and 
ought  not  to  be  left  to  the  jury.  Anderson  y.  Fitzgerald,  4  H.  L.  C.  484 ; 
Cazenove  v.  British  Equitable  Asaur.  Co.,  6  0.  B.,  N.  8.  437 ;  28  L.  J.,  C. 
P.  259.  See  British  Equitable  Assur,  Co.  y.  Ot.  W.  By.  Co.,  17  W.  R  43, 
M.  T.  1868,  Malins,  Y.-O.  If  there  be  such  express  condition  on  the 
policy,  yet  material  and  fraudulent  concealment  or  misrepreeentatioQ, 
though  ihe  inquiryand  statement  be  oral,  will  also  ayoid  it.  tVainewrigM 
y.  Bland,  1  M.  &  W.  32  ;  1  M.  &  Bob.  481.  But  mere  representations  or 
statements,  which  turn  out  untrue,  will  not  ayoid  a  life  policy  (as  in  some 
cases  they  do  a  marine  policy),  unless  the  policy  purports  to  lie  based  upon 
their  truth,  or  there  be  fraud.  Wheelion  y.  Hardisty,  8  E.  &  B.  232 ;  26 
L.  J.,  a  B.  265 ;  8  E.  &  B.  285 ;  27  L.  J.,  Q.  B.  241,  Ex.  Oh.  See  Fou^ces 
y.  Manchester  and  London  Assur.  Association,  3  B.  &  S.  917  ;  32  L.  J.,  Q. 
B.  153.  If  there  be  an  imtrue  statement  without  fraud,  and  the  poHciee 
of  a  company  are  expressed  to  be  *'  indisputable  except  in  case  of  muid," 
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tiie  company  will,  in  equity,  be  estopped  from  relying  on  the  mis-state*- 
ment;  and  this  may  be  spedaUy  replied  to  the  defence.  Woodv,  Dwarriej 
11  Ezch.  493 ;  25  L.  J.,  £x.  129.  But,  where  the  policy  is  issued  by  a 
company,  which  circulates  a  prospectus  purporting  that  their  policies  are 
indisputable,  a  reply,  relying  on  this  fact,  must  be  suj^ported  by  proof, 
that  the  prospectus  had  been  seen,  or  acted  upon  by  the  msured ;  and,  the 
mere  raoof  of  the  pubHc  circulation  of  the  prospectus,  before  tiie  poHoy 
was  ejected,  is  not  sufficient.  WheeUon  t.  Hardistyy  ante,  p.  438.  The 
omission  tostatethat  thedeceased  had  any  occupation,  in  answer  to  questions 
in  the  proposal,  any  mis-statement  or  conceaknent  in  which  was  to  vitiate 
the  poboy,  is  not  such  an  untrue  statement  as  to  vitiate  the  policy.  Perrins 
T.  Marine  ^  General  Imur.  Society,  2  E.  &  E.  317,  324 ;  29  li.  J.,  Q.  B.  17, 
242.  But,  the  omission  to  state  that  raoposals  for  insurance  were  made 
to,  and  declined  by,  other  insurance  offices  was  held  to  vitiate  a  contract 
for  insurance.  London  Aeeur,  v.  Manad,  11  Gh.  D.  363.  The  person  whose 
life  is  the  subject  of  insurance  bv  another  has  been  held  to  be  so  far  an 
agent  for  the  assured  that  his  false  answers  will  vitiate  the  policy.  Bano^ 
line  V.  Deeborough,  2  M.  &  Bob.  328,  and  note.  Id,  334.  But  this  case 
turned  on  the  form  of  the  particular  policy ;  and,  the  false  and  fraudulent 
statements  of  the  person  wnose  life  is  insured,  and  of  the  medical  referee, 
will  not  vitiate  the  policy,  as  amdnst  an  innocent  person,  who  effected  the 
insurance,  there  bemg  no  conmtion,  that  the  untrutii  of  the  statement, 
contained  in  the  proposal,  should  avoid  the  policy.  Wheettcn  v.  Hardiety, 
Ex.  Ch.,  ante,  p.  438.  As  to  effect  of  change  in  the  health  of  the  pro- 
poser, between  the  acceptance  of  proposal  for  insurance  and  payment  of 
premium,  see  Canning  v.  Farquliarf  16  Q.  B.  D.  727,  cited  ante,  p.  436. 

Suidde,^  Clauses  avoiding  a  policy  if  the  person,  whose  life  is  insured, 
<*  commits  suicide,"  or  **  dies  by  ms  own  hands,"  are  construed  to  include 
all  volimtary  self-destruction,  though  not  felonious;  and  consequently 
the  unsounduess  of  the  person's  mind  is  not  mateiial.  Clift  v.  Schwahe, 
3  C.  B.  437 ;  Dormay  v.  Borradaile,  6  C.  B.  380.  Where  the  policy  was 
conditioned  to  be  valid,  notwithstanding  suicide,  to  the  extent  of  anj  bond 
fide  interest  acquired  by  any  person,  by  virtue  of  an  equitable  Uen  or 
security  on  it,  on  proof  of  suck  mterest,  to  tiie  satisfaction  of  the  directors 
of  the  company :  proof  of  the  policy  beinff  held  by  the  trustees  of  the  wife 
of  the  assured,  by  way  of  mariii^  settiement,  was  held  to  support  the 
alleged  lien.  Moore  v.  WooUev,  4  E.  &  B.  243 ;  24  L.  J.,  Q.  B.  40.  Prod 
of  the  above  facts  was  reasonaole  evidence  for  the  directors,  by  which  they 
were  bound  to  be  satisfied.  S.  G. ;  see  also  Braumtein  v.  Accidental  Death 
Insur,  Co.,  infra.  The  clause  is,  in  the  absence  of  fraud,  for  the  benefit 
of  the  assured.  SoUdtors*  &  General  Life  Assur,  Soc,  v.  Lamb,  1  H.  &  M. 
716 ;  33  L.  J.,  Gh.  426;  Accord.  City  Bank-v,  Sovereign  LifeAaeur,  Co.,  50 
L.  T.  565,  Ch.  D.,  H.  S.  So,  where  the  policy  is  mortgased  to  the  society, 
they  are  in  the  same  position  as  if  it  had  been  mortgaged  to  athird party. 
White  V.  British  Empire,  &c.  Aesur.  Co.,  L.  E. ,  7  Eq.  394.  But  the  assi^eee 
of  the  assured  under  a  foreign  bankruptcy,  are  not  within  the  condition  in 
a  policy  that  it  ^ould  be  v^d,  notwithstanding  suicide,  if  any  third  party 
had  acquired  a  bond  fide  interest  therein  by  assignment,  or  by  leg^  or 
equitable  lien  for  a  valuable  consideration,  or  as  a  security  for  money. 
Jackeon  v.  Foreter,  1  E.  &  E.  463;  28  L.  J.,  Q.  B.  166;  1  E.  &  £.  470; 
29  L.  J.,  Q.  B.  8,  Ex.  Ch, 

Insurance  against  Personal  Accidents, 

In  a  poHcy  of  insurance  effected  against  injury  caused  by  accident  or 
violence,  provided  the  same  should  be  caused  by  some  outward  and  visible 
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means,  of  which  satiBfactory  proof  should  be  furnished  to  the  inmirers,  is 
meant  such  proof  as  the  insurers  may  reasonably  require,  and  not  sudi  as 
they  may  capriciouidy  demand.  Braunstein  y.  Accidental  Death  Inaw,  Go.^ 
1  B.  &  S.  782;  31  L.  J.,  Q.  B.  17.  See  Moore  y.  WooUey,  supra,  and 
Trew  y.  By.  FaaeengerB'  Aasur.  Co,,  6  H.  &  N.  839 ;  30  L.  J.,  Ex.  317,  Ex. 
Ch.  Where  there  was  an  exception  in  the  policy,  of  death  from  certain 
specified  diseases,  or  any  other  disease  or  cause  within  the  system  of  the 
assured  before  or  at  the  time  or  following  such  accidental  injury ;  it  w*8 
held  that  one  of  the  specified  diseases,  brought  on  solely  by  the  accident^ 
was  not  within  the  exception.  Fitton  y.  AcddentcU  Death  Inaur,  Co.,  17 
0.  B.,  N.  S.  122;  34  L.  J.,  C.  P.  28.  Where,  howeyer,  the  exoeptioQ 
extends  to  secondary  causes,  the  insurers  are  not  liable.  Smith  y.  Aed- 
dent  Insur.  Co,,  L.  B.,  5  Ex.  302.  Where  the  policy  excepted  injury 
caused  by  natural  disease  or  weakness,  or  exhaustion  consequent  on 
disease,  and  the  assured  while  fording  a  stream  was  seized  with  an  epi- 
leptic fit,  and  fell  into  the  stream  and  was  drowned,  this  was  held  not  to 
be  within  the  exception.  Winapear  y.  Accident  Inaur,  Co,,  6  Q.  B.  D. 
42,  0.  A. ;  see  also  Lawrence  y.  Accidental  Ineur,  Co,,  7  Q.  B.  D.  216.  A 
policy  against  "death  from  the  effects  of  injury  caused  by  accident," 
mdudes  death  from  a  disease  which  was  the  natural  consequence  of  aa 
injury  caused  hj  accident.  laitt  y.  Bailway  PoMengers^  Aesur,  Go,^  22 
Q.  B.  D.  504.  Death  by  sunstroke  is  not  a  death  from  the  effects  of  aa 
injury  by  accident.  Sinclair  y.  Maritime  Paesengers*  Asaur,  Co,,  3  E.  & 
E.  478 ;  30  L.  J.,  Q,  B.  77.  Where  death  occurs  from  a  risk  which  was 
either  obyious  to  tiie  assured,  or  would  haye  been  obvious  to  him  if  he 
had  been  paying  reasonable  attention  to  what  he  was  doing,  it  falls  within 
an  exception  in  the  policy,  of  accident  caused  by  **  exposure  of  the 
deceased  to  obvious  risk."  Comiah  y.  Accident  Insur,  Co,,  23  Q.  B.  D. 
453,  C.  A. 

A  policy  for  12  months,  from  November  24th,  1888,  coyers  an  acci- 
dent on  November  24th,  1889.  South  Staffordahire  Tramwaya  Co.  v. 
Sickneaa,  &c,,  Aaaur,  Co.,  W.  N.  1890,  176,  M.  Sit.,  0.  B.  D.  As  to 
whether  injury  caused  to  several  persons  by  the  same  negligence,  is  one 
accident  or  more,  vide  S.  C,  T^ere  the  Court  was  equally  divided. 
WhetJier  a  term  of  the  policy  requiring  notice  of  death  withm  7  days 
is  a  condition  precedent  depends  on  the  construction  of  the  whole  policy. 
SUmeham  v.  Ocean,  AcAceident  Inaur,  Co,,  19  Q.  B.  D.  237.  As  to  stamp 
duties,  vide  ante,  p.  261. 

Fire  Insurance. 

The  fundamental  principle  of  fire  insurance  is  that  like  an  open  marine 
policy,  it  is  a  contract  of  indemnity.  CaatelJain  v.  Preston,  11  Q.  B.  D. 
380,  C.  A.  A  policy  which  has  lapsed  becomes  renewed  by  the  payment 
of  the  premiimi.  Kirkpatrick  v.  S,  Australian  Inaur,  Co,,  11  Ap.  Oa. 
177,  P.O. 

Policies  of  fire  insurance  are  within  the  stat.  14  Geo.  3,  c.  48,  cited  ante^ 
pp.  436,  437.  As  to  their  form,  vide  ante,  p.  436.  A  fire  policy  was  not 
generally  assignable,  at  law,  except  with  uie  consent  of  tne  insurer ;  3 
Kent,  Com.  375 ;  Park,  Ins.  8th  ed.  978 ;  but,  this  is  now  altered  by  the 
J.  Act,  1873, 8. 25  (6),  ante,  p.  300.  Where  the  policy  requires  the  assured 
to  deliver  a  certificate  of  the  minister  and  churchwardens,  as  to  the  character 
of  the  assured,  and  the  bona  fides  of  the  loss ;  Woraley  v.  Wood,  6  T.  B. 
710;  or  particulars  of  loss  within  a  certain  tune  of  the  fire;  Mason  ▼• 
Harvey,  8  Exch.  819 ;  22  L.  J.,  Ex.  336 ;  it  is  a  condition  precedent. 
Qoe  Feamley  v.  L,  Guarantee  Co.,  6  Ap.  Ca.  911,  D.  P.  As  to  whom  the 
notice  of  loss  may  be  given  under  a  smiilar  dause,  see  Maraden  y.  COy  ^ 
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Couniy  A  stur.  Co, ,  L.  B. ,  1 C.  P.  232.  Fire  policLes^are  sometiines  so  framed  as 
to  be  covenants  to  pay  only  an  adjusted  loss ;  in  such  case  before  adjustment 
no  action  can  be  maintained  on  the  policy.  Elliott  y.  R,  Exchange  Aseur, 
Co.,  If.  R.,  2  Ex.  237;  Viney  v.  Bignold,  20  Q,  B.  D.  172.  Policies 
sometiines  contain  a  clause  entitling  the  insurers  to  determine  the  policy 
on  notice,  refunding  a  proportionate  part  of  the  premium.  Sun  Fire  Office  y . 
ffari,  14  Ap.  Gas.  98,  P.  0.  A  policy  from  August  14th  to  November  14th 
was  held  to  include  the  latter  day,  on  whidi  a  fire  took  place.  Isaacs 
V.  H.  Inaur.  Co.,  L.  E.,  5  Ex.  296.  See  South  Staffordshire  Tramway e  Co. 
V.  Sickness  Assur.  Co.,  ante,  p.  440. 

An  interim  receipt  for  premiimis  or  slip  initialed  by  the  insurer  consti- 
tutes an  agreement  to  insure.  Parsons  v.  Queen  Intwr,  Co.,  7  Ap.  Oa.  96, 
P.  C. ;  Thompson  v.  Adams,  23  Q.  B.  D.  361.  Where  issued  at  Lloyd's, 
it  is  not  subject  to  an  implied  condition  that  the  policy  should  be  put 
forward  withm  a  reasonable  time.    S.  C. 

As  to  stamp  duties,  vide  ante,  p.  261. 

Interest.']  Vide  ante,  p.  437.  It  is  necessary  to  show  an  interest  in  the 
subject  insured  at  the  tune  of  insuring  and  of  the  fire.  Lynch  v.  Dalzdl, 
4  Bro.  P.  C,  2nd  ed.  431 ;  Saddlers'  Co.  v.  Badcock,  2  Atk.  664.  The  un- 
paid vendor  of  a  house  may  recover  the  full  value  thereof,  if  it  be  burnt 
Defore  the  conveyance  is  executed,  thoud^  after  the  contract  of  sale. 
Collingridge  v.  R.  Exchange  Assur.  Co.,  3  Q.^.  D.  173.  This  interest  need 
not  be  the  absolute  property ;  thus,  an  insolvent  might  insure  a  house, 
ftc,  to  which  his  assignees  were  entitled,  he  being  in  possession  and  re- 
sponsible to  the  real  owners.  Marks  v.  Hamilton,  7  Exch.  323 ;  21  L.  J., 
Ex.  109.  Warehousemen  and  wharfingers  may  insure  their  customer's 
goods  in  their  custody,  and  may  recover  the  whole  value  under  a  policy  on 
goods  **  held  in  trust  or  on  commission."  Waiers  v.  Monarch  Assur.  Co., 
6  E.  &  B.  870 ;  26  L.  J.,  Q.  B.  102.  And,  a  carrier,  who  so  insures,  may 
recover  the  whole  value  of  goods  lost  bv  fire,  although  the  owner  of  the 
goods  may  be  disabled  from  recovering  from  the  earner  by  reason  of  the 
value  not  being  declared  under  the  Carriers  Act.  L,  <fe  N.  W.  Ry.  Co.  v. 
Olyn,  1  E.  &  E.  662 ;  28  L.  J.,  Q.  B.  188.  See  also  Ebsworth  v.  Alliance 
Marine  Insur.  Co.,  cited  ante,  p.  408.  But  it  is  otherwise  where  the 
further  words,  **for  which  they"  (the  assured)  **are  responsible,"  are 
added.  N.  British  Insur.  Co.  v.  MoffaU,  L.  R.,  7  C.  P.  26.  As  to  the 
claim  of  the  general  owner  to  the  insurance  money,  when  received  by  the 
assured,  see  Martineau  v.  Kitching,  L.  R,  7  Q.  B.  436,  and  Ebsworth  y. 
Alliance  Marine  Insur,  Co.,  supra.  Goods  delivered  by  A.  to  B.,  who  is 
to  return  to  A.  an  equivalent  quantity  of  similar  gooos,  but  not  neces- 
sarily the  identical  eoods  delivered  to  B.,  are  to  be  insured  as  the  goods 
of  B.,  and  not  as  uie  goods  held  by  B.  in  trust ;  for  the  transaction 
amounts  to  a  sale  of  the  goods  to  B.  S.  Australian  Insur,  Co,  v.  Randell, 
L.  E.,  3  P.  0.  101. 

Premises  of  sufficient  value  were  mortgaged  to  A.,  and  then  to  B.,  and 
A.  insured  them  in  one  office  in  a  sufficient  sum  to  cover  his  loan,  and  B. 
in  another  office  to  cover  his  loan,  and  they  were  burnt  down;  A.  recovered 
enough  on  his  policy  to  reinstate  them,  out  did  not  do  so,  and  the  pre- 
mises not  reinstated  were  insufficient  to  cover  B.'s  security ;  it  was  held 
that  B.  was  entitled  to  recover  on  his  poHcy  to  the  extent  of  his  loss ; 
Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society,  13  Ap.  Ca. 
699,  D.  P. ;  but  not  for  loss  of  rent  of  the  premises.    S.  C. 

Description  of  the  articles  insured;  alteration  in  premises,  dkc.'j  The  pro- 
perty intended  to  be  insured  must  be  described ;  out  substantial  accuracy 
IS  sufficient.    See  Forbes'  daim,  L.  B.,  19  Eq.  486.     Thus,  where  the 
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polioi^  required  the  house  or  other  building,  in  which  the  ^oods  are,  to  be 
menuoned,  the  goods  of  a  lodger  may  be  caUed  *'  goods  in  his  dwelling- 
house."  Friedlander  v.  London  Assur.  Co,,  1  M.  &  JEwb.  171.  The  locality 
of  the  subject  of  insurance  is  material.  Fearaon  y.  Commercial  Union 
Aeeur,  Co,,  1  Ap.  Ca.  498,  D.  P.,  ante,  p.  410.  Where  the  premises  are 
described  as  being  where  "no  fires  are  kept,  or  hazardous  goods  depo- 
sited/' this  means  where  no  fires  are  halituallv  kept ;  and  the  casual  use 
of  fire  to  repair  the  premises  does  not  come  wiuin  the  condition.  Dob§ou 
y.  Sothebv,  M.  &  M.  90.  So,  where  the  condition  was  against  any  altera- 
tion of  the  trade  without  notice,  a  single  instance  of  drying  Iwrk  in  a 
kiln,  used  and  insured  as  a  com  kiln,  wul  not  ayoid  the  policy.  Shaw  y. 
Bohberde,  6  Ad.  &  E.  75.  When  no  steam  engine,  stoye,  or  other  deecrm- 
tion  of  fire  heat  was  to  be  introduced,  without  notice  to  the  insurers,  tne 
introduction  of  a  stoye,  and  use  of  it  on  one  occasion  as  an  ezperimeot, 
without  notice,  preyents  the  insured  recoyering.  Glen  y.  Leiois,  8  Exch. 
607 ;  22  L.  J.,  Ex.  228.  But,  where  there  is  no  oondition  relating  to 
alterations  in  the  premises  alter  the  policy,  a  subsequent  change,  as  by 
setting  up  a  more  hazardous  trade  in  them,  if  without  fraud,  will  not 
ayoid  the  policy.  Pirn  y.  Beid,  6  M.  &  G.  1 .  Policies  usually  proyide  for 
notice  of  any  such  change ;  and  where  Ihe  alteration  is  one  which  makes 
the  subject-matter  insured  no  longer  substantially  correspond  with  the 
property  as  particularly  described  in  the  policy,  and  yaries  the  risk,  it  will 
ayoid  the  assurance ;  for  the  description  in  such  cases  is  equiyalent  to  a 
warranty.  SiUem  y.  ThomUm,  8  E.  &  B.  868 ;  23  L.  J.,  Q.  B.  362.  In 
this  last  case,  the  house  was  enlarged  so  as  no  longer  to  agree  with  a 
description  of  it,  annexed  to  the  pohcy,  and  referred  to  in  it  so  as  to  form 
a  part  of  it.  But,  such  a  constructiye  warranty  or  condition  is  restrained 
by  an  express  condition,  requiring  notice  of  any  alteration  increasing  the 
risk  and  payment  of  a  higher  premium.  SU^  y.  Cox,  1  H.  &  N.  533 ; 
26  L.  J.,  Ex.  113,  Ex.  Ch. 

If  there  be  a  condition  in  the  policy  that  no  more  than  20  pounds  of 
£[unpowder  be  on  the  premises  insured,  the  policy  is  ayoided  if  xke  condi- 
tion be  broken,  although  the  breach  of  the  condition  haye  not  occasioned 
the  loss.    Beacon  Life  Aasur,  Co,  y.  Oibh,  1  Moo.  P.  C,  N.  S.  79. 

Loss,']  A  fire  policy  is  a  contract  of  indemnity,  and  the  assured  can 
only  reooyer  the  actual  loss  or  damage  sustained  oy  him  according  to  the 
real  quantity  and  yalue  of  the  goods  at  the  time  of  the  fire ;  Chajnnan  y. 
Pole,  22  L.  T.,  N.  S.  306,  Gockbum,  0.  J. ;  and,  in  respect  of  the  interest 
in  the  goods  coyered  by  the  insurance ;  Ccutellain  y.  Preston,  11  Q.  B.  D. 
397  et  seq.,per  Bowen,  L.  J.  A  yalued  policy  is  considered  an  open  one 
if  the  loss  be  not  total,  and  damage  and  expenses  caused  by  remoying 
articles  insured  are  also  coyered  by  the  policy.  3  Kent,  Com.  375,  and 
note.  By  28  &  29  Vict.  c.  90,  s.  12,  *'any  damage  occasioned  by  the" 
metropolitan  **  fire  bri£;ade"  constituted  by  that  Act  "  in  the  due  execu- 
tion of  their  duties,  ooall  be  deemed  to  be  damage  by  fire  within  the 
meaning  of  any  policy  of  insurance  against  fire." 

A  damage  sustained  by  atmospheric  concussion,  caused  by  an  explosion 
of  gunpowder  at  a  distance,  is  not  a  damage  insured  against  in  a  policy 
against  loss  occasioned  by  fire.  Everitt  y.  London  Aesur,  Co.,  19  C.  B., 
N.  S.  126;  34  L.  J.,  0.  P.  299.  See  Maraden  y.  CUy  and  County  Aeeur. 
Co, ,  poet,  p.  433.  Where  a  fire  policy  contained  an  exception  of  liability  for 
loss  or  damage  by  explosion,  except  for  such  loss  or  damages  as  should 
arise  from  explosion  by  gas,  and  an  inflammable  yapour  caught  fii^ 
exploded,  and  caused  a  further  fire,  it  was  held  that  gas  meant  only  ordi- 
nary coal  gas ;  and  that  the  exception  included  not  only  the  effects  of  the 
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ezploaioii,  bat  also  the  fnrtheir  fire  caused  thereby.  Stanley  y.  Western 
Inswr.  Co.,  L.  B.,  3  Ex.  71. 

The  policT  covers  a  loss  by  fire  owing  to  the  negligence  of  the  assured 
biinself ,  if  there  be  no  fraud.  Shaw  y.  Bobberds,  6  Ad.  &  E.  75.  Wilful 
misreivreBentations  of  the  yalue  of  the  property  destroyed  will,  under  the 
usual  clause  aeainst  fraudulent  claims,  d^eat  and  yitiate  the  whole  daim. 
Britton  y.  R,  Insur.  Co,,  4  E.  &  F.  905;  see  also  Chapman  y.  Fole,  ante, 
p.  442. 

A  condition  **  that  if,  at  the  time  of  any  loss  happening  to  any  property 
hereby  insoied,  there  be  any  other  subsisting  insim^ceTwhether  effected 
by  the  assured  or  any  other  person,  ooyenng  the  same  property,"  the 
insurer  shall  not  be  bable  to  nay  more  than  his  rateable  proportion  of 
such  lossj  applies  only  where  tne  same  property  is  the  subject-matter  of 
insorance,  and  the  interests  are  the  same.  N,  British  Jb  Mercantile  Insur, 
Co,  y.  Z.  Liverpool  d:  Globe  Insur.  Co.,  5  Ch.  D.  569,  0.  A.  See  further 
as  to  double  insurance,  Australian  AgricuUural  Co,  y.  Saunders,  L.  B., 
10  0.  P.  668,  Ex.  Ch. 

Where  A.  is  insured  by  B.,  and  A.  can  also  recoyer  the  loss  from  C, 
B.  may,  when  he  has  made  good  A.'s  loss,  recover  in  A.'s  name  the 
amount  oyer  from  0.  Mason  y.  Sainsbury,  3  Doug.  61 ;  N.  British  dk 
Mercantile  Insur,  Co,  y.  L,  Liverpool  &  Globe  Insur,  Co,,  supra.  And,  so 
if,  after  B.  has  paid  A.  the  amount  of  his  loss,  C,  under  a  legal  obligation, 
aLsD  makes  it  ^ood,  B.  can  recover  the  amount  from  A.,  whether  A.*s  ri^t 
of  action  agamst  0.  is  founded  on  tort  (Darrell  y.  Tibbitts,  5  Q.  B.  D. 
560,  C.  A.),  or  arises  out  of  contract.  Oastellain  y.  Freston,  11  Q.  B.  D. 
380,  C.  A.    See  also  cases  cited  ante,  pp.  429,  430. 


Insurance  against  Accidents  to  Chattels, 

By  a  policy  of  insurance,  plate  glass  in  the  plaintiffs  shop  front  was 
insured  against  '*  loss  or  damage  originating  from  any  cause  whatsoever, 
except  fire,"  &o, ;  a  fire  broke  out  on  premises  adjoining  the  plaintifTs, 
but  did  not  approach  his  shop  front ;  a  mob  attracted  Dy  tiie  fire  tore 
down  the  plaintiffs  shop  shutters,  and  broke  the  plate  glass  for  the  pur- 
pose of  plunder ;  it  was  held  that  the  proximate  cause  of  the  damage  was 
the  lawless  act  of  the  mob,  and  that  it  did  not  fall  within  the  exception  of 
the  policy.     Marsden  v.  City  and  County  Assur,  Co,,  L.  B.,  1  0.  P.  232. 

As  to  stamp  duties,  vide  ante,  p.  261. 


ACTION  ON  CONTBACT  OF  AFFBEIGHTMENT. 

This  action  lies  by  or  against  a  shipowner,  whether  the  ship  be  general 
or  chartered.  The  contraxst  need  not  be  under  seal.  In  the  case  of  a 
general  ship,  the  bUl  of  lading,  or  in  the  case  of  a  chartered  ship,  the 
charter-party,  is  the  proof  of  me  contract.  As  tiie  pleadings  and  proofs 
are  substantially  the  same,  whether  the  contract  be  or  be  not  under  seal, 
the  following  cases  are  to  be  taken  as  applicable  to  actions  on  contracts 
between  shipper  and  shipowner,  whatever  the  technical  form  of  action 
may  be,  unless  otherwise  specified. 

As  to  the  admissibility  of  oral  evidence  to  explain  charter-parties,  bills 
of  lading,  or  other  like  contracts,  see  arvte,  pp.  21  ti  seq. 
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A  charter-party,  or  memorandum  in  the  nature  of  one,  commonly  oon- 
tainfl  clauses  on  £he  part  of  the  shipowner,  for  seaworthiness,  the  recep- 
tion and  delivery  of  the  cargo,  and  performance  of  the  voyage,  with  an 
exception  of  certain  perils.  On  the  part  of  the  charterer  or  frei^ter,  the 
clauses  are  to  load  in  a  given  time,  and  to  pay  freight  and  demurrage. 
As  to  stamp  duties  thereon,  vide  aviCy  p.  244. 

As  to  bills  of  lading,  vide  infra. 

The  captain  or  ma^r  of  a  ship  is  an  agent  of  the  owners  with  larger 
powers  than  an  ordinary  agent.  As  between  him  and  third  jMrsons,  he  is 
personallv  liable  on  contracts,  made  in  the  course  of  his  ordinary  employ- 
ment, in  nis  own  name,  or  as  agent  of  the  owner,  and  he  is  able  to  sne 
on  contracts  so  made.  So,  where  like  contracts  are  made  by  him,  whether 
he  sign  expressly  as  agent  or  not,  the  owner  may  sue  or  be  sued  on  them. 
Hence,  he  may  sign  a  charter-party  or  bill  of  lamng  in  his  own  name,  and 
thereby  bind  his  owners.  3  Kent,  Com.  161 — 164 ;  Story  on  Agency, 
cap.  6,  ss.  116—123.  And,  he  may  sue  in  his  own  name  for  freight. 
Shields  V.  Davis t  6  Taunt.  65.  The  law  of  the  countiy  to  which  the  ship 
belongs  is  priind  facie  that  which  binds  the  parties  to  a  contract  of 
affreightment;  Lloyd  v.  Ouibert,  L.  B.,  1  a  B.  116.  Ex.  Ch.;  The 
Oaetans  d:  MariUy  1  P.  D.  137,  0.  A. ;  but  this  rule  will  be  modified  where 
the  parties  show  a  different  intention.  CharUred  Mercantile  Bank  of  India 
V.  Netherlands  India  Steam  Navigation  Co,,  10  Q.  B.  D.  521,  529, 540.  See 
further  as  to  the  master's  authority  to  bind  his  owners,  post,  pp.  531,  562, 
563. 

BiU  of  lading,"]  A  bill  of  lading  contains  a  receipt  for  and  description 
of  the  goods  received  on  board,  the  names  of  the  snipper  and  consignee, 
the  place  of  delivery  (certain  perils  excepted)  and  the  freight ;  and  it  is 
signed  (in  three  parts)  by  the  master,  as  agent  of  the  shipowners.  It  is 
the  contract  of  carriage  between  Hie  shipowner  and  merchant ;  Ledue  v. 
Ward,  20  Q.  B.  D.  475,  C.  A. ;  and  its  terms  cannot  be  varied  by  oral 
evidence.  S.  C.  The  words  *'  or  assigns  "  are  usually  added  to  &e  name 
of  the  consignee,  and  it  is  questionable  whether  it  be  transferable  by  in- 
dorsement, unless  the  words  be  subjoined;  see  Henderson  v.  CcmpUnir 
d'Escompte  de  Paris,  L.  R,  5  P.  0.  253 ;  except,  perhaps,  in  the  case  of 
special  custom  in  certain  foreign  trades ;  see  Bent^ria  v.  Buding,  M.  &  M. 
511.  But  the  omission  of  the  words  "  or  assigns  "  does  not  of  itself  eive 
notice  that  the  person  in  whose  name  the  bill  is  made  out  is  entitlea  to 
deal  with  the  goods  absolutely.  Henderson  v.  Comptoir  d*Eseompte  de 
Paris,  supra.  Where  the  terms  of  the  charter-party  and  bill  of  lading 
are  inconsistent,  those  of  the  former  prevail  as  oetween  shipowner  and 
charterer,  and  the  latter  is  only  a  receipt  for  the  goods.  Bodooanaehi  v. 
Milbum,  18  Q.  B.  D.  67,  0.  A. 

Although  the  indorsement  of  a  bill  of  lading  transferred  the  property  in 
the  goods,  at  common  law,  it  conveyed  no  right  of  action  to  or  against  the 
indorsee  in  his  own  name  as  upon  the  original  contract.  Thompson  y. 
Dominy,  14  M.  &  W.  403 ;  Howard  v.  Shepherd,  9  C.  B.  297 ;  19  Ii.  J.. 
C.  P.  249.  And,  l^e  receipt  of  the  goods  by  the  indorsee  was  only  evi- 
dence for  a  jury  of  a  new  contract  to  pay  freight  in  consideration  of  the 
delivery,  on  which  he  mi^ht  be  sued.  KempY,  Clark,  12  Q.  B.  647. 
But,  by  the  Bills  of  Lading  Act  (18  &  19  Vict.  c.  Ill),  it  is  enacted 
(sect.  1),  that  **  every  consignee  of  goods  named  in  a  bill  of  lading,  and 
every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such  consignment  or 
indorsement  shall  have  transferred  to,  and  vested  in  him  all  rights  of 
8uit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods,  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made  with  him- 
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self.*'  But  (sect.  2)  *' nothing  herein  contained  shall  prejudice  or  affect 
any  right  of  stoppage  in  transitu^  or  any  right  to  claim  ^ight  against 
the  original  shipper  or  owner,  or  any  liability  of  the  consignee  or  indorsee 
by  reason  or  in  consequence  of  his  being  such  consignee  or  indorsee,  or 
of  his  receipt  of  the  goods  by  reason  or  in  consequence  of  such  consign- 
ment or  indorsement. 

The  consi^ee  or  indorsee  of  a  bill  of  lading  maj  depriye  the  unpaid 
yendor  of  his  right  to  stop  the  goods  in  transitu  by  indorsing  it  for  yalu- 
able  consideration,  although  the  goods  are  not  paid  for,  proyided  the 
indorsee  for  yalue  has  acted  bond  fide  and  without  notice.  The  Marie 
Joseph,  L.  B.,  1  P.  0.  219,  227;  The  Argentina,  L.  R.,  1  Adm.  370.  A 
XMist  debt  is  sufficient  consideration.  Leask  y.  Scott,  2  Q.  B.  D.  376, 0.  A. ; 
oyemiling  Bcdger  y.  Comptoir  d'Eecompte  de  Paris,  L.  E.,  2  P.  0.  393. 
See  further,  post,  Action  for  conversion  of  goods — Defence — Stoppage  in 
transitu — how  defeated,  llie  indorsee  has  transferred  to  him  tne  same 
rights  and  liabilities  in  respect  of  the  goods  as  if  the  contract  in  the  bill 
of  lading  had  been  made  with  him.  The  Helene,  B.  &  L.  415.  Hence, 
actions  now  lie  on  the  ori^nal  contract  by  or  agunst  the  indorsee  of  the 
bill  of  lading,  and  the  shipowner  or  master  may  sue  him  for  freight, 
although  he  receiyed  the  goods  under  drcum stances  which  negatiye  any 
intention  or  undertaking  to  pay.  It  seems  that  a  person  taking  a  bill  of 
lading  by  indorsement  after  a  oreach,  by  a  wrongful  deHyery  of  the  goods 
to  a  stranger,  can  maintain  an  action  by  yir&e  of  sect.  1.  Short  y. 
Simpson,  E.  R.,  1  C.  P.  248,  and  at  252,  265,  per  Willes,  J.  The  first 
indorsee  of  one  part  of  a  bill  of  lading,  drawn  in  a  set,  '*  one  of  which 
being  accomplished  the  others  to  be  yoid,"  gets  the  property  in  the  goods, 
though  he  te^e  no  steps  to  enforce  his  rights.  Meyerstein  y.  Barber, 
L.  R.,  4  H.  L.  317.  But  the  master  is  justified  in  deliyerins;  the  goods  to 
the  consignee,  to  whom  they  are  by  such  a  bill  of  lading  made  deliyerable, 
on  production  of  one  part  of  the  bill,  although  there  has  been  a  prior 
indorsement  for  yalue  of  another  part,  proyided  the  master  had  no  notice 
thereof  and  the  deliyery  was  bond  fide,  Olyn  y.  E,  &  W,  India  Dock  Co,, 
7  Ap.  Ca.  591,  D.  P.  See  further  as  to  bills  of  lading  in  sets,  Sanders  y. 
Madean,  11  Q.  B.  D.  327,  C.  A.  The  Act  does  not  seem  to  render  any 
bill  of  lading  ne^tiable  which  would  not  haye  been  so  before  the  Act. 
See  Henderson  y.  Comptoir  d^Escompte  de  Paris,  ante,  p.  444.  The  shipper, 
A.,  of  ^oods  does  not,  by  simply  indorsing  the  bill  of  lading  to  B.,  and 
deUyermg  it  to  him  byway  of  pledge  for  a  loan,  **  pass  the  proi>erty  in  the 
goods"  to  B.,  so  as  to  maike  B.  liable  to  the  shipowner  for  freight  under 
tsect.  1.  Burdick  y.  SeweU,  10  Q.  B.  D.  363 ;  10  Ap.  Ca.  74,  D.  P.,  reyers- 
ing  0.  A. ;  13  Q.  B.  D.  159. 

See  further  sect.  3  (dted  post,  p.  459),  as  to  the  effect  of  a  bill  of 
lading. 

In  the  ordinary  course  of  business  the  consignor  of  goods  sends  them  to 
this  country,  accompanied  by  bills  of  lading  and  bills  of  exchange,  whidh 
are  to  be  accepted  by  the  consignee  of  the  goods  as  the  consideration  for 
the  consignment :  then,  where  the  consignor  sends  those  documents  direct 
to  the  consignee,  it  is  clear  that  he  intended  the  consimee  should  haye  at 
once  the  disposal  of  the  property  and  possession  of  the  goods  consigned, 
leaying  it  to  nim  to  return  the  bills  of  exchange  accepted,  not  as  a  condi- 
tion precedent  to  the  property  yesting,  but  simply  as  a  matter  of  contract. 
Shepherd  y.  Harrison,  L.  R.,  4  Q.  B.  196,  203.  But,  where  the  consignor 
sends  the  InUs  of  lading  to  an  agent  in  this  country  to  be  by  him  handed 
oyer  to  the  consignee,  and  accompanies  them  with  bills  of  exchange  to  be 
accepted  by  the  consignee,  that  mdicates  a  different  intention,  viz,,  that 
the  mmding  oyer  the  bills  of  lading,  and  the  aooeptance  of  ^e  bills  of 
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exoliange,  shoTild  be  oonourrent  parts  of  one  and  the  same  transaction, 
and  till  the  oonaignee  has  accepted  the  bills  of  exchan^,  the  property  in 
tiie  goods  does  not  i>as8  to  him  althoi^h  he  has  obtains  poasessLon  of  the 
bills  of  lading,  makinff  the  goods  deliverable  to  the  consignor,  '*  order  or 
assigns/'  and  indorsed  hj  me  consignor  in  blank.  S.  C,  Id,;  L.  B.,  4 
Q.  B.  493,  Ex.  Ch.,  and  L.  B.,  5  H.  L.  116.  See  also  Ex  parte  Banner,  2 
Oh.  D.  278, 0.  A. ;  Mirabita  y.  Imperial  (Htoman  Bank,  3  Ex.  D.  164,  C.  A. 
This  intention  is  not  inconsistent  with  a  statement  in  tiie  tnyoice,  that  the 
goods  are  shipped  on  account  and  at  the  nsk  of  the  consignee.  Shepherd 
T.  Harrieon,  L.  B.,  5  H.  L.  116.  See  also  MooUeee  y.  Niehohon,  19  G.  B., 
N.  S.  290 ;  34  L.  J.,  0.  P.  273;  and  Gaharrony.  Kreefi,  Kree/t  v.  Thomp- 
son, L.  B.,  10  Ex.  274,  as  to  effect  of  shipping  goods  under  bill  of 
lading;  also  Anderson  y.  Morice,  I  Ap.  Oa.  713,  D.  P. ;  Ogg  t.  ShuUr, 

1  0.  P.  D«  47,  0.  A.  As  to  property  in  goods  passing  when  the  ball 
of  lading  is  posted,  see  Banco  de  Lima  y.  Anglo-Feruvian  Bank,  8 
Oh.  D.  160. 

It  is  a  breach  of  contract  if  the  master  sail  away  with  the  cargo  on 
board  without  signing  bills  of  lading,  but  it  does  not  amount  to  a  con- 
version  of  the  cargo,  unless  the  ciroomstances  show  an  intention  ty  him 
to  deprive  the  shipper  of  his  cargo.    Jones  v.  Hough,  5  Ex.  D.  115,  0.  A. 

The  light  of  sumg  upon  a  contract  under  a  bill  of  lading  follows  the 
legal  title  to  the  goods  as  against  the  indorser.  The  Freedom,  L.  B.,  3 
P.  0  594 ;  see  also  The  Figlia  Maggiore,  L.  B.,  2  Adm.  106.  So  where 
the  consignors  indorsed  and  delivered  a  biU  of  ladine  to  A.,  who  indorsed 
and  deHvered  it  to  the  plaintiff  for  value ;  this  was  held  to  be  evidence  of 
such  an  indorsement  and  delivery  as  to  pass  the  property  in  the  goods  to 
the  plaintiff  within  the  meaning  ol  sect.  1 ;  Dracachi  v.  Anglo-^ypUan 
Navigation  Oo,,  L.  B,  3  0.  P.  190;  and  it  goods  are  shipped  oy  the 
seller  to  order,  imder  droumstances  which  show  that  he  intended  to  pass 
the  property  in  the  ^oods  to  the  buyer,  the  mere  fact  of  the  seller  having 
taken  the  bill  of  ladmg  in  his  name,  and  its  remaining  xmindorsed,  wm 
not  prevent  the  proparty  passing.  Joyce  v.  Swann,  17  0.  B.,  N.  S.  84. 
See  sJso  Mirahita  v.  Imperial  Ottoman  Bank,  supra. 

An  indorsee  of  a  bill  of  lading,  who  has  indorsed  it  over  before  the 
arrival  of  the  vessel  and  delivery  of  the  cargo,  does  not,  imder  this  statute, 
remain  liable  for  the  freight ;  Smurthwaite  v.  Wilkins,  110.  B.,  N.  S.  842 ; 
31  L.  J.,  0.  P.  214 ;  and  where  the  consignee  of  goods,  before  the  arrival 
of  the  ship,  indorsed  over  the  bill  of  lading  to  wharfingers  thus :  **  deliver 
to  W.  or  order,  looking  to  them  for  all  freight,  &o.,  without  recourse  to 
us,"  and  the  shipowners  accepted  the  indorsement,  and  delivered  the  goods 
to  W. ;  the  shipowners  could  not  sue  the  consignee  for  freight.  Lewis  t. 
M^Kee,  L.  B.,  2  Ex.  37.  But  sudi  acceptance  of  the  indorsement  by  the 
shipowners  is  not  proved  by  showing  that  it  was  on  the  bill  when  it  was 
presented  to  the  captain,  without  proving  that  the -captain  in  fact  assented 
to  it.  S.  0.,  L.  B.,  4  Ex.  58,  Ex.  Oh.  The  consignee  named  in  the  bOl 
of  lading  is  liable  thereon,  unless  he  has  indorsed  it  over,  even  though  he 
has  sold  the  cargo  comprised  therein.  Fowler  v.  Knoop,  4  Q.  B.  D.  299, 
O.A.  ^ 

Where  goods  are  loaded,  and  the  mate's  receipt  then  given,  and  after- 
wards ex(manged  for  the  Inll  of  lading,  in  the  usual  manner,  the  latter 
takes  effect  from  the  loadine.  The  Duero,  L.  B,  2  Adm.  393.  A  bill  of 
lading  remains  in  force  untu  there  has  been  a  delivery  of  goods  thereunder 
to  a  person  having  a  rieht  to  receive  them.    Meyerstein  v.  Barher^  L.  B., 

2  0.  P.  661 ;  L.  B.,  4  H.  L.  317. 

The  mere  employment,  b;^  the  shipowner.  A.,  of  a  broker  at  a  foreign 
port  to  find  a  cargo  for  a  smp,  and  to  adjust  the  terms  ol  carriage  thereof. 
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does  not  ffive  him  implied  power  to  relieve  the  master,  B.,  when  he  signs 
tiie  bill  of  lading  therefor,  of  the  duty  of  seeing  that  the  dates  of  shipment 
are  oorrectly  stated  in  the  bill  of  lading,  and  B.  is  liable  to  A.  for  any 
damage  A.  may  sustain  by  the  breach  of  this  duty.  Siumore  y.  Breen^  12 
Ap^.  698,  D.  P. 

where  the  bill  of  lading  provided  "  average,  if  any,  to  be  adjusted 
according  to  British  custom,  the  admitted  ciutom  of  average  adjusters 
is  made  part  of  the  contract,  and  the  custom,  though  erroneous,  is  binding. 
Stewart  v.  W,  India^  dkc.  Steamship  Co,,  L.  B.,  8  Q.  B.  88.  See  also  cases 
cited  ante,  p.  427. 

The  mor^eee  of  a  ship  is  bound  by  bills  of  lading  given  by  the  mort- 
gagor before  the  mortgagee  took  possession  of  the  ship.  Keith  v.  Burrows^ 
2  Ap.  Ca.  636,  D.  P. 

Ajb  to  stamp  duties  on  bills  of  lading,  vide  ante^  p.  243. 


Shipowner  against  Charterer  or  Merchant, 

Although  there  is  a  charter-party  by  deed,  yet  if  there  is  a  subsequent 
agreement  by  parol,  for  the  use  of  me  ship,  at  a  period  before  the  charter- 
party  attaches,  but  embodying  its  terms,  this  may  be  proved,  and  tiie 
demand  recovered  as  on  a  smiple  contract.  White  v.  rarhin,  12  East, 
578.  So  for  other  matters  of  aCTeement,  express  or  implied,  extra  the 
contract.    Fletcher  v.  Gillespie,  3^ing.  635. 

Where  a  charter-party  contained  the  clause  **  in  the  event  of  war,"  &c., 
"  this  charter-party  to  be  cancelled,"  it  was  held  to  be  determined  on  war 
breaking  out  without  the  election  of  either  party.  Adamson  v.  Newcastle^ 
4bc,  Ins,  Assoc*,  4  Q.  B.  D.  462,  diss.  Lush,  J. 

Compliance  with  warranties  or  eonditums,']  In  an  action  for  not  loading, 
the  plaintiff  must  prove  compliance  with  warranties  or  conditions.  On 
the  mere  contract  by  the  shipowner  to  carry  goods,  shipped  on  board  his 
vessel,  there  is  no  implied  condition  that  ms  vessel  sluul  be  seaworthy. 
Schloss  V.  Heriot,  14  0.  B.,  N.  S.  59 ;  32  L.  J.,  0.  P.  211,  post,  p.  448.  By 
undertaking  that  the  vessel  shall  be  seaworthy  at  the  tune  of  receiving 
the  cargo,  there  is  no  warranty  against  '*  suspicion  "  of  unfitness ;  there- 
fore, where  the  master  took  antimony  on  boaprd  as  ballast,  so  as  to  fill  no 
more  room  than  ballast,  and  the  jury  found  it  not  injurious  to  a  cargo  of 
tea,  it  was  held  that  the  charterers,  who  were  bound  to  load  a  "  full  carso  " 
of  tea,  were  liable  for  refusing  to  put  it  on  board,  although  this  baUast 
might  raise  ''  suspicions  "  as  to  the  ship's  fitness  for  such  a  cargo.  Towse 
V.  Henderson,  4  Exch.  890. 

The  description  of  a  ship  in  the  charter-partv  may  be  a  warranty,  or 
condition  precedent.  Thus,  if  it  be  described  as  of  the  class  called  A  1 ,  and 
it  is  not  so,  it  would  be  an  answer  to  an  action  for  not  loading;  but  such 
a  warranty  only  applies  to  the  classification  at  the  time  of  me  contract. 
Hwrst  V.  Ushame,  18  0.  B.  144 ;  25  L.  J.,  C.  P.  209 ;  Trench  v.  Newgass, 
3  C.  P.  D.  163,  0.  A. ;  Bouth  v.  MacmUlan,  2  H.  t&  0.  750;  33  L.  J.,  Ex. 
38.  So,  "now  at  sea;  having  sailed  three  weeks  ago^^  is  a  condition; 
OUive  V.  Booker,  1  Exch.  416 ;  though  had  *'  or  thereabouts  *'  been  added, 
as  is  wrongly  stated  in  the  margined  note  in  1  Exch.,  the  decision  would 
probably  have  been  otherwise.  iV  curiam  in  Behn  v.  Bwmess,  infra.  So, 
a  description  of  the  ship  as  *'  now  in  a  particular  port,"  amoimts  to  a  war- 
ranty; Behn  T.  Bumess,  3  B.  &  S.  751;  32  L.  J.,  Q.  B.  204,  Ex.  Gh.; 
and,  in  arriving  at  tiie  true  construction  of  the  document,  the  court  must 
look  at  the  surrounding  circumstances  (as  found  by  the  jury)  at  the  time 
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the  contract  is  made.  S.  C.  So,  a  stipulation  to  sail,  or  be  ready  for 
loading,  on  a  particular  day,  is  a  condition  precedent.  Olahnlm  y.  Ha^, 
2  M.  &  Or.  257  ;  Oliver  v.  Fidden,  4  Exch.  135 ;  CroockewU  v.  Fletcher, 
1  H.  &  N.  893 ;  26  L.  J.,  Ex.  153  ;  Seeger  v.  Duthie,  8  0.  B.,  N.  8. 45, 72: 
29  L.  J.,  G.  P.  253 ;  30  L.  J.,  C.  P.  65.  In  such  case  readiness  to  sail  on 
a  particular  day  is  not  disproved  by  the  fact  that  the  captain,  bond  fide, 
though  wrongly,  thinking  the  ship  already  sufficiently  loaded,  refused  to 
receiye  additional  goods  on  board,  and  ike  dispute,  decided  ultimately 
against  the  captain,  caused  delay  in  sailing  until  after  the  day.  S.  0. 
Where  the  charter-party  is  for  a  stipulated  time,  time  is  of  tiie  essence  of 
the  contract.  Tully  v.  Howling,  2  Q.  B.  D.  182,  C.  A.  Delay,  caused  by 
the  excepted  perils,  when  so  great  as  to  put  an  end  in  a  commercial  sense 
to  the  speculation,  entered  into  between  the  shipowner  and  charterers, 
exonerates  the  charterer  from  loading ;  Jcukson  y.  Union  Marine  Inawr. 
Co,,  L.  R,  8  C.  P.  572  ;  L,  R,  10  0.  P.  125,  Ex.  Oh. ;  such  delay  has  not, 
however,  this  effect  under  any  other  circumstances;  Huret  y.  Usbome, 
anU,  p.  447;  Tarrahochia  v.  Hickie,  1  H.  &  N.  183;  26  L.  J.,  Ex.  26; 
Jones  y.  Holm,  L.  B.,  2  Ex.  335 ;  but  gives  only  an  action  for  damages. 
Mac  Andrew  v.  Chappie,  L.  B.,  1  0.  P.  643,  648,  perWiUse,  J.  Where  the 
ship  was  not  charterod  for  any  particular  cargo,  and  a  small  loss  of  frei^t 
was  all  the  loss  occasioned  by  the  delay :  it  was  held,  that  the  stipulation 
that  the  ship  should  with  all  convenient  speed  proceed  to  E.,  and  there  load 
a  full  cargo  was  not  a  condition  precedent,    o.  0. 

A  statement  of  tonnage  is  not  a  warranty,  or  condition  precedent. 
Barker  v.  Windle,  6  E.  &  B.  675 ;  25  L.  J.,  a  B.  349,  Ex.  Ch.  See  Pud 
v.  Doune,  5  B.  &  S.  20 ;  32  L.  J.,  a  B.  179 ;  5  B.  &  8.  33 ;  34  L.  J.,  Q. 

B.  127,  Ex.  Gh.  To  an  action  hj  shipowner.  A.,  against  shipper,  B.,  for 
contributions  to  general  average,  it  is  no  answer  that  the  ship  was  not  sea- 
worthy, unless  it  be  shown  that  its  unseaworthiness  at  the  commencement 
of  the  vojrage  caused  the  loss,  in  which  case  it  is  a  good  defence,  in  order 
to  avoid  circuity  of  action.    Schloss  v.  Heriot,  14  C.  b.,  N.  8. 59 ;  32  L.  J., 

C.  P.  21 1.  So  A.  cannot  claim  contribution  in  respect  of  jettison  rendered 
necessary  by  the  wrongful  acts  of  himself  or  his  servants.  Strang  v.  Sooftt, 
14  Ap.  Ca.  601,  P.  0.  If  the  ship  be  not  fit  to  carry  a  reasonable  cargo  of 
the  kmd  for  which  the  ship  was  chartered,  the  charterer  is  not  bound  to 
load.  Stanton  v.  Richardson,  L.  E.,  7  C.  P.  421 ;  L.  E.,  9  0.  P.  390, 
Ex.  Ch. 

The  question  as  to  what  representation  amounts  to  a  condition  pi^ 
cedent,  or  to  a  warranty,  dej)ends  entirely  on  the  intention  of  parties,  as 
apparent  on  the  contract  itself;  there  is  no  general  rule  that  repre- 
sentations in  a  charter-party  are  equivalent  to  warranties,  or  to  con- 
ditions precedent.  Croockewit  y.  fletcher,  eupra;  see  MtMcAndrew  y. 
Chappie,  supra, 

Demurra^eJ]  It  is  usual  for  the  merchant  to  undertake  to  load  and 
unload  within  a  certain  number  of  days,  called  lay  days,  with  liberty  to 
delay  the  ship  for  a  longer  specified  period  on  payment  of  a  duly  sum, 
which,  as  well  as  the  delay  itself,  is  caUed  demurrage.  If  the  charter-party 
contains  a  fixed  number  of  demurrage  days,  as  well  as  lay  days,  and  the 
ship  is,  by  the  fault  of  the  merchant,  dek^ed  beyond  them  boui,  that  is  a 
detention,  and  is  to  be  compensated  for  by  damages ;  but,  where  no  de- 
murrage days  are  mentioned,  all  detention  beyond  the  lay  days  is  demurrage. 
Sanguindti  v.  Pacific  Steam  Navigation  Co,,  2  Q.  B.  D.  238,  251,  perBrett» 
L.  <f. ;  Harris  y.  Jacobs,  15  Q.  B.  D.  247,  0.  A.  The  days  are,  at  the 
places  of  loading  and  unloading  respectively,  in  the  absence  of  oontrazy 
nsage,  to  be  taken  as  consecutive  or  "  running  *'  days;  BrownY.  Jahn$om, 


Action  against  Charterery  &c» — Demurrage,  449 

10  M.  &  W.  331 ;  but,  by  the  custom  of  the  port  of  London,  the  days  in 
the  clause  of  demurrage  mean  working  days,  which  exclude  Sundays  and 
holidays  at  the  custom  house.  Cochran  y.  Betberg,  3  Esp.  121.  And,  by 
usage,  there  may  be  other  breaks  in  the  calculation  of  running  days. 
NiOsen  v.  Wait,  14  Q.  B.  D.  616 ;  16  Id,  67,  0.  A.  For  the  purpose  of  a 
demurrage  clause,  a  day  is  to  be  taken  as  of  its  natural  length  of  24  hours. 
Laing  y.  HoUtoay,  3  Q.  B.  D.  437,  0.  A.  A  fraction  of  a  day  counts  as 
a  day.  Commercial  8,  8,  Co,  y.  BouUon,  L.  B.,  10  Q,  B.  346.  The  lay 
days,  allowed  for  loading  or  dischar^,  begin  to  run  when  the  yessel  arriyes 
at  the  usual  place  of  loading,  or  discharge,  and  not  at  the  port  merely. 
Brereton  y.  Chapman,  7  Bing.  559 ;  Baetifell  y.  Lloyd,  1  H.  &  0.  388 ;  31 
L.  J.,  Er.  413 ;  Nelson  y.  Da  hi,  post,  p.  451.  Where  the  place  of  discharge 
is  a  dock,  the  days  run  from  the  time  the  ship  enters  the  dock,  and  not 
from  when  she  reaches  her  berth  for  loading  or  discharge.  Brown  y.  John- 
son, ante,  p.  448;  Davies  y.  McVeagh,  4  Ex.  D.  265,  C.  A. ;  accord.  The 
Carisbrook,  15  F.  D.  98 ;  dissenting  from  Murphy  y.  Coffin,  12  Q.  B.  D. 
87,  contra.  Where  the  yessel  was  to  proceed  to  **  Tyne  dock  to  such  ready 
quay  berth  as  ordered  by  the  charterers,"  it  was  held  that  the  charterers 
must  name  a  berth  ready  to  receiye  the  yessel,  and  that  in  default  of  so 
doing  they  were  liable  under  the  demurrage  clause.  Harris  y.  Jacobs,  15 
Q.  B.  D.  247,  C.  A.  See  also  Fyman  y.  Drey/us,  24  a  B.  D.  152.  Where 
the  ship  is  to  imload  at  S.,  or  '*  so  near  thereto  as  she  may  safely  get  at 
all  times  of  the  tide  and  always  afloat,"  and  the  charterers  are  to  pay 
demurrage  for  delay,  and  she  cannot,  on  account  of  the  tide,  reach  S.  until 
4  days  after  she  had  arriyed  at  K.  B.,  the  nearest  point  where  she  could 
float ;  it  was  held  that  demurrage  was  payable  from  the  arriyal  at  K.  B. 
Horsley  y.  Price,  11  Q.  B.  D.  244.  When  the  ship  has  reached  her  place 
of  discharge,  the  lay  days  continue  to  ruii,  unless  the  unloading  was  pre- 
yented  by  tiie  act  of  the  master ;  Budgett  y.  Binnington,  25  Q.  B.  D.  320 ; 
(1891)  1  Q.  B.  35,  C.  A. ;  eyen  altiiough  a  strike  preyented  him  from  carry- 
mg  out  the  share  of  the  work  of  unloading  for  which  he  was  respon- 
sible. S.  0.  So  although  excepted  perils  caused  delay  in  unloading.  Thiis 
y.  Byers,  1 Q.  B.  D.  244.  The  days  run,  although  the  consignee  cannot  take 
his  goods  away,  owing  to  the  default  of  the  consignees  of  other  goods  in 
not  remoying  their  goods.  8traker  y .  Kidd,  and  Forteus  y.  Watfiey,  3  Q.  B. 
D.  223;  Id,,  534,  0.  A.  As  to  damages  for  detention,  see  Jones  y.  Adam- 
son,  1  Ex.  D.  60.  The  lay  days  allowed  for  loading  and  for  unloading  are 
usually  to  be  kept  distinct.    See  Marshall  y.  Bolckow,  6  Q.  B.  D.  231. 

When  the  charter-party  is  silent  as  to  the  time  of  loading,  reasonable 
time  under  ordinary  circumstances  is  implied,  and  a  strike  in  the  col- 
lieries, whence  the  freighter  was  to  get  his  cargo,  is  no  excuse  for  delay. 
Adams  v.  B.  Mail  Co,,  5  C.  B.,  N.  S.  492 ;  28  Jb.  J,,  0.  P.  33.  So,  where 
a  cargo  was  to  be  loaded  with  '*  usual  dispatch,"  this  was  held  to  mean 
usual  di^>atch,  of  persons  who  haye  a  cargo  in  readiness,  for  the  purpose 
o#  loading,  and  did  not  excuse  a  merchant,  who  had  been  preyented,  by 
frost,  from  bringing  his  cargo  to  the  place  of  loading.  Kearon  y.  Pearson, 
7  H.  &  N.  386;  31  L.  J.,  Ex.  1 ;  see  also  Fenwick  y.  Schmalz,  L.  B.,  3 
0.  F.  313.  With  regard  to  unloading,  both  the  shipowner  and  merchant 
are  bound  to  use  reasonable  diligence,  with  regard  to  all  the  circum- 
stances. Fordy,  Cotesworth,  L.  £.,  4  Q.  B.  127;  L.  B.,  5  Q.  B.  544, 
Ex.  Oh.  And  neither  party  can  sue  the  other  for  delay  arising  from  a 
cause  oyer  which  the  latter  had  no  control.  S.  C. ;  Cunningham  y.  Dunn, 
3  C.  F.  D.  443,  C.  A.  The  question  as  to  whether  the  defendant  has 
loaded  or  unloaded  within  a  reasonable  time  where  the  contract  is  **  to  be 
ready  to  load  or  unload  in  regular  turns  "  is  to  be  goyerned  by  the  usage 
of  the  port  as  to  the  turns  or  order  of  loading  or  unloading.    Leidemann 
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V.  Schultz,  14  0.  B.  38;  23  L.  J.,  C.  P.  17;  see  ShadfoHh  v.  Cory,  32 
L.  J.,  Q.  B.  379,  Ex.  Ch. ;  Bastifell  y.  Lloyd,  ante,  p.  449;  Lawion  v. 
Bumesa,  1  H.  &  0.  396;  Caurthom  t.  Trickett,  15  C.  B.,  N.  S.  754;  33 
L.  J.,  0.  P.  182 ;  TapacoU  v.  Balfour,  L.  E.,  8  C.  P.  46 ;  A$?icroftY.  Crow 
Orchard  Colliery  Co,,  L.  E.,  9  Q.  B.  540 ;  and  Fostlethwaite  v.  Freeland,  5 
Ap.  Ca.  599,  D.  P.,  where  the  earlier  cases  are  collected  and  reviewed. 
See  also  ante,  pp.  21  et  seq.  Where  there  is  no  usage  of  the  port,  the 
charterer  must  discharge  the  cargo  in  a  reasonable  time.  Powter  t. 
Knoop,  4  Q.  B.  D.  299,  0.  A.  When  the  charter-party  is  entered  into  by 
the  shipowner  with  full  knowledge  of  all  the  circums&Jices  under  which 
the  cargo  is  to  be  obtained  and  loaded,  delay  in  getting  the  cargo  may  be 
an  excuse.  Harris  v.  Dreetman,  9  Exch.  485;  23  L.  J.,  Ex.  210.  So, 
where  the  charter-party  provided  that  "detention  by  ice  should  not  be 
reckoned  as  laying  days,"  it  was  held  that  this  must  be  constraed  with 
reference  to  the  particular  nature  of  the  place  of  e3q)ort,  S.,  and,  as  there 
were  no  warehouses  there,  and  the  cargo  had  to  be  brought  down  to  S.  in 
boats  for  loading,  a  detention  of  these  boats  by  ioe  was  within  the  excep- 
tion of  the  charter-party.  Hudson  v.  Ede,  L.  K.,  2  Q.  B.  566 ;  L.  E.,  3 
Q.  B.  412,  Ex.  Ch.  But  the  exception  does  not  in  general  apply  to  delay 
caused  by  ice  before  the  cargo  has  reached  the  limits  of  the  place  of  load- 
ing. Kay  V.  Field,  10  Q.  B.  D.  241,  C.  A. ;  Coverdak  v.  Orani,  11  Q.  B.  D. 
543,  0.  A. ;  9  Ap.  Oa.  470,  D.  P. 

llie  defendant,  an  English  subject,  chartered  the  plaintifPs  ship  to 
take  on  board  a  cargo  at  Odessa,  a  port  of  Eussia,  45  running  days  being 
allowed  for  loading  and  unloading.  When  there,  the  defendant's  agent 
told  the  master  that  there  was  no  cargo  for  him  and  urged  him  to  sajl; 
the  master  refused ;  and  continued  to  demand  a  cargo  until,  the  nmning 
days  not  having  expired,  war  was  declared  between  England  and  Eussia : 
held,  that  no  action  would  lie  against  the  defendant,  as  the  refusal  by  his 
agent,  not  having  been  accepted  by  the  master  as  a  renunciation  of  the 
contract,  there  had  been  no  breacn  of  contract  by  the  defendant,  when 
the  war  put  an  end  to  it.  Avery  v.  Bowden,  5  E.  &  B.  714;  25  L.  J., 
Q.  B.  49;  6  E.  &  B.  962;  26  L.  J.,  Q.  B.  3,  Ex.  Oh.;  Reid  v.  HoMns,  5 
E.  &B.  729;  25  L.  J.,  Q.  B.  55;  6  E.  &  B.  953;  26  L.  J.,  Q,  B.  5, 
Ex.  Ch. 

Where  the  charter  makes  ^*the  charterer's  liability  to  cease  when  the 
ship  is  loaded,  the  captain  having  a  lien  upon  the  car^  for  freight  and 
demurrage,"  the  charterer  is  oischarged  from  liatality  incurred  for 
demurrage  during  the  loading;  Francesco  v.  Massey,  L.  K.,  8  Ex.  101; 
Kish  V.  Cory,  L.  E.,  10  Q.  B.  553,  Ex.  Ch. ;  Sanguinetti  v.  Pacific  Steam 
Navigation  Co.,  2  Q.  B.  D.  238,  C.  A. ;  and  the  term  demurrage  will  in- 
clude damages  for  detention,  not  strictly  demurrage.  S.  C,  and  HarrU 
V.  Jacobs,  cited  ante,  p.  449.  The  clause  extends  to  all  liability  under  the 
charter  arising  after  the  ship  is  loaded.  French  v.  Gerber,  1  C.  P.  D.  737 ; 
2  C.  P.  D.  247,  0.  A.  See  further  on  modifications  of  the  clause,  Lister 
V.  Van  Haansbergen,  1  Q.  B.  D.  269,  and  Lockhart  v.  FcUk,  L.  E.,  10  Ex. 
132.  As  to  when  demurrage  is  chargeable  on  goods  delivered  under  a 
bill  of  lading,  on  the  ground  that  the  bill  of  ladmg  incorporates  the  pro- 
visions of  the  charter-party,  vide  post,  p.  458. 

Freight  and  damages,"]  Freight  is  regulated  by  the  contract,  or,  if 
none,  by  usage,  or  a  quantum  meruit,  or  by  the  course  of  former  dealing 
between  the  parties.  As  a  general  rule,  no  freight  is  due  until  the  goods 
be  carried  to  the  destined  port.  See  Duthie  v.  Hilton,  L.  E.,  4  C.  P.  188, 
cited  post,  p.  455.  Where  charter-party  freight  is  payable  on  imloading 
and  right  delivery  of  the  cargo  the  freight  is  not  earned  until  tiie  un-* 
loading  and  delivery  of  the  whole  cargo  has  been  completed.    Brmon  v. 
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Tanner t  L.  E.,  3  Oh.  597.    The  delivery  and  payment  are  concurrent 
acts.    Paynter  v.  James,  L.  E.,  2  0.  P.  348 ;  W.  N.  1868,  p.  141,  Ex.  Ch. 

Where  a  ship  is  to  proceed  to  certain  *'  docks  or  as  near  thereto  as  she 
may  safely  get,"  it  is  not  sufficient  for  her  to  go  to  the  dock  gates  only ; 
Nelson  v.  Dahl,  6  Ap.  Ca.  38,  D.  P. ;  if  she  cannot  enter  on  arrival  there, 
hy  reason  of  the  docks  being  full,  her  obligation  to  wait  to  enter  depends 
on  the  question  of  fact,  whether,  under  all  the  circumstances,  it  is  reason- 
able that  she  should  so  wait ;  if  it  be  not  reasonable,  the  charterer  must 
take  delivery  as  near  to  the  dock  as  the  ship  can  safely  get.  S.  C.  See 
on  the  construction  of  the  words  in  a  charter-party  *'  as  near  thereto  as 
she  may  safely  get,"  the  judgment  of  Ld.  Blackburn  in  S.  C,  Id.  pp.  50, 
51,  and  cases  there  cited.  Where  a  ship  is  to  go  to  a  safe  port,  or  so  near 
thereto  as  she  may  safely  get,  and  "always  lie  and  discharge  afloat,"  the 
master  is  not  bound  to  cuscharge  at  a  port  where  she  could  not  so  lie  with- 
out being  listened.  The  Alhambra^  6  P.  D.  68,  0.  A.  See  also  Horsley 
Y,  Price,  11  Q.  B.  D.  244,  ante,  p.  449.  Where  by  the  charter-party  a 
ship  was  to  proceed  with  a  cargo  to  a  port,  *<  to  discharge  in  a  dock  as 
ordered  on  arriving  if  sufficient  water,  or  so  near  thereunto  as  she  may 
safely  get  always  afloat,"  it  was  held  she  was  only  bound  to  dischar^  in 
a  dock  named  if  there  were  sufficient  water  when  the  order  was  given. 
Allen  V.  Coltart,  Id,  783. 

Where  the  shipowner  carries  the  cargo  to  the  port  of  destination,  but 
from  the  nature  of  the  cargo,  is  unable  to  land  it  there,  the  freight 
becomes  payable ;  and,  if  the  prudent  course  for  the  master  to  adopt  is  to 
bring  the  cargo  home  again,  he  is  entitled  to  be  paid  back- freight  as  well 
as  the  expenses  incurred  in  endeavouring  to  land  the  cargo.  Cargo  ex 
Argos,  L.  E.,  5  P.  C.  134,  155.  So,  freight  is  payable  where  the  cargo  is 
delivered  at  a  port  included  in  a  charter-party,  but  not  at  the  port  named 
by  the  charterer,  that  port  having  become  dangerous  for  the  ship,  a 
foreign  one,  by  reason  of  war  having  broken  out.  The  Teutonia,  L.  E., 
4  P.  0.  171. 

The  freight  is  sometimes  made  wholly  or  partly  payable  at  the  j)ort  of 
loading,    fip 
from  the  port 

it  is  not  payable  if  the  ship 
limits  of  the  port  on  its  way  out  to  sea,  with  the  clearances  on  board, 
and  all  ready  for  sailing ;  Boelandts  v.  Harrison,  9  Exch.  444 ;  23  L. 
J.,  Ex.  169 ;  Sailing  Ship  Oarston  Co.  v.  Hickie,  15  Q.  B.  D.  580,  0.  A. ; 
and  where  the  ship  has  got  out  of  port  and  cast  anchor  some  miles  off,  but 
was  not  in  a  condition  to  proceed  on  her  voyage,  the  shi]x>wner  was  held 
not  entitled  to  freight  payable  *'  on  sailing."  Thompson  v.  Gillespie,  5  E. 
&  B.  209;  24  L.  J.,  Q.  B.  340.  But  it  is  otherwise  where  the  ship  has 
once  left  the  port  in  a  state  ready  for  the  voyage,  and  it  is  immaterial  that 
she  has  been  driven  back  into  the  port  by  stress  of  weather.  Price  v. 
Livingstone,  9  Q.  B.  D.  679,  0.  A.  The  term  *  *  port "  in  a  charter-party  must 
be  understood  in  its  popular  or  commercial  sense.  S.  0. ;  Sailing  Ship 
Garstan  Co.  v.  Hickie,  supra;  ace.  Hunter  v.  N.  Marine  Insur.  Co.,  13  Ap. 
Ca.  717,  D.  P.  See  further,  ante,  p.  409.  Payments  made  in  advance, 
on  account  of  freight,  cannot  be  recovered  back,  though  the  ship  be 
lost.  Anon.,  2  Show.  283;  Byrne  v.  Schiller,  L.  E.,  6  Ex.  20;  Id.,  319, 
Ex.  Oh.;  Allison  v.  Bristol  Marine  Insur.  Co.,  1  Ap.  Oa.  209,  D.  P. 
Where  the  freighter  has  contracted  to  pay  a  minimum  freight,  or  the 
highest  that  the  shipowner  could  **  prove  to  have  been  paid  "  ror  ships  on 
the  same  voyage,  the  plaintiff,  who  claims  a  higher  freight,  must  prove 
by  evidence  that  such  higher  freight  was  actually  paid,  or  contracted  to 
be  paid,  on  a  voyage  between  the  two  places ;   and  proof  of  the  highest 
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current  freight  is  not  enough.     OetTier  v.  Capper,  15  C.  B.  696 ;  24  L.  J., 
0.  P.  69. 

Where  the  merchant  agreed  to  find  a  full  return  cargo  of  various  articles, 
each  to  pay  a  stipulated  freight  from  the  port,  but  he  finds  none,  or  articles 
not  eoumerated,  the  measure  of  damage  is  the  average  freight  of  all  ih» 
articles.  Thomas  v.  Clarke,  2  Stark.  450 ;  Capper  v.  Foreter,  3  N.  C.  938. 
When  the  owner  stipulates  for  a  full  cargo,  he  is  entitled  to  full  freight,  as 
if  a  full  cargo  had  been  put  on  board,  irrespective  of  the  tonnage  of  the 
ship  mentioned  in  the  cnarter.  Hunter  v.  Fry,  2  B.  &  A.  421.  AlOer^ 
when  the  amount  of  cargo  is  mentioned.  Morris  v.  Leviaony  1  0.  P.  D. 
155.  Where  the  charter-party  stipulated  for  a  **  full  and  oom^lete  cargo 
of  sugar  and  other  lawful  produce,"  rates  were  mentioned  for  timber  and 
other  goods,  and  the  charter-party  proceeded,  **  other  goods,  if  any  be 
shipped,  to  pay  in  proportion  to  the  foregoing  rates,  except  what  may  be 
shipped  for  oroken  stowa^,  which  shall  pay  as  customary*' ;  a  full  cargo 
of  mahogany  logs  was  shipped ;  it  was  held  that  the  shipper  was  bound 
to  supply  broken  stowage  to  fill  upthe  interstices.  CoU  v.  Meeky  15  C.  B., 
N.  S.  795 ;  33  L.  J.,  C.  P.  183.  Where  the  contract  stipulated  for  a  full 
cargo  of  wool,  tallow,  bark,  hides,  and  other  legal  merchandise,  fixing 
the  freight  and  quantity  of  each,  except  of  wool  and  '*  other  merchandise, 
it  was  held  that  the  merchant  might  load  entirely  with  '*  other"  leeal 
merchandise,  but  must  pay  freight  as  if  the  cargo  had  consisted  of  uie 
stipulated  quantity  of  taUow,  bark  and  hides,  and  the  residue  of  wool. 
Cockbum  v.  Alexander ,  6  C.  B.  791.  In  this  case,  the  Court  considered 
the  words  '*  other  merchandise"  as  applying  to  goods  producing  the 
amoimt  of  freight  contemplated  by  the  contract,  and  that  the  difference 
was  the  measure  of  damage.  Warren  v.  Pedbodyy  8  C.  B.  800,  was 
decided  on  the  same  principle.  But  where  the  charterer  undertook  to 
load  *'  a  full  and  complete  cargo  of  oats  or  other  lawful  merchandise,"  to 
be  delivered  by  the  shipowner  on  payment  of  freight,  as  follows:  "4j.  6d. 
sterling  per  320  lbs.  weight  dehvered  for  oats,  and  if  other  cargo  be 
shipped  m  full  and  fair  proportion  thereto  according  to  London  Baltic 
printed  rates,"  it  was  held  that  the  charterer  fulfilkd  his  contract  by 
loading  a  full  cargo  of  flax,  tow,  and  oodiUa,  three  of  the  articles  mentioned 
in  the  Baltic  printed  rates,  and  was  not  liable  for  additional  freight,  as  on 
a  full  cargo  of  oats,  although  this  obliged  the  shipowner  to  carry  120  tons 
ballast  to  168  tons  of  cargo.  Southampton  Steam  Colliery  Co.  v.  Clarke^ 
L.  B.,  4  Ex.  73;  L.  H.,  6  Ex.  53,  Ex.  Oh.;  following  on  this  point, 
Moorsom  v.  Page,  4  Camp.  103. 

Freight  is  to  be  calculated  and  x)aid  on  that  amount  only,  which  is  put 
on  board,  carried  throughout  the  whole  voyage  and  deliver^  at  the  end 
to  the  merchant.  Gibson  v.  Sturge,  10  Exch.  639 ;  24  L.  J.,  Ex.  121,  per 
Alderson,  B.,  approved  in  Buckle  v.  Knoop,  L.  B.,  2  Ex.  333, 334,  Ex.  Oh* 
In  an  action  for  freight  against  the  indorsee  of  a  bill  of  lading,  ^e  ship- 
owner is  not,  by  18  &  19  Yict.  c.  Ill,  s.  3,  post,  p.  459,  estopped  by  aa 
innocent  mis-statement  of  quantity  in  the  bill,  if  all  that  was  shipped  is 
actually  delivered.  Blanchet  v.  PowdVs  Llantivit  Colliery  Cb.,  L.  K.,  9 
Ex.  74.  As  to  the  freight  payable  where  the  weight  or  bulk  of  the  goods 
when  delivered  differs  mm  that  when  shipped,  see  S.  CC. ;  QnUthurst  v. 
Sweety  L.  R.,  1  C.  P.  649;  Tully  v.  Terry,  L.  B.,  8  C.  P.  679.  Lump 
freight  is  a  sum  payable  for  the  use  of  the  ship,  and  is  payable  though 
part  of  the  cargo  is  lost  by  the  excepted  perils.  Robinson  v.  Knigkis^ 
L.  B.,  8  C.  P.  465 ;  Merchant  Shipping  Co.  v.  Armitage,  L.  B.,  9  <t  B. 
99,  Ex.  Ch.    See  also  Blanchet  v.  PoweWs  Llantivit  Colliery  (7o.,  supra. 

Where  a  ship  is,  by  the  charter-party,  guaranteed  to  carry  2,000  tons 
dead  weight  as  a  lump  freight,  with  a,  pro  ratd  deduction  if  the  guarantee 
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'were  not  fulfilled,  and  by  a  memorandum  on  the  charter-party,  or  other- 
wiae,  the  charterer  has  represented  the  nature  of  the  cargo,  and  the 
ship  cannot  carry  2,000  tons  of  cargo  tendered,  owing  to  ite  not  being 
according  to  the  representation,  the  charterer  cannot  claim  any  deduction 
from  the  freight.    Mackai  v.  Wright,  14  Ap.  Ca.  106,  D.  P. 

The  charterer  has  no  right  to  fiU  the  cabms  as  well  as  the  carrying  part 
of  the  ship,  and  if  i>ermitted  by  the  master  to  do  so,  he  is  liable  to  pay  the 
current  freight  for  it,  and  cannot  insist  on  paying  only  the  charter  price. 
Mitcheson  v.  Nicol,  7  Exch.  929 ;  21  L.  J.,  Ex.  323. 

If  goods  of  the  consignor,  and  carried  at  his  risk,  be  delivered  to  the 
consignee,  and  he  do  not  pay  the  freight,  the  consignor  is  liable,  even 
though  the  bill  of  lading  express  that  the  goods  are  to  be  delivered  to  the 
consignees  **  paying  freight  for  the  same,''  this  clause  being  inserted 
merely  for  the  benefit  of  Sie  shipowner.  Domett  v.  Beckford,  5  B.  &  Ad. 
521 ;  see  also  0»  W.  By.  Co.  y.  Bagge,  16  Q.  B.  D.  625.  This  right  to 
claim  freight  frem  the  dbiipper  is  expressly  reserved  by  the  Bills  of  Lading 
Act  (18  &  19  Vict.  c.  Ill),  s.  2,  anfe,  p.  445.  The  circumstances  may, 
however,  rebut  the  inference  of  freight  being  payable,  arising  merely 
from  the  goods  having  been  carried  in  the  plamtilE  s  ship  under  bills  of 
lading  signed  by  the  master.  Smidt  v.  Tiden,  L.  B. ,  9  Q.  B.  446.  Though 
freight  may  not  be  j)ayable  in  respect  of  goods  shipped  by  A.  in  his  own 
ship,  yet  if  by  the  bills  of  lading  he  make  the  goods  deliverable  to  the 
oroer  of  B.,  who  has  advanced  him  money  on  the  security  of  the  goods, 
freight  becomes  payable  to  C,  to  whom  A.  assi^ed  the  freight,  to  be 
earned  by  the  ship.  Wegudin  v.  Cellier,  L.  E.,  6  H.  L.  286.  As  to  right 
of  mortgagee,  abandonee,  or  other  transferee  of  the  ship  to  freight,  see 
Keith  V.  Burrtnua,  2  Ap.  Ca.  636,  D.  P. 

The  measure  of  damages  for  not  loading  any  cargo  is  the  amount  of 
freight  which  would  have  been  carried,  deducting  expenses  and  any  profit 
earned  during  the  time  covered  by  the  charter ;  but  aemb.,  the  shipowner 
is  not  bound  to  take  on  board  another  cargo  in  order  to  reduce  the 
damage.  Smith  v.  Maguire,  3  H.  &  N.  554 ;  27  L.  J.,  Ex.  465;  Morris 
V.  Levison,  1  C.  P.  D.  155,  158.  The  shipowner  cannot  sue  the  merchant 
for  not  loading,  when  the  loading  was  prevented  by  want  of  notice  to  him, 
that  the  ship  was  ready  to  receive  the  cargo.  Stanton  v.  Austin,  L.  B.,  7 
0.  P.  651. 

Freight  pro  raid,']  If  the  shipper  accept  part  of  the  goods,  though  carried 
under  an  entire  contract  for  freight,  Mitchell  v.  Darthez,  2  N.  0.  555 ;  or 
accept  the  goods  before  the  completion  of  the  voyage,  Vlierboom  v.  Chap- 
man,  13  M.  &  W.  238;  The  Soblamsteii,  L.  B.,  1  Adm.  293;  a  new  con- 
tract to  pay  pro  ratd  may  be  inferred.  But,  as  a  general  rule,  unless  the 
goods  be  carried  to  the  destined  port,  no  freight  is  due.  S.  0. ;  Metcalfe 
V.  Britannia  Iron  Works  Co,,  1  Q.  B.  D.  613;  2  Q.  B.  D.  423,  C.  A. 
Thus,  if  the  master  justifiably  sell  part  at  an  intermediate  port,  he  is  not 
entitled  to  recover  freight,  pro  ratd,  for  the  goods  sold.  Hopper  v.  Bumess, 

1  0.  P.  D.  137 ;  Hill  v.  Wilson,  4  C.  P.  D.  329.  A  fortioH,  if  the  master 
eell  the  goods  unjustifiably.  Acatos  v.  Bums,  3  Ex.  D.  282,  0.  A.  If 
the  master  be  disabled  from  carrying  the  goods  further,  he  may  tranship 
them,  and,  upon  safe  delivery  at  their  destination,  he  is  entitied  to  the 
vhole  freight  as  on  the  old  contract,  without  reference  to  the  contract 
with  the  new  ship.  Shipton  v.  Thornton,  9  Ad.  &  E.  314.  The  master 
has  a  reasonable  tmie  for  re-shipment,  and  if  he  be  prevented  by  default 
of  the  owner  of  the  carffo  from  forwarding  the  cargo  from  an  intermediate 
port  to  its  destination,  5ie  whole  freieht  is  payable.     Cleary  v.  M^ Andrew, 

2  Moo.  P.  0.,  N.  S.  216 ;   The  SMomsten,  supra.    The  master,  while 
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.afloat,  or  in  a  foreign  port  where  there  is  no  agent  of  the  shipper,  becomee 
ex  neceMitate,  his  agent  as  to  the  goods,  as  weU  of  the  shipowner  as  to  the 
ship  and  freight ;  and  he  must  do  what  in  the  exercise  oi  a  sound  discre- 
tion is  best  for  both  parties ;  and  iu  such  a  case,  and  not  otherwise,  the 
shipper  is  bound  bv  nis  acts,  so  as  to  be  liable  for  freight  on  a  contract 
made  by  the  master.  Matthews  y.  Oibbs,  3  E.  &  E.  282 ;  30  L.  J., 
a  B.  65. 

Lien  for  freight^  <fec.]  In  addition  to  his  remedy  by  action,  the  ship- 
owner has  a  lien  on  the  goods  for  freight ;  and  where  the  charterer  puts 
goods  of  his  own  on  board  under  a  biU  of  ladine  there  is  a  Hen  on  the 
goods  for  the  chartered  freight,  and  this  lien  holds  good  against  any  one 
taking  the  bill  of  lading  with  knowledge  of  the  terms  of  the  charter-party. 
Kern  y.  Dealandes,  10  0.  B.,  N.  S.  205 ;  30  L.  J.,  C.  P.  297.  The  terms 
of  the  bill  of  lading  may,  however,  be  such  as  to  waive  the  lien  for  the 
freight,  in  whole  or  part,  as  when  it  is  payable  at  the  port  of  lading, 
or  by  the  shipper  at  a  given  time  after  sailing,  ship  lost  or  not  lost. 
Kirchner  v.  Venua^  12  Moo.  P.  C.  361 ;  following  Sow  v.  Kirchner,  11  Moo. 
P.  C.  21,  and  in  effect  overruling  Oilkison  v.  Middleton,  2  C.  B.,  N,  S.  134; 
26  L.  J.,  C.  P.  209,  and  Neish  v.  Graham,  8  E.  &  B.  505 ;  27  L.  J.,  Q.  B. 
15;  accord,  Tamvaco  v.  Simpson,  L.  B.,  1  C.  P.  363,  Ex.  Gh.  As  to  lien 
for  demurrage,  vide  post,  p.  458. 

Where  goods,  upon  which  the  master  of  a  ship  has  a  lien,  are  deposited 
in  the  king's  warehouse  in  pursuance  of  the  requisition  of  an  Act  of 
Parliament,  the  Hen  is  not  thereby  waived.  Per  Ld.  Kenyon,  C.  J.,  Ward 
V.  Felton,  1  East,  512 ;  Wilson  v.  Kymer,  1  M.  &  S.  157.  So,  where  the 
consignee  refuses  to  take  the  goods,  the  master  may,  it  seems,  plaoe  them 
in  a  warehouse  under  the  exclusive  control  of  himself,  or  the  shipowner, 
without  losing  his  lien.  Mors-le-Blanch  v.  Wilson,  L.  E.,  8  C.  P.  227. 
Under  the  provisions  of  many  local  and  personal  acts,  general  wharves, 
called  **  sufferance  wharfs,"  were  appointed  where  goods  might  be  landed 
and  stowed,  the  shipowner  retaining  the  right  of  lien  for  freight ;  and 
now,  generally,  by  me  Merchant  Shipping  Act  Amendment  Act,  1862  (25 
&  26  Yict.  c.  63),  ss.  67  et  seq.,  certain  powers  are  given  to  shipowners  to 
land  and  enter  goods  from  foreign  ports  in  default  of  the  owner,  and  to 
retain  the  lien  for  freight  by  giving  notice  to  the  owner  of  the  wharf,  &c. 
See  hereon  Berres/ord  v.  Montgomerie,  17  0.  B.,  N.  S.  379 ;  34  L.  J.,  C.  P. 
41 ;  Wilson  v.  London^  Italian  and  Adriatic  8.  Navigation  Co.,  L.  B.,  1 
C.  P.  61 ;  MeyersUin  v.  Barber,  L.  E.,  4  H.  L.  328,  330;  The  Energie^ 
L.  B.,  6  C.  P.  306;  Glyn  v.  E,  <fc  W.  India  Dock  Co,,  7  Ap.  Ca. 
591,  D.  P. 

A  shipowner  has  no  lien  on  goods  shipped  for  unliquidated  damages  by 
reason  of  the  charterer  failing  to  load  a  full  cargo.  PhiUips  v.  R^ie,  15 
East,  547 ;  Gray  v.  Carr,  L.  B.,  6  Q.  B.  522,  Ex.  Ch.  Where,  however, 
the  rate  of  freight  and  ship's  tonnage  has  been  a^;reed  to,  the  claim  is  then 
a  liquidated  one  for  which  the  shipowner  has  a  hen.  McLean  v.  Fleming^ 
L.  E.,  2  H.  L.  Sc.  128;  better.  L.  E.,  6  Q.  B.  558,  n.  The  shipowner's 
claim  in  these  cases  is  known  as  ''dead  freight,"  a  term,  however, 
properly  applicable  only  where  the  claim  is  liquidated. 

Implied  contracts  on  part  of  charterer  or  shipper, "]  Where  by  a  charter- 
party  a  ship  is  to  proceed  to  **  a  safe  port,"  to  be  named  by  charterers, 
they  are  not  entitled  to  name  a  port,  safe  by  nature,  but  closed  by  the 
local  government,  so  that  a  vessel  entering  it  without  a  permit  would  be 
liable  to  confiscation ;  and,  having  named  such  a  port,  they  are  liable  for 
a  breach  of  the  contract  implied  on  their  part  to  name  a  saie  port  within 
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a  reasonable  time.  Ogden  y.  Oraham,  1  B.  &  S.  773  ;  31  L.  J.,  Q.  B.  26. 
See  also  The  Tetttonia,  L.  B.,  4  P.  C.  171,  ante,  p.  451.  As  to  what  is  a 
**  safe  loading  place,"  see  Smith  y.  Dart,  14  Q.  B.  D.  105.  The  damages 
Tecoverable  for  refusing  to  name  a  wharf  are  the  freight  that  would  haye 
become  payable  on  the  deliyery  of  the  cargo.  Steuxirt  y.  Rogerson,  L.  B., 
6  C.  P.  424. 

There  is  an  implied  contract  on  the  part  of  shippers  not  to  put  onboard, 
without  notice,  packages  of  a  dangerous  or  corrosiye  matter,  the  nature 
of  which  the  shipowner  or  his  agents  could  not  be  reasonably  expected  to 
know.  Brass  y.  Maitland,  6  £.  &  B.  470 ;  26  L.  J.,  Q.  B.  49.  But  where 
the  shipowner  has  an  opportunity  of  examining  the  goods,  there  is  no 
warranty  by  their  owner  that  they  are  fit  to  be  carried.  Acatos  y.  Bums, 
3  Ex.  D.  282, 0.  A. 

Defence^]  A  charterer  whose  cargo  has  been  damaged  by  the  fault  of  the 
master  so  as  to  be  worth  less  than  the  freight,  cannot  discharge  himself 
from  liability  to  freight  by  abandoning  the  cargo  to  the  shipowner.  Dakin 
▼.  Oxley,  16  C.  B.,  N.  S.  646 ;  33  L.  J.,  0.  P.  115.  Nor  can  the  assi^ee 
of  a  bill  of  lading  deduct  from  the  freight  the  yalue  of  goods  which, 
though  mentioned  m  the  bill  of  lading  signed  by  the  plaintiff,  were  not  put 
on  board.  Meyer  y.  Dresser,  16  C.  B.,  N.  S.  646;  33  L.  J.,  0.  P.  289; 
see  post,  pp.  458,  459.  But  the  cross-claim  may  now  be  set  up  by  way  of 
set-off  or  counter-claim  under  Rules,  1883,  0.  xix.  r.  3,  post,  p.  671. 
And  where  the  bill  of  lading  proyided  that  the  freight  should  be  paid 
within  three  days  after  arriyalof  ship,  and  before  deliyery  of  any  portion 
of  the  goods,  and  after  the  goods  had  arriyed,  and  before  the  expiration 
of  the  three  days,  the  goods  were  accidentally  destroyed,  so  that  they 
did  not  exist  any  longer  in  specie,  it  was  held  that  no  freight  was  re 
coyerable.    Duthie  y.  nilton,  L.  B.,  4  C.  P.  138. 

Where  the  shipowner  finally  abandons  the  ship  during  the  yoyage,  the 
owner  of  cargo  may  treat  the  contract  of  affreigntment  as  at  an  end,  and 
resume  possession  of  his  cargo  without  payment  of  freight.  The  Cito,  7 
P.  D.  5,  0.  A. 

Merchant  against  Shipowner  or  Master, 

The  master,  as  well  as  the  owner  of  a  general  ship,  is  liable  as  a  common 
carrier  of  goods.  Morse  y.  SUie,  2  Ley.  69 ;  1  Vent.  238 ;  Liver  Alkali 
Co.  y.  Johnson,  L.  B.,  7  Ex.  267  ;  L.  B.,  9  Ex.  338,  Ex.  Ch. ;  Story  on 
Agency,  s.  315.  His  liability  is  limited  by  the  same  common  law  excep- 
tions as  in  the  case  of  land  carriers,  and  by  such  further  exceptions  as 
may  be  expressed  in  the  charter-party  or  bill  of  lading,  or  sanctioned  by 
Act  of  Parliament.  See  further.  Action  against  carriers,  post,  pp.  600 
et  se^.  As  to  the  liability  of  a  shipowner  for  damage  caused  to  cargo  by 
collision  with  another  of  his  ships,  see  Chartered  Mercantile  Bank  of  India 
y.  Netherlands  Steam  Navigation  Co,,  10  Q.  B.  D.  521,  0.  A. 

Where  a  steyedore,  or  special  agent,  is  appointed  by  the  charterer  to 
load  and  stow  a  ship,  which  he  puts  up  as  a  general  ship,  the  master  is 
exempt  from  liability  for  bad  stowage,  unless  done  under  his  particular 
orders;  Blaikie  y.  Stemhridge,  6  0.  B.,  N.  S.  894;  28  L.  J.,  0.  P.  329; 
6  C.  B.,  N.  S.  911 ;  29  L.  J.,  C.  P.  212,  Ex.  Oh. ;  or,  unless  the  charter- 
party  proyides  that  the  charterers  are  not  in  any  case  to  be  responsible 
for  improper  stowage.  Sack  y.  Ford,.\Z  C.  B.,  N.  S.  90 ;  32  L.  J.,  C.  P. 
12.  But  an  unexercised  option,  giyen  to  the  charterer,  of  appointing  a 
steyedore,  does  not  dispense  with  tne  master's  ordinary  duty  to  load  the 
ship  properly.  Anglo- African  Co,  y.  Lamzed,  L.  B.,  1  0.  !r.  226.  See 
further,  as  to  liability  of  shipowner  to  charterer  for  negligence  of  master 
and  crew,  Omoa,  dkc.  Coal  and  Iron  Co,  y.  HunUey,  2  0.  P.  D.  464. 
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Where  the  plaintiff's  goods  have  beea  injured  bj  beine  stowed  in  oontact 
with  a  deleterious  suMtance,  he  may  sue  the  person  ^mo  so  stowed  tiiem, 
alUiough  IJiere  is  no  contract  between  them,  tiayn  y.  Culliford,  4  C.  P.  D. 
182,  0.  A.  As  to  warranty  of  ship's  capacity,  see  Carnegie  y.  Conner,  24 
a  B.  D.  45. 

Exception  ofperxU,']  The  exception  *'of  dangers  and  accidents  of  the 
seas,"  protects  against  damage  to  cargo  by  sea  water  passing  into  the  ship 
through  a  hole  made  by  rats.  PandorfY.  Hamilton^  12  Ap.  Oa.  518,  D.  P. 
So,  where,  without  fault  in  the  carrying  ship,  she  foundered  from  collision 
with  another  ship  which  was  negligent.  The  XanthOy'  Id,,  503,  oyer- 
ruling  Woodley  y.  Michell,  11  Q.  JB.  D.  47,  C.  A.  The  exception  doee 
not,  howeyer,  exonerate  the  shipowner  from  taking  due  care  under  his 
contract  of  carriage ;  and  loss  by  perils,  occasioned  by  his  negligence, 
is  not  protected;  thus,  a  loss  through  a  collision,  occasioned  by  the 
negligence  of  the  crew,  is  not  within  the  exception;  Orill  y.  General 
Iron  Screw  Colliery  Co,,  L.  It.,  3  0.  P.  476,  Ex.  Ch. ;  nor  is  damage 
caused  to  the  goods  by  unseaworthiness  of  the  ship,  which  existed  when 
she  started  on  iier  yo3rage.  Sied  y.  State  Line  S.  Ship  Co.^  3  Ap.  Ga.  72, 
D.  P.  See  also  Tattereall  y.  National  S,  Shi]^  Co.,  12  Q.  B.  D.  297.  But 
the  warranty  of  seaworthiness  may  be  limited  so  as  not  to  extend  to 
latent  defects.     Cargo  ex  Lcertes,  12  P.  D.  187. 

An  exception  for  **  breakage,  leakage,  or  damage,"  does  not  protect  the 
shipowners  from  liability  for  damage  accruing  through  the  negligence 
of  their  servants.  Czech  y.  General  Steam  Navigation  Co,,  L.  R.,  3  C-  P. 
14 ;  Leuw  y.  Dudgeon,  Id,  17,  n. ;  see  also  Notara  y.  Henderaon,  L.  IL,  7 
Q.  B.  225,  236,  Ex.  Ch. ;  and  MaHin  y.  Ot.  Indian  Peninsular  By.  Co,, 
L.  B.,  3  Ex.  9,  cited  poet,  p.  604.  But  such  exceptions  shift  the  onus  of 
proof,  and  oblige  the  plamtiff  to  proye,  affirmatively,  the  negligence  of 
the  defendant's  servants.  The  Belene,  B.  &  L.  429;  35  L.  J.,  P.  C.  63. 
So,  in  an  action  for  loss  of  cargo,  alleged  to  have  been  jettisoned  and  sold 
in  consequence  of  the  ship's  stranding,  the  plaintiff  must  prove  that  the 
stranding  was  occasioned  by  the  neghgent  navigation  of  me  ship.  The 
Norway,  B.  &  L.  404.  Where  the  exception  is  "of  thieves,"  the  ship- 
owners must  prove  that  the  theft  was  committed  by  someone  external  to 
the  ship.  Taylor  v.  Liverpool  <fc  Ot,  W,  Steam  Co,,  L.  B.,  9  Q.  B.  546. 
An  exception  of  dangers  of  the  seas  does  not  include  barratry.  The 
Chaeca,  L.  H.,  4  Adm.  446.  An  exception  against  leakage  does  not 
include  injury  done  to  other  goods  by  such  leakage.  Thrifi  v.  Youle,  2 
C.  P.  D.  432.  An  exception  of  damage  caused  by  navigation  does  not 
include  damage  caused  by  improper  stowage.  Hayn  v.  CuUi/ord,  3 
C.  P.  D.  410 ;  4  0.  P.  D.  182,  C.  A.  An  exception  in  favour  of  jettison 
does  not  extend  to  goods  improperly  stowed  on  deck.  Boyal  Exchange 
Shipping  Co,  v.  Dixon,  12  Ap.  Ca.  11,  D.  P.  And  loss  by  the  jettison  of 
goods  so  stowed  is  not  too  remote.  S.  C.  A  condition  "  no  claim  what- 
ever for  damage  will  be  admitted,  unless  made  beforo  eoods  are  removed," 
covers  all  damage,  whether  apparent  or  latent,  which  could  haye  been 
discovered  at  the  place  of  romoval  by  examination  with  reasonable  care 
and  skill.    Moore  v.  Harris,  1  Ap.  Oa.  318,  P.  0. 

An  exception  of  "  any  damage  to  any  eoods,  which  is  capable  of  being 
covered  by  insurance,"  does  not  extend  to  a  general  average  loss  sus- 
tained by  the  goods ;  Crooks  v.  Allan,  5  Q.  B.  I).  38 ;  nor  does  a  clause 
that  "the  steamer  should  be  provided  with  a  deck  load,  if  required,  at  full 
freight,  but  at  merchant's  risk."  Burton  v.  English,  12  Q.  B.  D.  218, 
0.  A.  A  clause  in  a  charter-party  exempting  shipowners  from  liability 
for  negligence  of  their  servants,  extends  to  negligence  during  loading. 
The  Cjrron  Pari;  15  P.  D.  203.     See  also  Norman  v.  Binnington,  25 
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Q.  B.  D.  475.  As  to  negligence  during  unloading,  see  The  Accomac, 
15  P.  D.  208,  C.  A.  See  fisher,  as  to  the  losses  which  fall  within  the 
perils  usually  excepted,  Marine  Insurance — Proof  of  Lose,  ante,  pp.  416 
etseq. 

Statutory  exemptions  from,  or  limitation  of  liability.']  The  various  Acts 
for  limiting  the  liability  of  shipowners  are  repealed  and  i*eplaced  by  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104).  In  Part  9  of  this 
Act,  s.  503,  it  is  provided  that  no  owner  of  any  sea-going  ship,  or  share 
therein,  shall  be  liable  to  make  good  anv  loss  or  damage  that  may 
happen,  without  his  actual  fault  or  privity,  (l),  of  or  to  eoods  or  things 
taken  on  board,  by  reason  of  fire  happening  on  board,  or  (2),  of  or  to  any 
gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones  on  board,  by 
reason  of  robbery  or  embezzlement,  unless  tne  shipper  has,  at  the  time  of 
shipping  the  same,  inserted  in  his  bill  of  lading,  or  otherwise  declared  in 
wntmg  to  the  master  or  shipowner,  the  true  nature  and  value  thereof. 
The  25  &  26  Vict.  c.  Q3  (after  repealing  by  sect.  2  and  Sched.  A.  sects.  504  and 
505  of  the  Act  of  1854],  enacts  (sect.  54)  that  the  owners  of  any  ship, 
whether  British  or  foreifi^,  shall  not,  in  cases  which  occur  without  their 
actual  fault  or  privity,  be  answerable  in  damages  in  respect  of  loss  or 
damage  to  any  goods,  merchandise,  or  other  things  on  board,  to  an 
amount  exceeding  87.  for  each  ton  of  the  ship's  tonnage— registered  tonna^ 
in  case  of  sailing  ships,  and  in  case  of  steam  ships  ^ross  tonnage.  The 
section  contains  provisions  for  ascertaining  a  foreign  ship's  tonnage. 
The  defendant  is  also  liable  to  pay  interest  on  the  amount  mm  the  date 
of  collision.  Smith  v.  Kirhy,  1  Q.  B.  D.  131.  The  section  seems  to 
extend  to  damage  caused  by  delay  in  delivering  foods ;  see  Millen  v. 
Braech,  10  Q.  B.  D.  142,  0.  A.,  post.  p.  610.  Thou^  it  has  been  held  to 
be  otherwise  in  the  case  of  passengers.  L,  &  S,  W,  By,  Co,  v.  James , 
L.  B.,  8  Ch.  241 ;  see  however  Millen  v.  Brasch,  supra.  As  to  what  is  a 
ahip  within  this  section,  vide  post,  p.  742.  By  sect.  516  of  the  Act  of 
1854,  nothing  shall  be  construed  to  lessen  the  liability  of  any  master  or 
fseaman,  being  also  owner  or  part-owner  of  the  ship,  to  whic^  he  is 
subject  as  such  master  or  seaman ;  and  by  sect.  506,  the  owner  is  liable 
for  every  loss  or  damage  arising  on  distinct  occasions  as  if  no  other  loss 
had  arisen.  See  The  Bajah,  L.  K.,  3  Adm.  539.  By  sect.  502,  the  above 
provisions  apply  to  the  whole  of  the  Queen's  dominions.  As  to  the 
measurement  of  ship,  see  The  Franamia,  4  P.  D.  164,  C.  A.  Evidence 
may  be  ^ven  of  the  real  tonnage  of  the  ship,  although  the  registered 
tonnage  is  less.  The  Becepta,  14  F.  D.  131.  By  sect.  388,  neither  owner 
nor  master  is  liable  for  loss  or  damage  occasioned  by  the  fault  or  incapa- 
city of  a  qualified  pilot,  where  the  employment  of  one  is  compulsory.  On 
the  construction  of  this  section,  and  as  to  when  the  employment  of  a  pilot 
is  compulsory,  vide  Negligent  navigation  of  ships ^  post,  p.  744. 

The  master  is  not  expressly  protected  in  the  above  provisions,  except  in 
relation  to  loss  by  employment  of  a  pilot ;  and  this  exception  seems  to  be 
designed.  The  previous  Acts  included  him  in  some  cases,  and  omitted 
him  in  others.  On  one  of  the  previous  Acts  r26  Geo.  3,  c.  86J  it  was 
decided  that  a  loss  bv  a  fire  on  ooard  a  public  lighter,  employea  by  the 
shipowner  to  convey  tne  ^oods  on  board,  was  not  within  the  protection  of 
the  Act,  which  was  in  similar  terms  to  the  present  Act.  Morewood  v. 
Pollok,  1  E.  &  B.  743 ;  22  L.  J.,  Q.  B.  250. 

Implied  contracts  on  part  of  shipowner  or  master.']  The  master  impliedly 
contracts  that  his  vessel  shall  be  fit  for  the  purpose  of  carrying  the  goods; 
Lyon  V.  Mells,  5  East,  428 ;  Bichardson  v.  Stanton,  L.  E.,  7  0.  P.  421 ; 
L.  B.,  9  C.  P.  390,  Ex.  Ch. ;  45  L.  J.,  C.  P.  78,  D.  P. ;  Tattersall  y. 


458  Action  on  Contract  of  AffreigMmeat. 

National  8,  Ship  Co,,  12  Q.  B.  D.  297 ;  she  must,  therefore,  be  seaworthy 
when  she  starts  on  her  voyage.  Kopitoff  y.  WiUon^  1  Q.  B.  D.  377 ;  Cohn 
y.  Davidson^  2  Q.  B.  D.  455 ;  Steel  y.  SUite  Line  8»  Skip,  Co,,  3  Ap.  Ca. 
72,  D.  P.  Where  there  is  no  stipulation  as  to  time,  the  master  miut  sail 
in  a  reasonable  time,  and  proceed,  without  deviation,  to  the  destined  x>ort, 
otherwise  he  will  be  liable  for  any  loss  to  the  plaintiff  occasioned  by  the 
delay ;  or,  to  any  loss,  whether  by  perils  of  the  sea,  or  otherwise,  oocor- 
ring  during  the  deviation;  SiKent,  Com.  209,  210;  unless  the  defendant 
can  prove  that  the  loss  must  have  happened  had  there  been  no  deviation. 
Davis  y.  Garrett^  6  Bing.  716;  Scaramanga  v.  Stamp,  4  0.  P.  D.  316. 
Deviation  is  justifiable  to  save  life,  but  not  merely  to  save  property.  S.  C. 
Id,,  and  5  C.  P.  D.  295,  C.  A.  See  further  as  to  deviation,  ante,  p.  414. 
A  well-founded  fear  of  capture  may  justify  a  master  in  not  leaving  a  port 
in  performance  of  his  contract ;  Pole  v.  Ceicovich,  9  C.  B.,  N.  S.  430 ;  30 
L.  J .,  C.  P.  102 ;  even  though  the  ship  alone  would  be  in  danger  of 
capture.  T?ie  Teutonia,  L.  E.,  4  P.  C.  171 ;  The  San  Roman,  L.  E.,  5 
P.  C.  301.  A  statement  in  a  charter-party  that  the  ship  is  '*  expected  to 
arrive'*  at  a  port  A.  by  a  given  day,  is  a  warrant^f^that  she  is  tlien  in 
such  a  position  that  she  may  reasonably  be  expected  to  arrive  there  by 
that  day.  Corkling  v.  Massey,  L.  E.,  8  C.  P.  395.  There  is  an  implied 
contract  that  the  goods  shall  be  stowed  under  deck.  Boyal  Exchange 
Shipping  Co,  v.  Dixon,  12  Ap.  Ca.  11,  D.  P. 

Upon  arrival  at  the  port,  tne  master  is  bound  te  deliver  te  the  consignee 
or  order  of  the  shipper,  on  production  of  the  bill  of  lading,  and  paymoit 
of  freight  (and  other  lawful  charges)  for  which  the  master  has  a  lien  on 
the  goods,  unless  it  appear  on  the  bill  of  lading  that  freight  has  been  paid, 
in  which  case  it  is  an  esteppel  as  against  the  master  or  owner.  3  Kent, 
Com.  214;  Howard  v.  Tticker,  1  B.  &  Ad.  712.  Where,  by  the  bill  of 
lading,  the  goods  are  te  be  delivered  to  S.  M.  or  assigns,  the  master  may 
not  deliver  them  to  S.  M.  without  the  production  of  one  of  the  parte  of 
the  biU  of  lading.  The  Stettin,  14  P.  D,  142.  Where  there  is  a  charter^ 
party,  the  provisions  of  which  are  binding  only  as  between  the  shipowner 
and  the  charterer,  and  there  is  a  bill  of  lading  given  by  the  master  which 
gete  into  the  hands  of  a  bond  fide  assignee  for  value,  he  is  entitled  to  have 
the  goods  delivered  to  him  upon  his  fulfilling  the  terms  mentioned  in  such 
biU  of  lading,  and  is  not  oroinarily  bound  to  refer  to  the  charter-party. 
Chappel  v.  Comfort,  10  0.  B.,  N.  S.  802 ;  31  L.  J.,  C.  P.  58,  per  Willes,  J. 

A  bill  of  lading  in  the  form  **  on  being  paid  for  freight  the  sum  of  £ 

(according  to  charter-party),"  wit^  the  memorandum  '^  there  are  8  work- 
ing days  for  unloading  in  London,"  implies  no  contract  on  the  part  of 
the  indorsee  for  value  of  the  bill  to  pay  demurrage.  S.  C.  So  where 
the  form  was  **he  or  they  pajing  freight  and  all  other  conditions  or 
demurrage  (if  any  should  be  incurred),  for  the  said  goods,  as  per  the 
aforesaid  charter-party,"  the  consignee  named  in  the  bill  of  lading  was 
held  liable  only  for  demurrage,  at  the  port  of  loading,  during  the  10  days 
at  which  the  ship  might  under  the  charter  be  kept  on  demurrage  at  8/.  a 
day,  and  not  for  damages  for  further  delay  in  loading,  nor  for  dead 
freight.  Gray  v.  Carr,  L.  E.,  6  Q.  B.  522.  See  also  The  Norway,  B.  &  L. 
226 ;  Bussell  v.  Niemann,  17  0.  B.,  N.  S.  163 ;  34  L.  J.,  C.  P.  10 ;  Fry  v. 
Chartered  Mercantile  Bank  of  India,  <Sbc,,  L.  E.,  1  C.  P.  689 ;  (hdlischen  v. 
Stewart,  and  SerrainoY,  Campbell,  post,  p.  459.  As  to  effect  of  discrepancy 
between  charter-party  and  bill  of  lading,  see  Eodocanachi  y.  Milbum,  18 
Q.  B.  D.  67,  C.  A.,  cited  ante,  p.  444. 

Where,  however,  the  biU  of  lading  states  the  cargo  to  have  been 
received  as  against  freight,  and  other  conditions  as  per  charter-party, 
i^e  assignee  of  the  bill  of  lading,  who  accepte  the  cargo  theoreunaer,  is 
liable  for  the  demurrage  provided  for  in  the  charter-party.    Forteus  y. 
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Watneyy  3  QL  B.  D.  534,  C.  A. ;  Wegener  v.  Smith,  15  C.  B.  729 ;  24  L.  J., 
C.  P.  25.  But  it  is  otherwise  where  the  properly  in  the  goods  did  not 
pass  to  the  consignee,  whom  the  shipowner  knew  to  be  an  agent  only,  and 
who  repudiated  liability  for  demurrage  before  the  cargo  was  delivered  to 
him.  S8.  County  of  Lancaster  y.  Sharp,  24  Q.  B.  D.  158.  Where  the 
cargo  is  deliverable  under  a  similar  bill  of  lading,  the  shipowner  may  be 
bound  by  the  terms  of  the  charter-party,  as  against  an  mdorsee  of  the 
bill.  The  Felix,  L.  B.,  2  Adm.  273.  Such  a  clause  in  the  bill  of  lading 
incorporates  those  provisions  only  of  the  charter-party  which  are  con- 
sistent with  the  contract  in  the  biU  of  lading.  Gardner  v.  Trechmann,  15 
Q.  B.  D.  154,  0.  A.;  Gullischen  v.  Stewart,  11  Q.  B.  D.  186;  13  a  B.  D. 
317,  C.  A.  It  does  not  incorporate  an  exception  in  the  charter-party 
limiting  the  shipowner's  liability.  Serraino  v.  Campbell,  25  Q.  B.  D.  501 ; 
W.  N.  1890,  228,  C.  A.  A  bill  of  lading,  signed  only  by  the  master,  is 
no  estoppel  as  between  the  shipowner  and  the  person  who  has  advanced 
money  on  the  security  of  the  bill  of  lading,  as  to  the  receipt  and  shipment 
of  the  goods  specified  in  it ;  Grant  v.  Norway,  10  C.  B.  665 ;  20  Jj.  J., 
C.  P.  93 ;  and  the  shipowner  may  show  that  the  goods  were  not  shipped ; 
S.  C. ;  see  also  McLean  v.  Fleming ;  Brown  v.  Powell,  &c»  Goal  Co. ;  and 
Cox  V.  Bruce,  infra ;  or  that  the  master  had  given  other  bills  previously 
for  the  same  goods.    Huhherety  v.  Ward,  8  Ezch.  330 ;  22  L.  J.,  Ex.  113. 

Where  the  (marter-party  provides  that  the  biU  of  lading  shall  be  *  *  conclu- 
sive evidence  against  the  owners  of  the  quantity  of  cargo  received  as  stated 
therein,"  it  is  conclusive,  except  in  the  case  of  fraud.  Lishman  v.  Christie, 
19  a  B.  D.  333,  C.  A.  And  by  the  18  &  19  Vict.  c.  Ill,  s.  3,  **  every 
bill  of  lading,  in  the  hands  of  a  consignee  or  indorsee  for  valuable  con- 
sideration, representing  goods  to  have  been  shipped  on  board  a  vessel, 
shall  be  conclusive  evidence  of  such  shipment,  as  against  the  master  or 
other  person  signing  the  same,  notwithstanding  that  such  goods  or  some 
part  thereof  may  not  have  been  so  shipped,  unless  such  holder  of  the  bill 
of  lading  shall  have  had  actual  notice,  at  the  time  of  receiving  the  same, 
that  the  goods  had  not  been  in  fact  laden  on  board ;  provided  that  the 
master  or  other  person  so  signing  may  exonerate  himself  in  respect  of 
such  misrepresentation  by  showing  that  it  was  caused  without  any  default 
on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder,  or 
some  person  under  whom  the  holder  claims.'*  This  section  only  makes 
the  bill  of  lading  conclusive  against  the  person  by  whom ;  Jessel  v.  Bath, 
L.  £.,  2  Ex.  267;  or  by  whose  authority;  see  Brown  v.  Powell,  &c.  Coal 
Co,,  L.  £.,  10  C.  P.  562 ;  it  was  signed.  In  other  cases  evidence  is  ad- 
missible that  the  goods  were  not  shipped ;  iS.  C. ;  McLean  v.  Fleming, 
L.  R.,  2  H.  L.  Sc.  128;  see  also  Meyer  v.  Dresser,  16  C.  B.,  N.  S.  646; 
33  L.  J.,  C.  P.  289,  ante,  p.  455 ;  or  are  not  accurately  described  in  the 
bill  of  lading ;  Cox  v.  Bruce,  18  Q.  B.  D.  147,  0.  A.  In  a  case  in  which, 
by  mistake  of  the  mate,  a  larger  number  of  bales  were  represented  as 
having  been  shipped  than  really  were,  and  there  was  some  evidence  that 
this  was  caused  oy  the  fraud  of  the  person  putting  the  goods  on  board, 
who  was  the  shipper  or  his  vendor,  tne  court  held  that  there  was  evidence 
that  the  misrepresentation  was  caused  **  wholly  by  the  fraud  of  the 
shipper,  &c.,"  within  this  section.  Vaiieri  v.  Boyland,  L.  R.,  1  C.  P. 
382. 

When  a  ship  is  chartered,  and  is  put  up  by  the  master  as  a  general 
ship,  a  merchant  who  ships  a  cargo  on  board  under  bills  of  lading  signed 
by  the  master,  and  in  ignorance  of  the  charter-party,  is  entitled  to  look 
to  the  owners,  whose  servant  the  master  is,  for  the  safe  delivery  of  the 
cargo.  Sandeman  v.  Scurr,  L.  B.,  2  Q.  B.  86;  The  Figlia  Maggiore,  L. 
E.,  2  Ad.  106;  Ifayn  v.  Culli/ord,  3  C.  P.  D.  410;  4  C.  P.  D.  182,  C.  A. 
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If  the  master  have  hypothecated  or  Bold  part  of  the  cargo  to  raise  money 
for  necessary  repairs  to  the  ship,  he  is  the  agent  of  the  shipowner  only, 
and  the  shipper  is  entitled  to  sue  the  shipowner  on  the  impUod  indemnity; 
Bevison  y.  Duncan,  3  Exch.  644,  Ex.  Ch. ;  and  he  may  reooyer  ^ther  the 
actual  sum  for  which  the  goods  were  sold ;  CampbeU  v.  Thompson,  1  Stark. 
490 ;  or  the  price  which  they  would  have  fetched  at  the  place  of  deliyery ; 
Hallett  V.  Wiaram,  9  C.  B.  580;  19  L.  J.,  0.  P.  281 ;  but  not  unless  toe 
ship  eyentually  arriyed  there.  Atkinson  y.  StepJiens,  7  Exch.  567;  21 
L.  J.,  Ex.  329.  As  to  tiie  duty  of  the  master  with  respect  to  the  cargo, 
where  it  has  been  damc^ed  during  the  yoyage,  see  Natara  y.  Henderson, 
L.  B.,  5  Q.  B.  346;  L.  B.,  7  Q.  B.  225,  Ex.  Oh.  Re  must  not  sell  the 
car^,  unless  in  a  case  of  necessity,  and  without  an  opportunity  of  con- 
sultmg  the  owners  thereof.  Australasian  Steam  Navigatioti  Co,  y.  Morse, 
L.  R.,  4  P.  0.  222 ;  Atlantic  Mutual  Insur.  Co,  y.  Huth,  16  Ch.  D.  474, 

C.  A. 

What  is  a  sufficient  deliyery  of  the  goods,  depends  either  upon  the  con- 
tract or  upon  the  custom  and  usage.  If  there  be  no  particular  custom, 
the  master  must  giye  the  consignee  reasonable  time  and  opportunity  to 
reoeiye  them.  Bourne  y.  Gatliffe,  7  M.  &  Gfr.  850.  As  to  eyidenoe  of 
custom  in  such  cases,  see  ante,  pp.  21  e(  seq,,  and  p.  449.  Mere  deliyery 
at  a  wharf,  and  there  leaying  them,  without  notifying  the  arriyal  to  the 
consignee,  is  not  sufficient ;  and  the  responsibility  continues  until  actual 
deliyery  to  a  person  appointed  to  receiye,  or  something  equiyalent  to  ii; ; 
or,  at  least,  until  proper  notice  to  the  consignee  has  been  giyen,  and  the 

?3ods  separated  and  designated  for  his  use.  3  Kent,  Com.  215 ;  see  also 
etrocochino  y.  Bott,  L.  B.,  9  C.  P.  355.  Where  the  goods  are,  by  the 
charter-party,  to  be  unloaded  at  S.,  *'  at  the  usual  place  of  discharge,  and 
according  to  the  custom  of  the  port,'*  and  there  is  more  than  one  usual 
place  of  discharge,  the  master  is  bound  to  obey  the  orders  of  the  diarterer, 
as  to  which  of  me  places  the  ship  is  to  be  taken  to  unload,  although  the 
master  has  preyiously  taken  her  to  another  of  those  places,  and  thereby 
incurred  expense.  The  Felix,  L.  B.,  2  Adm.  273.  If  the  goods  are  sent 
for  by  the  consignee  by  lighter,  the  captain  is  responsible  for  the  safety  of 
the  goods  till  the  Hghter  is  fully  laden ;  such,  at  least,  is  the  custom  in 
theport  of  London.     Catley  y.  Wintringham,  Peake,  150,  and  Id,,  n. 

The  clause  **  shipped  in  good  order  and  condition"  affords  eyidenoe  that 
externally,  so  far  as  meets  the  eye,  the  goods  were  so  shipped.  The  Peter 
der  Qrosse,  1  P.  D.  414. 

Deliyery  of  goods  to  the  seryants  of  the  shipowner  alongside  the  yessel 
is  equiyalent  to  deliyery  on  board.  British  Columbia,  <fcc.  Co,  y.  Nettle- 
ship,  L.  B.,  3  C.  P.  499.  As  to  lien  for  freight,  vide  ante,  p.  454.  As  to 
damages  recoyerable  against  the  shipowner,  vide  Action  against  carriers 
— Damages,  post,  pp.  624  et  seq. 

Where  goods  carried  haye  sustained  a  general  ayerage  loss,  l^e  ship- 
owner is  bound  to  take  the  necessary  steps  for  procuring  an  adjustment  of 
the  general  ayerage  and  securing  itis  payment.     Croo&  y.  Allan,  5  Q.  B. 

D.  38.    So  where  loss  has  been  caused  by  jettison.    Strang  t.  Scatty  14 
Ap.  Ca.  601,  P.  C. 
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ACnON  ON  GUARANTEE. 

Warranties  and  guarantees  have  acquired  distinct  technical  meanings^ 
and  must  be  separately  treated  of.  The  former  relate  to  things;  Sie 
latter  to  persons.  A  guarantee  is  a  contract  to  answer  for  the  payment 
of  a  debt  or  performance  of  a  duty  by  another  person. 

Proof  of  the  Contract.  StattUe  of  Frauds  ^  (fee]  By  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  s.  4,  no  action  shall  be  brougnt  '*  whereby  to  charge  the 
aefendant  upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriages  of  another  person,  ....  unless  the  agreement  upon  which 
si^ch  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  bv  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorised."  It  had  long  been 
held  that,  as  an  **  agreement"  includes  the  consideration  for  the  promise, 
the  consideration  must  also  appear,  at  least  by  necessary  inference,  in  the 
writing.  Wain  v.  WarUers,  5  East,  10.  But,  by  the  Mercantile  Law 
Amenament  Act,  1856  (19  &  20  Vict.  c.  97),  s.  3,  no  such  promise  **  shall 
be  deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to  charffe 
the  person  by  whom  such  promise  shall  have  been  made,  by  reason  only 
that  the  consideration  for  such  promise  does  not  appear  in  writing,  or  by 
necessary  inference  from  a  written  document." 

Where  an  order  for  goods  is  given  by  A.,  for  the  use  of  B.,  and  credit 
given  to  A.,  this  is  not  within  the  statute ;  for  it  is  the  debt  of  A.  and  not 
of  B. ;  Birkmyr  v.  Darnell,  I  Salk.  27 ;  1  Smith's  L.  C. ;  and,  where  there 
is  no  writing,  whether  A.  or  B.  was  made  the  debtor  by  the  agreement  of 
the  parties,  is  a  question  for  the  jury.  Keate  v.  Temple,  I  B.  &  P.  158 ; 
Mountstephen  v.  Lakeman,  L.  B.,  7  Q.  B.  196,  Ex.  Ch. ;  L.  B.,  7  H.  L.  17* 
If  the  person  for  whose  use  the  goods  are  furnished  is  liable  at  all,  or  if 
his  liability  is  made  the  foundation  of  a  contract  between  the  plaintiff  and 
the  defendant,  and  that  liability  fails,  the  defendant's  promise  is  void  if 
not  in  writing.  S.  C,  L.  B.,  7  Q.  B.  202,  per  Willes,  J.  But,  until  there 
is  some  person  TOimanly  liable,  ike  section  does  not  apply.  S.  C,  L.  H., 
7  H.  L.  24,  perlA,  Selbome.  The  question  is,  is  it  a  promise  to  pay  the 
debt  of  another,  for  which  the  other  was,  and  still  remains,  liable  after 
the  promise  is  made  ?  If  it  be,  then  the  statute  requires  a  writing)  for  it 
is  then  a  **  collateral"  and  not  an  original  promise.  See  notes  to  Forth  v. 
SUinUm,  1  Wms.  Saund.  211  6.  If  the  effect  of  the  agreement  is  to  eztin- 
g^uish  or  satisfy  the  debt  of  another — as  if  A.  promise  to  pay  the  amount 
of  B.'s  debt  to  C,  if  0.  will  discharge  B.  from  arrest  under  a  ca,  ea, — then^ 
afi  B.'s  debt  is  discharged,  the  debt  becomes  the  debt  of  A.  only,  and  is 
not  within  the  statute.     Goodman  v.  Chase,  1  B.  &  A.  297. 

The  promise  must  be  made  to  the  ori^nal  creditor,  to  be  within  the 
statute.  Eastwood  Y,  Kenyon,  11  Ad.  &  E.  438;  Reader  v.  Kingham,  13 
0.  B.,  N.  S.  344 ;  32  L.  J.,  C.  P.  108 ;  Cripps  v.  HaHnoll,  4  B.  &  S.  414  ; 
32  L.  J.,  Q.  B.  381,  Ex.  Ch.  Thus,  a  mere  promise  of  indemnity  is  not 
within  it.  Wildes  v.  Dudlow,  L.  B.,  19  Eq.  198 ;  following  Th(mas  y. 
Cook,  8  B.  &  C.  728,  and  Reader  v.  Kinaham,  supra ;  Batson.  v.  King,  4 
H.  &  N.  739;  28  L.  J.,  Ex.  327.  As  wnere  at  defendant's  request,  and 
for  his  accommodation,  plaintiff  drew  a  bill  on  A.,  which  was  accepted  by 
A.,  and  indorsed  by  defendant,  defendaiit  promising  at  the  time  to  in- 
denmify  plidntiff ;  and  plaintiff  was  obliged  to  nay  the  bill ;  held,  that  he 
might  sue  defendant  as  for  money  paid,  and  tnat  no  written  guarantee 
was  necessary.    S.  C.    In  order  that  a  promise  should  fall  within  the 
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statute  there  must  be  some  obligation,  implied  at  least,  from  the  person 
for  whom  the  surety  becomes  answerable  towards  the  promisee ;  S.  CG. ; 
as  the  obligation  of  an  arrested  debtor  towards  his  bail  to  pay  the  debt  or 
surrender,  in  which  case,  a  promise  by  a  third  person  to  hold  the  bail 
harmless  is  within  the  statute ;  Green  y.  Creastvetly  10  Ad.  &  £.  453 ;  this 
case,  however,  has  been  doubted;  see  Header  y.  Kingham^  Wildes  y. 
DudloWj  and  Cripps  y.  Hartnoll,  ante^  p.  461 ;  and,  it  is  settled  that  there 
is  no  debt  or  duty  in  a  person  bailea  on  a  charge  of  misdemeanour  to- 
wards his  bail,  and  hence  a  similflT  promise  is  not  in  such  case  within 
the  statute.  S.  C. 

An  agreement  b^  a  factor  to  sell  goods  on  a  del  credere  commission,  is 
not  within  the  section ;  for,  though  it  may  terminate  in  a  liability  to  pay 
the  debt  of  another,  that  is  not  the  immediate  object  for  which  the  factor 
receiyes  the  consideration.  Couturier  y.  Hastie^  8  Exch.  40 ;  22  L.  J.,  Ex. 
97.  A  **  forbearing  to  press  for  immediate  parent"  implies  giving  a 
**  reasonable  time,"  and  this,  though  indefinite,  is  a  sufficient  considera- 
tion for  a  guarantee  by  a  stranger  to  x>ay  the  debt ;  sembley  Oldershaw  y. 
Kingj  2  H.  &  N.  617;  27  L.  J.,  Ex.  120,  Ex.  Ch. ;  ^estioning,  Semple 
y.  Finky  1  Exch.  74,  contra ;  see  also  Coles  y.  Pack,  L.  B.,  5  C.  P.  65.  It 
is  not  necessary  that  there  should  have  been  a  contract  by  the  plaintiff  to 
abstain  from  suing ;  forbearance  to  sue  at  the  defendant's  request  is  suffi- 
cient. Crears  y.  HunUfr,  19  Q.  B.  D.  341,  C.  A.  If  the  consideration  for 
guaranteeing,  by  the  defendant,  the  payment  of  past  and  future  debts  by 
A.,  to  the  plaintiffs,  be  the  future  supplying  by  them  to  A.  of  goods,  and 
there  be  no  agreement  binding  on  them  to  supply  the  goods,  and  no  goods 
are  in  fact  supplied,  the  guarantee  fails  for  want  of  consideration.  Weti- 
head  y.  Sproson,  6  H.  &  N.  728 ;  30  L.  J.,  Ex.  265.  A  guarantee  to  a 
bank  in  consideration  of  their  **  lending  to  A.  1000/.,  for  seven  days,  from 
this  date,"  does  not  cover  an  account  overdrawn  by  numerous  cheques, 
together  amounting  to  1000/.,  as  the  advance  of  1000/.  is  the  consideration 
for  the  guarantee,  and  a  condition  precedent  to  its  attaching.  Burton  t. 
Gray,  L.  R.,  8  Ch.  932.  An  I  0  U  may,  since  19  &  20  Vict  c.  97,  s.  3 
(ante,  p.  461  ],  be  shown  to  have  been  given  as  a  guarantee,  and  will  be 
good  as  such.     See  B»  v.  Chambers,  L.  B.,  1  C.  C.  341. 

As  to  the  form  of  memorandum  and  signature  thereto,  vide  ante, 
pp.  305  et  seq.y  and  also  cases  decided  on  Stat,  of  Frauds,  s.  17,  pott, 
pp.  510  et  seq.  Although  the  signature  only  of  the  party  to  be  charged  is 
sufficient,  the  names  of  both  the  contracting  parties  must  appear  upon 
the  guarantee;  and  therefore  a  guarantee  on  which  the  name  of  the 
person  to  whom  it  is  given  does  not  appear  is  bad ;  Williams  v.  Lake^  2 
E.  &E.  349;  29  L.  J.,  Q.  B.  1 ;  Williams  v.  Byrnes,  1  Moo.  P.  C,  N.  a 
154 ;  but,  it  was  said  that  if  the  promise  were  accepted  in  writing  by  any 
one  who  would  furnish  goods  under  the  guarantee,  it  would  bind.  S.  C, 
Id,  198.  A  letter  of  defendant  to  plaintiff,  referring  to  a  mortga^  not 
complete,  and  stating  defendant's  **  willingness  to  to^e  any  responsibility 
respecting  it,"  is  insufficient,  there  being  nothing  to  explain  the  transac- 
tion referred  to,  as  to  amount,  interest,  or  property  meant,  without  oral 
evidence ;  and,  though  since  the  19  &  20  Vict.  c.  97,  s.  3,  oral  evidence 
may  supply  the  coiisideration,  it  cannot  also  explain  the  promise.  Holmes 
V.  Mitchell,  7  0.  B.,  N.  S.  361 ;  28  L.  J.,  C.  P.  301;  and  see  Oloverv, 
Halkett,  2  H.  &  N.  487  ;  26  L.  J.,  Ex.  416. 

A  contract  of  suretyship  arises  under  the  law  merchant  between  the 
drawer  and  the  indorsee,  and  between  the  indorser  and  subsequent 
holders  of  a  bill  of  exchange,  vide  ante,  pp.  365,  381 ;  but,  the  indorser  is 
under  no  such  liability  to  prior  parties  to  the  bill ;  and  to  constitute  such 
liability  a  written  memorandum  is  required.     Steds  v.  McKinlay,  5  Ap. 
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Oa.  764,  D.  P. ;  distinguished  in  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636, 
0.  A. 

On  the  admissibility  of  oral  evidence  to  show  that  the  consideration  for 
a  guarantee,  ambiguously  expressed,  is  not  a  past  consideration,  see  ante, 
p.  20. 

Continuing  guara/ntee — Revocation,'^  An  important  point  often  anses, 
whether  the  guarantee  is  a  continmng  guarantee — ^that  is,  whether  the 
guarantee  is  confined  to  one  transaction,  and  is  at  an  end  when  credit  has 
once  been  given  to  the  amount  guaranteed,  or  whether  it  continues  in 
respect  of  credit  given,  or  debts  contracted,  from  time  to  time.  The 
answer  depends  on  the  language  of  the  instniment,  coupled  with  evidence 
of  the  surrounding  circimistances,  in  order  to  show  what  was  the  inten- 
tion of  the  parties.  Heffield  v.  Meadows,  L.  B.,  4  0.  P.  595;  Laurie  t, 
Schohfield,  Id,  622;  Coles  y.  Pack,  L.  B.,  6  0.  P.  65;  and  ante,  p.  20. 
Hence  it  follows  that  the  decision  in  one  case  is  no  certcdn  guide  to  the 
construction  of  the  contract  in  another ;  but,  the  tendency  of  the  courts 
is  now  to  construe  guarantees  as  continuing  until  revoked. 

The  following  are  examples  of  continuing  guarantees :  '*  In  considera- 
tion of  the  credit  given  by  the  0.  Oo.  to  my  son  for  coal,  supplied  by  them 
to  him,  I  hereby  hold  myself  responsible  as  a  guarantee  to  them  for  the 
sum  of  100^.,  and  in  default  of  his  payment  of  any  accoimts  due,  I  bind 
myself,  by  this  note,  to  pay  to  the  0.  Oo.  whatever  may  be  owing,  to  an 
amount  not  exceeding  the  sum  of  100^,"  the  son  being,  at  the  time  the 
guarantee  was  given,  indebted  to  the  company  for  coals  delivered  on 
credit.  Wood  v.  Priestner,  L.  B.,  2  Ex.  66,  282,  Ex.  Oh.  So,  where  the 
defendant  gave  to  the  plaintiff,  a  cattle-dealer,  this  guarantee : — **  oOl,  I, 
M.,  will  be  answerable  for  50L  that  Y.,  butcher,  may  buy  of  H.";  and  it 
appeared,  from  the  circumstances  under  which  the  guarantee  was  ^ven, 
that  the  parties  contemplated  a  continuing  supply  of  stock  to  Y.,  m  his 
trade  of  a  butcher.  Heffield  v.  Meadows,  supra.  See  also  Laurie  v. 
Scholefield,  cited  post,  p.  465,  and  Nottingham  Hide,  &c,  Co,  v.  Bottrill, 
L.  B.,  8  0.  P.  694. 

A  guarantee  given  to  secure  the  dealings  of  a  single  member,  A.,  of  a 
partnership,  does  not  in  eeneral  cover  h'ansactions  of  the  partnership ; 
out  it  will  be  otherwise,  were  it  appears,  from  the  surrounding  circum- 
stances, that  the  guarantee  was  intended  to  include  contracts  entered  into 
by  A.  on  behalf  of  his  firm.  Leathl^  y,  Spyer,  L.  B.,  5  0.  P.  595;  see 
also  Montefiore  v.  Lloyd,  15  C.  B.,  N.  S.  203 ;  33  L.  J.,  0.  P.  49. 

The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  4, 
enacts  that  no  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  made  to  a  firm  of  two  or  more  persons,  or  to  one  person  trading 
under  the  name  of  a  firm, — and  no  promise  to  answer  for  tne  debt,  &c., 
of  such  a  fiirm  or  person  so  trading, — shall  be  binding  on  the  maker  in 
respect  of  anything  done  or  omitted  to  be  done,  after  a  change  in  any 
one,  or  more,  of  the  firm  or  persons  so  trading,  unless  the  intention,  that 
the  promise  shall  continue  to  bind,  notwithstanding  such  change,  shall 
appear  by  express  stipulation,  or  by  necessary  implication,  from  the 
nature  of  the  nrm  or  otiierwise.  This  section  is  only  declaratory  of  the 
existing  law.  Backhouse  v.  Hall,  6  B.  &  S.  507 ;  34  L.  J.,  Q.  B.  141. 
Three  persons  carried  on  the  business  of  shipbuilders,  under  the  names  of 
Qt,  &  W.  Hall.  No  person  of  that  name  had  been  in  the  partnership  for 
some  time,  and  the  ^aintiff  and  defendant  being  both  aware  of  the  con- 
stitution of  the  partnership,  the  defendant  gave  the  plaintifE  the  following 
guarantee :  '*  In  consideration  that  you  have,  at  my  request,  consented  to 
open  an  account  with  tihe  firm  of  Q.  &  W.  Hall,  shipbuilders,  I  hereby 
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ffoarantee  the  payment  to  you  of  the  mone3r8  that  at  any  time  may 
become  due,  not  exceeding  50007. : "  held,  that  the  gaarantee  ceased  on 
the  death  of  one  of  the  partners,  as  a  contrary  intention  did  not  appear, 
by  necessary  implication,  or  from  the  nature  of  the  firm.    S.  C. 

A  guarantee  by  writing,  under  hand  only,  for  twelve  montiis  for  the 
payment  of  all  buls  the  plaintiff  mi^ht  discount  for  D.,  to  the  extent  of 
6007.,  was  held  revocable  by  a  notice  given  during  the  tw^ve  months, 
altiiough  some  discount  had  been  made  and  repaid  before  notice.  Offord 
V.  Davies,  12  0.  B.,  N.  S.  748;  31  L.  J.,  C.  P.  319.  As  to  withdrawal 
from  a  guarantee,  see  further  Bursas  v.  Eve,  L.  B.,  13  Eq.  450 ;  PhiUipe 
V.  Foooallf  L.  B.,  7  Q.  B.  666.  But  a  guarantee,  the  consideratian  for 
which  is  given  once  for  all,  cannot  be  determined  by  the  guarantor,  and 
does  not  cease  on  his  death.  Lloyd's  v.  Harper,  16  Ch.  D.  290,  0.  A. 
The  death  alone  of  the  guarantor  does  not  revoke  an  engagement  to 
guarantee  the  balance  of  a  running  account  until  notice.  Bradbury  t. 
Morgan,  1  H.  &  C.  249;  31  L.  J.,  Ex.  462.  It  is,  however,  in  the  absraioe 
of  express  provision,  revoked  as  to  subsequent  advances  by  notice  of  tibe 
guarantor's  death ;  CouUhart  v.  Clementson,  5  Q.  B.  D.  42 ;  but  not  as 
against  the  survivor  of  two  joint  and  several  co-sureties.  BeekeU  ▼. 
Addyman,  9  Q.  B.  D.  783,  C.  A.  See  also  Harries  y.  Faiocdst,  L.  K,  S 
Gh.  866. 

DefauU  of  principal  debtor, l^  The  plaintiff  must  prove  the  default  of  the 
principal  debtor,  against  which  he  nas  been  guaranteed  by  the  surety. 
Admissions  made  by  the  principal  debtor,  or  a  judgment  or  award  obtained 
gainst  him  by  the  plaintiff,  are  not  evidence  against  the  surety.  Ex  parte 
Young,  17  Oh.  D.  668,  0.  A. 

Damag(es,l  A  ^parantee  for  payment  by  the  acceptor  of  a  bill  of  ex- 
change includes  mterest.  Ackerman  v.  Ehreneperger,  16  M.  &  W.  99. 
**  We  guarantee  that  400/.  shall  be  duly  paid,  in  the  proportion  of  2002. 
each,"  signed  by  two  persons,  does  not  make  them  jointly  liable  to  4002.» 
but  is  a  separate  contract  as  to  2007.  by  each.  Fell  v.  Goelin,  7  Exch.  185 ; 
21  L.  J.,  Ex.  145.  An  agreement  to  be  answerable  for  all  the  costs  of, 
and  incidental  to,  an  action  to  be  brought  by  the  plaintiff,  entitles  him  to 
recover  the  costs  of  his  own  solicitor,  though  not  actually  paid  at  the  time 
of  suing  on  the  s^uarantee.  Spark  v.  Heslop,  I  E.  &  E.  563 ;  28  L.  J., 
Q.  B.  197.  The  defendant  promised  to  pa^  me  plaintiffs  **3007.  to  secuze 
an  advance  now  or  hereafter  on  a  bankmg  account  witii  A."  They 
advanced  more  than  3007.  to  A.,  who  paid  his  creditors  I6s,  in  the  £  only; 
it  was  held  that  the  defendant's  promise  was  only  to  repay  an  advance  of 
3007.,  and  that  he  was  therefore  entitied  to  the  benent  of  the  dividend 
thereon.  Oee  v.  Pack,  33  L.  J.,  Q.  B.  49 ;  following  BardweU  v.  LydaU^ 
7  Bing.  489;  Thornton  v.  M'Keivan,  1  H.  &  M.  525;  32  L.  J.,  Ch.  69; 
Hobson  V.  Bass,  L.  B.,  6  Oh.  792;  Gray  v.  Seekham,  L.  B.,  7  Ch.  680. 
The  surety  may,  however,  waive  his  right  to  the  share  of  the  composition 
by  the  tenns  of  the  contract  of  suretyship ;  Ex  pte.  National  Provincial 
Bank  of  England,  17  Ch.  D.  98,  C.  A. ;  Ellis  v.  Emmanuel,  1  Ex.  D.  157, 
C.  A. ;  as  where  the  guarantee  is  given  for  a  limited  amount,  and  is  less 
than  the  debt,  the  amount  of  which  is  then  ascertained.  S.  C.  Where  a 
guarantee  given  to  A.  appears  to  have  been  so  given  to  him  as  trustee  for 
B.,  A.  can  recover  thereon  the  same  damages  B.  could  have  recx>yered  if  it 
had  been  given  to  B.    Lloyd's  v.  Harper,  ante,  p.  464. 
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» 
Defence^ 

The  want  of  a  written  memorandum  must  be  pleaded  specially.  Bules, 
1883,  O.  adx.  r.  20,  ante,  p.  302. 

The  mere  omission  on  the  part  of  the  principal  creditor  to  enforce  his 
rights  against  the  principal  aebtor  does  not  discharge  the  surety.  Mans- 
field Union  v.  Wright,  9  Q.  B.  D.  683,  0.  A. 

Concealment.']  The  surety  may  sometimes  rely  on  the  concealment  of 
material  particulars  by  the  principal  at  the  time  the  contract  was  made, 
as  a  fraud.  Lee  v.  Jonea,  14  C.  B.,  N.  S.  386 ;  17  0.  B.,  N.  S.  482 ;  34 
L.  J.,  C.  P.  131,  Ex.  Ch.  So,  in  the  case  of  concealment  during  the 
pendency  of  a  continuing  guarantee.  Phillips  y.  Foxally  L.  B.,  7  Q.  B. 
666;  Sanderson  v.  Aston,  L.  R.,  8  Ex.  73.  See  Durham,  Mayor  of  v. 
Fowler,  post,  p.  466.  The  duty  of  the  principal  must  always  ultimately 
be  measured  by  the  jury,  but  the  judge  will  have  to  point  out  what  their 
duty  is  in  this  respect ;  the  language  in  which  he  ought  to  do  this  has 
not,  however,  yet  been  very  precisely  settled.  A  direction  that  a  con- 
cealment must  be  '*  wilful  and  intentional,  with  a  view  to  the  advantage 
they  (the  principals)  were  thereby  to  receive,"  is  wrong.  Railton  v. 
Mathews,  10  01.  &  F.  934.  See  further  Davies  v.  L.  ds  Provincial  Marine 
Insur.  Co,,  8  Gh.  D.  469.  On  the  other  hand,  the  creditor  is  not  bound 
to  communicate  ever^r  circumstance  calculated  to  influence  the  discretion 
of  the  surety  in  entering  into  the  required  obligation ;  Owen  v.  Roman,  4 
H.  L.  0.  997 ;  for  a  surety  is  only  entitled  to  disclosure  of  any  arrange- 
ment that  may  exist  between  the  debtor  and  creditor  that  may  make  nis 
position  different  from  what  he  would  reasonably  expect ;  and  hence,  if  a 
person  undertake  to  be  responsible  for  a  cash  credit  given  to  one  of  the 
banker's  customers,  the  bemker  is  not  bound  voluntarily  to  communicate  that 
the  intention  is  to  apply  the  credit  to  an  old  debt  due  from  the  customer  to 
the  bemker.  Hamilton  v.  WcUson,  12  01.  &  E.  109,  per  Ld.  OampbeU. 
Accord,  N.  British  Tnsur,  Co.  v.  Uoyd,  10  Exch.  623 ;  24  L.  J.,  Ex.  14. 
So  where  the  guarantee  was  a  continuing  one,  given  to  a  bank  to  secure 
advances  '*  not  exceeding  in  the  whole  1,0002.,  it  was  held  no  defence  to 
an  action  to  recover  1,0002.,  on  the  guarantee  that  the  bank  had  made 
advances  together  exceeding  1,0002.  Laurie  v.  Scholefield,  L.  B.,  4  0.  P. 
622. 

AUenUion  of  position  of  parties. — Giving  time,  <fcc.]  Any  alteration  by 
a  binding  agreement  in  the  relative  position  of  the  creditor  and  principal 
debtor,  whereby  the  latter  is  released  or  the  remedy  against  him  is 
suspended,  or  the  risk  of  the  surety  varied,  without  the  suretVs  assent, 
will  be  a  discharge  of  the  euarantee.  Polak  v.  Everett,  1  Q.  B.  D.  669, 
0.  A. ;  Lewis  v.  *hnes,  4  B.  £  0.  506,  and  515,  n. ;  Cragoe  v.  Jones,  L.  B., 
8  Ex.  81 ;  and  see  cases  cited  ante,  pp.  394, 395.  So  any  material  alteration 
in  the  terms  of  an  agreement  between  the  creditor  and  principal  debtor 
will  discharge  the  surety,  provided  the  agreement  forms  the  basis  of  the 
contract  of  suretyship;  N.  W.  By.  Co.  v.  Whinray,  10  Ex.  77 ;  23  L.  J., 
Ex.  261;  but  not  otnerwise;  Sanderson  v.  Aston,  L.  B.,  8  Ex.  73.  See 
further  Holme  v.  BrunskUl,  3  Q.  B.  D.  495,  0.  A.  And  in  order  to 
discharge  the  surety  by  such  material  alteration,  e.g.,  by  giving  time  to 
the  principal  debtor,  A. ,  there  must  be  a  binding  enforceable  contract  with 
A,  Clarke  v.  Bailey,  41  Oh.  D.  422.  Such  contract  with  a  third  party 
has  no  effect.  S.  0.;  L^on  v.  HoU,  Fraser  v.  Jordan,  ante,  p.  394. 
**Mere  laches  of  the  obligee,  or  a  mere  passive  acquiescence  by  the 
obligee,  in  acts  which  are  contrary  to  the  conditions  of  the  bond,  is  not 
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Boffioient  of  itself  to  relieve  the  sureties."  Durham,  Mayor  of  y.  Fowler , 
22  a  B.  D.  394,  417. 

The  contract  of  suretyship  is  sometimes  severable,  so  that  it  is  only 
discharged  as  to  part  by  an  alteration  in  the  position  of  the  creditor  and 
the  principal  debtor.  Harrison  v.  Seymour,  L.  B.,  1  0.  P.  518;  SkilleU 
V.  Fletcher,  L.  E.,  1  C.  P.  217 ;  L.  E.,  2  0.  P.  469,  Ex.  Oh.;  Croydtm 
Commercial  Gas  Co.  v.  Dickinson,  2  0.  P.  D.  46,  0.  A. 

If  the  rights  against  the  surety  be  expressly  reserved,  the  latter  is  not 
discharged;  Kearsley  v.  Cole,  16  M.  &  W.  128;  Pricey,  Barker,  4  E.  & 
B.  779  ;  24  L.  J.,  Q,  B.  130 ;  BaJteson  v.  Gosling,  L.  E.,  7  0.  P.  9 ;  and  if 
the  contract  of  suretrship  contain  a  special  clause  allowing  Uie  creditor 
to  compound  with  the  principal  debtor,  the  surety  is  not  disGharged  by 
such  compoimding.  Covjper  v.  Smith,  4  M.  &  W.  519 ;  Union  Bank  of 
Manchester  v.  Beech,  3  H.  &  C.  672 ;  34  L.  J.,  Ex.  133.  The  reservation 
of  rights  against  the  surety  prevents  the  latter  from  being  discharged, 
because  the  principal  debtor  cannot  then  complain  that  the  surety,  when 
he  has  been  obliged  to  pay  the  debt,  immediately  claims  to  be  indemnified 
by  the  principal  debtor,  and  that  this  claim  makes  the  release  illusoxy. 
Kearsley  v.  Cole,  supra ;  NeviWs  case,  L.  E.,  6  Ch.  43,  47  ;  Muir  v.  Croiff- 
ford,  L.  E.,  2  H.  L.,  Sc.  456,  458. 

^9Vliere  the  liabilities  of  the  principal  debtor  have  been  chcuiged  by 
statute  during  the  pendency  of  the  guarantee,  the  surety  is  discharged; 
Fybus  V.  Gibb,  6  £.  &  B.  902  ;  26  L.  J.,  a  B.  41 ;  unless  the  terms  of  Uie 
guarantee  show  that  it  is  intended  the  suretyship  should  continue.  Oswald 
V.  Berwick,  Mayor  of,  5  H.  L.  C.  856;  25  L.  J.,  Q.  B.  383.  See  SkiUeU 
V.  Fletcher,  supra. 

As  a  surety  on  nayment  of  the  debt  is  entitled  to  all  the  secoiities  ol 
the  creditor,  whetner  he  is  aware  of  their  existence  or  not,  even  though 
they  were  given  after  the  contract  of  suretyship,  if  the  creditor  who  has 
had,  or  ought  to  have  had,  them  in  his  full  possession  or  power,  lose  them 
or  permit  them  to  ^et  into  the  possession  of  the  debtor,  or  do  not  make 
them  effectual  by  giving  proper  notice,  the  surety  to  the  extent  of  sndi 
security  will  be  discharged;  a  surety,  moreover,  will  be  released  if  the 
creditor,  by  reason  of  what  he  has  done,  cannot,  on  pa^onent  by  the 
surety,  give  him  the  securities  in  exactly  the  same  condition  as  that  in 
which  they  formerly  stood  in  his  hands.  See  notes  to  Bees  v.  Barringtan, 
2  White  &  Tudor,  h,  0. ;  Wulff  v.  Jay,  L.  E.,  7  Q.  B.  756.  Thus,  where 
the  plaintiff  held  a  bill  of  sale  of  the  debtor's  furniture  as  security  for  a 
debt  to  him  for  which  the  defendant  was  surety,  but  neglected  to  register 
it,  and  although  he  had  notice  of  the  debtor's  msolvency  did  not  seize  ike 
furniture  under  it ;  and  the  goods  in  consequence  passed  to  the  debtor's 
trustee  in  bankruptcy ;  it  was  held  that  the  defendant  was  discharged  to 
the  extent  of  the  value  of  the  goods.  S.  C,  Id.  See  also  Watts  v.  SkuUle' 
worth,  5  n.  &  N.  235;  29  L.  J.,  Ex.  229;  and  Mutual  Loan  Assoc,  y. 
Sudlow,  6  0.  B.,  N.  S.  449;  28  L.  J.,  0.  P.  108;  Lawrence  v.  Walmt^, 
12  0.  B.,  N.  S.  799 ;  31  L.  J.,  0.  P.  143.  These  rules  as  to  the  right  of 
the  surety  apply  as  between  the  acceptor  and  indorser  of  a  bill  where 
securities  had  been  deposited  to  secure  its  pa3rment,  and  it  has  been  paid 
at  maturity  by  the  inaorser.  Duncan  v.  N,  dh  S.  Wales  Bank,  6  Ap.  Oa. 
.1,  D.  P.  In  PolakY.  Everett,  1  a  B.  D.  669.  0.  A.,  the  distincfion  is 
explained  between  intentional  acts  which  discharge  the  daim  asainst  the 
surety  altogether,  and  negligent  acts  which  discharge  itonly  to  uio  extent 
to  which  the  surety  has  been  thereby  prejudiced.  See  also  Carter  v. 
White,  25  Oh.  D.  666,  0.  A. 

In  the  case  of  two  sureties,  A.  and  B.,  contracting  severally,  the 
creditor  does  not  by  releasing  A.  thereby  break  his  contract  and  so 
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release  B.,  unless  B.  can  show  that  he  had  a  right  to  contribution  which 
has  been  taken  away  or  injuriously  affected.  Ward  y.  National  Bank  of 
New  Zealand,  8  Ap.  Ca.  765,  P.  0. 

A  creditor  who  holds  security  for  his  debt  does  not  discharge  a  surety 
for  the  debt  by  surrendering  his  security  to  the  trustee  in  the  bankruptcy 
of  the  principal  debtor,  in  order  to  entitle  himself  to  proye  for  the  whole 
debt.  Rainbow  y.  Juggin»,  5  Q.  B.  D.  138,  422,  0.  A.  The  adjudication 
in  bankruptcy  under  the  Bankruptcy  Act,  1883,  s.  18  Til),  of  a  debtor 
who  has  compounded  with  his  creditors,  discharges  the  liability  of  a 
surety  who  has  secured  the  composition  and  ayoids  the  security.  Walton 
V.  Cooky  40  Ch.  D.  325. 

As  to  termination  and  reyocation  of  guarantee,  vide  ante,  pp.  463,  464. 
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A  warranty  is  either  express  or  implied.  "  Warranties  implied  by  la> 
are  for  the  most  part  founded  on  the  presumed  intention  of  the  pcurties, 
and  ought  certainly  to  be  founded  on  reason,  and  with  a  just  regard  to 
the  interests  of  the  party  who  is  supposed  to  giye  the  warranty,  as  well  as 
of  the  party  to  whom  it  is  supposed  to  be  giyen."  Eeadhead  y.  Midland 
By,  Co.,  L.  B.,  4  Q.  B.  392,  Ex.  Ch.,  per  cur, ;  accord,  Francis  y.  Cockreil, 
L.  E.,  5  Q.  B.  184,  193,  per  cur.  See  The  Moorcock,  13  P.  D.  64,  68,  per 
Bowen,  L.  J. 

Whore  plans  and  a  specification  of  a  certain  work  to  be  done  for  A.  are 
prepared  as  the  basis  of  tenders,  A.  does  not  warrant  that  the  work  can  be 
done  under  such  plans  and  specification.  Thorn  y.  Mayor  of  London,  1 
Ap.  Ga.  126,  D.  r.  So,  where  the  architect  takes  out  the  quantities,  A. 
does  not  warrant  their  correctness.  Scrivener  y.  Fask,  L.  B.,  1  C.  P.  715, 
Ex.  Ch. 

The  most  frequent  cases  in  which  an  action  is  brought  on  a  warranty, 
is  on  the  occasion  of  the  sale  of  goods,  including  horses,  and  of  a  representa- 
tion of  authority  to  enter  into  a  contract  on  MhaJf  of  another  person. 

Action  on  Warranty  on  Sale  of  Chattels, 

Warranty  of  tiHe,"]  If  a  man  sells  goods  affirming  them  to  be  his  own, 
that  amounte  to  a  warranty  of  title.  Cross  y.  Garnet,  3  Mod.  261 ; 
1  Show.  68 ;  Medina  y.  Stoughton,  1  Salk.  210 ;  1  Ld.  Baym.  593.  But 
it  would  seem  that  there  is  in  general  no  implied  warranty  of  title  any 
more  than  of  quality,  on  the  bare  sale  of  a  personal  chattel.  Per  cur., 
Morley  y.  Attenhorough,  3  Exch.  500;  Bagueley  y.  Hawley,  infra.  Where 
a  pawnbroker  sold  an  unredeemed  pledge  at  an  auction  of  such  pledges, 
whi(^  was  bought  by  the  plaintiff,  and  was  afterwards  claimed  by  tiie 
right  owner,  it  was  held  that  there  was  no  warranty  of  title.  Morley  y. 
Attenhorough,  supra.  So,  there  is  no  warranty  of  title  on  a  sale  imder  an 
execution  nor  on  a  sale  by  the  purchaser  on  that  occasion  to  another  pur- 
chaser priyy  to  the  first  sale.  Chapman  y.  Speller,  14  Q.  B.  621.  So,  in 
Bagueley  y.  Hawley,  L.  B.,  2  0.  P.  625,  the  defendant  had  bought  at  a 
puDlic  auction  a  boiler  set  in  brickwork  which  had  been  seized  as  a  distress 
for  poor  rate ;  the  plaintiffs  bought  it  of  the  defendant,  with  notice  of  tiie 
ciroumstanoes  under  which  it  had  been  originally  sold,  and  were  to  remoye 
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the  boiler  at  their  own  expense,  but  were  prerented  so  doing  by  the  mort- 
gageee  of  the  premises :  it  was  held  that  the  seller  had  not  warranted  his 
title  to  the  boiler,  or  that  the  plaintiffs  would  be  permitted  to  remove  it ; 
WilleSi  J.,  dissented,  observing  that  the  plaintiffs  had  purchased  a  boiler 
and  not  a  lawsuit.  In  order  to  make  the  seller  of  personal  property  liable 
for  a  bad  title  there  must  be  shown  fraud  or  express  warranty,  or  an 
equivalent  to  it  by  declaration,  or  conduct,  or  usage  of  trade.  When 
articles  are  bought  in  a  shop  professedly  kept  for  the  sale  of  goods,  there 
can  be  no  doubt  that  the  shopkeeper  must  be  considered  as  warranting 
that  a  purchaser  will  have  a  good  title  to  keep  the  goods  purchased.  In 
such  case  the  vendor  sells  as  his  own,  and  that  is  what  is  equivalent  to 
a  warranty  of  title.  So,  in  the  case  of  an  executory  contract  of  sale  there 
is  a  warranty  of  title.  Morley  v.  Attenborougk,  per  cur^y  ante^  p.  467. 
Although,  therefore,  the  maxim  of  caveat  emptor  applies,  yet  the  excep- 
tions '*  wellnigh  eat  up  the  rule  ....  so  that  there  may  be  difficulty  m 
finding  cases  to  which  the  rule  would  practically  apply."  Sims  t. 
MarryaH,  17  Q.  B.  291,  per  Ld.  Campbell,  C.  J. ;  Awri,  EichholU  v. 
Bannister^  17  C.  B.,  N.  S.  708 ;  34  L.  J.,  C.  P.  105,  per  cur.     Where  the 

Slaintiff  had  purchased  some  pieces  of  print  in  the  warehouse  of  tibd 
efendant,  and  received  an  invoice  in  which  the  defendant  was  deecribed 
as  dealer  in  prints;  the  goods  had  been  stolen,  and  the  true  owner 
claimed  them ;  and  it  was  held  that  the  defendant  had  warranted  his  tiUe 
to  the  goods.    S.  C. 

Warranty  of  quality,^  The  following  arrangement  of  the  difierent 
classes  of  sales  for  the  purpose  of  showing  in  which  cases  there  is  an 
im]^ed  warranty  of  quahty,  is  taken  from  tne  judgment  in  Jones  v.  Juti, 
L.  K.,  3  Q.  B.  197,  at  pp.  202  et  seq, ;  a  few  cases  subsequent  to,  or  not 
referred  to  in,  that  judg;ment  being  added : — 

Ist.  Where  the  goo£  are  in  ease,  and  mav  be  inspected  by  the  buyer^ 
and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim  caveat  emptor 
applies,  even  though  the  defect  is  latent  and  not  discoverable  on  examina- 
tion, at  least  where  the  seller  is  neither  the  grower  nor  manufacturer. 
Parkinson  v.  Lee,  2  East,  314.  So,  in  the  case  of  the  sale  in  a  market  of 
meat  which  the  buyer  has  inspected,  there  is  no  warranty  that  the  meat 
is  fit  for  human  food.  Emmerton  v.  Matthews,  7  H.  &  N.  586 ;  31  L.  J., 
Ex.  139.  A  sale  by  sample  falls  under  this  rule  if  the  sample  truly 
represent  the  bulk.    Smith  v.  Hughes,  L.  B.,  6  Q.  B.  597. 

2ndly.  Where  there  is  a  sale  of  a  definite  existing  chattel,  specificaUy 
descril>ed,  the  actual  condition  of  which  may  be  ascertained  byeither 
party,  there  is  no  implied  warranty.  Barr  v.  Gibson,  3  M.  &  W.  390. 
»o  on  the  sale  of  a  patent  there  is  no  wammty  that  it  is  valid.  HM  v. 
Conder,  2  C.  B.,  N.  S.  22,  53 ;  26  L.  J.,  C.  P.  138,  288,  Ex.  Ch. ;  SmiikY. 
Buckingham,  18  W.  R.  314,  H.  T.  1870,  Q.  B. 

3rdly.  Where  a  known,  described  and  defined  article  is  ordered  of  a 
manufacturer,  although  it  is  stated  to  be  required  by  the  purchaser  for  a 
particular  purpose,  still,  if  the  known,  described,  and  defined  thing  be 
actually  supphed,  there  is  no  warranty  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer.  Chanter  v.  Hopkins,  4  M.  &  W.  399; 
Ollivant  v.  Bayley,  5  Q.  B.  288.  See  Chalmers  v.  Harding,  17  L.  T.,  N.  8. 
571,  H.  T.  1868,  Ex. 

4thly.  Where  a  manufacturer  or  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces,  or  in  which  he  deals,  to  be  applied 
to  a  particular  purpose,  so  that  the  buyer  necessarily  trusts  to  the  judg- 
ment or  skill  of  me  manufacturer  or  dealer,  there  is  in  that  case  an 
implied  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to 
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it  is  to  be  applied ;  Brown  y.  Edgington,  2  M.  &  Gr.  279 ;  Jones  y.  Bright, 

5  Bing.  d33;  Mallan  y.  Eadcliffe,  17  0.  £.,  N.  S.  588;  and  there  is  no 
exception  as  to  latent  undiscoyerable  defects ;  Randall  y.  Newson,  2  Q.  B. 
B.  102,  C.  A.  But  the  warranty  does  not  extend  to  user  for  a  particular 
purpose  of  which  the  seller  had  no  notice.  Jones  y.  Padgett,  24  Q.  B.  D. 
650. 

6thly.  Where  a  manufacturer  undertakes  to  supply  goods  manufactured 
by  himself,  or  in  which  he  deals,  but  which  the  yendee  has  not  had  the 
opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract  that  he 
shall  supply  a  merchanteble  article ;  Laing  y.  Fidgeon,  4  Camp.  169 ;  6 
Taunt.  108  ;  Shepherd  y.  Pyhus,  3  M.  &  Gr.  868 ;  eyen  though  the  sale  be 
"^  sample;  Mody  y.  Oregson,  L.  E.,  4  Ex.  49,  Ex.  Ch. ;  Drummondr  y. 
Van  Ingen,  12  Ap.  Ca.  284,  D.  P. ;  see  Macfarlane  y.  Taylor,  L.  E.,  1 
fi.  L.  Sc.  245.  A  manufacturer  of  goods,  who  is  not  a  dealer,  warrants 
that  such  goods  are  made  by  him.  Johnson  y.  Baylton,  7  Q.  B.  D.  438, 
0.  A. 

6thly.  Where  the  contract  is  to  supply  goods  of  a  specified  description, 
which  the  buyer  has  had  no  oi)portimit^  of  inspecting,  the  goods  must  not 
only,  in  fact,  answer  the  specinc  description,  but  must  also  be  merchant- 
able or  saleable  under  that  description.  Bigge  y.  Parkinson,  7  H.  &  N. 
955 ;  31  L.  J.,  Ex.  301 ;  Gardiner  y.  Gray,  4  Camp.  144 ;  Jones  y.  Just, 
L.  B.,  3  Q.  B.  197 ;  see  also  Mody  y.  Gregson,  and  Drummond  y.  Van 
Ingen,  supra.  And,  eyen  although  the  buyer  has  inspected  the  bulk,  the  goods 
must  answer  the  specified  description.  Josling  y.  Kingsford,  13  0.  B., 
N.  8.  447  ;  32  L.  J.,  0.  P.  94. 

By  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  s.  17,  **  On 
the  sale,  or  in  the  contract  for  the  sale  of  any  ^oods  to  which  a  trade 
mark,  or  mark,  or  trade  description  has  been  applied,  the  yendor  shall  be 
deemed  to  warrant  that  the  mark  is  a  genuine  trade  mark  and  not  forged 
or  falsely  applied,  or  that  the  trade  description  is  not  a  false  trade  de- 
scription within  the  meaning  of  this  Act"  (see  sect.  3,  modified  by 
sect.  18),  "  unless  the  contrary  is  expressed  in  some  writing  signed  by  or 
on  behalf  of  the  yendor  and  deliyered  at  the  time  of  the  sale  or  contract 
to  and  accepted  by  the  yendee." 

Bemedy  where  there  is  a  warranty."]  Where  a  horse  or  other  article  has 
been  sold  warranted,  but  is  in  fact  not  according  to  the  warranty,  the 
purchaser  may  of  course  maintain  an  action  upon  the  warranty ;  but,  in 
some  cases  he  may  rescind  the  contract,  and  recoyer  the  money  paid 
under  a  claim  for  money  had  and  receiyed :  as,  where  by  the  contract  the 
purchaser  has  the  power  of  returning  the  article,  if  not  approyed ;  Touftrs 
V.  Barrett,  1  T.  B.  133 ;  or,  where  the  contract  is  rescinded  with  assent  of 
the  defendant;  per  Buller,  J.,  lb.;  and  the  article  is  returned  within  a 
reasonable  time;  Compton's  case,  cited  by  Buller,  J.,  in  1  T.  B.  136; 
Adam  y.  Richards,  2  H.  Bl.  573 ;  Street  y.  Blay,  2  B.  &  Ad.  456 ;  and,  in 
the  same  state  as  sold,  and  without  using  the  tlung  sold  after  the  disooyery 
of  the  breach ;  Hamor  y.  Groves,  15  0.  B.  667  ;  24  L.  J.,  0.  P.  53 ;  Curtis 
v^  Hannay,  3  Esp.  82. 

But  on  the  purchase  of  a  specific  chattel,  it  is  only  where  there  is  a 
condition  in  the  contract  authorizing  the  return,  or  uie  yendor  has  re- 
ceiyed back  the  horse  or  other  article,  and  has  thereby  rescinded  the  con- 
tract, or  has  been  guilty  of  a  fraud  which  ayoids  the  contract  altogether, 
that  the  purchaser  may  thus  recoyer  back  the  price.   Street  y.  Blay,  2  B. 

6  Ad.  462,  and  the  oases  there  cited ;  Gompert%  y.  Denton,  1  Or.  &  M.  207. 
Where  there  is  a  breach  of  warranty  and  no  condition  for  rescinding  the 
sale,  the  yendee  must  keep  the  article  and  rely  upon  a  cross  action,  or 
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eomlter-oladin,  or-  prorve  fhe  breach  in  leductioii  of  damages  whan 

for  the  price.     8treH  t.  Blay,  supra  ;  FouUon  v.  LaUimore,  9  B.  &  C.  259 ; 

J>aw»on  V.  Cdlis,  10  0.  B.  623 ;  20  L.  J.,  0.  P.  116. 

If  the  purchaser  sue  upon  the  'warranty,  he  need  not  return  the  article 
sold.  Fielder  y.  Starkin,  I  H.  Bl.  17;  FaUahidl  y.  Tranter,  3  Ad.  &  K 
103. 

'  Proof  of  the  dale  and  warranty,']  Where  thero  is  no  written  oantraciy 
amd  the  wairanty  is  (as  it  oftm  is)  mentioned  in  the  receipt  for  the 
porohase-money,  the  sale  and  warranty  may  be  proyed  by  the  prodnctum 
of  the  receipt  without  an  agreement  stamp.  8krine  y.  Elmore^  2  Ctemp. 
407.  A  sale  for  the  price  of  102.  and  upwards  is  within  the  Stat,  of  FrandB, 
s.  17 ;  but  as  the  breach  of  warranty  is  not  usually  discoyered  till  after 
deUyery  and  acceptance  of  the  goods  sold,  the  statute  is  then  complied 
with,  and  the  contract  may  be  proyed  by  oral  eyidence. 

The  plaintiff  must  in  general  proye  an  express  warranty ;  a  high  price 
is  not  tantamount  to  an  implied  warranty.  Stuart  y.  WilkinSt  1  Doug. 
20;  Parhineon  y.  Xee,  2  East,  322.  The  word  "warranty"  is  not  essen- 
tial ;  but  there  may  be  a  mere  misrepresentation  or  opinion  of  the  eeiler 
without  any  intention  on  either  side  to  giye  or  require  a  warranty,  and 
this  will  be  a  question  for  the  jury.  Generally,  howeyer,  a  representation 
made  at  the  i^e  is  part  of  the  contract,  and  equiyalent  to  a  warranty. 
Wood  y.  Smith,  5  M.  &  By.  124 ;  Salmon  y.  Ward,  infra.  But  not  if  l£ft 
contract  be  reduced  into  writing.  Pickering  y.  Doweon,  4  Taunt.  779. 
But  where  the  eyidence  of  the  contract  of  sale  consists  of  a  series  of 
letters  which  are  ambiguous  in  their  terms  on  the  question  of  wamuiiy» 
oral  eyidence  of  all  the  surrounding  facts  and  circumstances  of  the  sale  is 
admissible,  for  the  purpose  of  showing  that  a  warranty  was  not  oantem- 

gAted  between  the  parties.  Studey  y.  Baily,  1  H.  &  C.  405;  31  L.  J., 
z.  483.  A  mere  inyoioe  describing  articles  sold  does  not  amount  to  & 
warranty  of  quaHW.  Book  y.  Ho^ey,  3  Ex.  D.  209.  On  the  sale  of 
pictures,  with  a  bill  of  parcels  haying  the  artist's  name  attached,  it  is  for 
the  jury  to  find  whether  the  seller  has  guaranteed  that  they  are  really 
the  works  of  the  artist,  or  merely  intimated  his  opinion  as  to  the  author- 
ship. Power  V.  Barham,  4  Ad.  &  E.  473.  A.,  a  corn-dealer,  sold  to  B., 
another  corn-dealer,  some  barley  as  ''seed  barley,"  just  before  bought  by 
sample  from  a  third  person.  B.  knew  that  A.  had  so  bought  it  bysampld 
80  '*  seed  barley,'*  and  that  he  had  not  seen  it  in  bulk :  h^d,  that  this  was 
not  eyidence  of  a  warranty,  but  was  a  mere  expression  of  A«'s  belief. 
Carter  y.  Crick,  4  H.  &  N.  412 ;  28  L.  J.,  Ex.  238. 

Where  the  plaintifE  wrote  to  the  defendant,  *'  Tou  will  remember  fiiat 
you  warranted  a  horse  as  a  fiye  year  old,"  &c,  to  which  the  defendant 
answered,  **  The  horse  is  as  I  represented  it,"  it  was  ruled  that  this  waA 
evidence  of  a  warranty  at  the  time  of  sale.  Salmon  y.  Ward,  2  C.  &  P. 
211.  Where  the  seUer  said,  **  The  horse  is  sound  to  the  beet  of  my 
knowledge,  but  I  will  not  warrant  it,**  and  the  seller  knew  it  to  be  un- 
sound, he  was  held  answerable  on  this  qualified  warranty,  viz.,  that  "it 
was  sound  to  the  best  of  his  knowledge."  Wood  y.  Smith,  su^ra.  But 
quwre,  for  this  seems  to  be  rather  a  case  of  fraud  than  of  qualified  war- 
ranty. Where  the  warranty  was,  **To  be  sold,  a  black  gelding,  fiye 
years  old ;  has  been  constanuy  driyen  in  the  plough.  Warranted,"  ihm 
was  held  to  be  only  a  wairanty  of  eoundnese,  Bichardeon  y.  Brown,  1 
Bing.  344.  So,  *'  Eeceiyed  of  B.  10^,  for  a  grey  four-year  old  colt,  warranted 
sound,"  is  not  a  warranty  of  age,  Buda  y.  Fairmaner,  8  Bing.  48. 
Where  there  is  a  manifest  defect,  a  general  warranbr  of  soundness  will 
not  be  deemed  to  extend  to  it.    Margeteon  y.  Wright,  7  Bing.  003.    A 
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splint  liaB  been  Keld  not  to  be  such  a  manifest  defect ;  S.  C,  8  Bing.  454} 
Bor  conyezity  of  the  cornea  of  the  eye ;  HoUiday  y.  Morgan,  1  £.  &  £.  1 ; 
28  L.  J.,  Q.  B.  9.  When  a  horse  is  sold  with  a  warranfy  by  priyate  sale 
at  a  repository  for  the  sale  of  horses,  where  the  terms  of  the  sales  are 
painted  upon  a  board  fixed  up  in  a  conspicuous  situation,  a  purchaser 
must  be  taken  to  be  cognizant  of  those  terms,  though  nothing  is  said 
respecting  them  at  the  time  of  sale ;  and  if  one  of  the  terms  be  that  the 
warranty  of  soundness  should  remain  in  force  until  noon  next  day,  unless 
in  the  meantime  notice  of  unsoundness  should  be  giyen  by  the  purchaser, 
it  must  be  complied  with,  though  the  unsoundness  be  of  such  a  nature  as 
may  not  be  discoyered  within  that  time.  Bywater  y.  Richardson,  1  Ad.  ft 
E.  508.  So,  where  the  condition  was  that  a  horse  not  answering  the 
warranty  must  be  returned  before  a  giyen  time  after  the  sale.  Hinch^ 
eliffe  y.  Barwick,  5  Ex.  D.  177,  0.  A.  So,  where  a  horse  was  ''warranted 
sound  for  one  month,"  it  was  held  that  the  complaint  of  unsoundness 
must  be  made  within  one  month  of  the  sale.  Chajpman  y.  Owyther,  L.  B*, 
1  Q.  B.  463.  The  buyer  has,  howeyer,  that  time  within  which  to  return 
the  horse,  though  the  purchaser  had  notice  of  the  breach  of  warranty 
before  he  remoyed  the  norse,  and  the  horse  through  an  accident  became 
depreciated  in  yalue.  Head  y.  TaUersall,  L.  E.,  7  Ex.  7.  And  where, 
before  the  time  stipulated  for  return  has  elapsed,  the  horse  is  too  injured 
to  be  returned,  the  buyer  may  recoyer  for  oreach  of  warranty  without 
returning  it.  Chapman  y.  WitherSy  20  Q.  B.  D.  824.  So  if  the  horse  die 
before  the  time  has  elapsed.  See  Elphick  y.  Barnes,  6  0.  P.  D.  321. 
There  are  many  cases  on  yariances  upon  warranlr^  of  soundness,*  but  the 
power  of  amendment  makes  it  needless  to  notice  them. 

As  to  when  a  warranty  arises  by  implication  of  law,  vide  ante,  pp.  468> 
469. 

Warranty  hy  agentJ]  A  seryant  employed  to  sell  a  horse  has  been  held 
to  haye  an  impjfied  authority  to  vrarrant;  Alexander  y.  Oihaon,  2  Camp. 
555  (the  case  of  a  sale  at  a  fair) ;  and,  eyen  where  the  seryant  of  a  horse* 
dealer  has  express  directions  not  to  warrant,  but  does  warrant,  the  master 
is  bound,  unless  he  has  notified  to  the  world  that  the  general  authority  is 
limited.  Per  Bayley,  J.,  ia  Pickering  y.  Biuk,  15  East,  45;  Helyeary.. 
Hawke,  5  Esp.  12;  Howard  y.  Sheioard,  L.  R,  2  0.  P.  148.  But  the 
doctrine  has,  according  to  some  authorities,  been  confined  to  the  case  of 
sales  by  seryants  of  horse-dealers,  who  may  be  supposed  to  possess  a 
general  authority ;  Scotland,  Bank  of  y.  Watson,  1  Dow,  45 ;  Fenn  y. 
Harrison,  3  T.  B.  760,  per  Ashhurst,  J. ;  Anon.,  cited  15  East,  407 ;  and 
it  has  been  decided  that  the  seryant  of  an  owner,  not  a  horse-dealer, 
entrusted  on  one  particular  occasion  to  sell  and  deliyer  a  horse,  is  not  by 
law  authorized  to  bind  his  master  by  a  warranty;  and  the  buyer  taking 
a  warranty  from  such  an  i^ent,  takes  it  at  the  risk  of  being  able  to  proye 
that  he  had  the  piincipal^  authority.  Brady  y.  Todd,  9  C.  B.,  N.  S. 
592;  30  L.  J.,  C.  P.  223.  Qwere,  Whether,  in  the  case  of  a  foreman 
alleged  to  be  a  general  agent,  or  such  a  special  agent  as  a  person  en- 
trusted with  the  sale  of  a  horse  at  a  fair  or  other  public  mart,  the  autho- 
rity would  be  implied;  S.  0.,  per  curiam;  sembte,  per  Ashhurst,  J.,  in 
Fenn  y.  Harrison,  supra,  that  in  the  latter  case  it  would  not.  What  is 
said  at  the  time  of  the  sale  is  eyidence,  and  may  amount  to  a  warranty ; 
per  curiam,  Brady  y.  Todd,  supra.  If  the  seller  repudiates  the  warranty 
made  by  his  a^nt  there  is  no  sale ;  per  curiam,  S.  C.  Where  the  horse 
had  been  already  sold,  and  the  yendor  s  seryant,  on  deliyerinff  him  to  the 
purchaser,  made  certain  statements,  and  signed  a  receipt  £)r  the  price 
containing  a  warranty,  it  was  held  that  the  yendor  was  not  bound  by 
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Buch  statements,  nor  by  the  receipt,  no  express  authority  to  warrant  being 
shown.  Woodin  y.  Bur/ord,  2  Or.  &  M.  391.  Where  the  plaintiff  wrote  to 
the  defendant,  referring  to  the  warranty  and  alleging  a  breach  of  it,  and 
the  defendant  in  reply  denied  that  there  had  been  any  breach,  it  was  held 
that  the  jury  were  lustified  in  finding  a  warranty  on  this  eridence. 
Miller  v.  LawUm,  16  0.  B„  N.  S.  834. 

Breach  of  warranty  J]  If  the  breach  be  denied,  the  plaintiff  must  give 
positive  proof  of  unsoundness,  &c.,  at  the  time  of  the  sale;  a  suspicion 
that  a  horse  was  unsound  is  not  sufficient.  Eaves  y.  Dixon ,  2  Taun£  343. 
The  term  **  sound,"  in  the  case  of  a  horse,  implies  the  absence  of  disease, 
or  the  seeds  of  a  disease,  which  impairs  the  natural  usefulness  of  the 
animal.  Kiddell  v.  Bumard^  9  M.  &  W.  668.  An  infirmity,  as  a  tem- 
porary lameness,  which  renders  a  horse  less  fit  for  present  use,  though 
not  of  a  permanent  nature,  and  though  removed  after  action  brought,  is 
an  unsoundness.  Per  Ld.  Ellenborough,  Elton  v.  Brogden,  4  Camp.  281 ; 
1  Stark.  127.  A  cough,  though  not  permanent,  is  therefore  an  unsound- 
ness. Coates  V.  Stephens y  2  M.  &  Rob.  157 ;  Shillitoe  v.  Claridge,  2  Chitty, 
125.  But  see  Oarment  y.  BarrSj  2  Esp.  673,  where  Eyre,  C.  J.,  held  that 
a  horse,  labouring  under  a  temporary  injury  or  hurt,  is  not  an  unsound 
horse.  Eoaring  is  not,  it  is  said,  necessarily  an  unsoundness,  unless 
symptomatic  of  disease;  Bassett  v.  ColliSf  2  Camp.  523;  but,  if  it  is  of 
such  a  nature  as  to  incommode  the  horse  when  pressed  to  his  speed,  it  is 
an  unsoundness ;  Onslow  v.  Eames,  2  Stark.  81.  Mere  badness  of  shape, 
(such  as  may  produce  cutting  or  curbs)  is  not  unsoundness ;  Dickinson  t. 
Folletty  1  M.  &  Eob.  299 ;  Broum  v.  ElkingUm,  8  M.  &  W.  132 ;  but,  any 
defect  in  the  structure  of  a  horse,  congenital  as  well  as  arising  from  sulh- 
sequent  disease  or  accident,  which  diminishes  his  natural  usefulness  and 
renders  him  less  than  reasonably  fit  for  present  use,  is  unsoundness ;  and 
convexity  in  the  cornea  of  the  eye,  makmg  the  horse  short-sighted,  and 
so  inducmg  a  habit  of  shying,  is  such  a  defect.  Holliday  v.  Morgan^  1 
E.  &  E.  1 ;  28  L.  J.,  Q.  B.  9.  A  nerved  horse  is  unsound.  Beet  t. 
Oshomcy  Ry.  &  M.  290.  Crib-biting  is  not  unsoundness,  but  vice. 
Scholefield  v.  Rolihy  2  M.  &  Rob.  210.  Whether  thrushes,  splints,  or  quid- 
ding  be  unsoundness,  is  a  disputed  question ;  Bassett  v.  CoUiSy  2  Camp. 
624,  n. ;  but  a  splint  whidi  produces  lameness  is  an  unsoundness,  eyen 
before  the  lameness  is  produced.  Margetson  v.  Wright^  8  Bing.  454.  So, 
a  bone  spavin.  Watson  y.  Denton,  7  C.  &  P.  85.  A  chest -foxmdered 
horse  is  unsound.  Atterbury  y.  FairmanneTy  8  B.  Moore,  32.  Proof  that 
a  horse  is  a  good  drawer  will  not  satisfy  a  warranty  that  he  is  "  a  good 
drawer,  and  pulls  quietly  in  harness."  Coltherd  v.  Puncheon,  2  D.  & 
Ry.  10. 

It  need  not  be  averred,  nor  if  averred,  proved,  that  the  defendant  knew 
of  the  unsoundness.     Williamson  y.  Allisony  2  East,  446. 

Damages,"]  If  a  horse  has  been  returned,  the  plaintiff  will  be  entitled 
to  recover  the  whole  price ;  if  kept,  the  difference  between  the  real  value 
and  the  price ;  or  the  plaintiff  may  sell  the  horse  for  what  he  can  get, 
and  recover  the  residue  of  the  price  paid,  in  damages.  Caswell  v.  Coart, 
1  Taunt.  566.  If  the  horse  be  not  tendered  to  the  vendor,  the  vendee  can 
recover  no  damages  for  the  expense  of  his  keep.  S.  C.  But,  if  the 
vendee  have  tendered  the  horse,  he  may  recover  for  the,  keep,  for  such 
time  as  would  be  required  to  sell  him  to  the  best  advantage.  M*Kem%e 
y.  Hancock,  Ry.  &  M.  436.    So,  where  after  notice  to  the  yendor  that  the 

rse  might  be  taken  away,  it  was  resold,  the  yendor  is  liable  for  the 
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keep  for  a  reasonable  time,  wluch  is  a  queetioa  for  a  jury.  Chesterman  y. 
Lamhy  2  Ad.  &  E.  129.  Where  the  vendor  resdnded  the  contract,  it  was 
held  that  he  was  liable  for  the  keep  of  the  horse  from  the  time  of  the  con- 
tract. King  v.  Pr%(Xy  2  Chitty,  416.  Where  defendant  warranted  a  horse 
to  plaintifp,  who  resold  him  with  a  warranty  to  C,  and  the  horse  proving 
xmsound,  G.  sued  the  plaintifp,  and  he  gave  notice  to  the  defendant  of  the 
action,  and  offered  him  the  option  of  defending  it,  but  receiving  no 
answer,  he  defended  the  action  and  failed;  it  was  held  that  defendant 
was  liable,  in  an  action  on  the  warranty,  for  the  costs  of  the  action 
brought  by  C.  against  the  plaintiff.  Lewis  v.  Peake,  1  Taunt.  153 ;  and 
see  Solph  v.  Crouch^  L.  B.,  3  Ex.  44.  Where  B.  sold  coal  to  H.  as  of  a 
particular  description,  knowing  that  H.  bought  it  to  resell  under  the  same 
oescription,  and  the  coal  delivered  did  not  answer  the  description,  but  this 
could  only  be  ascertained  on  use  by  the  sub- vendee,  C. ;  C.  sued  H.  for 
breach  of  warranty,  and  thereupon  H.  gave  B.  notice  of  the  action,  but 
B.  insisted  that  the  coal  weub  according  to  contract.  In  an  action,  H,  v. 
J?.,  B.  paid  the  damages  recovered  in  the  action  C,  v.  H,  into  court ;  it  was 
held  that  H.  could  aJjso  recover  the  costs  of  tiiat  aotion,  as  it  hsA  been 
reasonably  defended  by  H.  Hammond  v.  Bussey^  20  Q.  B.  D.  79,  C.  A., 
distinguisiiing  Baxendale  v.  London,  Chatham  &  Dover  By.  Co.,  L.  E.,  10 
Ex.  35,  cited  ixw*,  p.  621.  In  Cox  v.  Walker,  6  Ad.  &  E.  523,  n.,  the 
plaintiff  had  bought  a  horse  of  the  defendant  for  lOOZ.,  and  had  been 
offered  140^.  for  him,  but  the  horse  proving  imsound,  plaintiff  had  been 
obliged  to  give  up  the  bargain  and  to  sell  it  for  49/.  7«.  Ld.  Denman, 
0.  J.,  directed  tne  jury  that  the  nlaintiff  was  entitled  to  recover  the 
difference  between  the  price  at  which  he  had  sold  and  the  actual  value  of 
the  horse,  if  it  had  been  sound  at  the  time  of  such  sale ;  and  he  left  to  the 
jury  as  a  measure  of  such  value,  the  price  offered  for  the  horse  while  in 
the  plaintiff's  hands.  This  ruling  was  questioned,  but  the  case  stood 
over,  after  argument,  for  several  terms,  and  was  then  compromised.  The 
liability  of  plaintiff  for  the  breach  of  warranty,  given  on  a  resale  by  him, 
may  be  alleged  and  proved  as  special  damage,  though  the  plaintiff  had 
not  actually  paid  the  sub- vendee  his  demand.  Bandall  v.  Baper,  E.  B.  & 
E.  84 ;  27  L.  J.,  Q.  B.  266.  See  also  Josling  v.  Irvine,  6  H.  &  N.  512 ; 
30  L.  J.,  Ex.  78.  Where  the  defendants  broke  a  warranty  in  not  sending 
hemp  that  was  merchantable,  the  measure  of  damages  was  held  to  be  the 
difference  between  what  the  hemp  was  worth  when  it  arrived,  and  what 
the  same  hemp  would  have  reahsed  if  it  had  been  shipped  in  a  proper 
state.  Jones  v.  Just,  L.  B.,  3  Q.  B.  197.  Where  the  defendant  sola  a 
diseased  cow  to  a  farmer,  warranting  that  she  was  free  from  disease,  he 
was  held  liable  for  the  value  of  other  cows  of  the  plaintiff  which  died  of 
the  disease,  caueht  from  her,  if  he  knew,  at  the  time  of  the  sale,  that  the 
plaintiff  was  a  mrmer,  and  might  place  the  cow  with  others ;  Smith  v. 
Oreen,  1  C.  P.  D.  92 ;  for  the  defendant  is  liable  for  such  damages  as 
are  the  natural  consequence  of  the  breach  of  warranty.  S.  0. ;  Bandall  v. 
Newson,  2  Q.  B.  D.  102,  C.  A. 

In  an  action  for  breach  of  contract  on  the  sale  of  food  or  drugs,  the 
plaintiff  may,  under  the  Sale  of  Food  and  Druj^  Act,  1875  (38  &  39  Yict. 
c.  63],  s.  28,  recover,  as  damages,  any  penalty  m  which  he  may  have  been 
convicted  imder  the  Act  in  respect  of  these  goods,  and  the  costs  paid  and 
incurred  by  him,  if  he  prove  that  he  innocently  sold  the  goods  as  he  pur- 
chased them  from  the  defendant ;  but  the  defendant  may  in  answer  prove 
that  the  conviction  was  wrong  and  the  costs  excessive. 

As  to  damages  recoverable  on  breach  of  warranty  of  authority,  vide 
posif  p.  474. 
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Where  A.  contracts  on  behalf  of  B.  as  his  agent,  but  without  authoriij 
from  B.,  A.  ifi  in  general  not  liable  as  principal;  Jenkins  y.  Hutehinsony 
13  Q.  B.  744;  Lewis  v.  Nicholson,  18  Q.  B.  503;  21  L.  J.,  Q.  B.  311. 
unless  he  was  such  in  fact ;  Carry,  Jackson,  7  Eych,  382 ;  21  L.  J.,  £z. 
137  ;  or,  unless  B.  has  no  existence.  Kdner  y.  Baxter,  L.  B.,  2  0.  P.  174. 
See  further,  ante,  p.  92..  It  is,  howeyer,  now  settled  that  A.,  by  con- 
tracting with  0.  on  behalf  of  B.,  impliedly  warrants  that  he  has  authority 
from  B.  to  enter  into  the  contract ;  and  ii  he  haye  not  such  authority  he 
is  liable  for  a  breach  of  the  warranty;  Collen  y.  WrigJU,  infra;  Ex  parte 
Panmure,  infra;  and  is  bound,  as  f^  as  damages  will  do  it,  to  place 
0.  in  the  same  position  as  if  he  had  the  authority.  S.  C. ;  Meek  y. 
Wendt,  21  Q.  B.  D.  126;  ITai^h  y.  Suart,  W.  N.  1890,  213,  T.  Sit, 
C.  A.  See  as  to  extent  of  tms  warranty  in  the  case  of  a  sub-agent 
signing  a  contract,  S.  C.  See  on  the  general  principle  judgments 
Dickson  y.  Renter* s  Telegram  Co,,  3  C.  P.  D.  1,  C.  A.  Other  cases 
decided  on  a  similar  principle  will  be  found  cited  below,  and  these 
settle  the  meaaure  of  damages  applicable  to  such  actions.  Thus, 
if  A.',  hond  fide,  but  falsely,  represent  to  the  plaintiff  that  he  is 
authorized  by  B.  to  order  goods,  and  the  plaintin  fail  in  the  action 
against  B.  for  want  of  such  authority,  he  may  recoyer  the  yalue  and  the 
costs  of  the  former  action  in  an  action  against  A.  HandeU  y.  Trimenj  18 
C.  B.  786;  2d  L.  J.,  C.  P.  307.  So,  where  the  defendant's  testator,  as 
agent  for  Q.,  had  let  land  without  authority,  he  was  held  liable  for  br^ch 
of  warranty  that  he  had  authority ;  and  in  the  damages  were  included  tiie 
costs  of  an  unsuccessful  chancery  suit  against  G.  Collen  y.  Wright,  8  E. 
&  B.  647 ;  27  L.  J.,  Q.  B.  215,  Bx,  Ch.  In  a  similar  action  it  was  held 
that  the  proper  measure  of  damages  was  the  yalue  of  the  term  agreed  for, 
and  the  costs  of  an  abortiye  chancery  suit,  but  not  damages  and  costs  the 
plaintiff  had  been  compelled  to  pay  to  a  third  person,  for  the  breach  of  an 
agreement  for  a  sub-lease  of  the  premises.  Spedding  y.  NeveU,  L.  IL,  4 
0.  P.  212.  See  also  Simons  y.  Patcheti,  7  E.  &  B.  568 ;  26  L.  J.,  Q.  B. 
195 ;  Hughes  y.  Orasme,  33  L.  J.,  Q.  B.  335.  F.  agreed  to  sell  the  plaintiff 
an  estate,  representing  that  he  had  authority  from  his  co-owners  so  to  do ; 
and,  on  the  co-owners  repudiating  the  contract,  the  plaintiff  sued  them, 
for  breach  thereof,  and  continued  liis  action  after  they  had  all  sworn  in. 
answer  to  interrogatories  that  F.  had  no  authority  from  them  to  contract, 
and  was  non-suited ;  it  was  held,  that  in  an  action  against  F.  for  breach 
of  warranty  of  authority,  the  plaintiff  could  recoyer  the  costs  of  the  action, 
against  the  others,  down  to  the  time  when  the  answers  to  the  interrogatories 
had  been  receiyed  and  considered,  and  the  difference  between  the  contract 
price  and  the  market  price  of  the  estate,  of  which  latter  the  price  for 
which  the  estate  was  suosequently  sold  was  primd  facie  eyidenoe.  Godwin 
y.  Francis,  L.  B.,  5  0.  P.  295.  Where,  howeyer,  the  plaintiff  must  any- 
how haye  failed  in  his  proyious  action  by  reason  of  the  contract  on  which 
he  sued  beiQg  oral  only,  the  costs  of  that  action  are  not  recoyerable  from 
the  agent.  Pow  y.  Davis,  30  L.  J.,  Q.  B.  257.  A.  being  instructed  by  B. 
to  apply  for  shares  in  A.*s  name,  in  a  company  0.,  by  mistake  applied 
for  shares  in  a  company  D.,  which  were  accordingly  allotted  to  B.,  and 
repudiated  by  him ;  the  company  D.  had  a  large  number  of  shares  un- 
allotted and  the  shares  were  worthless  in  the  market :  A.  was  held  liable 
to  the  company  D.  for  the  full  amount  of  the  shares.  Ex  parte  Panmttre, 
24  Ch.  D.  367,  0.  A. 

Where  A.,  a  banker,  on  the  faith  of  a  statement  made  to  him  by  B. 
and  C,  the  directors  of  a  company,  that  they  had  appointed  D.  manager 
of  the  company,  and  had  authorized  him  to  draw  on  the  company's 
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aocount  with  A.,  made  advanoes  on  cheques  so  drawn  by  D. ;  B.  and  O. 
had  no  power  to  confer  this  authority  on  D.,  but  acted  bond  fide ;  it  was 
held,  that  £.  and  C.  were  liable  to  A.  for  the  advances  so  made  by  him, 
on  the  ground  that  they  had  warranted  to  A.  that  D.  had  authority  to 
bind  the  company.  Chernf  t.  Colonial  Bank  of  AustraUma^  L.  B.,  3  P.  0. 
24.  So,  where  the  plaintm  lent  money  to  a  building  societjr,  which  had 
no  power  to  borrow  money,  the  directors  signing  the  deposit  note  were 
held  liable  to  an  action  on  their  implied  warranty  of  authority,  for  the 
amount  of  the  loan,  it  not  appearing  that  the  company  was  onsolvent. 
Ric?iarcUon  y.  Williamson^  L.  B.,  6  Q.  B.  276;  see  also  Chapleo  t.  Brunatvick 
Building  8oe, ,  6  Q.  B.  D.  696,  C.  A.  So,  the  directors  of  a  railway  company 
were  hdd  liable  for  issuing  a  debenture  exceeding  the  borrowmg  powers 
of  the  company.  Weeks  v.  Froperty  L.  B.,  8  0.  P.  427 ;  Firhank*s  Executors^ 
y.  HumphrevSy  18  Q.  B.  D.  54,  0.  A.  So,  where  the  directors  of  a  company, 
incorporated  under  a  priyate  Act  of  Parliament,  which  gaye  them  no  power 
to  issue  bills,  accepted  a  bill  for  and  on  behalf  of  the  company,  they  were 
held  liable  to  a  band  fide  holder  for  yalue.  W.  London  Commerciai  Bank 
y.  Kitson,  12  Q.  B.  D.  157 ;  13  Q.  B.  D.  360,  0.  A.  This  principle  does  not 
apply  where  the  misrepresentation  is  not  one  of  fact,  out  an  erroneous 
representation  of  law.  BeaUie  y.  Ebwry,  Ld,^  L.  B.,  7  Gh.  777 ;  affirm,  on 
otner  grounds,  L.  B. ,  7  H.  L.  102.  See  also  McCollin  y.  Oilpin,  5  Q.  B.  D. 
390 ;  6  Id.  516,  G.  A. 


ACTION  ON  PBOMISE  OF  MABBIAGE. 

Either  a  man  or  woman  may  sue  for  breach  of  promise  of  marriase ; 
Hftrrison  y.  Cage,  5  Mod.  411 ;  although  an  attempt  was  made  in  that 
case  to  resist  an  action  by  tJie  former,  on  the  ground  that  marriage  is  not 
on  adyanoement  for  a  man.  As  an  infant  may  enforce  an  adyantageous 
contract,  although  not  boimd  thereby,  an  infant  may  sue  a  person  of  full 
aee  for  breach  of  promise  of  marriage.  Holt  y.  Wardy  Str.  937 ;  per  Ld. 
Ellenborough,  0.  <f.,  in  Warwick  y.  Bruce,  2  M.  &  S.  209.  A  married  man 
may  be  sued  on  a  promise  of  marriafi^e  to  the  plaintiff,  although  he  was 
married  when  he  promised,  provided  tne  plaintiif  was  ignorant  of  the  fact ; 
and  the  plaintiffs  remaining  unmarried  on  the  faith  of  such  promise  is  a. 
sufficient  consideration,  and  the  inability  of  the  defendant  to  marry  the< 
plaintiff  is  a  sufficient  breach.  Milward  y.  Littlewood,  5  Exch.  775  ;  Wild 
y.  Harris,  7  0.  B.  999.  This  action  falls  within  the  general  rule  a^dnio 
personalis  maritur  cum  persond,  and  cannot  be  maintaineid  by  an  executor 
or  administrator;  Chamberlain  y.  Williamson^  2  M.  &  S.  408;  unless, 
perhaps,  where  a  strictly  pecuniary  loss  has  accrued  to  the  deceased,  and  the 
personal  estate  been  damaged  accoi^dingly;  which  special  damage  must 
be  stated  on  the  record,  for  it  will  not  be  intended ;  per  cur,,  Id.  416.  So 
the  action  will  not  lie  against  an  executor  without  special  damage.  FinJay 
y.  Chimey,  20  Q.  B.  D.  494,  C.  A.  This  must  be  damage  to  the  property, 
not  the  person  of  the  promisee,  and  be  within  the  contemplation  of  both 
parties  at  the  time  of  the  promise ;  such  damage  is  alone  recoverable,  and 
not  special  damage.    S.  0. 

Until  recently  the  parties  to  this  action  were  not  competent  as  wit- 
nesses; see  ante,  p.  162;  but  now,  by  32  &  33  Vict.  c.  68,  s.  2,  '*the 
parties  to  any  action  for  breach  of  promise  of  marriage  shall  be  competent 
to  ^ve  evidence  in  such  action ;  provided  always,  that  no  plaintiff  m  any 
action  for  breach  of  promise  of  marria^  shall  recover  a  verdict  unless  his 
or  her  testimony  ^all  be  corroborated  oy  some  other  material  evidence  in 
support  of  such  promise."    Evidence  that  the  plaintiff  said  to  the  defen-* 
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dant,  that  he  had  promised  to  marry  her,  and  that  the  defendant  did  not 
deny  it,  ia  sufficient  to  satisfy  this  section.  See  Bessela  y.  Stem^  2  C.  P* 
D.  265,  C.  A. 

,  Proof  of  the  contract  J]  To  maint<ain  this  action,  the  plaintiff  must  prore, 
under  a  traverse,  the  contract  and  promise  of  the  defendant  as  stated. 
The  promises  must  be  mutual,  the  reciprocity  constituting  the  considera- 
tion. Harrison  v.  Cagey  ante,  p.  475 ;  1  Bol.  Ab.  22,  pi.  20.  At  first,  it 
was  held  that  mutual  promises  to  marry  came  within  tne  Stat,  of  Frauds, 

B.  4 ;  Com.  Dig.  Action  on  the  Case  upon  Assumpsit  (F.  3) ;  but  in  BulL 
N.  P.  280  c,  a  contrary  doctrine  is  laid  down,  and  it  is  now  settled  that 
the  promises  need  not  be  in  writing.  Cork  y.  Bakery  1  Str.  34 ;  Harrison 
y.  Cage^  1  Ld.  Baym.  387,  note  at  end  of  case.  And,  if  written  eyidenoe 
of  the  contract  be  produced,  no  stamp  is  required.  Orford  y.  Co/«,  2  Stark. 
351.  A  promise,  on  the  part  of  a  woman,  may  be  presumed  from  such 
circumstances  of  acquiescence,  or  tokens  of  approml,  as  usually  attend 
the  acceptance  of  an  offer  of  marriage ;  her  presence  when  the  offer  was 
made,  and  the  consent  of  parents  asked,  without  her  making  any  objec- 
tion ;  her  subsequent  reception  of  the  suitor's  visits,  and  concurrence  in 
the  arrangements  for  the  wedding ;  her  demeanour  as  one  consenting  and 
approving,  &c.  Express  consent  in  words  is  not  necessary.  Daniel  t. 
Bowles,  2  C.  &  P.  553 ;  HvMon  v.  Mansell,  3  Salk.  16.  But  to  prove  a 
promise  by  a  man,  more  would  be  necessary;  neither  the  usages  of  society 
nor  considerations  of  delicacy  interfering  to  restrain  an  explicit  declara- 
tion on  his  part.  A  promise  to  marry  generally  is,  in  law,  a  promise  to 
marry  within  a  reasonable  time ;  and,  although  an  admission  of  a  special 
promise  to  marry  at  a  particular  time  should  be  proved  in  evidence,  it 
may  be  left  to  a  jury  to  infer  from  the  circumstances  a  more  genml 

f  remise.  Potter  y.  Dehoos,  1  Stark.  82 ;  Phillips  v.  Crutchleyy  1  Moore  ft 
^  239.  But  a  promise  to  marry  after  a  certam  event  will  not  support  a 
claim  on  a  general  promise  if  the  qualification  be  properly  pleaded  in  the 
defence.    Atchinson  y.  Baker,  Peake,  Add.  Ca.  103. 

Breach,"]  To  prove  the  breach  of  the  promise,  if  denied,  evidence  must 
be  given,  either  that  the  defendant  has  married  another  person,  so  that 
performance  is  no  longer  possible ;  or,  that  a  tender  has  oeen  made  by 
the  plaintiff,  followed  by  a  refusal  on  the  part  of  the  defendant.  For  this 
purpose  it  is  sufficient  tnat  the  father  of  a  female  plaintiff  demanded  per- 
formance of  the  defendant.  Gough  v.  Farr,  2  C.  &  P.  631.  Where  the 
defendant  has  promised  to  marry  the  plaintiff  on  the  death  of  his  &ther, 
the  marriage  oi  the  defendant  to  another  woman,  during  the  &ther's  life- 
time, gives  the  plaintiff  an  immediate  right  of  action.  Frost  y.  Knighi, 
L.  E.,  7  Ex.  Ill,  Ex.  Ch. 

Damages.']  The  affiuent  circumstances  of  the  defendant  are  evidence  on 
the  question  of  damages ;  and  not  merely  the  loss  of  an  establishment  in 
Hfe,  out  the  injury  to  the  plaintiff's  feelings,  may  be  considered  by  the 
jury ;  and,  in  this  respect  the  measure  of  damages  is  different  from  that 
which  is  adopted  in  the  case  of  other  contracts.     Smith  y.  TFbod/7fie,  1 

C.  B.,  N.  S.  660 ;  Berry  v.  Da  Costa,  L.  R.,  1  0.  P.  331.  It  is  no  misdi- 
rection to  tell  the  jury  that,  in  estimating  the  dama^,  they  may  take 
into  consideration  the  altered  social  position  of  the  plamtiff,  in  relation  to 
her  home  and  family,  by  the  defendant's  haying  seduced  and  deserted 
her.  S.  C.  It  seems  doubtful  whether  eyidenoe  of  such  seduction  can  be 
ffiyen  in  aggravation  of  damages  unless  it  be  specially  pleaded.  See  MU-^ 
Ungton  v.  Loring,  6  Q.  B.  D.  190,  0.  A. 
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Evidence  of  character,']  Where  the  defendant,  by  his  defence,  sets  up  a 
general  charge  of  immodesW,  the  plaintiff  may,  in  the  first  instance,  give 
general  eyidence  of  good  character  for  modesty  and  propriety  of  demea- 
nour ;  though  this  could  not  be  done  in  the  case  of  a  specific  charge  of 
immoral  acts.  Jmies  y.  JameSy  18  L.  T.,  N.  S.  243,  £.  T.  1868,  Ex. ;  and 
see  Evidence  of  cJiaractery  ante,  p.  87.  Where  a  plea  alleged  that  the 
agreement  was  made  on  the  faith  that  the  plaintiff  would  not  so  immo- 
destly conduct  herself  with  regard  to  other  men  as  to  give  reasonable 
grounds  for  belief  that  she  allowed  other  men  to  have  carnal  knowledge  of 
her ;  and  then  justified  on  the  groimd  that  she  had  so  misconducteoher- 
self,  the  names  of  the  men  to  wom  it  was  alleged  she  had  so  conducted 
herself  being  given  as  particulars ;  it  was  held  that  the  plea  contained  a 
general  charge  of  immoaesty,  and  that  eyidenoe  of  character  was  admis- 
sible as  part  of  her  case.    Jones  y.  JameSy  supra. 

Costs,]  As  to  plaintiff's  ri^ht  to  costs,  vide  ante,  pp.  291  et  seq.  The 
ooimty  court  has  no  jurisdiction  to  entertain  an  action  for  breach  of  pro- 
mise of  marriage ;  51  &  52  Yict.  o.  43,  s.  56. 


Defence, 

If,  after  entering  into  a  contract  of  marriage,  either  party  discover  gross 
immorality  or  depraved  conduct  in  the  other,  it  may  be  pleaded  in  rar  <A 
the  action ;  thus,  brutal  and  violent  conduct  in  the  man,  accompanied 
with  threats  of  ill-usage  to  the  woman,  goes  to  the  ground  of  the  action ; 
Leeds  v.  Cook,  4  Esp.  258 ;  and  if  a  man  has  made  a  promise  of  marriage 
to  one  whom  he  supposes  to  be  a  modest  person,  ana  he  afterwards  dis- 
covers her  to  be  a  loose  and  immodest  woman,  and  he  on  such  account 
refuses  to  fulfil  his  promise,  he  is  justified  in  so  doing.  Irving  v.  Oreen- 
wood,  1  C.  &  P.  350.  To  entitle  the  defendant  to  a  verdict  on  the  ground 
of  the  beid  character  of  the  plaintiff,  it  is  not  sufficient  to  show  that 
charges  (as  of  pecuniary  dishonesty  or  perjury,  etc.)  were  made  against 
the  j^aintiff ,  wnich  plaintiff  promised,  but  failed,  to  explain :  the  defen- 
dant must  show  that  the  charges  are  well  founded.  BaddeUy  v.  Mortlock^ 
Holt,  N.  P.  151.  To  show  the  general  bad  character  of  the  plaintiff, 
where  such  evidence  is  relevant,  evidence  of  ^neral  reputation  is  admis- 
sible. FouUces  V.  Selhoay,  3  Esp.  236.  Material  misrepresentation,  of  the 
real  circumstances  of  the  family  and  previous  life  of  the  plaintiff,  may  be 
a  good  defence  to  the  action ;  as,  where  the  plaintiff's  f atner  and  brother 
told  the  defendant  that  she  would  have  property  from  her  father  (who 
was  insolvent),  and  denied  that  she  had  ever  l)een  ^  in  fact  she  had 
be^i)  a  barmaid.  Wharton  v.  Lewis,  I  C.  &  P.  529.  The  plaintiff  was  in 
this  case,  living  with  the  relations  who  misrepresented  her,  and  was  prob- 
ably presumed  to  be  privy  to  their  statements.  Letters  written  by  the 
plamtiffs  father,  with  her  knowledge,  are  evidence  against  her,  though 
she  would  not  be  answerable  for  particular  expressions  in  them;  but,  a 
false  representation,  made  orally  by  the  father  to  a  third  person  in  the 
absence  of  the  plaintiff  and  without  her  privity,  and  by  such  person  com- 
municated to  the  defendant,  is  not  admissible.  Foote  v.  Hayne,  1  C.  &  P. 
546. 

A  pre-contract  on  the  part  of  the  plaintiff  to  marry  another  person, 
which  the  plaintiff  concealed  from  the  defendant  at  the  time  of  his 
TOomise,  is  no  defence  to  the  action,  without  fraud.  Beechey  v.  Broum, 
E.  B.  &  E.  796 ;  29  L.  J.,  Q.  B.  105.  Nor  is  bodily  infirmity  supervening 
and  rendering  it  dangerous  to  the  defendant's  life  to  marry.    Hall  v. 
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Wright,  E.  B.  &  E.  746,  766;  27  t.  J.,  a  B.  345;  29  L.  J.,  a  B.  43, 
Ex.  CQi.  So  insanity  in  the  plaintiS,  existing  unknown  to  the  defendant 
preyiously  to  his  promise,  is  no  defence.  Baker  y.  Carhvrighit  10  C.  B., 
N.  S.  124 ;  80  L.  J.,  C.  P.  364. 

An  exoneration  by  the  plaintiff  of  the  defendant  from  his  promise,  may 
be  implied  from  the  conduct  and  demeanour  of  the  parties;  the  total 
cessation  of  intercourse  and  correspondence  for  two  or  three  years,  is 
eyidence  for  the  jury,  on  a  defence  of  exoneration ;  although  on  the  last 
occasion  they  were  seen  to^^ether  the  plaintiff  refused  to  giye  up  the 
defendant's  letters,  saying  it  would  be  like  giying  him  up  altogether. 
DavU  y.  Bomfordy  6  H.  &  N.  245 ;  30  L.  J.,  Ex.  139.     • 

Infancy  is  a  defence  to  the  action,  and  the  contract  of  marriage  is 
within  the  Infants'  Belief  Act,  1874  (37  &  38  Vict.  c.  62),  cited  suh  tit.. 
Defences — Infancy,  post,  p.  644,  and  cannot,  therefore,  be  ratified  after 
fuiX  age ;  Coxhead  y.  Mullis,  3  0.  P.  D.  439 ;  and  eyidence  of  mere  ratifi- 
cation does  not  amount  to  a  fresh  promise.  S.  C.  Where,  howeyer, 
the  parties  continue  to  associate  together  after  the  defendant  has  attained 
full  age,  as  they  did  before,  it  can  rarely  happen  that  there  is  not  mnne 
eyidence  for  the  jury  of  a  fresh  promise.  Thus,  fixing  the  wedding  day 
was  held  to  be  such  eyidence.  pitcham  y.  Worrall,  5  0.  P.  D.  410,  diss, 
Ld.  Coleridge,  C.  J.  The  question  for  the  jury  is  whether  what  was  said 
or  done  was  intended  by  the  party  to  be  a  new  promise,  or  merely  a 
ratification  of  the  old  promise.  Northcote  y.  Doughty,  4  C.  P.  D.  385; 
a£wrd.  Holmes  y,  Brierley,  W.  N.  1888, 158 ;  36  W.  B.  795,  Trin.  S.,  0.  A. 


ACTION  ON  AN  AWARD. 

In  an  action  on  an  award,  the  plaintiff  must  proye  the  submission  and 
award,  and  the  performance  by  himself  of  any  conditions  precedent  put 
in  issue  by  the  pleadings.  Where  the  submission  is  by  a  judge's  order, 
which  has  been  made  an  order  of  court,  it  is  sufficiently  proyed  by  pro- 
duction of  the  office  copy  of  the  latter  order.  Still  y.  Half&rd,  4  Camp. 
17;  SelbyY.  Harris,  1  14.  Baym.  745;  vide  ante,  p.  111.  But  not  when 
the  submission  is  bjr  deed  or  written  agreement ;  for  the  rule  or  order  of 
court  giyes  it  no  binding  effect,  and  is,  or  may  be,  obtained  ex  parte, 
Bemey  y.  Bead,  7  Q.  B.  79.  In  that  case  the  rule  or  order  was  evidently 
not  obtained  by  the  party  against  whom  it  was  offered.  It  is  necessary  to 
proye  the  submission  of  all  parties  to  arbitration,  for  without  such  proof 
it  does  not  appear  that  the  arbitrator  had  competent  authority  to  decide 
the  question  between  the  parties.  Ferrer  y.  Oven,  7  B.  &  C.  427 ;  Braxier 
y.  Jones,  8  B.  &  C.  124.  If  the  time  for  making  the  award  has  been 
enlarged,  and  the  award  made  within  the  enlarged  time,  the  plaintiff 
must  show  (if  it  be  put  in  issue)  that  the  enlargement  was  duly  made 
according  ip  the  terms  of  the  submission,  or  by  the  consent  of  the  parties, 
or  under  the  powers  granted  by  the  Arbitration  Act,  1889  (52  &  53 
Yict.  c.  49),  s.  9,  replacing  stat.  3  &  4  Will.  4,  c.  42,  s.  39,  and  the  C.  L-  P. 
Act,  1854,  s.  15.  As  to  the  construction  of  these  repcHEded  sections,  see 
cases  collected  in  Day's  Common  Law  Procedure  Acts,  4th  ed.,  pp.  256, 
257 ;  Lord  y.  Lee,  L.  ft.,  3  Q.  B.  404 ;  In  re  Dare  Valley  By.  Co.,  X.  B^ 
4  Ch.  556,  n.,  and  554;  Denian  y.  Strong,  L.  B.,  9  Q.  B.  117.  If  the 
enlargement  were  irregularly  made,  such  irregularity  is  waiyed  by  the 
appearance  of  the  parties  haying  knowledge  of  it,  without  objection. 
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before  the  arbitrator  after  the  enlargement;  Re  Hick,  8  Taunt.  694; 
Tyerman  v.  Smith,  6  E.  &  B.  719;  25  L.  J.,  Q.  B.  359;  so  if  the  time 
had  not  been  enlarged  at  all;  Lawrejux  y.  ffodgsoHy  1  Y.  &  J.  16.  Such 
appearance  of  the  parties  may  be  evidence  of  a  new  oral  submission,  for 
an  award  to  be  made  within  a  reasonable  time.  Bennett  y.  Watson,  5  H. 
&  N.  831 ;  29  L.  J.,  Ex.  357.  But,  though  the  parties  appear  and  take 
part  in  the  reference,  if  they  protest  at  the  time,  the  objection  is  not 
waiyed.  JRingland  y.  Lowndes,  17  C.  B.,  N.  S.  514;  33  L.  J.,  C.  P.  337, 
Ex.  Ch.  So  the  objection  is  not  waiyed  if  it  go  to  the  jurisdiction  of  the 
arbitrator  oyer  the  subject-matter.  Davies  y.  Price,  34  L.  J,,  Q.  B.  8,  Ex. 
Ch.  And  if  the  awari  be  not  made  within  the  time  limited  by  the  sub- 
mission, and  one  of  the  parties,  not  knowing  the  fact,  take  up  me  award, 
his  so  doing  wiU  not  be  a  waiyer  of  the  conditions  as  to  time  stated  in  the 
submission.  Damley,  EL  of  y.  L,  C  and  Dover  By.  Co,,  L.  R.,  2  H,  L. 
43.  The  plaintiff  need  not  proye  that  the  defendant  had  notice  of  the 
award ;  for  he  is  bound  to  take  notice  of  the  award  as  well  as  the  plaintiff. 
2  Wms.  Saund.  62  (4).  Where  the  award  states  a  '*  request  to  the 
defendant  to  pay,  this  is  equivalent  to  an  order  to  pay.  Smith  y.  Hartley, 
10  C.  B.  800;  20  L.  J.,  C.  P.  169.  So  where,  after  issue  joined,  a  cause 
was  referred,  and  although  there  was  no  power  to  direct  a  verdict  to  be 
entered,  the  arbitrator  ordered  that  there  should  be  a  verdict  for  the 
plaintiff  for  a  certain  sum :  this  was  held  good  as  an  award  of  that  sum  to 
the  plaintiff,  on  which  an  action  for  the  amount  could  be  maintained ; 
Everest  v.  Bitchie,  7  H.  &  N.  698 ;  31  L.  J.,  Ex.  350 ;  and  where  an  award 
directs  payment  to  an  arbitrator,  or  to  a  stranger,  for  the  use  of  the 
plaintiff,  tiie  plaintiff  may  sue  on  it  for  the  money.  Wood  v.  Adcock,  7 
Exch.  468;  21  L.  J.,  Ex.  204,  Ex.  Oh.  An  award  to  be  made  by  two 
arbitrators  must  be  signed  by  them,  in  the  presence  of  each  other,  and  at 
tiie  same  time  and  plc^,  and  it  is  no  award  unless  so  signed.  Wade  v. 
D<ywling,  4  E.  &  B.  44;  23  L.  J.,  Q.  B.  302;  Peterson  v.  Ayre,  15  0.  B. 
724;  23L.  J.,  0.  P.  129. 

If  the  award  be  by  an  umpire,  or  by  the  arbitrators  and  an  umpire,  the 
appointment  of  the  latter  must  be  proved.  Still  v.  Hal/ord,  4  Camp.  19. 
In  Uie  absence  of  any  clause  to  the  contrary,  the  arbitrators  may  make  a 
valid  appoinhnent  of  an  umpire  after  the  tune  for  making  the  award  has 
expirea,  if  it  be  within  the  time  limited  for  the  umpirage.  Harding  v. 
WatU,  15  East,  556;  HoldswoHh  v.  Wilson,  4  B.  &  S.  1 ;  32  L.  J.,  Q.  B. 
289,  Ex.  Ch.  When  the  arbitrators  have  agreed  on  an  umpire,  they  need 
•not  sign  the  appointment  at  the  same  time,  or  together.  In  re  Hopper, 
L.  R,  2  Q.  B.  367. 

In  practice  there  is  usuall]^  a  witness  to  the  execution  of  an  award  who, 
if  the  execution  is  disputed,  is  generally  called ;  but  unless  the  submission 
require  it,  attestation  is  unnecessary ;  and  in  general,  therefore,  an  award 
may  be  proved  like  any  other  deed  or  writing,  viz,,  by  proof  of  the  arbi- 
tratoi^s  handwriting. 

Under  the  Arbitration  Act,  1889,  a  submission,  unless  a  contrary 
intention  is  expressed  therein  ^sect.  1),  is  irrevocable,  and  (sect.  2)  is  to 
be  deemed  to  include  the  provisions  set  forth  in  sched.  1. 

As  to  awards  of  commissioners  under  the  Inclosure  Acts,  see  Proof  of 
Awards,  ante,  p.  151. 

When  the  business  of  a  company,  incorporated  under  the  Compaoies 
Act,  1862,  and  being  voluntarily  wound  up,  is  transferred  to  anotiier  com- 
pany, and  the  amount  to  be  paid  by  the  company  to  a  dissenting  share- 
nolder  for  the  purchase  of  his  interest  (sect.  161)  has  been  settled  by 
arbitration  (sect,  162),  he  may  maintain  an  action  against  the  company 
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on  tlie  award  so  made.  De  Rosaz  y.  Anglo-Italian  Bank,  L.  IL,  4  Q.  B. 
462. 

Defence. 

.  A  denial  of  the  making  of  the  award  will  now  be  taken  to  pnt  in  iasne 
its  making  in  point  of  fact  only,  and  not  its  validity  in  law.  See  Bulee, 
1883,  O.  xix.  rr.  15,  20,  ante,  pp.  301, 302.  Adeock  v.  Wood,  6  Exck.  814 ; 
20  L.  J.,  Ex.  435.  Nor  could  the  defendant  under  such  a  defence  show 
that  it  was  set  aside.     See  Boper  y.  Levy,  7  Exch.  55 ;  21  L.  J.,  Ex.  28. 

Where  an  award  ordered  a  sum  to  be  paid  by  instahnents,  a  defence  of 
an  oral  agreement  to  pay  a  less  sum  at  earher  dates  than  so  ordered, 
and  payment  thereunder,  is  Rood,  byway  of  accord  and  satisfaction  after 
breach,  by  non-payment  of  the  first  instalment ;  and  is  proyed,  although 
the  payment  was  made  and  accepted  after  the  substituted  day,  if  the 
plaintin  received  the  payment  and  made  no  objection  on  the  ground  of 
its  being  too  late.    Smith  y.  Trowsdale,  3  E.  &  B.  83 ;  23  L.  J.,  Q.  B.  107. 

Corruption  or  misconduct  of  the  arbitrators  is  not  matter  of  defence ;  at 
least,  where  apnlication  might  have  been  successful^T^made  to  tiie  cooit 
to  set  the  award  aside.     1  Wms.  Saimd.  327  a.  (3) ;   Wills  y.  Maeoarmid:^ 

2  Wils.  148;  Braddick  y.  Thompson,  8  East,  344;  Brazier  y.  Bryant, 

3  Binff.  167 ;  Orazebrook  y.  Davis,  5  B.  &  C.  534;  Whitmore  v-  Smith,  7 
H.  &  N.  509 ;  31  L.  J.,  Ex.  107.  The  omission  to  give  one  of  the  parties 
an  opportunity  of  being  heard,  is  misconduct  of  the  arbitrators,  and  &118 
withm  this  rule.  Thorbum  y.  Barnes,  L.  B.,  2  C.  P.  384.  Nor  can  the 
award  be  impeached  on  the  ground  that  the  decision  of  the  arbitrator  has 
proceeded  on  a  mistake.  Johnson  y.  Durant,  2  B.  &  Ad.  925.  Bat  the 
defendant  may  show  that  it  is  not  conformable  to  the  submission,  where 
the  defence  is  properly  pleaded. 

Although  an  award  is  not  final  if  it  do  not  award  costs  in  some  way, 
where  they  are  in  the  discretion  of  the  arbitrator,  yet  if  the  submission  can 
be  made  an  order  of  court,  the  amount  need  not  be  specified,  as  the  taxing- 
master  has  jurisdiction  oyer  them ;  and  the  costs  need  not  haye  been  taxed 
before  action  brought.  Holdsivorth  y.  Barsham,  4  B.  &  S.  1 ;  32  L.  J.,  Q. 
B.  289,  Ex.  Ch. 

As  to  calling  the  arbitrator  as  a  witness  to  show  that  he  has  exceeded 
his  jurisdiction  in  making  his  award,  which  was  good  on  the  face  of  it,  see 
Bucdeitgh,  Dk,  of  y.  Mdropolitan  Board  of  Works,  and  (ySourke  y.  Com- 
missionerfor  Bailways,  cited  ante,  p.  164. 

It  may  be  observed  that,  where  the  amount  of  compensation  to  be  paid 
for  land  compulsorily  taken  has  been  fixed  by  an  awiuid  xmder  the  Lands 
Clauses  Act,  1845,  an  action  for  the  amount  cannot  be  maintained  tintil  a 
conveyance  of  the  land  has  been  executed.  E.  London  Union  v.  Metropo^ 
litan  By,  Co.,  L.  B.,  4  Ex.  309. 
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By  the  J.  Act,  1873,  s.  87,  the  time-honoured  name  of  "  attomey-at- 
law  was  abolished,  and  attorneys  and  solicitors  are  now  all  called 
**  solicitors  of  the  Supreme  Court,"  vide  post,  p.  482. 

In  an  action  upon  a  solicitor's  bill,  the  plaintiff  must  prove,  when  denied, 
(1)  his  retainer  as  solicitor  by  the  defendant ;  which  may  be  done  by  show- 
m^  either  a^  express  retainer,  or  that  the  defendant  attended  at  his  office^ 
and  gave  directions,  or  in  other  ways  recognized  his  employment;  (2)  that 
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the  business  was  done ;  which  may  be  proyed  by  a  clerk,  or  other  agent, 
'who  can  speak  to  the  existence  of  the  cause,  or  the  business  in  respect  of 
which  the  charges  are  made,  and  can  prove  the  main  items. 

Retainer.']  Proof  of  a  judge's  order,  referring  the  bill  to  be  taxed,  and  of 
the  defendant's  imdertaking  to  pay  tiie  taxed  costs,  and  of  the  master's 
allocatur y  will  be  sufficient  proof  both  of  the  retainer  and  of  the  business 
haying  been  done.     Lee  y.  Jones^  2  Camp.  496.    In  an  action  ac^ainst  an 
ordinary  corporation,  the  plaintiff  must  snow  a  retainer  imdersecJ.  Arnold 
V.  PooUy  Mayor  ofy  4  M.  &  Gr.  860 ;  Sutton  v.  Spectacle  Makers*  Co.,  10  L. 
TF.,  N.  S.  411,  E.  T.  1864,  Q.  £.   But  in  the  case  of  commercial  companies 
incorporated  by  Act  of  Parliament,  such  as  railway  companies,  there  is 
usuaUy  a  power  to  retain  solicitors  and  other  like  officers  without  a  re- 
tainer imder  seal.    So  such  power  is  conferred  on  companies  incorporated 
under  the  Companies  Acts,  1862,  1867,  by  sect.  37  of  the  latter  Act.  And, 
where,  by  an  Act  of  Parliament,  the  directors  of  a  railway  company  had 
power  to  appoint  and  displace  officers,  this  was  held  to  extend  to  an 
attorney,  who  therefore  need  not  be  appointed  under  the  common  seal  of 
the  company.    jB.  v.  Cumherlandf  Justices  of,  5  D.  &  L.  43,  n. ;  17  L.  J., 
Q.  £.  102.    And,  where  the  retainer,  by  a  common  law  corporation,  is  by 
resolution  only,  such  retainer  is  sufficient  to  warrant  payment  by  the  cor- 
poration, though  it  may  not  be  sufficient  to  found  an  action  against  them. 
R.  y.  Lichfield,  10  Q.  £.  534.    The  liquidator  of  a  company  is  not  person- 
ally liable  to  the  solicitor  employed  by  him,  in  a  yoluntaiy  liquidation,  for 
the  costs  thereof ;  In  re  Trueman^s  JSstcUe,  L.  B.,  14  E!q.  278 ;  nor  in  a 
compulsory  liquidation ;  Ex  pie,  Watkin,  1  Ch.  D.  130.     When  several 
actions  against  several  defendants  are  consolidated,  and  are  to  abide  the 
event  of  one,  the  same  solicitor  having  been  retained  by  each  of  the  defen- 
dants, he  is  entitied  to  hold  all  the  defendants  liable  to  the  costs  of  the 
action  tried,  as  on  a  joint  retainer.     Anderson  v.  Boynton,  13  Q.  £.  308. 
A  solicitor  who  has  obtained  judgment  for  a  client  has  no  authority,  with- 
out special  instructions,  to  engage  in  interpleader  proceedings.    James  v. 
Ricknell,  20  Q.  B.  D.  164.    Although  a  lessee  or  mortgagor  is  usually  to 
pay  the  expenses  of  the  lease  or  mortgage,  yet  he  is  not  directly  liable  for 
them  to  the  solicitor  of  the  lessor  or  mortgagee,  who  prepared  the  instru- 
ments ;  Rigley  v.  Daykin,  2  Y.  &  J.  83 ;  but  slight  evidence  is  sufficient 
to  show  direct  liability,  as  that  the  solicitor  received  instructions  from  the 
lessee,  and  was  desired  by  him  to  send  the  bill  of  costs  to  him ;  Smith  y. 
Clegg,  27  L.  J.,  Ex.  300;  Webb  v.  Rhodes,  3  N.  0.  732.   A  solicitor  cannot 
chaige  profit  costs  of  amort^a^  from  a  client  to  himself.    In  re  Roberts, 
43  Ch,  D.  52.    As  to  the  Habihty  of  the  husband  for  the  costs  of  prOT)aring 
a  marriage  settlement,  see  Helps  v.  Clayton,  etux,,  17  C.  B.,  N.  S.  553 ; 
34  L.  J.,  C.  P.  1 ;  it  must,  however,  be  ooserved  that  in  this  case  the  dicta 
were  made  obiter,  as  the  action  was  brought  against  the  husband  and  wife, 
upon  the  retainer  of  the  wife,  given  dum  sola.    As  to  the  liability  of  the 
husband,  on  the  retainer  of  hiis  wife,  living  apcui;  from  him,  see  Wilson  v. 
Ford,  L.  E.,  3  Ex.  63. 

Admittance,  Certificate,  {kc,"]  The  stat.  6  &  7  Yict.  c.  73,  s.  2,  prohibits 
any  person  from  acting  ia  any  way  as  solicitor  unless  duly  admitted, 
enrolled,  and  qualified.  By  sect.  31  no  solicitor  shall  prosecute  or  defend 
suits  in  his  own  or  another's  name  whilst  in  prison,  nor  sue  for  fees,  re- 
wards, or  disbursements,  in  respect  of  any  business  done  by  him  whilst 
such  prisoner. 

By  the  Stamp  Act,  1870,  s.  59  (1),  **  Every  person  who  in  any  part  of 
the  United  Ejngdom  (a]  directly  or  indirectiy  acts  or  practises  in  any 
court  as  an  attorney,  sohcitor,"  &o.,  *'  without  having  in  force  at  the  time 
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a  duly  stamped  certificate  according  to  the  provisions"  of  that  Act; 
' '  {b)  on  applying  for  any  such  certificate  does  not  truly  specify  the  facts  and 
circumstances  upon  which  the  amount  of  duty  chargeable  upon  his  certifi- 
cate dejpends:  shall  forfeit  the  sum  of  501, ,  and  shall  be  incapable  of 
maintaining  any  action  or  suit  for  the  recovery  of  any  fee,  reward,  or 
disbursement  on  account  of  or  in  relation  to  any  act  or  proceeding  done 
or  taken  by  him  in  any  such  capacity." 

By  the  Attorneys  and  Solicitors  Act,  1874  (37  &  38  "Vict.  c.  68),  s.  12, 
<*  No  costs,  fee,  reward,  or  disbursement  on  account  of,  or  in  relation  to, 
any  act  or  proceeding  done  or  taken  by  any  person  who  acts  as  an  attorney 
or  solicitor,  without  being  duly  qualified  so  to  act,  shall  be  recoverable  in 
any  action,  suit,  or  matter  by  any  person  or  persons  whomsoever."  A 
person  is  duly  qualified  for  the  purposes  of  this  section  if  he  have  a 
stamped  certincate  in  force,  or  to  appointed  solicitor  to  some  public 
department. 

The  above  enactments  are  wider  than  6  &  7  Yict.  c.  73,  s.  26,  which 
was  held  only  to  disable  an  uncertificated  attorney  from  suin^  for  f e^  in 
respect  of  business  done  by  him  in  some  court  referred  to  in  that  Act. 
Richards  v.  8uffieU,  Ld.,  2  Exch.  616 ;  Greene  v.  Beece,  8  C.  B.  88.  And 
it  did  not  apply  where  a  client  had  taken  out  an  order  of  course  for  taxa- 
tion of  the  Dill  with  the  usual  submission  to  pay  what  was  found  to  be  due. 
In  re  JoneSy  L.  B.,  9  Eq.  63. 

An  attorney  of  one  court  could  not  practise  in  another  court  without 
signing  the  roll  (6  &  7  Yict.  c.  73,  s.  27),  nor  could  he  recover  his  fees  tiU 
he  had  so  done.  Latham  v.  Hyde^  1  Or.  &  M.  128 ;  Vinceni  v.  Holi^  4 
Taunt.  452.  So  in  an  action  by  several  partners,  attorneys,  for  business 
done  in  a  local  court,  it  appearing  that  only  one  of  the  plaintiffs  was  an 
attorney  of  that  court,  it  was  held  that  they  could  not  jointly  recover. 
Arden  v.  Tucker,  1  M.  &  Bob.  191.  All  the  superior  courts,  except  ^e 
House  of  Lords,  and  the  Judicial  Committee  of  the  Privy  Counol,  are 
now  consolidated  together  and  constitute  one  Supreme  Ck)urt  of  Judicature 
(J.  Act,  1873,  s.  3;  Bkcy.  Act,  1883,  s.  93  (1)),  and  all  attorneys  and 
solicitors  are  now  solicitors  of  that  court  (J.  Act,  1873,  s.  87).  Signature 
of  the  roU  of  that  court  only  wiU  therefore  entitle  a  solicitor  to  practise 
in  any  division  of  the  Supreme  Oourt. 

Signed  bill, — Special  a^eemerd,']  The  last  Act  which  requires  delivery 
of  a  bill  before  action  is  6  &  7  Vict.  c.  73.  By  sect.  37  of  that  Act,  no 
solicitor,  nor  any  executor,  administrator,  or  assignee  of  any  solicitor, 
shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  for  any  business  done  by  such  solicitor, 
until  the  expiration  of  one  [^calendar]  month  after  such  solicitor,  or 
executor,  administrator,  or  assignee  of  such  solicitor,  shall  have  delivered 
unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  a  bill  of  such  fees,  &c.,  which  bSl  shall  either  be 
eubacribed  by  the  solicitor  or  by  any  of  the  partners,  with  his  own  name  or 
with  the  name  or  style  of  the  partnership,  or  of  the  executor,  administra- 
tor, or  assignee  of  such  solicitor,  or  be  enclosed  in  or  accompanied  by  a 
letter  subsmbed  in  like  manner  referring  to  such  biU.  Provided  that  it 
shall  not  be  necessary  in  the  first  instance  for  such  solicitor,  &c.,  to  prove 
the  contents  of  the  IbiU  delivered,  sent,  or  left ;  but  it  shall  be  su££a.ent 
to  prove  that  a  bill,  subscribed  or  enclosed  as  aforesaid,  was  delivered, 
sent,  or  left ;  but  nevertheless,  it  shall  be  competent  for  the  other  party 
to  show  that  the  bill  so  delivered,  &c.,  was  not  such  a  bill  as  constituted 
a  bond  fide  compliance  with  this  Act. 
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The  case  of  bills  {for  business  in  the  House  of  Lords  and  Commons 
respectively,  is  provided  for  by  12  &  13  Vict.  c.  78,  and  10  &  11  Vict, 
c.  69,  extended  by  42  &  43  Vict.  o.  17. 

The  6  &  7  Vict.  c.  73,  repeals  2  Geo.  2,  c.  23,  on  which  many  oases  were 
decided,  and  the  present  Act  is  expressed  in  language,  in  general  suffi- 
ciently different,  to  make  most  of  them  inapplicaole  to  it.  Those  deci- 
sions only  are  here  retained  which,  from  the  similarity  of  the  language 
used,  are  not  manifestly  useless. 

One  distinction  between  this  Act  and  the  former  seems  to  be  that  the 
|>ower  of  taxing  bills  now  extends  to  bills  for  any  hueinees  done  by  a  soli- 
citor. It  is  no  longer  confined  to  proceedings  taken  in  a  court,  and  the 
only  qualification  is  one  evidently  implied,  though  not  expressed,  viz,, 
that  it  should  be  done  as  eolicitor.  In  all  such  cases  a  bill  must  be 
delivered,  sent,  or  left  in  the  manner  required  by  sect.  37.  See  Smith  v. 
Dimes,  4  Exch.  32,  40,  per  cur. 

By  12  Geo.  2,  c.  13,  s.  6,  an  attorney  might  sue  another  attorney  for 
agency  business  without  delivering  any  bill;  but  this  Act  is  repealed, 
and  the  present  Act  contains  no  such  exception.  It  also  requires  assignees 
and  personal  representatives  of  solicitors  to  deliver  bills.  In  some  cases 
fas  In  re  Gedye,  2  D.  &  L.  915,  and  In  re  Simons,  3  D.  &  L.  156^,  it  had 
been  held  that  agency  business  was  virtually  excepted  out  of  tne  6  &  7 
Vict.  0.  73.  But  in  Billing  v.  Coppock,  1  Exch.  14,  where  an  attorney 
employed  another  attorney  to  defend  an  indictment,  the  bill  delivered  by 
the  latter  to  the  former  was  held  taxable ;  and  it  seems  to  follow  that  the 
delivery  of  a  bill  is  obligatory.  Accord,  Smith  v.  Dimes,  4  Exch.  32.  The 
cases  on  the  effect  of  including  taxable  and  untaxable  items  in  the  same 
bill  are  no  longer  retained,  both  because  all  business  seems  to  be  now 
taxable,  and  because  many  of  the  old  distinctions  were  founded  on 
no  dear  principle,  and  are  not  likely  to  govern  the  construction  of  the 
existing  Act. 

A  solicitor's  bill  cannot  be  recovered  on  an  account  stated  without 
proof  of  the  delivery  of  the  bill,  though  the  amount  has  been  admitted. 
EifJee  v.  Nokes,  1  M.  &  Bob.  359  ;  Brooks  v.  Bockett,  9  Q.  B.  847.  But  the 
solicitor  may  recover  on  a  promissory  note  given  for  the  amount.  Jeffreys 
V.  Evans,  14  M.  &  W.  210. 
As  to  setting  off  a  solicitor's  bill,  see  sub  tit.  Defences — Set-off,  post,  p.  672. 
An  agreement  entered  into  by  a  client  with  his  attorney  to  pay  him  at 
a  certain  special  rate  for  business  to  be  done  was  not  binding,  or,  at  all 
events,  not  conclusive  upon  the  client.  Drax  v.  Scroops,  2  B.  &  Ad.  581. 
Such  an  agreement  was  void,  at  least  to  the  extent  that  the  attorney 
could  not  recover  on  it  a  larger  sum  than  the  master  would  allow  on 
taxation ;  and  therefore,  a  bill  in  which  a  gross  sum  is  charged  by  the 
attorney  as  per  agreement,  without  giving  specific  items  so  as  to  enable 
the  master  to  tax  them,  was  not  a  compliance  with  the  6  &  7  Vict.  c.  73, 
S.  37.  Philhy  v.  Hazle,  8  0.  B.,  N.  8.  647 ;  29  L.  J.,  C.  P.  370.  But,  in 
the  absence  of  a  defence  pleaded  of  no  signed  bill  delivered,  a  solicitor 
might  prove  and  recover  a  specific  sum  agreed  to  be  paid.  Scarth  y. 
Rutland,  L.  B.,  1  G.  P.  642.  A  solicitor  employed  as  clerk  to  a  public 
board  at  a  fixed  salary  can  recover  his  salary,  although  part  of  the  work 
be  done  as  a  solicitor,  without  havingdehvered  a  bill  of  such  part.  Bush 
V.  Martin,  2  H.  &  G.  311 ;  33  L.  J.,  Ex.  17.  So  an  agreement  between  a 
solicitor  and  his  client  that  the  former  shaU  be  paid  a  fixed  yearly  salary, 
to  be  clear  of  aU.  expenses  of  his  office,  and  to  include  all  emoluments,  he 
paying  to  his  client  any  surx)lus  that  may  arise  of  receipts  over  payments, 
and  undertaking  to  do  no  work  for  any  other  client,  is  legal.  Oalloway 
y.  London^  Cor.  of,  L.  B.,  4  Eq.  90. 
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Now  by  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Yict.  c.  28), 
0,  4,  a  solicitor  '*niay  make  an  agreement  in  writing  with  his  client 
respecting  the  amount,  and  manner  of  payment/'  for  his  fees  or  dis- 
bursements, &c.,  either  oy  a  gross  sum,  or  commission,  or  salary,  but  where 
the  agreement  is  in  re^ct  of  business  transacted  in  court,  iiie  amount 
payable  thereunder  shall  not  be  received  by  the  solicitor  until  the  agree- 
ment has  been  approyed  by  a  taxing  officer.  A  client  is  not  now  bound 
by  an  oral  agreement  to  pay  the  sohcitor  a  lump  sum  in  satisfaction  of 
past  costs.  In  re  BusBell,  30  Ch.  D.  114.  A  receipt  containing  Uie  terms 
of  an  agreement,  assented  to  by  the  client,  but  signed  by  me  solicitor 
only,  is  insufficient.  Ex  parte  Munro,  1  Q.  £.  D.  724.  There  must  be 
an  agreement  in  writing  signed  by  both  parties.  S.  C,  Id,  727,  per  Ld. 
Coleridge,  C.  J.  By  sect.  8,  no  action  shall  be  brought  to  enforce  siadi 
agreement,  but  the  same  may  be  enforced  by  the  court  on  motion.  This 
section  applies  only  to  an  action  to  recoyer  tne  agreed  remuneration,  and 
does  not  prohibit  an  action  for  refusing  to  allow  the  work  to  be  done. 
Bees  V.  Williams^  L.  B.,  10  Ex.  200.  An  agreement  under  this  Act 
obviates  (see  sect.  15)  the  objection  of  no  signed  bill  having  been  delivered, 
when  an  action  is  brought  to  enforce  a  solicitor's  charges. 

Now  under  the  Solicitors'  Remuneration  Act,  1881  (44  &  45  Yict.  c  44), 
s.  2,  general  orders  are  made  as  to  **  the  remuneration  of  solicdtors  m 
respect  of  business  connected  with  sales,  purchases,  leases,  mortgages, 
settlements,  and  other  matters  of  conveyancing,  and  in  respect  of  omer 
business  not  being  business  in  any  action  or  transacted  in  any  court,  or 
in  the  chambers  of  any  judge  or  master,  and  not  being  otherwise  oon- 
tentious  business."  See  Stanford  v.  BoherUy  26  Ch.  D.  155 ;  Humphrey 
V.  Jonea,  31  Ch.  D.  30,  C.  A.  But  by  sect.  8  (1),  in  respect  of  such  busi- 
ness it  shaU  be  competent  for  a  solicitor  and  client,  before  or  after  or  in 
the  course  of  such  business,  to  make  an  agreement  for  the  remuneration 
of  the  solicitor  to  such  amount,  and  in  sudi  manner,  as  they  shall  think 
fit,  by  a  gross  sum,  or  by  commission  or  percenta^,  or  by  salary  or 
otherwise.  (2)  **  The  agreement  shall  be  in  writing,  signed  by  the  person 
to  be  bound  thereby,  or  by  his  affent  in  that  behalf."  (3)  The  agreement 
may  be  made  on  the  terms  that  tne  remuneration  shall  or  shall  not  '*  in- 
clude all  or  any  disbursements  made  by  the  solicitor  in  respect  of 
searches,  plans,  travelling,  stamps,  fees,  or  other  matters."  (4)  "The 
agreement  may  be  sued  and  recovered. on  or  impeached  and  set  aside  in 
l&e  manner  and  on  the  like  grounds  as  an  ag^^eement  not  relating  to  the 
remuneration  of  a  solicitor.  Where  an  action  is  brought  on  such  an 
agreement,  the  defence  of  no  signed  bill  will  not  be  available.  By  sect  9, 
*'  the  Attorneys  and  Solicitors  Act,  1870,"  supra^  **  shall  not  apply  to  any 
business  to  which  this  Act  relates." 

Delivery  of  the  hilly  how  and  to  whom,"]  Where  the  non-delivery  of  a 
signed  bill  is  pleaded,  plaintiff  must  prove  that  the  biU  was  not  only 
delivered,  but  left  with  tne  defendant  for  examination.  Brooks  v.  Mown, 
1  H.  Bl.  290.  Showing  and  explaining  the  bill  without  a  regular  de- 
livery is  not  sufficient.  Crowder  v.  Sliee^  1  Camp.  437.  It  has  been  held 
not  sufficient  to  prove  that  the  bill  was  delivered  at  a  particular  place  not 
shown  to  be  the  defendant's  abode,  and  that  the  defendant  afterwards 
delivered  it  to  his  attorney's  derk ;  Eicke  v.  Nokes,  M.  &  M.  303 ;  unless 
it  appears  that  the  defendant  had  it  in  his  possession  a  month  before 
action;  per  Alderson,  B.,  Eggington  v.  Cumberledge,  1  Exch.  271 ;  in 
which  case  a  delivery  of  a  biU  by  a  local  attorney  to  the  general  attomety 
of  a  company,  who  submitted  it  to  the  provisional  committee,  one  A 
whom  present  was  the  defendant,  a  month  before  action,  was  held  suffi- 
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dent.  Accord.  Phipps  v.  Dauhney,  16  Q.  B.  514;  20  L.  J.,  Q.  B.  273, 
Ex.  Ch.  A  delivery  at  the  office  of  a  public  company,  or  to  a  person  ' 
representing  it,  would  be  sufficient;  but  a  delivery  to  one  provisional 
oommittee-man  at  his  private  place  of  business  is  not  sufficient  alone,  as 
against  a  co-committee-man ;  Kdwarda  v.  Lawless,  6  G.  B.  329 ;  but  if 
two  be  shown  to  be  joint  contractors,  the  delivery  to  one  is  good  as  against 
the  other.  Mant  v.  Smithy  4  H.  &  N.  324;  28  L.  J.,  Ex.  234.  See  also 
Blandy  v.  Be  Burgh,  6  0.  B.  623. 

The  delivery  of  the  bUl  to  the  attorney  of  the  party  has  been  held  good^ 
where  that  attorney  had  obtained  the  order  lor  delivery  of  the  bill; 
Vincent  v.  Slaymaker,  12  East,  372;  or  where  the  party  himself  afterwards 
attended  the  taxation.  Warren  v.  Cunningham,  Gow,  71.  So,  a  delivery 
to  one  of  the  retaining  persons,  who  has  been  authorized  to  act  for  the 
others,  is  a  delivery  to  all.  Finchett  v.  How,  2  Camp.  277.  Thus,  where 
an  attorney  had  been  retained  jointly  by  several  persons  to  defend  several 
suits  against  each,  in  the  subject-matter  of  which  they  had  a  common 
interest,  it  was  held  that  the  delivery  of  a  bill  to  one  was  sufficient  to 
enable  the  plaintiff  to  maintain  a  joint  action  against  all.  Oxenham  v. 
Lemon,  2  D.  &  By.  461.  Some  of  the  above  dedsions  were  under  the 
repealed  statute,  but  thev  seem  to  be  still  applicable,  as  the  wording  of 
the  two  is  very  similar ;  for  by  the  2  Gbo.  2,  c.  23,  s.  23,  the  bill  is  to  be 
**  delivered  to  the  party  to  be  charged  therewith,  or  left  for  him  at  his 
dwelling-house  or  last  place  of  abode.'' 

Delivery  of  the  hill,  how  proved.^  As  to  proof  of  delivery  of  bill  by 
indorsement  made  on  a  copy  by  a  deceased  clerk  in  the  ordinary  course 
of  his  business,  see  Champneys  v.  Peck,  1  Stark.  404,  and  other  cases 
cited  ante,  pp.  60,  61  et  seq.  As  to  evidence  of  sending  bill  by  post,  see 
Skilheck  v.  Oarbett,  7  Q.  B.  846,  and  other  cases  cited  ante,  p.  374. 

Delivery  of  the  hill,  at  what  timeJ]  The  bill  must  be  proved  to  have 
been  delivered  one  calendar  month  before  the  commencement  of  the 
action;  6  &  7  Vict.  c.  73,  ss.  37  and  48.  See  Ryalls  v.  The  Queen,  11 
Q.  B.  781.  The  month  must  have  been  reckoned  exclusively  of  the  days 
on  which  the  bill  is  delivered  and  action  brought.  See  Blunt  v.  Heslop,  8 
Ad.  &  E.  677 ;  and  Freeman  v.  Read,  4  B.  &  S.  174  ;  32  L.  J.,  M.  p.  226. 
In  calculating  the  calendar  month,  the  days  of  the  calendar  furnish  the 
only  guide  to  follow;  e.g.,  if  the  bill  be  delivered  on  the  28th  day  of 
one  month,  the  action  may  be  commenced  on  the  29th  day  of  the  following 
month,  without  regard  to  the  length  of  the  month.    S.  C. 

The  commencement  of  the  action  is  determined  by  the  date  of  the 
issuing  of  the  writ  of  summons  (Rules,  1883,  0.  ii.  r.  1) ;  and  as  this 
date  appears  on  the  statement  of  claim  (see  Bules,  1883,  Forms,  App.  C), 
the  plamtiff  need  now  give  no  further  evidence  of  when  he  began  the 
action,  in  order  to  show  it  is  not  premature. 

Proof,  and  form  of  the  hill,']  The  bill  may  be  proved  bv  a  copy  or 
duplicate  original,  without  any  notice  to  produce  the  bill  delivered. 
Anderson  v.  May,  2  B.  &  P.  237 ;  Colling  v.  Treweek,  6  B.  &  C.  394.  But, 
it  is  not  now  necessarv  in  the  first  instance  for  the  plaintiff  to  prove  the 
contents;  it  is  enough  to  prove  that  a  hill  of  fees,  &c.,  subscribed  or  in- 
closed in  a  signed  letter,  was  duly  delivered,  and  the  defendant  may  show 
that  it  was  not  a  hond  fide  compliance  witii  the  Act.  See  6  &  7  Yict. 
c.  73,  s.  37,  ante,  p.  482.  The  Act  does  not  prescribe  any  form  of  making 
out  IJie  bill,  as  2  Geo.  2,  c.  23,  s.  23,  did.  See  Reynolds  v.  Caswell,  4 
Taunt.  193,  on  ^e  old  Act.  And  this  has  not  been  sufficiently  attended 
to  in  cases  decided  since  the  last  Act,  in  which  the  courts  have  been 
influenced  too  much  by  the  strict  requirements  of  the  old  one.  Thus,  it 
has  been  held  that  the  bill  must  still  show  in  what  court  the  business  was 
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done ;  Engleheart  y,  Moore^  15  M.  &  W.  548 ;  MarUndale  y.  FaUcner,  2 
0.  B.  706 ;  but,  it  is  sufficient  if  the  court  appear  by  reasonable  inference ; 
MartindaU  y.  Falkner,  supra ;  Sargent  y.  Ounnon,  7  C.  B.  742.    It  has, 
howeyer,  been  decided  that,  the  authority  to  tax,  and  the  scale  in  all  the 
superior  courts  of  law  being  the  same,  it  was  primd  faeie  enough  if  it 
appeared  to  be  business  done  in  any  of  those  courts,  and  that  the  defen- 
diemt  ought  to  haye  applied  for  a  better  bill,  if  it  were  bond  fide  necessary ; 
Cozens  y.  Graham,  12  C.  B.  398;  21  L.  J.,  C.  P.  206;  Cook  y.  GUlard'  1 
^.  &  B.  26 ;  22  L.  J.,  Q.  B.  90 ;  and  the  cases  contra,  decided  shortly  after 
the  passing  of  the  present  Act,  must  not  be  relied  on.    And,  if  the  cause 
be  sufficiently  described  to  be  understood,  the  technical  title  need  not 
appear.    Anderson  y.  Boynton,  13  Q.  B.  308.    The  bill  must  show,  either 
by  the  heading,  or  by  the  accompanying  letter  or  enyelope,  the  pafty 
charged.     Taylor  y.  Hodgson,  3D.  &  L.  115;  Lucas  y.  Roberts ,  11  Exch. 
41 ;  24  L.  J.,  Ex.  227 ;  Gridley  y.  Autsten,  16  Q.  B.  504 ;  Champ  y.  Stolxs, 
6  H.  &  N.  683 ;  30  L.  J.,  Ex.  242.    A  mistake  in  the  date  of  the  items, 
which  does  not  mislead,  will  not  yitiate  the  bill.     Williams  y.  Barber,  4 
Taunt.  806.    So,  a  mistake  in  the  name  of  the  parties  to  the  cause  at  the 
head  of  the  bill,  if  not  of  a  nature  to  mislead,  or  if  the  ri^ht  name  ap- 
pears indorsed.     Sargent  y.  Gannon,  supra.    If  part  of  the  business  were 
done  in  a  court  named  in  the  bill,  and  part  in  an  unnamed  one,  it  has 
been  considered  that  the  plaintiff  cannot  recover  any  part.    Ivimey  y. 
Marks,  16  M.  &  W.  843;  Dimes  y.  WrigU,  8  C.  B.  831.      But  this  is*  the 
rule  only  where  there  is  not  enough  in  the  bill  to  show  on  what  scale  the 
costs  should  be  taxed ;  and  where  a  part  of  the  business  appeared  to  haye 
been  done  in  an  imnamed  superior  court  of  law,  but  the  bulk  of  it  in  a 
named  court  of  law  at  Westminster,   this  was  held  enough.      Ktrue 
V,   Ward,  13  Q.  B.  515.     The  reasoning  of  the  Q.  B.,  in  S.  C,  and 
Cook  y.  GiUard,  supra,  seems  to  impugn  tne  doctrine  of  Ivimey  y.  Marks, 
and  Dimes  y.    Wright,  supra,  that  a  bill  insufficient  for  part   is  bad 
altogether ;  which  is,  however,  supported  in  Pigot  v.  Cadman,  1  H.  &  N. 
837 ;  26  L.  J.,  Ex.  134.     On  the  otiier  hand.  Cook  y.  (Hllard,  supra,  and 
Keene  y.  Ward,  supra,  are  adhered  to,  and  the  cases  in  the  Exchequer 
dissented  from,  in  Haigh  v.  Ousey,  7  E.  &  B.  578 ;  26  L.  J.,  Q.  B.  217. 
And  the  Q.  B.  point  out  that  the  C.  P.  had  expressly  decided,  in  Waller  y. 
Lacy,  1  M.  &  Gr.  54,  that  an  attorney  may  recover  for  such  of  tlie  items 
of  his  bill  as  are  sufficiently  described,  altnough,  as  to  others,  the  bill  is 
insufficient.    Where  the  solicitor  A.  who  did  the  work  assigned  his  busi- 
ness and  debts  to  B.,  it  was  held  that  a  bill  signed  W  B.  was  sufficient  to 
entitle  him  to  sue.     Penl^  v.  Anstruther,  52  L.  J.,  Ch.  367;  Ingle  y. 
McCuichan,  12  Q.  B.  D.  518. 

Interesf]  The  General  Order,  cl.  7,  made  \mder  the  Solicitors'  Ee- 
muneration  Act,  1881  (44  &  45  Vict.  c.  44),  provides  that  "a  solicitor 
may  accept  from  his  client,  and  a  client  may  give  to  his  solicitor,  security 
for  the  amoimt  to  become  due  to  the  solicitor  for  business  to  be  transactecl 
by  him,  and  for  interest  on  such  amount,  but  so  that  interest  is  not  to 
commence  till  the  amount  due  is  ascertained,  either  by  agreement  or 
taxation.  A  solicitor  may  charge  interest  at  4  per  cent,  per  annum  on 
his  disbursements  and  costs,  whether  by  scale  or  otherwise,  from  the 
expiration  of  one  month  from  demand  from  the  client.  And  in  cases 
where  the  same  are  payable  by  an  infant,  or  out  of  a  fund  not  pre- 
sently available,  such  demand  may  be  made  on  the  parent  or  guardian, 
or  the  tnistee  or  other  person  liable."  See  Withington  v.  Neumann,  40 
Ch.  D.  475. 

The  solicitor  is,  xmder  this  order,  entitled,  after  the  taxation  of  his  bill, 
to  recover  interest  on  the  taxed  amount,  from  one  month  from  the  date  of 
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the  delivery  of  the  bill,  although  he  made  no  claim  for  interest  until  the 
taxed  amount  weis  paid.  Blair  y.  Cordner,  19  Q.  B.  D.  516,  M.  B.,  and 
L.  JJ. 

Defence, 

Non-delivery  of  hiU,']  The  defence  of  non-delivery  of  a  bill  must  be 
specially  pleaded.  Lane  v.  Olenny,  7  Ad.  &  E.  83;  see  Bules,  1883, 
O.  xix.  r.  15,  ante,  p.  301.  Proof  that  the  bill  was  delivered  to  a  servant 
of  the  defendant  at  nis  house  is  primd  facie  evidence  of  delivery  to  the 
defendant.  McGregor  v.  Keily,  3  Exch.  794.  In  the  absence  of  the 
defence,  the  solicitor  may  prove  and  recover  a  specific  simi  agreed  to  be 
paid.     ScaHh  v.  Butland,  L.  B.,  1  C.  P.  642. 

Disputed  charges,"]  Where  a  bill  has  been  delivered  containing  taxable 
items  (and  almost  all  items  are  so  now),  it  was  held,  under  the  old  Act, 
that  the  defendant  could  not  object  to  the  reasonableness  of  the  charges 
at  the  trial.  Williams  v.  Frith,  1  Doug.  198 ;  Anderson  v.  May,  2  B.  &  P. 
237 ;  Lee  v.  Wilson,  2  Chitty,  65.  The  reason  seems  to  have  been  that 
the  defendant  might  have  liad  them  taxed  by  more  competent  persons 
than  a  jury,  and  must  therefore  be  taken  to  have  acquiesced  in  them  con- 
clusively. But  by  the  present  Act  (6  &  7  Vict.  c.  73,  s.  37)  it  is  only  after 
a  verdict  or  writ  of  inquiry,  or  the  expiration  of  one  year  from  the  deli- 
very of  the  bill,  that  the  reference  to  taxation  at  the  request  of  the  ps>rt^ 
chargeable  is  not  grantable  of  course ;  and  in  point  of  practice  a  verdict  is 
almost  always  taken  subject,  as  to  the  amount,  to  taxation  by  the  proper 
officer.  See  Lumley  v.  Brooks,  41  Ch.  D.  323,  C.  A.  And  even  where  a 
testator  had  retained  the  bill  for  twelve  months  before  his  death,  it  was 
held  that  this  was  primd  facie  evidence  only  that  the  charges  were 
reasonable,  and  certam  items  objected  to  by  the  executor  were  referred  to 
the  taxing  master  for  his  report  as  to  whether  they  were  fair  and  proper 
to  be  allowed,  and  to  what  amount.  Cole  v.  Park,  Id,  326,  C.  A.  It 
seems,  however,  that  the  plaintiff  is  not  entitled  as  of  right  to  have  the 
amount  so  ascertained.    Ex  parte  Ditton,  13  Ch.  D.  318,  C.  A. 

The  delivery  of  a  former  bill  is  conclusive  against  an  increase  of  char^ 
on  any  of  the  same  items  contained  in  a  subsequent  bill  for  the  same  busi- 
ness, and  strong  presumptive  evidence  against  any  additional  items ;  but 
real  errors  or  omissions  are  to  be  allowed  for.  Loveridge  v.  Botham,  1 
B.  &  P.  49.  Where  the  bill  had  been  taxed  previously  to  the  sigjned  bill 
being  delivered,  the  master's  allocatur  was  not  conclusive  against  the 
plaintiff  on  a  plea  of  nunquam  indebitatus,  but  only  strong  evidence  that 
no  more  is  due;  Beck  v.  Cleaver,  9  Dowl.  Ill;  there  the  difference  of 
amount  depended  on  when  the  retainer  of  the  plaintiff  was  revoked.  It 
is  a  good  defence  tiiat  the  plaintiff  undertook  the  cause  gratis ;  and  the 
declaration  of  his  clerk  to  that  effect,  when  he  attended  to  tax  costs,  is 
evidence  for  the  defendant.  Ashford  v.  Price,  3  Stark.  185.  The  stat. 
33  &  34  Yict.  c.  28,  ss.  4,  11,  does  not  require  that  an  agreement  with  the 
client  **  to  charge  him  nothing  if  he  lost  the  action,  and  to  take  nothing 
for  costs  out  of  any  money  that  might  be  awarded  to  him  in  such  action, 
should  be  in  writing.  Jennings  v.  Johnson,  L.  B.,  8  C.  P.  425.  If  a  soli- 
citor undertake  to  cnarffe  a  client  only  costs  out  of  pocket,  ^*  in  case  the 
damages  or  costs  should  not  be  recoverable,"  and  the  client  recovers,  but 
tiie  defendant  becomes  insolvent,  the  solicitor  is  not  limited  to  costs  out 
of  ]^ocket.  In  re  Stretton,  14  M.  &  W.  806.  The  plaintiff  is  primd  facie 
entitled  to  be  paid  for  professional  services;  but,  where  the  defendant 
proves  facts  which  are  evidence  of  gratuitous  services,  the  jury  ought  not 
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to  be  told  ''  to  find  for  the  plaintiff  unless  the  defendant  has  establiahed 
bis  defence,"  but  should  be  asked  whether,  taking  all  the  evidence 
together,  the  plaintiff  has  proved  his  title  to  payment ;  for  the  onus  of 
proof  lies  on  him,  and  if  the  matter  is  made  doubtful  in  their  minds  by 
the  evidence,  they  ought  to  find  for  the  defendant.  HingesUm  y.  KtsUy, 
18  L.  J.,  Ex.  360. 

Negligence  or  misconduct  of  plaintiff,']  The  plaintiff's  negligence  in  the 
conduct  of  the  business  cannot  be  set  up  as  a  defence,  if  it  has  not  been 
such  as  to  deprive  the  defendant  of  all  oenefit;  Templer  v.  M^LacMan^  2 
N.  B.  136 ;  but  where  such  has  been  the  case,  as  where  the  defendant's 
appeal  agaonst  the  removal  of  a  pauper  wholly  failed  from  the  plaintiff 
going  to  the  wrong  sessions  and  wrongly  signing  the  notices  himself,  the 
plaintiff  cannot  recover ;  Huntley  v.  Bulwer,  6  N.  C.  Ill ;  and  if  a  solicLtor 
conducting  a  suit  commits  an  act  of  negligence  by  which  all  the  previons 
steps  become  useless  in  the  result,  he  can  recover  for  no  paxt  of  his 
business.  Bracey  v.  Carter,  12  Ad.  &  E.  373.  So  where  an  indictment 
for  perjury  faUed  for  misnomer  of  the  commissioner  before  whom  it  was 
committed,  and  the  juiy  found  gross  negligence,  the  plaintiff  cannot 
recover ;  Lewis  v.  Samuel,  8  Q.  B.  685 ;  even  mough  the  client  was  only 
to  pay  costs  out  of  pocket,  which  was  all  the  plaintiff  sought  to  recover^ 
S.  G.  A  solicitor  cannot  recover  costs  of  suit  m  an  inferior  court,  which, 
as  he  ought  to  have  known,  had  no  jurisdiction  in  the  matter,  and  was 
restrained  by  prohibition.  See  Bohinson  v.  Emanuel,  L.  B.,  9  C.  P.  415» 
416.  So  if  a  solicitor  sue  in  a  court  which  is  without  adequate  powers 
to  examine  material  witnesses  out  of  the  jurisdiction,  and  tiie  suit  fail 
accordingly,  he  cannot  recover  his  costs  of  the  suit ;  but  he  may  reoovcor 
the  costs  of  letters  before  suit  demanding  the  debt.  Cox  v.  Leach^  1  C.  B.» 
N.  S.  617;  26  L.  J.,  C.  P.  125.  So  where  a  solicitor  commences  aa 
action  on  two  forei^  bills,  without  having  first  ascertained  whether  they 
had  been  specially  mdorsed  to  his  client,  which  the  solicitor  knew  was 
necessary  by  the  foreign  law,  and  the  action  is  discontinued  for  want  of 
such  indorsement,  he  can  recover  no  costs.  Long  v.  OrH,  18  0.  B.  610 ; 
26  L.  J.,  C.  P.  127.  If  a  solicitor,  through  inadvertence  or  inexperience, 
do  useless  work,  he  cannot  recover  anything  for  it.  HiU  v.  Feather^ 
stonhaugh,  7  Bing.  569.  And  entire  items  for  useless  work  may  be 
expunged.  Shaw  v.  Arden,  9  Bing.  287.  But  if  there  be  other  causes 
conducmg  to  the  loss  of  the  benefit  besides  the  plaintiffs  negligence,  the 
negligence  is  no  defence.  Dax  v.  Ward,  1  Stark.  409.  It  was  no  defence 
to  an  action  for  business  done  in  defendins;  a  suit,  that  the  plaintiff  was 
instructed  to  put  in  a  plea  for  delay,  which  he  neglected  to  do.  Johnson 
V.  Alston,  1  Camp.  176.  Nor  that  the  plaintiff  refused  to  go  on  with  a 
suit  in  Chancery,  if  the  defendant  did  not  supply  him  with  money; 
Bowson  V.  Earle,  M.  &  M.  538 ;  for  though  a  solicitor  cannot  suddenly 
and  without  notice  abandon  a  cause,  yet  if  he  give  reasonable  notice,  he 
is  at  liberty  to  discontinue  the  conduct  of  it,  on  the  refusal  by  the  client 
to  supply  him  with  money;  and  he  may  recover  for  the  work  done. 
Vansandau  v.  Brownie,  9  Bing.  402.  Where  a  solicitor  prepares  for  a  (dient 
a  document  which  turns  out  to  be  illegal,  but  with  regard  to  the  legality 
of  which  there  was  reasonable  doubt,  he  is  entitled  to  recover  for  preparing 
it.  Potts  V.  Sparrow,  6  C.  &  P.  749.  The  illegality  must  at  all  events  be 
pleaded ;  S.  C,  1  N.  C.  594 ;  unless  it  makes  the  work  done  wholly  useless ; 
semh,  Tabram  v.  Warren,  1  Tyr.  &  Gr.  153;  Boherts  v.  Barber,  Ghitty, 
Preced.  by  Pearson,  p.  225.  So  the  misinterpretation  of  a  rule  or  order 
(such  as  a  standing  order  of  the  House  of  Lords,  by  a  solicitor  acting  as 
a  parliamentary  agent),  the  construction  of  which  is  doubtful,  is  not  such 
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culpable  negligence  as  to  disentitle  the  plaintifP  to  recover  for  his  work, 
although  in  consequence  of  the  mistake  the  bill  is  withdrawn.  Bulmer  y. 
Oilman,  4  M.  &  Gr.  108 ;  see  also  In  re  Sadd,  34  Bear.  650 ;  34  L.  J.,  Ch. 
662.  It  is  a  good  defence  that  the  plaintiff  paid  no  attention  to  the 
defendant's  case,  but  resided  at  a  distance  from  the  place  where  his  busi- 
ness was  carried  on,  and  that  in  fact  it  was  transacted  there  by  another 
person  employed  by  the  plaintiff;  Taylor  y.  Glasshrooky  3  Stark.  75; 
nopkinaon  y.  amith^  1  Bing.  13 ;  and  this  was  ruled  without  reference  to 
the  success  or  miscarriage  of  the  business  done. 

The  plaintiff's  negligence  may  now  in  any  case  be  set  up  as  a  counter- 
claim j>ro  tanto  under  Bules,  1883,  O.  six.  r.  Z,posty  p.  671. 

Want  of  certificate^  admimon,  &cJ\  The  defendant  may  put  the  plaintiff 
to  proye,  under  a  special  defence,  that  the  plaintiff  had  a  certificate ;  vide 
ante,  pp.  481, 482;  or  was  duly  admitted.  Hill  y.  Sydney ,  7  Ad.  &  E.  956. 
By  the  23  &  24  Vict.  c.  127,  s.  22,  the  Law  List,  purporting  to  be  pub- 
lished by  the  authority  of  the  Commissioners  of  Inland  Beyenue,  and  to 
contain  the  names  of  solicitors  who  haye  obtained  stamped  certificates  for 
the  current  year  (from  16th  November  or  any  later  day  to  15th  November 
in  the  next  year),  on  or  before  the  1st  of  January  in  the  same  year,  shaU, 
until  the  contrary  be  made  to  appear,  be  evidence  in  all  courts,  &c.,  that 
the  persons  named  in  it  as  such  solicitors  are  so  certificated ;  and  the 
absence  of  the  name  of  any  person  from  the  list  shall  be  primd  facie 
evidence  that  he  is  not  so  qualified  to  practise  as  a  solicitor  under  a 
certificate  for  the  current  year ;  but  in  the  latter  case  an  extract  from 
the  BoU  of  Attorneys  under  the  hand  of  the  registrar  for  the  time  being 
(or  of  the  secretary  of  the  Law  Society,  while  that  society  acts  as  regis- 
trar) shall  be  evidence  of  the  facts  appearing  in  the  extract.  See  J.  Act, 
1875,  s.  14. 

Agency  huatnessJ]  Where  one  solicitor  does  business  for  another,  the 
solicitor  who  does  the  business  universally  gives  credit  to  the  solicitor 
who  employs  him,  and  not  to  the  client  for  whose  benefit  it  is  done.  If 
the  solicitor  in  such  case  intends  not  to  be  personally  responsible,  it  is  his 
duty  to  give  express  notice  that  the  business  is  to  be  done  on  the  credit  of 
the  client.  Per  cur,,  Scrace  v.  WhittingUm,  2  B.  &  C.  13.  But  such 
notice,  though  it  may  protect  the  solicitor  from  liability,  will  not  neces- 
sarily make  the  client  liable.  See  Bobbins  v.  Fennell,  11  Q.  B.  248,  256; 
Bobbins  y.  Heath,  Id,  257,  n.;  and  Peatfield  v.  Barlow,  L.  B.,  8  Eq.  6U 
The  usual  agency  terms  are  that  the  agent  should  be  repaid  his  disburse- 
ments, and  receive  half  the  profit  cnarges,  i.e.,  charges  involving  no 
expenditure,  wheUier  they  are  paid  by  the  client  or  not ;  he  is  not  entitled 
to  interest  for  delay  in  payment.     Ward  v.  Lawson,  43  Ch.  D.  353,  C.  A. 

Statute  of  Limitations,']  The  contract  to  conduct  a  suit  is  entire  and 
can  only  be  determined  on  reasonable  notice  that  the  solicitor  will  not 
proceed  without  pa^rment  or  advances  from  the  client;  and  where  the 
suit  ended  within  six  years  the  Statute  of  Limitations  will  not  bar  the 
demand  for  any  part  of  the  business;  Harris  v.  Osboum,  2  Cr.  &  M.  629; 
Martindale  y.  Falkner,  2  C.  B.  706;  Harris  y,  Quine,  L.  B.,  4  Q.  B.  653; 
for  the  solicitor  cannot  in  general  sue  for  his  costs  until  the  suit  is  ended 
or  his  client  dead,  and  the  statute  does  not  run  till  the  happening  of  one 
of  those  events.  Whitehead  v.  Lord,  7  Exch.  691 ;  21  L.  J.,  Ex.  239. 
See,  however.  In  re  Hall  and  Barker,  9  Ch.  D.  538.  The  principle  does 
not  extend  to  miscellaneous  work  done  by  a  solicitor.  Beck  v.  Pierce,  23 
Q,  B.  D.  316,  C.  A. 
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What  amounts  to  actionable  negligence.']  An  error  of  judgment  on  a  point 
of  law,  open  to  reasonable  doubt,  is  not  sufficient ;  Kemp  y.  Burt,  4  B.  & 
Ad.  424 ;  there  must  be  gross  ignorance  or  gross  negligence  in  the  per- 
formance of  his  professional  duties.  Purvte  v.  Landdlf  12  01.  &  F.  91. 
The  solicitor  is  bound  to  bring  a  f  sdr  amount  of  skill,  care  and  knowledge 
to  the  performance  of  his  duty,  and  this  will  be  a  question  of  fact  for  the 
jury  under  the  direction  of  the  judge,  who  will  explain  the  nature  of  the 
duty,  and  the  degree  of  negligence  which  makes  him  responaible.  Hunter 
V.  Caldwell,  10  Q.  B.  69,  83,  Ex.  Ch. 

The  omission  to  take  the  proper  steps  for  renewing  a  writ,  issued  to 
save  the  Statute  of  Limitations,  was  held  to  be  actionable  negligence. 
S.  C.  Where  a  mortgage  was  prepared  under  the  defendant's  adyice,  and 
the  solvency  of  the  mortgagor  was  questionable  to  the  knowledge  of  the 
attorney,  it  was  held  his  duty  to  securch  at  the  Insolvent  Debtore*  Court ; 
and  if  the  lan^age  of  the  defendant  show  that  he  considered  his  search 
expedient,  this  is  evidence  of  his  suspicions;  Cooper  v.  Stephenson,  21 
L.  J.,  Q.  B.  292 ;  but  the  court  dedined  to  say  whether  or  not  searches  of 
this  kind  are  necessarily,  and  in  all  cases,  essential.  Ibid,  See  also 
Langdon  v.  Ood/rey,  4  F.  &  F.  445.  It  may  not  be  part  of  the  duty  of  a 
solicitor  to  know  the  legal  operation  of  conveyances,  out  it  is  his  duty  to 
take  care  not  to  draw  wrong  conclusions  from  deeds  before  him,  but  to 
lay  them  before  counsel,  or  draw  the  conclusions  at  his  own  peril ;  and 
therefore  where  a  solicitor  acted  on  the  advice  of  counsel  to  whom  he  had 
mis-stated  the  legal  effects  of  certain  deeds  which  did  not  accompanv  the 
case,  this  was  held  evidence  for  the  jury  of  negligence  for  whidi  he 
was  responsible.  Ireaon  v.  Pearman,  3  B.  &  C.  799.  As  to  a  solicitor's 
liability  for  investing  his  client's  money  by  way  of  mortgage  on  an  in- 
sufficient security,  see  Dooby  v.  Watson,  39  Ch.  D.  178. 

A  solicitor  instructed  to  take  or  to  defend  legal  proceedings  is  liable  for 
failure  by  reason  of  his  own  culpable  neglect ;  as  where  he  was  retained 
to  proceed  on  a  statute  against  an  apprentice,  and  he  proceeded  under  a 
wrong  section  of  the  statute  as  against  a  servant;  Hart  v.  France,  6  CI.  &. 
F.  193 ;  or  where  the  solicitor  and  his  witnesses  were  absent  when  a  cause 
was  called  on;  and  the  counsel  had  a  brief  and  was  present,  and  wba 
obliged  to  withdraw  the  record ;  Hawkins  v.  Harwood,  4  Exch.  503 ;  or 
where  he  sued  in  an  inferior  court,  which,  as  he  ought  to  have  known, 
had  no  jurisdiction  in  the  matter,  and  was  restrained  oy  prohibition.  See 
Robinson  v.  Emanuel,  L.  B.,  9  C.  P.  415,  416. 

There  are  numerous  other  coses  on  this  subject,  and  they  establish,  in 
general,  that  a  solicitor  is  liable  for  the  consequence  of  ignorance  or  non- 
observance  of  the  rules  of  practice  of  the  court  in  which  he  sues ;  for  the 
want  of  care  in  the  preparation  of  the  cause  for  trial ;  or  of  attendance 
thereon  with  his  witnesses ;  and  for  the  mismona^ment  of  so  much  of 
the  conduct  of  a  cause  as  is  usually  allotted  to  sohcitors.  But  he  is  not 
answerable  for  error  ill  judgment  upon  points  of  new  occurrence,  or  of 
nice  or  doubtful  construction,  or  such  as  are  usually  intrusted  to  counsel. 
His  liability  must,  however,  depend  upon  the  nature  and  description  of 
the  mistake  or  want  of  skill  which  has  been  shown,  and  he  cannot  shift 
from  himself  such  responsibility  by  consulting  counsel  where  the  law 
would  presume  him  to  nave  the  knowledge  himself.  Godefroy  v.  Dalton, 
6  Bing.  467-9,  per  cur.    See  Zee  v.  Walker,  L.  E..  7  C.  P.  121. 

A  solicitor  will  be  liable  to  an  action,  at  least  for  nominal  damages,  lor 
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eompromiging  an  action  against  the  express  directions  of  bis  client, 
though  the  compiomise  be  really  for  the  oenefit  of  the  client ;  Butler  y. 
Knight f  L.  B.,  2  Ex.  109 ;  and,  under  such  circumstances,  it  is  no  defence 
that  the  solicitor  acted  under  the  advice  of  counsel  retained  to  conduct  the 
cause.  Fray  v.  Voules,  1  E.  &  E.  839;  28  L.  J.,  Q.  B.  232.  A  solicitor 
retained  in  an  action  has  no  implied  authority  after  judgment  in  fayour 
of  his  client,  to  agree  on  his  behalf  to  postpone  execution.  Lovegrove  y. 
WhiiCy  L.  B.)  6  C.  P.  440.  As  to  the  implied  authority  of  a  solicitor  to 
compromise  an  action,  vide  antCy  pp.  277,  278. 

yfheie  the  money  of  a  client  comes  into  tiie  hands  of  a  partner  in  a  firm 
of  solicitors  in  the  ordinary  course  of  their  business  as  stuicitors,  the  firm 
are  liable  to  make  good  any  loss  occasioned  by  the  partner's  defalcation. 
8t.  Avhyn  y.  Smart,  L.  B.,  5  Eq.  183;  L.  B.,  3  Ch.  646;  Dundmald,  EL 
of  y.  Mastermany  L.  B.,  7  Eq.  504.  So  in  the  case  of  negotiable  bonds 
of  the  client.  Cleather  y.  Twisden,  24  Ch.  D.  731 ;  afi&rm.  as  to  law,  but 
reyersed  on  facts  in  C.  A.,  28  Oh.  D.  340.  A  sum  of  money  received  to 
be  invested  on  a  specific  mortgage  falls  within  this  rule;  Harman  v. 
Johneon,  2  E.  &  B.  61 ;  22  L.  J.,  Q.  B.  297 ;  but,  not  a  sum  left  to  be 
invested  on  mortgage  generally,  for  this  is  the  business  of  a  scrivener, 
and  does  not  fall  wiuiin  the  province  of  a  solicitor  merely  as  such.  S.  G. ; 
Plumer  v.  Gregory y  L.  B.,  18  Eq.  621.  Nor  are  the  firm  liable  for  money  re- 
ceived by  a  partner  qud  trustee ;  Dundonaldy  El,  of  v.  MoMermaUy  supra ;  or 
otherwise  man  in  a  professional  capacity.  Cleather  v.  Twiederty  C.  A., 
mipra. 

A  solicitor  when  making  a  special  a^eement  under  the  Attorneys  and 
Solicitors  Act,  1870  {aniCy  p.  484),  with  reference  to  his  fees,  cannot 
stipulate  that  he  shall  not  be  liable  for  negligence,  as  such  condition  is  by 
sect.  7  wholly  void. 

Damages,']  This  action  is  maintainable,  though  the  damages  be  only 
nominal ;  Godefroy  y.  Jay,  7  Bing.  413,  adopting  the  rule  in  Marzetti  v. 
WilliamSy  1  B.  &  Ad.  415 ;  Fray  v.  VouleSy  supra ;  and  where  the  plaintiff 
shows  that  the  solicitor  has  been  guilty  of  negligence,  as  by  letting  judg- 
ment go  by  default  in  an  action  which  he  was  retained  to  defend  for  the 
plaintiff,  it  is  for  the  defendant  (the  solicitor)  to  show  that  the  plaintiff 
had  no  defence  in  that  action,  and  not  for  the  plaintiff  to  begin  by  show- 
ing he  had  a  good  defence,  and  so  had  been  damaged  by  the  judgment 
by  default.  Uodefroy  v.  e/lay,  supra.  See  also  Whiteman  v.  Hawhitis,  4 
0.  P.  D.  13.  As  to  damages  wnere  the  solicitor  has  compromised  the 
action  contrary  to  his  client's  instructions,  Butler  y.  Knighty  supra ; 
and  where  he  has  improperly  sold  his  client's  land  imder  a  power  of  sale, 
Cockburn  v.  Edtvardsy  16  Ch.  D.  393. 


Defence, 

Statute  of  Limitatione.']  As  the  action  can  be  maintained  without 
showing  special  damage  (supra),  it  follows  that  the  Statute  of  Limitations 
runs  from  the  breach  of  duty  complained  of ;  Howell  y.  Young,  5  B.  &  C. 
259 ;  and  not  from  tiie  first  discovery  of  the  default ;  S.  C,  Short  y. 
McCarthy,  3  B.  &  A.  626 ;  nor,  from  the  occurrence  of  the  conseauential 
damage ;  S.  CC. ;  Smith  v.  Fox,  6  Hare,  386 ;  nor  is  the  remeay  kept 
alive  by  the  defendant's  admission  of  his  responsibility  within  six  years. 
Sh(yrt  v.  McCarthy,  eupra.  Under  the  Trustee  Act,  1888  (51  &  52  Vict, 
c.  59),  s.  8  (1),  vide  post,  p.  647,  the  defence  now  extends  to  cases  where 
the  solicitor  was  a  trustee,  *'  except  where  the  claim  is  founded  upon  any 
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fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  partj^  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof  still  retained 
oy  the  trustee,  or  previously  received  by  the  trustee  and  converted  to  his 
use.*' 


ACTION  BY  SUEGEONS  OE  OTHER  MEDICAL  PEACTITIONEBa 

The  following  are  the  statutes  which  relate  to  the  qualifications  of 
medical  practitioners,  and  their  capacity  to  sue. 

The  Apothecaries  Act  (55  Gheo.  3,  c.  194),  s.  20,  prohibits  any  person 
from  acting  or  practising  as  an  apothecary  without  having  obtained  a 
certificate  rrom  the  Court  of  Examiners  of  the  Apothecaries'  Company. 
See  Damt$  v.  Mahma,  29  Ch.  D.  596,  C.  A.  Bv  sect.  21,  no  apothecary 
shall  be  allowed  to  recover  any  charges  claimed  by  him  in  a  court  of  law, 
unless  he  shall  prove  at  the  trial  that  he  has  obtamed  such  certificate. 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90,  amended  by  22  Vict.  c.  21, 
23  Vict.  c.  7,  and  49  &  50  Vict.  c.  48,  s.  2),  provides  for  the  formation  of  a 
general  **  medical  register"  of  all  persons  qualified  to  practice  in  medicine, 
surgery,  and  midwifery ;  and  (sect.  31),  a  person  bo  registered  is  entitled  to 
practise  medicine  or  surgery,  or  both  according  to  his  qualifications,  in  any 
part  of  the  Queen's  dominions,  and  to  demand  and  recover  in  any  couzt 
of  law,  with  **  full  costs  of  suit,"  reasonable  charges  for  professional  aid, 
advice,  and  visits,  and  the  cost  of  any  medicines  or  other  medical  or  snigical 
appliances  rendered  or  supplied  to  patients.  By  sect.  32,  "  no  person  shall 
be  entitled  to  recover  any  charge  in  any  court  of  law  for  any  medical  or 
surgical  advice,  attendance,  or  for  the  performance  of  any  operation,  or 
for  any  medicine  which  he  shall  have  both  prescribed  and  supplied,  unlesB 
he  shsol  prove  upon  Ihe  trial  that  he  is  registered  under  this  Act." 

Bv  sect.  27,  tne  registrar  of  the  general  council,  formed  under  the  Act, 
shall  yearly  cause  tol>e  printed  and  published,  under  the  direction  of  the 
council,  a  register  of  the  names  and  residences  of  all  persons  entitled  to 
be  registered  under  it  and  appearing  in  it  on  the  Ist  January  in  each  year, 
with  their  medical  titles,  diplomas,  and  qualifications,  &c. ;  and  a  copy  of 
this  *'  medical  register  "  for  the  time  being  purporting  to  be  so  printed  and 
published  shall  be  evidence  in  all  courts,  and  before  aJl  justices  and  others, 
that  the  persons  therein  specified  are  registered  according  to  the  Act ;  and 
the  absence  of  the  name  of  any  person  from  such  a  copy  shall  be  evidence, 
until  the  contrary  appear,  that  he  is  not  registered.  Provided  that  in  the 
case  of  a  name  not  in  the  copy  of  the  register,  a  certified  copy  under  the 
hand  of  the  registrar  of  the  general  council,  or  of  any  branch  council,  of 
the  entry  of  the  name  on  the  general  or  local  register,  shall  be  evidenoe 
of  regis&atiou.  As  to  the  form  of  register,  see  Pedgrift  y.  Chevallier,  8 
C.  B.,  N.  S.  240 ;  29  L.  J.,  M.  C.  225. 

By  sect.  55,  the  Act  does  not  extend  to  prejudice  or  affect  the  lawful 
occupation,  trade,  or  business  of  chemists  and  druggists,  and  dentists,  so 
far  as  the  same  extend  to  selling,  compounding,  or  cUspensing  medicines. 
But  if  a  chemist  prescribe  he  must  show  regis&ation,  as  sect.  55  exempts 
chemists  only  so  far  as  selling,  compounding,  and  dispensing  medicine. 
See  Apothecaries*  Co,  v.  Qreenoughy  1  Q.  B.  799. 

The  Medical  Act,  1886  (49  &  50  Vict.  c.  48),  s.  28,  repeals  sect.  31, 
supra,  and  by  sect.  6,  provides  that  a  medical  practitioner  registered  on 
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or  after  June  Ist,  1887  (see  sect.  24,  in/ra^,  is  entitled  to  practise  medicine, 
surgery,  and  midwifery,  and  to  recover  m  due  course  of  law  in  respect  of 
sacD,  practice  any  expenses,  charges  in  respect  of  medicaments,  or  any 
fees  to  which  he  may  be  entitled.  But,  by  sect.  24,  the  Act  does  not 
increase  or  diminish  the  priyileges  in  respect  of  his  practice,  of  an^  person 
restored  before  June  Ist,  1887,  and  he  is  entitled  to  practise  in  pur- 
suance of  the  qualification  then  possessed  by  him  in  medicine,  surgery,  or 
midwifery,  or  any  of  them,  according  as  he  was  then  entitled,  but  not 
further  or  otherwise. 

The  language  of  the  Medical  Act,  1858,  s.  32,  resembles  that  of  the  Apo- 
thecaries Act,  55  Geo.  3,  c.  194,  s.  21  {arUe,  p.  492),  under  which  Act  many 
of  the  following  cases  were  decided.  Proof  of  (qualification  is  a  condition 
precedent  to  recovery,  but  the  want  of  qualification  must  now  be  specially 
pleaded.  See  Bules,  1883,  0.  xix.  rr.  15,  20,  ante^  op.  301,  302.  The 
provisions  above  as  to  proof  of  registration  are  probably  only  cumulative, 
and  plaintiff  may  prove  it  by  procniction  of  a  **  local  register,"  or,  utaemh,, 
by  an  examined  copy,  or  by  a  copy  certified  as  in  the  case  of  public  books 
under  14  &  15  Yict.  c.  99,  s.  14.  See  ante^  pp.  97 — 101.  The  qualification 
of  an  apothecary  may  be  proved  by  certificate  under  14  &  15  Yict.  c.  99, 
B.  8,  ante,  p.  101.  The  identity  of  the  plaintiff  and  the  person  named  in 
the  register  will  be  presumed.  Simpson  v.  Dismore,  9  M.  &  W.  47.  The 
register  only  shows  registration  down  to  the  preceding  January,  but  the 
plaintiff's  continuance  on  the  register  wiU  probably  be  presumed,  in  con- 
formity with  the  ordinary  presumption  of  things,  remaining  in  statu  ^o; 
ante,  p.  34.  To  entitle  the  plaintiff  to  recover  for  services  and  medicmes 
supphed,  he  must  have  had  the  necessary  qualification,  and  be  registered 
in  respect  thereof,  at  the  time  the  services  were  rendered  and  the  medi- 
cines supplied.  Leman  v.  ffouseley,  L.  B.,  10  Q.  B.  66;  dissenting  from 
Turner  T,  Reynall,  14  C.  B.,  N.  S.  328;  32  L.  J.,  C.  P.  164;  in  which 
case  the  provisions  of  the  Apothecaries  Act,  s.  21,  anie,  p.  492,  seem  to 
have  been  overlooked;  see  per  Blackburn,  J.,  L.  E.,  10  Q.  B.  69.  The 
plaintiff,  although  duly  qualified  and  re^jstered,  cannot  recover  for 
medical  services  rendered  exclusively  by  his  assistant  who  was  neither 
qualified  nor  registered.  Howarth  v.  Brearley,  19  Q.  B.  D.  303,  dissent- 
ing from  the  judgments  of  Erie,  C.  J.,  and  Byles,  J.,  in  Turnery,  ReyndU, 
supra. 

Sect.  31  only  enables  persons  registered  to  practise  medicine  or  surgery 
**  according  to  their  qualifications ; ''  hence,  where  the  plaintiff's  qualifi- 
cation is  to  practise  surgery  only,  he  cannot  recover  for  attendance  in  a 
medical  case,  for  he  is  not  withm  the  section,  and  is  prohibited  from  re- 
covering by  the  Apothecaries  Act,  s.  21  {ante,  p.  492).  Allison  v.  ffaydon, 
4  Bing.  619 ;  Leman  v.  Fletcher,  L.  B.,  8  Q.  B.  319.  He  might,  however, 
recover  for  medicine  administered  as  ancillary  to  a  surgical  case;  vide 
6,  CC.  See  also  on  this  section,  per  Bramwell,  B.,  Fllis  v.  Kelly,  6 
H.  &  N.  226;  better,  30  L.  J.,  M.  C.  35,  37.  But  a  medical  man  regis- 
tered on  or  after  June  1st,  1887,  may  practise  in  either  branch.  See 
49  &  50  Vict.  c.  48,  s.  6,  ante,  p.  492.  Sect.  32  of  21  &  22  Vict.  c.  90,  is 
not  confined  in  its  operation  to  actions  against  the  patients  themselves, 
but  extends  to  a  case  where  a  third  person  has  guaranteed  payment  for 
medical  attendance,  &c.,  or  is  primarily  liable  for  it,  as  supplied  on  his 
credit.  So,  a  medical  practitioner,  engaged  by  another  to  attend  his 
patients  in  his  absence,  cannot  recover  the  price  of  his  services  without 
proof  of  registration,  JDe  la  Rosa  v.  Prieto,  16  C.  B.,  N.  S.  578 ;  33  L.  J., 
0.  P.  262;  but  semhle,  that  an  unregistered  assistant  may  recover  his 
salary  from  a  registered  practitioner ;  per  cur,  S.  0.  The  Act  applies  to 
medical  attendance  given  on  board  a  foreign  man-of-war  in  an  English 
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port.  S.  0.  By  sect.  46,  the  genera]  council  may  dispense  with  the  pro- 
visions of  the  Act,  or  its  own  regulations,  in  &your  of  certain  persons 
practising  before  the  Act  passed.  A  resident  physician  or  medical  officer 
of  an  hospital  solely  for  foreigners  (not  being  a  British  subject)  is  not 
affected  by  tiie  Act  if  he  has  a  foreign  degree  or  diploma  of  M.D.,  and  has 
passed  sudi  examination  as  entitles  him  to  practise  in  his  own  oonntiy, 
and  is  in  no  other  medical  practice  except  as  such  resident  offioer ;  22  Y iot. 
0.  21,  s.  6. 

By  the  Dentists  Act,  1878  (41  &  42  Yict.  o.  33),  s.  5,  a  person  registered 
imder  that  Act  may  practise  dental  surgery ;  and  no  person  who  is  not 
registered  under  that  Act,  or  is  a  legally  qualified  medical  practitioner,  is 
entitled  to  reooyer  any  fee  for  any  dental  operation,  attendimoe,  or  advice. 
As  to  evidence  of  registration,  see  sect.  29. 

By  the  Veterinary  Surgeons  Act,  1881  (44  &  45  Vict.  c.  62),  s.  17  (2), 
no  person  not  for  the  time  being  on  the  register  of  veterinary  surgeons, 
or  who  on  the  27th  August,  1881,  held  the  veterinanr  certificate  of  the 
Highland  and  Agricultural  Society  of  Scotland,  shcJl  be  entitled  after 
31st  December,  1883,  to  recover  any  fee  for  performing  any  veterinary 
operation  or  for  giving  attendance  or  advice. 

The  superintendent  of  a  station  of  a  railway  company  cannot,  as  sach, 
and  without  express  authority,  make  the  company  liable  for  a  suigeon's 
bill  for  attendaiice  on  a  person  injured  by  an  accident  on  the  raaXway ; 
Cox  V.  Midland  Counties  By,  Co.,  3  £<xch.  268 ;  but  the  general  manager 
of  a  railway  has,  incidental  to  his  employment,  authority  to  Innd  the 
company  to  pay  for  surreal  attendance  oestowed  at  his  request  on  a  eer^ 
vant  of  the  company  injured  by  an  accident  on  their  railway.  Walker  v. 
Ot,  W,  By.  Co.,  li.  E,,  2  Ex.  228. 

Defence. 

If  the  defendant  have  received  nojbenefit,  in  consequence  of  the  plaintiff's 
want  of  skill,  the  latter  cannot  recover.  Kannen  v.  M* Mullen,  Peake,  59 ; 
Diiffit  V.  James,  dted  7  East,  480.  But  the  remxmeration  of  a  practitioner 
who  has  used  due  skill  and  diligence  does  not  depend  on  his  effecting  a 
cure.  In  the  case  of  a  surgeon,  if  an  operation  which  might  have  been 
useful  have  failed  in  the  event,  he  is  nevertheless  entitled  to  charge ;  but 
if  it  could  have  been  useful  in  no  event,  he  has  no  claim.  Per  Alderson,  J., 
in  Hill  V.  Feaiherstonhavgh,  7  Bing.  574. 


Physicians'  Fees. 

At  common  law,  a  physician  could  maintaiii  no  action  for  his  fees; 
Charley  v.  Bolcot,  4  T.  B.  317;  nor  for  travelling  expenses;  Veitch  v. 
Bussell,  3  Q.  B.  928 ;  unless  there  was  a  special  contract  proved  by  un- 
ambiguous evidence,  and  not  by  mere  letteors  acknowledging  a  "debt"  or 
an  **  account,"  in  vague  general  terms;  S.  C. ;  AU.'Oen,  v.  B.  College  of 
Physicians,  infra ;  or  unless  he  had  rendered  services  as  a  surgeon.  Bat- 
tershy  v.  Lawrence,  Car.  &  M.  277.  But  the  Medical  Act,  1886,  s.  6  {anU^ 
p.  402),  replacing  the  Medical  Act,  1858,  s.  31,  gives  a  general  rigat  of 
action  to  all  registered  medical  practitioners ;  and  a  physician,  if  regis- 
tered, may  now  sue  without  proof  of  any  express  contract  or  impued 
imderstanding  with  the  patient  that  he  should  be  paid.  Otbhon  y.  Bttdd, 
2  H.  & 0.  92;  32  L.  J.,  Ex.  182.  By  that  section,  however,  anyooU^of 
physicians  in  the  United  Kingdom,  may  make  a  bve-law  that  their  feuows 
shall  not  sue  for  their  fees;  and  if  they  do,  the  bye-law  may  be  pleaded 
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in  bar.  The  Boyal  College  of  PhysidaiiB  has  passed  such  a  bye-law,  but 
this  does  not  include  members.  Vide  S.  0.  That  college  can  grant 
licences  without  restricting  their  licentiates  from  compounding  and  selling 
the  medicine  they  prescribe.  Att.'Gen,  y.  B,  College  of  Physicians,  1  J.  £ 
H.  661;  SOL.  J.,  Ch,  767. 


ACTION  FOB  WAGES  AND  WEONGFUL  DISMISSAL. 

In  an  action  by  a  servant  for  his  wages  the  plaintiff  must  prove  a 
hirine,  of  which  service  will  be  evidence,  the  length  of  time  of  service, 
and  me  amount  of  wages  due. 

An  indefinite  hiring  in  the  case  of  servants,  without  mention  of  time, 
is  presumably  a  hirmg  for  a  year.  lAlley  v.  Eltviny  11  Q.  B.  742; 
'rumtr  V.  Bobinsony  infra.  The  fact  that  the  wages  are  payable  monthlj 
makes  no  difference.  And  if,  during  the  year,  the  master  dismiss  his 
servant  without  cause,  the  latter  is  entitled,  as  damages,  to  his  wages 
untU.  the  end  of  the  year.  Beeston  y.  Collyer,  4  Bing.  309;  Fawcett  v. 
(hsht  oB,  &  Ad.  904.  See,  however,  as  to  damages,  posty  p.  499.  If  the 
servant  leave  his  service  during  the  year  without  good  cause,  he  cannot 
recover  any  of  the  current  wages ;  AuUman  v.  BoulnoiSy  2  C.  &  P.  610. 
So,  if  he  be  discharged  for  good  caiise  during  the  year,  either  by  his 
master  or  a  magistrate's  order ;  LilUy  v.  Elwin,  supra ;  Bidgvmy  v.  ffun- 
get  ford  Market  Co,,  3  Ad.  &  E.  171 ;  even  thougn  the  master  has  reco- 
vered damages  against  him  for  the  misconduct.  Turner  y.  Bohinson,  6 
B.  &  Ad.  769.  So,  if  the  servant  die  during  the  year.  Plymouth  y. 
Throgmorton,  1  Salk.  66.  But  where  S.  was  employed  as  consulting 
engineer,  at  600/.  payable  in  equal  quarterly  instalments,  for  16  months, 
to  complete  certain  works,  and  died  after  two  instalments  became  due, 
but  before  the  work  was  finished,  his  administrator  was  held  entitled  to 
^Cecover  the  two  instalments.  Stubhs  v.  Holywell  By,  Co,,  L.  B.,  2  Ex.  311. 
The  rule  that  an  indefinite  hiring  is  to  be  taken  as  a  yearly  one  is  not  a 
rule  of  law;  but  the  jury  are  to  say  what  the  terms  of  hiring  were, 
judging  from  the  circumstances  of  the  case,  including  evidence,  if  any,  of 
usage ;  thus,  on  an  indefinite  hiring  at  certain  weekly  waees,  the  jury 
may  infer  that  the  hiring  is  weekly.  Baxter  v.  Nurse,  6  M.  &  Gr.  936. 
So,  a  hiringat  **  21,  2s,  a  week  for  one  year,"  Bohertson  v.  Jenner,  15  L.  T., 
N.  S.  614,  BramweU,  B. ;  or  at  **  21,  a  week  and  a  house,"  Evans  v.  Boe, 
L.  B.,  7  C.  P.  138  ;  is  a  hiring  by  the  week  and  not  by  the  year.  See 
also  B,  v.  Droitwich,  3  M.  &  S.  243.  And  where  there  is  such  a  written 
contract,  oral  evidence  that,  at  the  time  it  was  simed,  it  was  intended  to 
be  a  hiring  for  a  year,  is  inadmissible.  Evans  v.  Boe,  supra.  Where  the 
plaintiff  was  engaged  as  a  clerk  at  a  yearly  salary  of  160/.,  and  was  paid 
nis  wages  weekly,  and  accepted  a  month's  notice  as  determining  his 
service,  and  afterwards  re-entered  the  service  at  a  salary  of  260/.,  and 
was  paid  weekly ;  it  was  held  properly  left  to  the  jury  to  say  whether  the 
last  luring  was  on  the  same  terms  as  the  first,  and  weU  determined  by  a 
month's  notice.  Fairman  v.  Oakford,  6  H.  &  N.  636  ;  29  L.  J.,  Ex.  469. 
In  the  case  of  the  master  of  a  ship,  the  hiring  is  not  for  a  year  certain, 
and  reouires  reasonable  notice  to  determine  it.  Creen  y.  Wright,  1  C.  P.  D. 
691.  Questions  m^  arise  as  to  whether  the  hiring  is  even  a  weekly  one. 
See  Warburton  y.  lUy worth,  6  Q.  B.  D.  1,  C.  A. 
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With  regard  to  a  menial  or  domestic  servant,  there  is  a  common  ander'- 
etanding  (except  where  a  different  custom  is  shown  to  prevail),  though  the 
contract  is  for  a  year,  that  it  may  be  dissolved  by  either  party  on  giving  a 
month's  warning  or  a  month's  wages.  BeesUm  v.  CoUyer,  4  Bing.  313,  per 
Gaselee,  J. :  FawceU  v.  Cash,  5  B.  &  Ad.  908  ;  Nowlan  v.  AU^^  2  C.  K. 
&  B.  54.  In  such  cases,  if  the  master  without  reasonable  cause  turn  the 
servant  away  without  notice,  the  latter  would  be  enabled  to  recover  a 
month's  wages,  beyond  the  arrears ;  Robinson  v.  Hindman,  3  Esp.  235 ; 
the  claim  must  be  for  wrongful  dismissal,  and  not  for  work  and  labour ; 
Fewings  v.  Tisdaly  1  Exch.  295 ;  recognizing  Smith  v.  Haytoard,  7 
Ad.  &  E.  544,  and  dissenting  from  Eardly  v.  Price,  2  N.  B.  333 ;  on 
this  special  claim  the  servant  can  only  recover  the  month's  wages,  and 
not  the  wages  down  to  the  dismissal.  Hartley  v.  Harman,  11  Ad.  &  £. 
798. 

The  term  *'  menial  servant"  within  this  rule  includes  a  head  gardener, 
though  living  in  a  separate  house  in  his  master's  grounds.  Nowlan 
V.  Ablett,  supra;  Johnson  y.  Blenkinsop,  5  Jur.  670,  T.  T.  1841,  Q.  B. 
So,  a  huntsman,  although  hired  at  vearly  wages,  with  perquisites  iJiat 
•cannot  be  fully  reaUzed  till  the  end  of  the  year.  NicoU  v.  Greaves,  17 
0.  B.,  N.  S.  27  ;  33  L.  J.,  C.  P.  259.  But  does  not  include  a  govemeas. 
Todd  V.  Kerrich  or  Kella^e,  8  Exch.  151 ;  22  L.  J.,  Ex.  1. 

Although  a  ^neral  hiring  of  an  agent  at  a  certain  sum  per  annum, 
fiimply,  is  a  hirmg  for  a  year,  yet  a  custom  to  discharge  upon  notice  may 
be  engrafted  on  such  general  hiring  though  the  contradrbe  in.  writing,  if 
the  terms  are  not  inconsistent  with  the  custom ;  and  they  are  not  inoon- 
fiistent  where  the  hiring  was  at  a  yearly  salary,  stipulating  for  a  gratuity 
at  the  end  of  a  year  on  approval.  Metzner  v.  Bolton,  9  Exch.  518 ;  2i3 
L.  J.,  Ex.  130;  Parker  v.  Ibbetson,  4  0.  B.,  N.  S.  346 ;  27  L.  J.,  C.  P, 
236.  The  custom  must  be  of  some  reasonable  antiquity  and  standing, 
uniform  and  sufficiently  notorious  and  well  understood  that  people  would 
make  their  contracts  on  the  supposition  that  it  exists.  FoxaU  v.  Inter- 
national Land  CredU  Co.,  16  L.  T.,  N.  S.  637,  Byles,  J.  Whether  a 
written  contract  excludes  the  custom,  is  for  the  judge,  and  not  for  the 
jury,  to  decide.  Parker  v.  Ibhetson,  supra.  When,  nowever,  the  hiring 
IS  expressly  for  a  time  certain,  a  cujstom  of  the  trade  for  a  master  or  .a 
servant  to  determine  it  at  any  time  without  notice  is  inadmissible  to  con- 
trol the  contract.  Peters  v.  Staveley,  15  L.  T.,  N.  S.  275;  M.  T.  1866, 
Q.  B.  In  Fairman  v.  Oak/ord,  ante,  p.  495,  Pollock,  0.  B.,  observed 
''that  iuries  in  London  usually  find  that  clerks  are  entitled  to  three 
months  notice."  29  L.  J.,  Ex.  460.  Accord.  FoocaU  v.  International  Land 
Credit  Co.,  supra.  In  Darke  v.  Orosvenor  Hotel  Co.,  Q.  B.,  T.  T.,  1865, 
ex.  rel,  editoris,  the  court  awarded  the  secretary  of  that  public  company 
three  months'  salary  in  lieu  of  notice.  In  the  case  of  the  employment  of 
Au  advertising  and  canvassing  agent,  the  jury  found  that  a  month's  notice 
was  sufficient.  Hiscox  v.  BatchdJor,  15  L.  T.,  N.  S.  543.  It  was  in  this 
case  said  to  make  no  difference,  whether  the  remuneration  is  by  salary  or 
commission ;  S.  C.  Id.  cor.  Byles,  J.  See,  however,  Rhodes  v.  Forwood 
and  Ex  pte.  Madure,  cited  post,  p.  498.  On  the  question  of  notice  it  may 
be  material  to  consider  whether  there  exist  a  contract  of  service  between 
the  parties.  See  on  this  point,  B.  v.  Negus,  L.  B.,  2  0.  G.  34,  and  cases 
there  cited.     See  also  further,  sub  tit.  Work  as  agents,  post,  pp.  563,  564. 

It  has  never  been  decided  whether,  on  a  hiring  for  a  year  without  any 
express  contract  as  to  notice,  if  the  service  continue  beyond  the  first  year, 
eitner  party  can  determine  the  contract  at  the  end  oi  the  current  year 
without  notice,  or  whether  a  reasonable  notice  ought  to  be  given  pre- 
viously.   See  Beeston  v.  Collyer,  4  Bing.  309.    A  contract  "  for  one  whole 
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year,  and  so  from  year  to  year  so  long  as  the  parties  should  respectively 
please/'  can  only  be  determined  at  the  end  of  a  current  year.  WilliarM  y. 
Byrne,  7  Ad.  &  E.  177 ;  and  aemhle,  by  reasonable  notice;  Id,  182.  An 
agreement  between  master  and  servant,  '*to  be  binding  between  the 
parties  for  twelve  months  certain  from  the  date,  and  to  continue  from 
time  to  time  until  three  months'  notice  be  given  by  either  party,"  may  be 
determined  by  three  months'  notice  expiring  at  the  end  of  the  first  year. 
Brown  Y,  Symons,  8  C.  B.,  N.  8.  208;  29  £.  J.,  C.  P.  251.  An  agree- 
ment '*for  twelve  months  certain,  after  which  time  either  party  should 
be  at  liberty  to  terminate  the  agreement "  by  three  months'  notice,  may 
be  determined  without  notice  at  the  end  of  me  twelve  months.  LangUm 
V.  Carleton,  L.  B.,  9  Ex.  57,  diss.  Kelly,  G.  B.  8ed  qucere.  An  agree- 
ment of  hiring  for  six  months  and  **  six  months'  notice  from  either  side 
to  terminate  the  agreement,"  may  be  determined  at  any  time  after  the 
expuration  of  the  first  six  montiis.  Keon  v.  Hart,  I.  it.,  2  0.  L.  138, 
O.T. ;  Ir.  Ex.  Ch.,  I.  B.  3  0.  L.  388;  and  see  Byan  v.  Jenkinson,  25 
L.  J.,  Q.  B.  11. 

Where  the  master  has  dispensed  with  the  plaintiff's  services  before  he 
has  entered  on  the  service,  and  has  refused  to  abide  by  his  contract,  the 
servant  may  elect  to  treat  it  as  at  an  end  and  bring  an  action  then  before 
the  time  for  its  commencement  has  arrived.  Hochster  v.  De  La  Tour,  2 
E.  &  B.  678;  22  L.  J.,  Q.  B.  455.  Accord,  Frost  v.  Knigkty  L.  R.,  7  Ex. 
Ill,  Ex.  Ch.  See  also  Johnstone  v.  Milling ,  16  Q.  B.  D.  460,  C.  A.  An 
offer  by  the  plaintiff  to  serve  is  unnecessary ;  readiness  and  willingness 
to  serve,  which  implies  ability,  is  sufficient.  Wallis  v.  Warren,  4  Exch. 
361. 

If  a  servant  misconduct  himself,  the  master  may  turn  him  away  with- 
out any  warning.  Spain  v.  Amott,  2  Stark.  256.  A  refusal  to  obey  a 
lawful  order  (as  to  remain  at  home  at  a  certain  time,  or  to  do  a  proper 
day's  harvest  work,  &c.)  is  a  good  ground  of  dismissal ;  S.  0. ;  Lilley  v. 
Elwin,  11  Q.  B.  742;  however  reasonable  or  urgent  the  excuse  for  the 
servant's  wilful  absence  may  be.  Turner  v.  Mason,  14  M.  &  W.  112.  If 
a  clerk  wrongfully  claim  to  be  a  partner,  the  master  may  dismiss  him 
forthwith  as  derk.  Amor  v.  Fearon,  9  Ad.  &  E.  548.  So,  where  a  clerk 
disobeys  a  direction  to  apply  remittances  in  a  particular  way ;  Smith  v, 
Thompson,  8  0.  B.  44 ;  or,  a  traveller  neglects  immediately  to  remit  sums 
collected,  in  accordance  with  the  terms  of  his  engasement ;  Blenkam  v. 
Hodges*  DisiiUery  Co,,  16  L.  T.,  N.  8.  608,  Byles,  J.;  or  sells  his  em- 
plover's  goods  (wines)  to  a  brothel-keeper ;  Id, ;  or,  where  a  servant 
embezzles,  though  his  wages  due  exceed  what  he  has  embezzled.  Brown 
V.  Croft,  1  Chitty,  Prac.  of  the  Law,  82.  So  where  a  servant  employed 
to  purchase  goods  for  his  master,  accepts  oven  on  a  single  occasion  a 
commission  from  the  seUer  without  his  master's  knowledge.  Boston  Deep 
Sea,  &c.  Co,  v.  Ansell,  39  Ch.  D.  339,  C.  A.  So  where  a  servant  is  guilty 
of  such  misconduct,  outside  his  employment,  as  is  incompatible  with  a 
safe  performance  of  his  duties,  he  mav  be  dismissed ;  as  where  a  confi- 
dential clerk  of  a  firm  of  merchants  who  had  large  dealings  in  securities 
was  in  the  habit  of  speculating  to  an  enormous  amount  in  "  differences  " 
on  the  Stock  Exchange,  vide  post,  p.  552.  Pearce  v.  Foster,  17  Q.  B.  D. 
536,  C.  A.  The  master  is  not  boimd  to  assi^  the  cause  at  the  time  of 
the  dismissal ;  and  where  good  ^und  for  dismissal  existed  at  the  time, 
it  is  immaterial  whether  or  not  it  was  the  real  cause ;  Bidgway  v.  Hunger- 
ford  Market  Co,,  3  Ad.  &  E.  171 ;  or  indeed  whether  the  good  groimd  was 
known  then  to  the  master  or  not  till  a  long  time  after.  Boston  Deep  Sea, 
Ac,  Co,  V.  Ansell,  supra.  Where  the  payment  of  wages  is  at  the  rate  pf 
601,  per  month,  subsequent  misconduct  is  no  answer  to  an  action  for 
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wafles  which  has  then  aoomed  due,  because  there  Tras  a  vested  right  to 
each  month's  wages,  when  the  month  had  elapsed.  Taylor  r.  LairdL,  1 
H.  &  N.  266 ;  25  L.  J. ,  Ex.  329 ;  BvtUm  y .  Thompson,  L.  E. ,  4  C.  P.  330.  See 
also  Boston  Deep  Sea,  Ac,  Co,  v.  Ansell,  ante,  p.  467.  This  may,  howeTor, 
be  altered  by  the  terms  of  the  hiring,  as  where  the  plaintiff  was  employed 
on  the  terms  that  he  should  give  14  days*  notice,  and  if  he  left  with- 
out notice  should  forfeit  all  wages  due :  the  wa^pes  were  ascertained  on. 
each  Thursday  up  to  that  day,  and  paid  on  the  following  Saturday ;  the 
plaintiff  worked  on  f^^&Y  &i^d  left  without  notice ;  held  that  he  forfeited 
tiie  wages  earned  up  to  Thursday  as  well  as  those  subsequently.  Walsh 
y.  WaUey,  L.  B.,  9  Q.  B.  367.  Where  a  master,  haying  a  right  to  dis- 
charge his  servant  for  misconduct,  condones  the  act  of  misconduct  and 
retains  the  servant,  he  cannot  afterwards  discharge  him  for  the  same  act. 
Phillips  v.  Foxall,  L.  R,  7  Q.  B.  680,  per  Blackburn,  J. 

The  bankruptcy  of  the  master  is  not  a  dissolution  of  the  contract  of 
hiring.  Thomas  v.  Williams,  1  Ad.  &  E.  685.  Dissolution  of  the  part- 
nership of  the  employers  is  not  necessarily  a  breach  of  the  contract  of  tiie 
firm  to  employ  the  plaintiif ;  at  all  events,  if  the  plaintiff  entered  into  the 
service  of  the  altered  firm,  this  is  evidence  in  proof  of  a  defence  of  volun- 
tary exoneration  from  the  first  contract  before  breach.  Hobson  v.  Cowley, 
27  L.  J.,  Ex.  205.  But  dissolution  of  partnarshi^  has  been  held  to  be  a 
breach  of  an  agreement  to  teach  a  business,  contamed  in  an  agreement  of 
apprenticeship.  Couehman  v.  Sillar,  22  L.  T.,  N.  S.  480,  E.  T.  1870, 
0.  P.;  see  also  Eaton  v.  Western,  9  Q.  B.  D.  636,  G.  A.  If  there  be  an 
agreement  for  service  between  the  plaintiff  and  A.  and  B.,  then  in  part- 
nership, the  death  of  one  of  the  partners  puts  an  end  to  the  contract, 
though  the  service  was  for  a  time  certain ;  and  no  action  can  be  main- 
tain^ against  the  survivor  for  not  employing  the  plaintiff.  Tasker  t. 
Shepherd,  6  H.  &  N.  575 ;  30  L.  J.,  Ex.  207.  But  a  voluntary  parting 
wim  the  business,  is  a  breach  of  the  contract  to  employ.  Stirling  y. 
Maitland,  5  B.  &  S.  840 ;  34  L.  J.,  Q.  B.  1.  See  Co(^  v.  Shenvood,  3 
F.  &  F.  729 ;  11  W.  R.  595,  0.  P.  E.  T.  1863.  But  an  agent  or  servant 
paid  by  commission  on  the  profits  of  the  business  carried  on,  cannot  sue 
nis  employer  for  giving  up  the  business  before  the  expiration  of  the  tenn 
for  which  he  was  en^;8^;ea;  Rhodes  v.  Forwood,  1  Ap.  Oa.  256,  B.  P.;  nor 
ior  giving  it  up  without  notice.  Ex  pte,  Madure,  L.  B.,  5  Oh.  737 ; 
L,  Leith,  &c.  Shipping  Co,  v.  Ferguson,  13  Sc.  0.  of  Sees.  Gases,  1850, 
p.  51.  An  order  for  winding-up  a  company,  where  the  business  is  not 
carried  on  after  the  order ;  MacDowalPs  cctse,  32  Gh.  B.  366 ;  or  for  the 
appointment  of  a  manager  and  receiver  on  behalf  of  debenture  holders ; 
Seid  v.  Explosives  Co,,  19  Q.  B.  D.  264,  G.  A.,  operates  as  a  discharge  of 
its  servants. 

In  contracts  for  personal  service  it  is  an  implied  condition  that  the  death, 
of  either  party  shall  diasolve  the  contract.  Farrow. y,  Wilson,  L.  B.,  4  G. 
P.  744.  The  plaintiff  was  hired  as  a  farm  bailiff  by  A.  at  weekly  waees, 
with  a  stipulation  for  6  months'  notice  or  6  months'  pay :  it  was  held  mat 
the  contract  was  diasolved  by  A.'s  death,  and  that  the  stipulation  as  to 
notice  did  not  apply.    Id, 

Where  an  apprenticeship  is  dlEUolved  by  the  death  of  the  master  during 
the  term,  no  part  of  the  premium  paid  is  recoverable  from  his  executors. 
Whincup  y.  Hvghes,  L.  B.,  6  G.  P.  78.  In  Hirst  y.  Tolson,  2  Mac.  &  Q. 
134 ;  19  L.  J.,  Gh.  441,  an  articled  clerk  was  allowed  to  prove  against  the 
estate  of  his  master,  an  attorney,  who  died  during  the  articles,  for  the  pro- 
portionate part  of  the  premium  the  derk  had  paid.  Sed  guare,  ior  this 
decisLon  was  f oimded  on  an  erroneous  view  of  the  rule  at  common  law ; 
see  judgments  in  Whincup  v.  Hughes,  supra,  and  it  was  not  followed  in 
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Feme  y.  CarVt  28  Gh.  D.  409.  Incapacity  in  a  seryant  from  illness, 
arising  after  a  contract  for  personal  service,  absolute  in  its  terms,  had  been 
entered  into,  is  an  answer  to  an  action  for  its  breach.  Boaet  y.  Firthy  L. 
B.,  4  G.  P.  1.  So  in  the  case  of  a  contract  inyolying  personal  skill ;  as  a 
pianoforte  player.  Bobinson  y.  Davison,  L.  B.,  6  Ex.  269.  But  where 
from  the  circumstances  it  can  be  giyen,  the  employer  is  entitled  to  reason- 
able notice  of  such  disability.  S.  C.,^  Brett,  J.,  at  N.  P.  Id,  p.  271. 
Incapacity  of  the  seryant  from  sickness  is  not  a  determination  of  the  con- 
tract, nor  will  it  justify  dismissal  without  regular  notice.  Semble  R,  y. 
Wintersett,  Cald.  298.  So  where  a  person  enterod  into  seryioe  as  a  brewer 
for  a  term  certain  at  weekly  wages,  and  became  disabled  by  illness  for 
seyeral  months,but  afterwfurds  was  employed  by  the  defendant  as  before, — 
held,  that  this  inyoluntary  inability  aid  not  suspend  the  right  to  wases ; 
nor  negative  the  allegation  of  readiness  and  willingness  to  serve.  CuScson 
v.  auynes,  1  E.  &  E.  248  ;  28  L.  J.,  O.  B.  25.  But  permanent  disability, 
such  as  paralysis,  &c.,  would  have  justified  putting  an  end  to  the  con- 
tract. Pet  CUT,  S.  0.  Total  inability  to  perform  his  duty  will  not  prevent 
a  seryant  from  recovering  wages  for  the  time  he  actually  served,  where 
the  agreement  is  not  for  any  specific  term.  BayUy  v.  Rimmdly  1  M.  &W. 
606.  A  seaman  disabled  in  the  course  of  his  duty  is  entitled  to  wages  for 
the  whole  voyage.  Chandler  v.  Orieves,  2  H.  Bl.  606,  n.  Inability  to  per- 
form his  duty  by  reason  of  incompetency  or  ignorance  wOl  justify  the 
dismissal  of  an  artificer,  notwithstanding  a  contract  for  a  term,  where  he 
was  hired  on  the  express  representation  that  he  had  the  requisite  skill ; 
Harmer  y.  Cornelius,  5  C.  B.,  N.  S.  236 ;  28  L.  J.,  C.  P.  85 ;  and  where  a 
person  is  employed  to  do  something  requiring  skill,  there  is  an  implied 
warranty  that  he  possesses  the  requisite  skill ;  per  curiam,  S.  G.  Where 
the  conlract  of  yearly  service  is  determined  by  consent  in  l^e  middle  of  a 
quarter,  there  is  no  necessanly  implied  contract  to  pay  pro  ratS ;  but  a 
jury  may  infer  such  an  agreement  from  circumstances.  Lambum  y. 
Cruden,  2  M.  &  Gr.  253 ;  Thomas  v.  Williams,  1  Ad.  &  E.  685. 

Where  a  contract  of  apprenticeship  provides  that  the  apprentice's  father 
shall  provide  him  with  board  and  loading,  but  is  silent  as  to  the  place 
where  the  apprentice  is  to  be  taught,  the  master  is  bound  to  teach  him  at 
or  near  the  place  where  tiie  business  was  carried  on  at  the  time  the  con- 
tract was  executed.  Eaton  v.  Western,  9  Q.  B.  D.  636,  G.  A.  But  it 
seems  it  is  otherwise  where  the  apprentice  resides  in  his  master's  house. 
Id,  Gil,  per  Hannen,  P. ;  Coveniry  y.  Windal,  Brownl.  67. 
As  to  agreements  for  seryioe  within  the  Stat,  of  Frauds,  s.  4,  see  poet, 
u  502--504.  See  also  the  Employers  and  Workmen  Act,  1875  (38  &  39 
let.  0.  90),  as  to  the  contracts  to  which  that  Act  applies. 
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Damages,']  A  dismissed  seryant  may  (and,  if  he  can,  ought  to)  enter 
into  another  service.  Per  eur,^  in  Hoehster  y,  Dela  Tour,  2  E.  &  B.  690 ; 
22  L.  J.,  Q.  B.  458.  He  is  not  entitled  to  his  fuU  salary  for  the  unexpired 
period  of  the  contract  for  service,  but  that  is  to  be  reduced  by  the  proba- 
Dilxties  of  his  having  other  emidoyment  during  such  service.  Hartland  y. 
General  Exchange  Bank,  14  L.  T.,  N.  S.  863,  Willee,  J.  See  TdlantPs  case, 
L.  B.,  4  Eq.  350;  Ex  pte.  Clarke,  L.  B.,  7  Eq.  550;  and  ExjOe,  Logan, 
L.  B.,  9  Eq.  149.  In  GandeU  y.  Poniigny,  4  Gamp.  375;  1  Stark.  198, 
where  wages  were  payable  quarterly,  the  derk,  who  was  tortiously  dis- 
diarj^  in  the  middle  of  tne  quaiter,  was  allowed^  on  a  tender  of  his 
services,  to  recover  for  the  whole  quarter.  But  this  decision,  which  is 
inconsistent  with  tiiose  above  cited!,  is  not  now  followed.  See  Smith  y. 
Hayward,  7  Ad.  ft  E.  544;  Goodman  v.  Poeock,  15  Q.  B.  576;  and  2 
Smith's  L.  0.,  9th  ed.,  pp.  48  et  seq.    Where  an  apprentice,  who  could 
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have  been  lawfully  dismisded  at  a  week's  notice,  was  dismissed  without 
notice,  he  was  held  entitled  to  recover  for  all  the  damage  flowing  naturally 
from  the  breach,  and  was  not  limited  to  the  value  of  a  week's  notice. 
Maw  V.  Jonesy  25  Q.  B.  D.  107. 

Defence, 

The  defence  of  <^^aTn^HaflJ  for  misconduct  must  be  specially  pleaded. 
Bules,  1883,  O.  xiz.  r.  15,  ante,  p.  301. 

It  is  a  good  defence  that  the  servant  has  already  recovered  damages  for 
wrongful  dismissal  from  the  service ;  for  he  cannot  by  subseci^uentiy  ten- 
dering his  services  recover  for  a  continued  refusal  to  employ  him  througih- 
out  me  original  time  of  service.  Bamsley  v.  Taylor,  37  L.  J.,  Q.  B. 
39.  See,  however,  Ununn  v.  Clarke,  L.  E.,  1  Q.  B.  417,  423,  per  Black- 
bum,  J. 

By  the  Merchant  Shipping  Act,  1854,  ss.  2,  189,  no  person  (except  the 
master  or  pilot)  engagea  in  any  capacity  on  board  ship,  can  in  general 
sue  in  a  superior  court  for  his  wages,  where  they  do  not  amount  to  SOL  ; 
but  this  ddenoe  must  be  specially  pleaded.  The  term  *'  claim  for  wages** 
in  31  &  32  Vict.  c.  71,  s.  3  (2),  has  been  held  to  include  a  claim  for  wrong- 
ful dismissal.     The  Bleaeing,  3  P.  D.  35.     Sed  quoere. 


ACTION  FOE  NOT  ACCEPTING  GOODS. 

On  a  contract  of  sale  of  goods  and  chattels,  the  obligations  of  the  seller 
are — 1.  To  deliver,  or  preserve  for  delivery,  to  the  buyer;  2.  To  perform, 
warranties  express  or  implied;  3.  Neither  wilfully  to  misrepresent  nor 
fraudulentlv  to  conceal  anything  relating  to  the  thins  sold.  The  obli- 
gations of  the  buyer  are — 1.  To  accept  the  artidle  sold;  and  2.  To  pay 
the  price.  The  precise  time  of  the  change  and  vesting  of  the  property,  and 
the  risk  of  loss  (periculum  ret  venditce),  are  also  questions  incidental  to  this. 
contract. 

Though  the  price  to  be  paid  may  in  part  consist  of  an  article  to  be  given 
in  exchange,  the  entire  contract  is  in  substance  one  of  sale,  and  (except  as 
to  the  form  of  claiming  upon  it)  may  be  so  treated.  Bach  v.  Owen^  5  T.  E. 
409 ;  Pothier,  Contrat  de  vente,  par.  30.  But  a  mere  exchange  caonot  be 
treated  as  a  sale.  Harrison  v.  LtJee,  1 4  M.  &  W.  139.  The  subject  of  war- 
ranties has  been  already  under  consideration,  ante,  pp.  467  et  seq.  That  of 
misrepresentation  and  fraud  will  be  found,  sub  tit.  Defences  to  ^^JP^  con- 
tracts— Fraud,  post,  pp.  633  et  seq,,  axid,  post.  Action  for  Deceit,  The  re- 
maining obligations,  and  the  evidence  relating  to  them,  are  the  subject  of 
this  and  the  next  following  heads. 

At  common  law,  and  independentiy  of  the  Stat,  of  Frauds,  a  sale  of 
personal  property  is  good,  though  the  bargain  be  oral.  Blackstone  thus 
lays  down  the  common  law  (2  Comm.  447-8) — ^If  the  vendor  names  the 
price  and  the  vendee  agrees  to  ^ve  it,  the  bargain  is  struck,  and  neither 
IS  at  liberty  to  be  off,  provided  mmiediate  possession  be  tendered ;  but  if 
neither  the  money  be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor 
any  subsequent  agreement  be  entered  into,  it  is  no  contract,  and  the 
owner  ma^^  dispose  of  the  goods  as  he  pleases.    But  if  any  part  of  the 

Srice  is  paid  down,  if  it  be  but  a  penny,  or  any  portion  of  the  goods  be 
elivered  by  way  of  earnest,  the  property  of  the  goods  is  absolutely  bound 
by  it,  and  the  vendee  may  recover  the  goods  and  the  vendor  the  price. 
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An  examination  of  the  authorities  supports  the  statement  of  Blackstone. 
See  Shep.  Touchst.  224-5 ;  the  cases  cited  per  cur,  in  Thorpe  v.  Thorpe^ 
1  Lutw.  252 ;  the  old  authorities  in  1  Beeves,  £ng.  L.  166;  3  Id,  372-4 ; 
Noy's  Maxims,  87 ;  Bach  v.  Owen,  5  T.  B.  409,  410. 

Several  cases  in  Brook's  Ab.  (cited  in  5  Yin.  tit.  Contract  and  Agree- 
ment) throw  light  on  the  law  of  sales  without  writing.  Thus  a  mere  oral 
agreement  for  sale,  without  paying  or  giving  day  of  payment,  is  not  a 
bmding  bargain;  I  Dyer,  30,  pi.  203;  5  Vin.  506,  pi.  4;  Id,  509,  pi.  3 ; 
'but  the  contract  binds  if  a  future  day  for  payment  be  fixed ;  Id,  510,  pi.  4 ; 
so  if  the  buyer  produce  and  begin  to  count  the  money;  Id,  lb,,  pi.  5 ; 
so  if  he  go  to  fetch  the  money  with  consent  of  the  seller ;  Id,  lb,,  pi.  6. 

It  is  oDservable,  however,  that  the  earlier  dicta  chiefly  relate  to  simple 
oral  sales  for  ready  money,  which  supposed  immediate  performance  on 
both  sides,  and  in  such  cases  neglect  to  perform  on  one  siae,  released  the 
other;  but  at  the  present  time  a  contract  for  sale  is  good,  although 
neither  the  money  be  paid  or  a  day  expressly  named  for  payment.  Kent 
(2  Comm.  492)  says,  that  when  the  terms  are  agreed  upon  and  bargain 
struck,  and  everything  to  be  done  by  the  seller  is  complete,  **  the  contract 
hecomes  absolute  without  payment  or  delivery,  and  the  property  and  risk 
of  accident  vest  in  the  buyer.''  And  it  is  now  settled  that,  by  a  contract 
for  the  sale  of  specific  ascertained  gpoods  the  property  immediately  vests  in 
the  buyer  and  a  right  to  the  price  in  the  seUer,  unless  it  can  be  shown 
that  such  was  not  the  intention  of  the  parties.  Qilmour  v.  Supple,  11 
Moo.  P.  C.  551,  566;  Accord,  Calcutta,  &c,  8,  Navig,  Co,  v.  De  Mattoe,  32 
L.  J.,  Q.  B.  322,  329,  per  Blackburn,  J.  See  also  Simmons  v.  Swift^  5 
B.  &  C.  862,  per  Bayley,  J. ;  Tarling  v.  BaiOer,  6  B.  &  0.  360. 

The  doctrine,  however,  that  the  property  is  changed  on  the  making  of 
an  effectual  bargain,  applies  only  to  cases  where  the  article  sold  is  ascer- 
tained and  in  esse  at  the  time ;  for  if  the  barfi:ain  require  anything  further 
to  be  done  by  the  seller,  as  to  make  the  article,  or  to  set  api^  or  ascertain 
the  price  of  the  goods  sold,  by  weight,  number,  measurement,  selection, 
or  ouierwise,  the  property  does  not  pass  imtil  they  are  in  a  state  fit  for 
delivery.  Blackburn  on  Contract  of  Sale,  152 ;  Qilmour  y.  Supple,  supra; 
Jenner  v.  Smith,  L.  E.,  4  0.  P.  270 ;  2  Kent,  Comm.  495,  496,  504.  But 
if  it  appear  from  the  agreement  that  the  intention  of  the  parties  is  that 
tbe  property  shall  pass  presently,  the  property  does  pass,  thou^ph  there 
remain  acts  to  be  done  dv  the  vendor  before  the  goods  are  dehverable. 
Blackburn  on  Contract  of  Sale,  160;  and  see  Young  v.  MattTiews,  L.  E.,  2 
O.  P.  127 ;  Turley  v.  Bates,  2  H.  &  0.  200 ;  S.  C.  sub  nom,  Furley  t.  Bates, 
33  L.  J.,  Ex.  43.  The  cases  on  the  vesting  of  property  by  sale  are 
collected  post,  p.  521,  and  suh  tit.  Action  for  conversion  of  goods,  where 
-alflo  will  be  found  the  cases  on  Lien  and  Stopjuige  in  transitu.  The  sub- 
ject of  delivery  is  treated  of  under  the  heads  of  Action  for  not  delivering 
goods,  and /or  goods  sold  and  delivered,  post,  pp.  524, 530  ^  eeq. 

Points  often  arise  respecting  the  effect  of  a  contract  or  negotiation 
relating  to  a  sale,  contained  in  a  written  correspondence.  On  this  some 
cases  have  been  already  cited  under  a  former  nead,  afUe,  pp.  305  et  s*q. 
The  rule  is  that  as  soon  as  an  offer  by  A.  is  accejpted  l^  B.,  in  a  letter  duly 
posted  and  addressed  by  B.  to  A.,  the  contract  is  complete,  although  the 
letter  may  not  reach  A.  Duncan  v.  Topham,  8  C.  B.  225 ;  Dunlop  v.  Higgins, 
1  H.  L.  0.  381 ;  8.  C,  9  Sc.  C.  of  Sess.  Cases,  1847,  p.  1407 ;  Harris's  case, 
L.  E.,  7  Ch.  587 ;  Household,  &c,  Insur.  Co.  v.  Chant,  4  Ex.  D.  216,  C.  A., 
overruling  British  and  American  Telegraph  Co,  v.  Colson,  L.  E.,  6  Ex. 
108 ;  see  also  2  Ap.  Oa.  692,  per  Ld.  Blackburn.  The  acceptance  must  be 
unconditional  in  order  to  bmd  the  party  offering.  Chaplin  t,  Clarke,  4 
Exch.  403.    If,  therefore,  the  acceptance  introduce  any  variation,  there 
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is  no  contract,  nnless  there  be  evidence  of  assent  by  the  other  party  to  tlie 
alteration,  eitiier  express  or  implied.  Illiistrations  of  this  role  vill  be 
found  in  WorUner  v.  Shairpy  4  C.  B.  404 ;  Duke  v.  Andrews,  2  Exch.  290 ; 
Chevdey  v.  Fuller,  13  C.  B.  122 ;  HvtUm  v.  UpfiU,  2  H.  L.  C.  674 ;  Barker 
Y.  Altan,  5  H.  &  N.  61 ;  29  L.  J.,  Ex.  100;  Appleby  y.  Johneon,  L.  B.,  9 
0.  P.  158.  See  further  on  the  making,  accepting,  and  retractation  of 
offers,  cases  cited  ante,  pp.  305  et  seq,  A  tender  to  supply  goods  at 
specified  prices,  followed  by  an  order  for  a  specified  quantity  of  soch 
goods,  constitutes  a  valid  contract.  OU  N,  Ry.  Co,  t.  Wiiham,  L.  B.,  9 
0.  P.  16.  A  mere  mental  assent  to  the  terms  of  a  proposed  contract  is  not 
binding,  but  acting  on  those  terms  may  amount  to  eyidenoe  of  the  adop- 
tion of  tiie  contract.  Metropolitan  By,  Co,  y.  Brogden,  2  Ap.  Ca.  666,  D.  I^. 
Where  the  contract  is  entered  into  by  telegram,  the  senaer  is  not  liable 
for  a  mistake  of  the  telegraph  derk  m  sending  the  message.  Henkd  v. 
PtMoe,  L.  E.,  6  Ex.  7. 

In  an  action  for  not  accepting  goods  sold,  the  plaintiff  may  be  put  to 
proof  of  the  contract,  the  performance  of  all  conditions  precedent  on  his 
part,  the  refusal  to  receive,  and  the  amount  of  damage. 

It  is  most  commonly  in  an  action  for  not  acceptmg  that  the  question  as 
to  the  validity  of  contract  of  sale  without  writing  arises,  althon^  it 
occurs  in  other  actions,  &c.  The  principal  decisions  on  the  Stat,  of 
Frauds,  so  far  as  relates  to  contracts  not  to  be  performed  within  a  year, 
and  for  the  sale  of  goods  and  merchandise,  therefore  may  be  collected 
here. 

The  Con6raet—8tat,  of  Frauds,  s,  4.]  By  the  Stat,  of  Frauds,  29  Car.  2, 
e.  3,  s.  4,  no  action  shall  be  brought  whereby  to  charge  any  person  ^'upon. 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  tixe  maldnff  thereof,  unless  the  agreement  upon  wnich  such  action, 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  bv  the  party  to  be  charged  therewith,  or  some  otlier 
person  thereunto  by  nim  lawfully  authorized.*' 

Contracts  vntkin  the  Stat,  of  Frauds,  s.  4.]  Sect.  4  applies  ''to  oon- 
tracts  the  complete  performance  of  which  is  of  necessity  extended  beyond 
the  space  of  a  year."  ..."  W^ere  the  agreement  distinctly  shows, 
upon  the  face  of  it,  that  the  parties  contemplated  its  performance  to 
extend  over  a  greater  space  of  tmie  than  one  year,  the  case  is  within  ih& 
statute ;  but  that  where  the  contract  is  such  that  the  whole  may  be  per- 
formed within  a  year,  and  there  is  no  express  stipulation  to  the  contrary, 
tlie  statute  does  not  apply."  Fer  Tindal,  C.  J.,  Soux:h  v.  Strawhridge,  2 
0.  B.  815;  Boydell  v.  Drummond,  11  East,  142;  Knowlman  y.  Bluett, 
L.  B.,  9  Ex.  1,  307,  Ex.  Ch. ;  McGregor  y.  McGregor,  21  Q.  B.  D.  424, 
0.  A. ;  1  Smith's  Lead.  Cas.,  9th  ed.,  pp.  360,  361,  notes  to  Peter  v. 
Comptim, 

The  following  cases  have  been  decided  on  this  section.  An  a^ireement 
to  serve  for  70/.  the  first  year,  90/.  the  second,  and  so  on,  is  within  tbe 
section,  and  requires  a  writing ;  and  such  writing  cannot  be  explained  by 
showing  a  contemporary  or  subsequent  agreement  to  pay  the  salary 
quarterly.  Giraud  v.  Richmond,  2  G.  B.  835.  A  contract  for  a  yeax^ 
service,  to  commence  on  a  subsequent  day,  is  within  the  section ;  brace- 
girdle  v.  Heald,  1  B.  &  A.  722 ;  Smiling  v.  Huntingfield,  Ld.,  1  C.  M.  &  B. 
20;  Britain  v.  Rossiter,  11  Q.  B.  D.  123,  0.  A. ;  unless,  perhaps,  if  tiie 
service  is  to  begin  on  the  next  day.  Id,  125  ;  Cawthom  v.  Cordrey,  post, 
p.  503.    The  contract  is  within  the  statute,  although  the  service  is  subject 
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to  be  determined  by  a  notice  within  the  year.  Dohson  y.  Colliay  1  H.  &  N. 
81 ;  25  L.  J.,  Ex.  267.  An  agreement  by  a  company  that  E.  *'  shall  be 
the  solicitor  to  the  company/'  **  and  fihall  not  be  remoyed  from  his  office 
except  for  misconduct,"  was  held  to  be  within  the  section.  Eley  y.  Positive 
Assur.  Co.y  1  Ex.  D.  20 ;  affirm,  on  another  ground,  Id,  68,  0.  A.  So, 
an  agreement  that  S.  should  not  carry  on  a  certain  trade  during  the  joint 
liyes  of  himself  and  another  person.  Davey  y.  Shannon^  4  Ex.  D.  81. 
So,  a  contract  to  maintain  a  child  about  fiye  years  old,  **imtil  she  is 
able  to  do  for  herself."  Farringtcn  y.  (yDonohoe,  I.  B.,  1  C.  L.  675. 
The  reason  for  the  aboye  decisions  was  that  the  parties  contemplated  that 
the  agreement  would  not  be  performed  within  a  year,  notwithstanding  it 
mi^ht,  owing  to  the  death  of  the  seryant  or  child,  &c.,  before  the  expi- 
ration of  the  year,  be  then  completely  performed. 

In  Murphy  y.  Sullivan,  11  Ir.  Jur.,  N.  S.  Ill,  the  Irish  Oourtof  Exch. 
Oh.  held,  boweyer,  that  a  contract  to  maintain  a  child  for  life  was  not 
within  the  section,  as  it  was  possible  it  might  die  within  the  year,  and 
this  case  was  followed  with  approyal  by  the  0.  A.  in  McGregor  y .  McGregor , 
21  Q.  B.  D.  424,  where  an  agreement  by  the  husband  in  a  separation 
deed  to  pay  his  wife  11.  a.  week  was  held  not  to  be  within  the  statute. 
The  decision  in  Davey  y.  Shannon,  supra,  was  the  only  one  of  the  aboye 
cases  of  which  the  G.  A.  distinctly  disapproyed;  but  the  principle  of 
Murphy  y.  Sullivan,  sufyra,  if  logically  carried  out,  would  preyent  any 
oonlract  for  a  life  annuity,  or  for  personal  service,  from  coming  within 
the  section;  and  it  must  be  obseryea  that  although  McGregor  y.  McGregor, 
supra,  was  decided  in  the  Q.  B.  D.  on  the  princij^e  of  Knowlman  y.  Bluett, 
L.  B.,  9  Ex.  807,  Ex.  Ch.,  as  an  action  for  money  paid  at  the  defendant's 
request,  the  C.  A.  expressly  declined  to  decide  the  case  on  that  ground. 

A  contract  not  enlorceaole,  because  of  the  statute,  is  an  existing  con- 
tract, and  a  fresh  contract  cannot  be  impUed  from  acts  done  in  pursuance 
of  it ;  Britain  y.  Rossiter,  ante,  p.  502 ;  but  where  A.  orally  agreed  to  serye 

B.  for  a  year,  the  service  to  commence  on  a  subsequent  day,  and  A. 
entered  upon  l^e  service  upon  the  day  named,  and  B.  paid  him  wages  ou 
acooimt,  it  was  held  that  the  jury  might  infer  a  new  implied  contract 
from  that  day.     Cawthom  y.  Cordrey,  13  0.  B.,  N.  S.  406;  32  L.  J., 

C.  P.  152. 

The  section  applies  only  to  contracts  which  are  not  to  be  performed  on 
either  side  within  the  year.  Bracegirdle  y.  Heald,  supra ;  Donellan  y.  Bead, 
3  B.  &  Ad.  899.  If  all  that  is  to  be  done  by  one  party  as  the  considera- 
tion for  the  promise  of  the  other,  can  be  done  within  the  year,  it  is  not 
within  the  section.  S.  C. ;  Smith  y.  Neale,  2  0.  B.,  N.  8.  67  ;  26  L.  J., 
C.  P.  143. 

The  doctrine  of  part  performance,  vide  ante,  pp.  309  et  seq,,  applies  only 
to  contracts  relating  to  land;  Britain  y.  Bossiter,  ante,  p.  502 :  mduding 
easements  over  land.  McManus  y.  Cooke,  35  Ch.  D.  681.  See  also  Caton 
y.  Caton,  L.  E.,  2  H.  L.  136,  137. 

Where  in  a  contract,  between  the  plaintiff  and  the  defendant,  one  of 
several  terms  to  be  performed  by  the  defendant  falls  within  the  section, 
the  contract  cannot  be  enforced ;  but  if  the  entire  work  be  done  under 
the  contract  by  the  plaintiff,  and  accepted  by  the  defendant,  the  plaintiff 
can  recover  on  a  quantum  meruit,  without  before  action  electing  to  aban- 
don the  contract.  Savage  y.  Canning,  I.  B.,  1  C.  L.  134,  0.  P.;  following 
Gray  v.  Hill,  By.  &  M.  420;  and  see  j)«r  cur..  Teal  y.  Auty,  2  B.  &  B.  99; 
Barman  y.  Beeve,  18  C.  B.  587;  26  L.  Jm.C.  P.  257.  Where  there 
was  a  contract  for  24  numbers  of  a  periodical  work,  to  be  delivered 
monthly  at  21«.  a  number,  it  was  held  that  the  plaintiff  might  sue  for  the 
price  of  the  numbers  actually  delivered,  the  defendant  haying  refused  to 
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accept  the  remainder.    Mavor  y.  Pyne^  3  Bing.  285.    See  Knowlman  y. 
Bluett,  L.  B.,  9  Ex.  1,  307,  Ex.  Ch. 

The  oonsideration  must  appear  in  the  memorandum,  at  least  by  neces- 
sary inference.  Wain  y.  WarlterSf  5  East,  10.  See  further  as  to  the 
sufficiency  of  the  memorandum,  ante,  pp.  305  et  m^.,  and  jmm<,  p.  510. 

The  contract,— 'Stat,  of  Frauds,  s.  17.]  By  sect.  17  (sect.  16  in  Stat,  of 
the  Beakn),  '*  no  contract  for  the  sale  of  any  goods,  wares,  or  merchan- 
dizes for  tae  price  of  102.  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  bu^rer  shall  accept  pi^  of  the  goods  so  sold  and  actually  reoeiye 
the  same,  or  giye  something  m  earnest  to  bind  the  bargain  or  in  part  of 
payment,  or  uat  some  note  or  memorandum  in  writing  of  the  said  bargain 
oe  made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 

Contracts  within  the  Stat,  of  Frauds,  s.  17.1  Where  the  subject-matter 
of  the  contract  did  not  exist  in  esse,  and  was  merefore  incapable  of  deliyery 
and  of  part  acceptance  at  the  time  of  the  bargain,  it  was  held  not  to  be 
within  the  statute.  Orovcs  y.  Bvuk,  3  M.  &  S.  178.  But  now  by  Ld. 
Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  7,  the  aboye  proyision  of  the  Stat,  of 
Frauds  *'  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of 
lOZ.  sterling  and  upwards,  notwithstanding  the  goods  may  be  intended  to 
be  deUyerea  at  some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured  or  proyided,  or  fit  or  ready  for  deliyery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof  or  render- 
ing the  same  fit  for  deliyery."  The  effect  of  this  last  Act  is  to  substitute 
the  word  '*  value  "  for  *'  price  "  in  the  Stat,  of  Frauds,  s.  17,  and  both  Acts 
are  now  construed  togetaer.  Scott  y.  E,  Counties  By.  Co.t  12  M.  &  W.  33, 
38  ;  Barman  y.  Beeve,  ante,  p.  503. 

Executory  contracts  relating  to  goods  in  ease,  are  within  the  Stat,  of 
Frauds,  s.  17,  and  were  so  held  before  Ld.  Tenterden's  Act.  Rondeau  y. 
WyaU,  2  H.  Bl.  63.  So,  sales  by  auction  are  within  the  section.  JTen- 
VHirthy  y.  Schofidd,  2  B.  &  C.  945.  A  sale  of  shares  of  a  joint  stock 
banking  company  is  not  within  sect.  17.  Humble  y.  Mitchell,  11  Ad.  & 
E.  205.  Nor  of  shares  in  a  canal  company.  Latham  y.  Barber,  6 
T.  E.  76.  Nor  of  railway  shares.  Bowlby  y.  Bell,  3  0.  B.  284 ;  Tensest 
y.  Kilner,  3  C.  B.  249.  Nor  of  shares  in  a  milling  company.  Wataon  y. 
Spratley,  10  Exch.  222 ;  24  L.  J.,  Ex.  53.  Nor  is  a  sale  or  contract  to 
deliyer  foreign  stock  consisting  of  bonds  and  certificates.  HeseUine  t. 
Siggers,  1  Exch.  856 ;  see  post,  p.  548.  Sales  of  timber  and  growing 
crops  where  they  are  not  an  ''interest  in  land"  within  sect.  4,  may  be 
within  sect.  17.  See  the  cases  cited  ante,  pp.  303  et  seq.,  and  also  the 
cases  imder  the  third  exemption  from  the  Stamp  Act  as  to  agreements, 
antCyjD.  233.  Trees  lying  felled  are  within  sect  17.  Acraman  y.  Morriee, 
8  C.  B.  449.  A  contiact  for  work  and  labour,  as  an  agreement  by  a  printer 
to  print  a  book,  although  it  inyolyes  finding  materials,  is  not  within 
sect.  17;  ClayY.  Yates,  1  H.  &  N.  73;  25  L.  J.,  Ex.  237;  but  a  con- 
tract to  make  a  set  of  artificial  teeth  to  fit  the  mouth  of  the  employer  is  a 
contract  for  the  sale  of  a  chattel,  and  therefore  within  the  section.  Lee  y. 
GHffin,  1  B.  &  S.  272 ;  30  L.  J.,  Q.  B.  252.  If  the  substance  of  the  con- 
tract be  goods  to  be  sold  and  deliyered  by  the  one  party  to  the  other,  it  hs 
within  the  section.  S.  0. ;  Atkinson  y.  Bell,  8  B.  &  f).  277 ;  Orafton  y. 
Armitage,  2  C.  B.  336.  A  sale  is  not  less  within  the  statute  because  it 
also  includes  an  exchange ;  Bach  y.  Otoen,  5  T.  R  409 ;  or  a  coUatwal 
agreement  touching  the  thing  sold.  Harman  y.  Beeve,  18  C.  B.  587;  25 
L.  J.,  C.  P.  257.    The  plaintuf  agreed  to  sell  a  horse  to  defendant,  and  to 
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SLpst  the  horse  sold,  and  also  another  horse  of  the  defendant  for  a  fixed 
time,  and  defendant  was  to  pay  SOL ;  it  was  held,  in  an  action  for  non- 
payment, that  the  contract  was  within  sect.  17,  the  horse  sold  being 
Bhown  to  be  of  the  valne  of  10/.    S.  C. 

Acceptance  and  receipt  within  the  Stat,  of  Frauds,  s,  17.]  Where  goods 
aboye  the  yalue  of  102.  haye  been  sold,  and  there  is  no  note  or  memo- 
randum in  writing,  and  no  earnest  has  been  giyen  or  payment  made,  then 
there  must  be  a  deliyery  of  the  goods  by  the  yendor  with  an  intention  of 
yesting  the  right  of  possession  in  the  yendee,  and  there  must  be  an  actual 
acceptance  by  the  latter  with  the  intention  of  taking  to  the  possession  as 
owner;  per  cur,  Phillips  y.  Bistolli,  2  B.  &  C.  513.  The  acceptance  need 
not,  howeyer,  be  absolute;  it  is  sufficient  if  it  be  such  a  dealing  with  the 
goods  as  amounts  to  a  recognition  of  the  contract.  Page  y.  Morgan,  15 
a  B.  D.  228,  0.  A.,  foUowing  Kibble  y.  Oough,  38  L.  T.,  N.  8.  204,  C.  A. ; 
E.  S.  1878,  C.  A.  Acceptance  without  a  deliyery  is  insufficient,  for  the 
words  are  '*  accept  and  actually  receiye ; "  but  the  acceptance  may  be 
prior  to  the  actual  receipt  and  need  not  be  contemporaneous  with  or  sub- 
sequent to  it.  Cusaxk  y.  Robinson,  1  B.  &  S.  299 ;  30  L.  J.,  Q.  B.  261 ; 
Kershaw  y.  Ogden,  3  H.  &  C.  717  ;  34L.  J.,  Ex.  169,  post,  p.  608;  Morton 
y.  Tibbett,  15  Q.  B.  429 ;  19  L.  J.,  Q.  B.  382.  Where  the  yendee  ordered 
the  goods  to  be  marked  while  in  t^e  hands  of  the  yendor's  a^nt,  and  to 
be  sent  to  a  certain  place,  the  sale  was  held  to  be  insufficient  without 
writing ;  Bill  y.  Bament,  9  M.  &  W.  36 ;  and  see  Saunders  y.  Topp,  4 
Exch.  390 ;  for  there  can  be  no  acceptance  and  receipt  by  the  purchaser 
while  the  lien  of  the  yendor  remains,  for  the  yendor's  lien  necessarily 
supposes  that  he  retains  possession  of  the  goods.  Morton  y.  Tibbett, 
supra ;  Carter  y.  Toussaint,  Baldey  y.  Parker,  and  other  cases,  post,  pp. 
506  et  seq.  Bulk  samples  were  sent  to  the  yendee  by  coach  pursuant 
to  the  contract,  but  he  returned  them  as  not  answermg  to  the  samples 
ahown  to  him  when  he  bought :  the  jury  in  an  action  for  the  price  of  the 
goods  found  that  the  samples  did  answer  the  contract :  hela  that  there 
was  no  acceptance.  Johnson  y.  Dodgson,  2  M.  &  W.  653.  There  may  be 
a  sufficient  acceptance  although  the  buyer  continue  to  haye  a  right  to 
object  either  to  the  quantity  or  the  quality  of  the  goods.  Morton  y. 
Tibbett,  Kibble  y.  Oough,  and  Page  y.  Morgan,  supra.  In  Hunt  y. 
Hecht,  8  Exch.  814,  it  was  held  that  there  is  no  acceptance  (although  there 
may  be  a  receipt)  unless  the  yendee  has  had  an  opportunity  of  judging 
whether  the  article  corresponds  with  the  order ;  and  in  Smith  y.  Hudson, 
infra,  it  was  held  that  the  acceptance  must  be  made  with  the  consent  of 
the  yendor.  As  an  acceptance  of  a  part,  howeyer  small,  of  articles  sold 
by  a  single  oral  contract  lets  in  the  oral  terms  of  the  entire  bar^n 
{Elliott  y.  Thomas,  3  M.  &  W.  170),  it  should  seem  that  there  certamly 
may  be  an  acceptance  without  an  opportunity  of  examining  the  whole : 
though  the  buyer  may,  of  course,  reject  the  residue  if  it  do  not  correspond 
with  the  part  receiyed ;  for  this  he  may  do  when  the  contract  is  a  written 
one.  See  Morton  y.  Tibbett,  supra,  and  the  judgment  there;  and  see 
Ounliffe  y.  Harris&n,  6  Exch.  903 ;  20  L.  J.,  Ex.  325.  There  ma^  be  de- 
liyery to  and  acceptance  of  the  goods  by  the  yendee  so  as  to  satisfy  the 
statute,  although  it  may  still  be  open  to  him  to  dispute  the  terms  of  the 
oontract  as  alleged  by  the  yendor.  Tomkinson  y.  Btaight,  17  C.  B.  697 ; 
25  L.  J.,  0.  P.  85.  And  it  would  seem  that  though  tne  purchaser  has 
used  more  of  the  goods  than  (in  the  opinion  of  the  jury)  was  necessary 
for  the  purpose  of  trying  experiments  to  ascertain  their  quality,  this  does 
not  necessarily  amount  to  an  acceptance.  EUioU  y.  Thofnas,  supra  ;  Ciir- 
iisY.Pugh,  10  Q.  B.  111. 
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Where  the  defendant  bought  of  the  plaintifFs  agent  12  bushels  of 
tares,  part  of  a  larger  quantity  in  bulk,  and  the  agent  measured  the  12 
bushels  and  set  them  apart  for  the  yendee  to  remain  till  called  for,  it  vas 
held  that  there  was  no  acceptance.  Howe  v.  Palmer ^  3  B.  &  A.  821.  So, 
where  goods  were  sent  by  a  vendor  to  a  railway  station,  consigned  to  the 
order  of  the  yendee,  the  property  in  the  goods  whilst  they  were  lyin^  at 
the  station  waiting  the  order  of  the  yendee,  and  before  any  order  giyen 
or  any  other  act  done  by  him  constituting  an  acceptance,  was  held  not  to 

§ass  to  the  yendee.    Bmith  y.  Hudsofiy  6  B.  &  8. 431 ;  34  L.  J.,  Q.  B.  145. 
o,  where  A.  agreed  to  purchase  a  horse  from  B.  for  ready  money,  and  to 
take  him  within  a  time  agreed  upon,  and  about  the  expiration  of  &at  time 

A.  rode  the  horse  by  way  of  trial,  and  ^ye  directions  as  to  its  treatment, 
&c.,  but  requested  that  it  mi^ht  remam  in  B.'s  possession  for  a  further 
time,  at  the  expiration  of  whi<m  he  promised  to  fetch  it  away  and  pay  the 

?rice;  these  circumstances  were  held  not  to  constitute  an  acceptance. 
''empest  y.  Fitssgerald,  3  B.  &  A.  680.  A  horse  was  sold,  and  no  time 
fixed  for  payment,  and  the  horse  was  to  remain  with  the  yendore  for 
20  days  without  any  charge  to  the  yendee,  at  the  expiration  of  which 
time  the  horse  was  sent  to  grass  by  the  direction  of  the  yendee,  and  by  his 
desire  entered  as  ihe  horse  of  one  of  the  yendors :  it  was  held  that  mere 
was  no  acceptance,  as  the  vendor's  possession  and  lien  still  remained. 
Carter  y.  TousBainty  5  B.  &  A.  855 ;  acoord.  Holmes  y.  Hoskins^  9  Exch. 
753.  A  delivery  of  goods  to  a  whsrfin^r  or  agent  who  has  been  aocos- 
tomed  to  forward  ^pods  from  the  plaintiff  to  the  defendant,  and  a  deSiyeiy 
hj  him  to  the  earner,  is  not  an  acceptance,  the  carrier  haying  no  autho- 
rity, though  named  by  the  vendee,  to  accept  the  goods  for  him,  but  only 
to  receive  them  for  the  purpose  of  being  carried.    Hanson  y.  ArmUage^  6 

B.  &  A.  657;  Meredith  v.  Meigh,  2  E.  &  B.  364;  22  L.  J.,  Q.  B.  401. 
So  where  goods  bought  abroad  were  delivered  at  a  foreign  port  on  boaxd 
a  ship  chartered  by  the  purchaser,  this  was  held  to  be  no  aooeptance. 
Acehal  y.  Levy,  10  Bing.  376.  So,  where  the  purchaser  appointed  ihe 
mode  in  which  the  goods  should  be  conveyed,  and  directed  a  third  person, 
in  whose  possession  the  goods  temporarily  were,  to  see  them  delivered 
and  measTued  and  put  up  properly,  and  they  were  aooordingl^  sent  to 
another  warehouse  of  the  vendor,  "vmere  the  derk  gave  an  inyoioe  to  the 
purchaser,  who  did  not  pay  for  the  goods,  but  the  same  day  gave  notice 
that  he  would  not  accept  them,  these  circumstances  were  held  not  to 
amount  to  an  acceptance.  Astey  v.  Emery,  4  M.  &  S.  262.  The  same 
principle  was  recognized  in  the  following  case:  A.  went  to  the  shop  of  B., 
and  contracted  for  the  purchase  of  various  articles,  eadi  of  which  was 
under  the  value  of  lOZ.,  out  the  whole  amounted  to  70/.  A  separate  price 
for  each  article  was  agreed  upon.  Some  A.  marked,  others  were  measured 
in  his  presence,  and  others  he  assisted  in  cutting  from  larger  bulks.  He 
then  desired  that  an  account  of  the  whole  might  be  sent  to  his  house,  and 
went  awa^p-;  a  bill  of  parcels  was  accordingly  sent,  together  with  the 
goods,  wHch  A.  refused  to  accept.  It  was  held  that  uus  was  all  one 
contract,  and  therefore  within  the  Stat,  of  Frauds,  and  that  there  was  no 
acceptance  and  actual  receipt.  Baldey  v.  Parker,  2  B.  &  G.  37.  "  Uj^on 
a  scde  of  specific  ^^oods  for  a  specific  price,  by  paiting  with  the  possession 
the  seller  parts  with  his  lien.  The  statute  contCTaplates  such  a  ^aitiiig 
with  the  possession,  and  therefore  as  lon^  as  the  seller  preserves  his  ootn- 
trol  over  the  goods  so  as  to  retain  his  lien,  he  prevents  the  yendee  from 
accepting  and  receiving  them  as  his  own  within  the  meaning  of  tiie 
statute.''  S.  C,  Id,,  p.  44, jpcr  Holroyd,  J.,  cited  with  approval,  per  eiir., 
in  Cusack  y.  Bohinson,  1  B.  &  S.  308 ;  30  L.  J.,  a  B.  264,  post,  p.  50a. 
So,  where  a  hogshead  of  wine  in  the  warehouse  of  the  L^don  Dock 
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Company  was  sold  for  ISL,  and  a  deliveiy  order  giyen  to  the  vendee,  but 
there  was  no  assent  on  the  part  of  the  Dock  Company  to  hold  the  wine  as 
the  agents  of  the  vendee,  it  was  held  that  there  was  no  actaal  receipt  within 
the  statute.  BentaU  y.  Bum,  3  B.  &  C.  423 ;  Farina  y.  Home,  16  M.  ^ 
W.  119.  Where  A.  employed  B.  to  construct  a  waggon,  and  while  it  was 
in  B.'s  yard  unfinished,  A.  employed  a  third  person  to  fix  upon  it  some 
iron  work  and  a  tilt,  it  was  held  uiat  this  did  not  amount  to  an  accept- 
ance ;  but,  per  Tindal,  G.  J.,  it  might  perhaps  have  been  otherwise  if 
these  acts  had  been  done  after  the  waggon  was  completed.  Maherley  y. 
Sheppard,  10  Bing.  99.  Where  the  gooiSs  were  sent  with  an  invoice,  and 
the  vendee  declined  to  receive  them  of  the  carrier,  who  kent  them  for  a 
month,  and  until  the  end  of  that  time  the  vendee,  who  haa  received  the 
invoice,  did  not  communicate  with  the  vendor,  it  was  held  that  there  was 
not  sufficient  evidence  of  acceptance  to  justify  a  jury  in  finding  one. 
Norman  v.  Phillips,  14  M.  &  W.  277.  Where  the  consignee  of  goods, 
sold  by  sample,  sent  for  a  bulk  sample  on  their  arrival  at  the  carrier's 
warehouse,  but  refused  to  remove  the  bulk  in  order  to  favour  the  riffht 
of  stoppage  in  transitu,  though  the  eoods  did,  in  fact,  answer  the  samj^e: 
held  that,  assuming  the  transitus  to  be  ended,  there  was  yet  no  acceptance. 
Nicholson  v.  Bower,  1  E.  &  E.  172 ;  28  L.  J.,  Q.  B.  97 ;  but  see  Cusack  v. 
JRobinson,  post,  p.  506 ;  and  Heinekey  v.  EarU,  8  E.  &  B.  428 ;  28  L.  J. ,  Q.  B. 
79,  Ex.  Ch. 

There  may,  however,  be  a  oonsiruetive  €uxeptance  by  acquiescence.  Thus, 
where  the  goods  were  sent  by  a  named  earner,  and  a  letter  of  advice  was 
forwarded  to  the  vendee  stating  that  the  credit  was  three  months,  and  the 
goods,  after  arrival,  were  seen  by  him  in  the  warehouse  of  the  carrier, 
when  he  told  the  carrier  that  he  refused  to  take  them,  but  made  no  com- 
munication whatever  to  the  vendor  till  after  five  months;  it  was  held  that 
this  was  evidence  to  be  left  to  the  jury  of  acceptance  and  actual  receipt. 
Bushel  V.  Wheeler,  Id  Q.  B.  442.  In  another  case,  where  wheat  was  sent 
by  a  carrier  named  by  the  vendee,  who  was  to  take  it  to  a  market  town, 
where  the  vendee  resold  it  by  the  same  sample  which  he  had  taken  from 
the  vendor  himself,  but  never  inspected  the  Dulk,  this  was  held  to  be  evi- 
dence of  acceptance  and  receipt.  Morton  v.  Tibbett,  Id.  428.  Goods  not 
specified  in  the  original  contract,  but  selected  by  the  vendor,  and  shipped 
by  him  for  delivery  to  an  inland  carrier  named  by  the  vendee,  who  was 
to  convey  them  to  the  vendee's  residence,  were  lost  at  sea;  a  bill  of  lading 
had  been  sent  to  the  inland  carrier ;  held,  that  this  was  not  evidence  of 
an  acceptance  and  receipt  by  the  vendee,  though  it  would  have  been  a 
sufficient  delivery  to  him  if  tiie  contract  had  been  binding ;  and  that  the 
mere  silence  of  the  vendee,  on  hearing  that  the  goods  were  shipped, 
would  not  justify  a  verdict  for  the  vendor ;  neither  the  selection  by  the 
vendor,  nor  the  receipt  by  the  carrier,  being  an  acceptance  of  those  par- 
ticular goods  by  the  vendee.  Meredith  y,  Meigh,  2  E.  &  B.  304;  22  L.  J., 
Q.  B.  401  (overruling  Hart  v.  HaUley,  3  Gamp.  528);  accord.  Hart  v.  Bv^h, 
E.  B.  &  E.  494 ;  27  L.  J.,  a  B.  271 ;  and  Smith  v.  Hudson,  6  B.  &  8. 
431 ;  34  L.  J.,  Q.  B.  145,  cited  ante,  p.  506.  In  Meredith  v.  Meigh, 
supra,  it  was  said,  j^er  curiam,  that  if  the  vendee  had  received  the  bill  of 
lading,  and  dealt  with  it  as  owner  of  the  properhr,  this  would  have  been 
evidence  of  an  acceptance  and  receipt.  And  it  has  since  been  ruled,  on 
the  authority  of  that  case,  and  of  Morton  v.  Tihbett,  supra,  that  keeping 
and  dealing  with  a  bill  of  lading  is  evidence  of  acceptance.  Currie  v. 
Anderson,  2  E.  &  E.  592 ;  29  L.  J.,  Q.  B.  87.  Where  the  vendee  receives 
the  articles  sold,  but  disputes  the  alleged  terms  of  sale  on  the  deliveiy,  the 
sale  is  good,  and  the  terms  may  be  proved  by  oral  evidence.  Tomieinson 
V.  Staight,  17  C.  B.  697 ;  25  L.  J.,  0.  P.  85. 
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The  circumstaiices  in  the  following  cases  were  held  to  oonstitate  an 
acceptance  and  receipt  within  the  statute.    Where  A.  agreed  to  sell  to  B. 
20  hogsheads  of  sugar  then  in  bulk,  and  fiUed  up  and  delivered  4, 
and  arfcerwards  fill^   up  the  remaining   16,  and  gave  notice  to  the 
defendant,  who  said  he  would  take  them  away  as  soon  as  he  could,  this 
was  held  to  be  an  acceptance  of  the  whole  number  of  the  hogsheads. 
Rohde  v.  Thwaites,  6  B.  &  C.  388.    Where  there  was  a  written  contract 
to  deliver  to  defendant  by  A.,  as  agent  of  another,  and  defendant  accepted 
part  after  knowledge  that  A.  was  principal  and  not  agent ;  held  that  he 
could  not  refuse  to  accept  the  residue,  and  might  be  sued  by  A.  for  non- 
acceptance.    Rayner  y.  Grotey  15  M.  &  W.  359.     The  defendant  bought  a 
quantity  of  hay  from  the  plaintiff,  and  sold  it  to  another  person,  by  whom 
it  was  taken  away ;  it  was  held  that  the  jury  might  presume  an  accept- 
ance by  the  defendant.     Chaplin  y.  Rogers,  I  !biast,  192.    Where  defendant 
selected  and  orally  agreed  to  purchase  certain  goods  of  the  plaintiff, 
and  directed  them  to  be  sent  to  a  particular  wharf,  where  he  was  in  the 
habit  of  warehousing  his  goods,  that  was  held  sufficient  to  constitute  an 
acceptance ;  and  the  goods  having  been  placed  on  the  wharf  under  the 
control  of  the  defendant,  so  as  to  put  an  end  to  any  rights  of  the  plaintiff 
as  unpaid  vendor,  that  was  held  a  sufficient  actual  receipt.     Cusaek  v. 
Robinson,  1  B.  &  S.  299;    30  L.  J.,  a  B.  261.    Where  the  defendants 
agreed  to  purchase  of  the  plaintiff  four  specific  stacks  of  cotton  waste  at 
60  much  per  lb. ;  they  sent  their  packer  with  sacks  and  carts  to  fetch  it ; 
he   packed  the   waste    in    61   sacks ;    21    were  weighed,  loaded,   and 
taken    to    the    defendants    premises ;     the    other    sacks    were    not 
weighed;    on    arrival    of   the    21    sacks,   the    defendants    refused   to 
accept  any  of  the  waste,  on  the  ground  that  it  was  of  inferior  quality  to 
that  purcnased ;  and  it  was  held  that  there  was  eyidenoe  of  an  aoceptsunoe 
and  receipt.    Kershaw  v.  Ogden,  3  H.  &  C.  717  ;  34  L.  J.  Ex.  159.     So, 
where  on  a  sale  of  wheat  by  sample,  the  purchaser  received  several  sacks 
of  wheat,  delivered  under  the  contract  on  his  premises,  and,  immediately 
after  opening  the  sacks  and  examining  their  contents,  gave  notice  to  the 
seller  tnat  he  refused  the  wheat,  as  not  equal  to  sample,  this  was  held 
evidence  of  an  acceptance.     Page  v.  Morgan,  15  Q.  B.  D.  228,  C.  A., 
following  Kibble  v.  Oough,  38  L.  T.,  N.  S.  204. 

Thougn  the  goods  remain  in  the  personal  possession  of  the  vendor,  yet 
if  it  be  agreed  between  the  vendor  and  vendee  that  the  possession  shall 
thenceforth  be  kept,  not  as  vendor,  but  as  bailee  for  the  purchaser,  tiie 
right  of  lien  is  gone,  and  then  there  is  a  sufficient  receipt  to  satisfy  the 
statute  I  per  cur,,  S.  C,  citing  Beaumont  v.  Brengeri,  and  Marvin  v.  WMis, 
infra.  The  defendant  bought  two  horses  from  the  plaintiff,  a  livery>stable 
keeper,  and  desired  him  to  keep  them  at  livery  for  him ;  it  was  lield  that 
the  plaintiff,  by  assenting  to  this  order,  and  changing  the  horses  from  the 
stables  in  which  they  had  been  kept  to  his  livery-stables,  had  relinquished 
his  lien,  and  that  there  was  a  constructive  delivery  of  them  to  the  defendant. 
EVmore  v.  Stone,  1  Taunt.  458 ;  Beaumont  v.  Brengeri,  5  C.  B.  301 ,  accord.  So, 
where,  on  an  oral  sale  of  a  horse  by  A.  to  B.,  B.,  without  having  had  it  in 
his  possession,  lent  it  to  A.  at  his  request  for  a  few  weeks,  and  B.  after- 
wards refused  to  receive  or  pay  for  it ;  and  the  jury  found  that  the  con- 
tract of  sale  was  completed  before  the  loan  of  it  to  the  vendor :  held  that 
there  was  an  acceptance  and  actual  receipt  within  the  statute.  Marvin  v. 
WaUis,  6  E.  &  B.  726 ;  25  L.  J.,  Q.  B.  369.  So,  where  the  defendant 
bought  some  spirits  from  the  plaintiffs,  who  sent  an  invoice  of  certain 
specified  casks,  terms  six  months'  credit,  and  to  lie  in  plaintiffs'  warehooao 
till  wanted,  free  six  months ;  the  plaintiffs  kept  a  general  bonded  ware- 
house, and  transferred  the  particular  casks  to  the  defendant's  name  m 
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their  warehouse  book,  as  sold  to  him,  alter  which  the  plaintiffs  could  not 
take  them  out ;  at  the  end  of  the  six  months  the  defendant  asked  the 
plaintiffs  to  take  them  back,  or  sell  them  for  him ;  held  there  was  evidence 
of  a  receipt  and  acceptance,  as  the  character  of  the  plaintiffs  had  changed 
from  vendors  to  warehousemen  or  agents  of  the  defendant.  Castle  v. 
Suxyrder,  6  H.  &  N.  828  ;  30  L.  J.,  Ex.  310;  Ex.  Ch.,  reversing  S.  C,  29 
L.  J.,  Ex.  235.  See  also  Angel  v.  Ritchy  4  W.  N.  241,  C.  P.  M.  T.  1869. 
Wool,  bought  bv  defendant,  was  removed  to  the  warehouse  of  a  third 
person,  M.,  by  defendant's  direction,  and  weighed  and  packed  by  him ; 
the  course  of  dealing  was,  that  it  should  not  be  taken  out  of  M.'s  ware- 
house till  payment ;  this  nevertheless  was  held  a  deUvery  and  acceptance, 
4U9  the  vendor  had  parted  with  possession,  and  had  no  Hen,  properly  so 
called.  DodsUy  v.  Varley,  12  Ad.  &  B.  632.  Where  the  eoods  sold  were 
in  the  defendant's  possession  at  the  time  of  the  sale,  a  deeding  with  them 
by  the  defendant,  and  an  account  rendered  to  the  plaintiffs  by  defendant, 
debiting  himself  with  the  nrice,  are  evidence  of  an  acceptance  by  defen- 
dant. Edan  v.  Dvdfield,  1  Q.  B.  302.  Where  the  act  done  by  the  vendee 
is  an  ambiguous  act,  which  may  or  may  not  be  done  as  an  act  of  owner- 
ship, it  is  evidence  on  which  it  ought  to  be  left  to  the  jury  to  s^,  whether 
or  not,  there  had  been  an  acceptance.  Parker  v.  Wallia,  5  E.  &  B.  21. 
A.  bargained  for  a  horse  then  in  a  stable,  and  soon  afterwards  brought  in 
a  third  person  and  stated  to  him  that  he  had  bought  the  horse,  and  offered 
to  sell  it  to  him  for  a  profit  of  51, ;  it  was  held  that  it  ought  to  be  left  to 
the  jury  to  say,  whetner  this  was  or  was  not  a  delivery  and  acceptance. 
Blenfcinsop  v.  Clayton^  7  Taunt.  597 ;  and  see  Phillips  v.  Bistolli,  2  B.  & 
C.  511.  A  wrongful  taking  by  the  vendee  after  a  tender  and  refusal  of 
the  money  is  not  an  acceptance  to  bind  the  vendor,  Taylor  v.  Wakefieldy 
6  E.  &  B.  765 ;  see  Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J.,  Q.  B.  145, 
cited  ante,  p.  506. 

There  need  not  be  an  actual  delivery,  but  there  may  be  something  tanta- 
mount ;  such  as  the  delivery  to  the  buyer  of  a  key  of  the  warehouse  in 
which  the  goods  are  lodged,  or  the  delivery  of  other  indicia  of  property ; 
per  Ld.  Kenyon,  C.  J.,  Chaplin  v.  Rogers,  1  East,  192,  195;  and  this  is 
evidence  of  acceptance  as  well  as  of  delivery ;  Elmore  v.  Stone,  1  Taimt. 
460.  So,  where  the  purchaser  cut  down  and  sold  some  of  a  number  of 
trees  he  had  bought,  this  was  held  to  be  an  acceptance  and  receipt. 
Marshall  v.  Oreen,  1  0.  P.  D.  35.  A  written  order  given  by  the  seller  of 
goods  to  the  buyer,  directing  the  person  in  whose  care  the  goods  are  to 
deUver  them  to  the  buyer,  is  a  sufficient  receipt  within  the  ^tute,  pro- 
vided the  person  to  whom  it  is  directed  accept  the  order  for  delivery,  and 
assent  to  hold  the  goods  as  the  agent  of  the  buyer.  Searle  v.  Keeves,  2 
Esp.  598 ;  Bentall  y.  Bum,  3  B.  &  G.  426 ;  Salter  v.  Woollams,  2  M.  &  Or. 
650. 

When  a  joint  order  is  given  for  several  classes  of  goods,  the  acceptance 
of  one  clfikss  is  a  part  acceptance  of  the  whole,  under  this  section; 
Elliott  V.  Thomas,  3  M.  &  W.  170 ;  and  Thompson  v.  Maceroni,  3  B.  &  0. 1, 
contra,  is  there  explained.  And  part  acceptance  is  sufficient,  although 
the  rest  are  not  even  made ;  Scott  v.  Eastern  Counties  By,  Co,,  12  M.  &  YV. 
33 ;  for  Ld.  Tenterden's  Act,  we  have  seen,  is  to  be  lead  as  part  of  the 
Stat,  of  Frauds,  and  aooeDtanoe  of  part  and  part  payment,  apply  to  contracts 
for  goods  to  be  made.  But  the  contract  for  several  things  must  be  a  joint 
one.  Thus,  if  A.  give  to  B.  an  absolute  order  for  one,  and  a  conditional 
order  for  another  article,  and  B.  sends  both,  A.'s  acceptance  of  the  former 
is  not  an  acceptance  of  the  latter.  Price  v.  Lea,  1  B.  &  C.  156.  Where  a 
bu^er  selected  separate  lots  of  timber,  at  different  and  distant  places,  and 
Tarious  prices,  shown  to  him  by  the  same  seller  on  one  day,  and  after- 
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wards  included  in  one  nnsigned  note;  acceptance  of  one  lot  dispenses 
a  signed  note.  Bigg  v.  Whisking,  14  C.  B.  195.  The  deliyer7<^  a  sample, 
if  considered  to  be  part  of  the  tmnff  sold,  is  a  sufficient  acceptance ;  Hinde 
y.  Whitehouse,  7  East,  588 ;  but  omerwise  where  it  is  a  sample  merelj, 
and  forms  no  part  of  the  bulk.  Talver  y.  West,  Holt»  N.  P.  178  ;  Cooper 
y.  Elston,  7  T.  JBt.  14. 

Earnest  or  fart  payment.']  If  there  be  no  note  or  memorandum  in 
writing  and  no  acceptance  or  reoeipt  of  the  goods,  then,  to  saidsfy  the 
statute,  the  buyer  must  giye  something  in  earnest  to  bind  the  bsrgam,  or 
in  nart  payment.  Earnest  is  giyen  by  the  buyer,  and  not  by  the  seller,, 
ana  the  ^art  deliyery  of  goods  is  not  (as  BlacJLstone  assumes,  in  ^ 
passage  cited  ante,  p.  500)  by  the  way  of  earnest.  In  cases  of  sale  at 
common  law,  earnest  has  an  effect  different  from  that  of  tiiie  arra  of 
the  ciyil  law,  by  binding  the  bargain,  instead  of  merely  affording  addi- 
tional proof  of  it.  It  is  either  money  or  other  thing  giyen,  to  bind  the 
bargain,  and  to  show  that  it  is  concluded,  and  no  longer  remains  in  mere 
proposal  or  in.  fieri.    If  giyen  in  money,  it  presumably  forms  part  of  fiie 

frice,  like  a  deposit  at  an  auction.  Pordage  y.  Cole,  1  Wms.  Saund.  319. 
f  it  be  some  other  artide,  it  is  in  the  nature  of  a  pledge ;  Pothier,  Oont. 
de  Yente,  p.  6,  c.  1,  art.  3,  s.  2.  Acceptance  of  earnest  changes  the  pro- 
perty. Langfort  y.  Tiler,  1  Salk.  113;  Hinde  y.  WhOehouse,  7  East,  558, 
571.  Customary  forms  of  concluding  bargains,  as  where  the  purchaser 
draws  the  ed^  of  a  shilling  across  the  hand  of  ihe  yendor  and  returns  tiie 
money  into  his  own  pocket,  are  not  equiyalent  to  earnest  or  part  payment, 
within  the  statute.  Blenkinsop  y.  Clayton,  7  Taunt.  597.  A  bargain, 
that  the  yendor  shall  take,  in  part  payment,  a  debt  due  from  him  to  the 
yendee,  is  not  in  itself  a  sufficient  part  payment  to  dispense  with  a 
writing ;  no  money  haying  actually  passed,  nor  receipt  for  tne  debt  ^xren 
by  the  yendee ;  for  this  would  in  effect  let  in  proof  of  the  contract  itself 
in  order  to  eyade  the  statute.     Walker  y.  Nussey,  16  M.  &  W.  302. 

Wha;t  note  is  sufficient  within  ihe  Stat,  of  Frauds,  s.  17.]    The  word 
bargain  used  in  sect.  17  (like  the  word  '*  a^preement "  in  sect.  4,  onle, 
p.  502)  means  the  terms  upon  which  the  parties  contract.    Kenworthy  y. 
Schofield,  2  B.  &  0.  947.      The  note  in  writing  must  contain  all  the 
terms  of  the  agreement,  or  be  connected  with  some  other  documesat  whidi 
does.    S.  0.    oeyeral  documents,  if  sufficiently  connected,  will  oonatitatd 
a  good  memorandum  within  the  statute.    Jackson  y.  Loufe,  1  Bing.  9 ; 
Saunderson  y.  Jackson,  2  B.  &  P.  238 ;  Allen  y.  Bennet,  3  Taunt.   109 ; 
W<xmer  y.  Willington,  3  Drew.  523 ;  25  L.  J.,  Oh.  662.    A  promise  in 
writing  signed,  to  pay  anyone  imnamed  who  ahaH  furnish  goods  to  the 
writer  or  a  tMrd  person  making  default,  wiU  become  a  binmng  oontraot 
with  anyone,  whosoeyer  he  may  be,  who  shall  accept  the  promise  in 
writing  and  furnish  the  goods.     Williams  y.  Bumes,  1  Moo.  P.  C,  N.  & 
154,  198.    It  must  contain  the  names  of  both  the  oontracting  parties  or 
their  agents ;  Champion  y.  Plummer,  1  N.  E.  252 ;  Oraham  y.  JftiMon,  7 
Scott,  769 ;  5  N.  0.  603 ;  Williams  y.  Byrnes,  supra ;  as  buyer  and  seller, 
Vandenbergh  y.  Spooner,  L.  B.,  1  Ex.  316.    In  this  last  case  the  memo- 
randum was  as  follows :  "  S.  (the  defendant)  agrees  to  buy  the  whole  of 
the  lots  of  marble  purchased  by  Y.  (the  plaintm)  now  luring  at  L.  C,  at 
Is.  a  foot.    (Signed)  S. ;"  it  was  held  that  it  did  not  saosfy  the  statute, 
because  Y.  aid  not  appear  to  be  the  seller.    But  in  Newal  t.  BadjTordf 
L.  B.,  3  C.  P.  52,  the  following  memorandum  was  held  sufficient: 
'<  N.  (the  pkintiff),  32  sacks  oulasses  (ffour)  at  39s. ;  280  lbs.  to  wait 
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orders.  J.  W. ; "  it  was  proved  orally  that  J.  W.  was  the  defendant's  agent, 
that  the  defendant  was  a  floor  dealer,  and  the  plaintiff  a  baker,  and  the 
court  drew  inferences  from  the  surrounding  circumstances  to  explain  the 
ambiguity  in  the  memorandum. 

Where  there  is  an  insufficient  memorandum,  such  as  an  unsized  order 
for  goods,  a  subsequent  letter  signed  by  the  defendant,  refemng  to  the 
order,  is  sufficient ;  Saunderson  y.  Jaekeon,  2  B.  &  P.  238 ;  Bvacton  y. 
£uit,  L.  B.,  7  Ex.  1,  279,  Ex.  Oh. ;  but  the  plaintifE  cannot  avail  himself 
of  a  subeeauent  letter  from  the  defendant,  in  which,  though  he  recognizes 
the  order,  he  disaffirms  or  adds  to  the  terms  of  the  memorandum.  Vooper 
T.  Smith,  15  East,  103.  Vide  ante,  pp.  306, 307.  A  letter,  however,  refemng 
to  all  the  essential  terms  of  the  contract,  but  refusing  to  carry  it  out,  is 
sufficient.  Bailey  y.  Sweetingy  9  0.  B.,  N.  S.  843;  30  L.  J.,  C.  P.  150; 
Buxton  Y,  Bust,  supra;  Wilkinson  y.  Evans,  L.  B.,  1  0.  P.  407.  So,  a 
memorandum,  written  and  signed  by  the  defendant  on  the  back  of  an 
invoice  of  those  goods  sold  to  him  by  the  plaintiff;  **  The  cheese  came 
to-day,  but  I  did  not  take  them  in,  for  they  were  very  badly  crushed. 
So  the  candles  and  cheese  is  returned,''  was  held  sufficiently  to  refer  to 
the  contents  of  the  invoice,  and  the  two  together  were  a  sufficient  memo- 
randum to  satisfy  the  statute.  S.  0.  The  letter  referring  to  the  terms  of 
the  contract  need  not  be  to  the  other  party  to  the  sale.  Thus,  when  the 
defendant's  agent  bought  for  him  a  mare  of  the  plaintiff,  and  the  agent 
wrote  to  the  defendant  telling  him  the  purchase  he  had  made  of  the 
plaintiff  (naming  him),  and  the  price,  and  the  defendant  wrote  back 
saying  he  would  send  tne  agent  a  oineque  for  the  mare  **  which  you  have 
purchased  for  me,"  these  letters  were  held  a  sufficient  memorandum. 
Oibson  v.  Holland,  L.  B.,  1  0.  P.  1.  See  further  as  to  the  requisites  of  a 
sufficient  note,  arie,  pp.  305  et  seq. 

The  omission  of  the  particular  mode,  or  time  of  payment,  or  even  of 
the  price  itself,  does  not  necessarily  invalidate  the  contract.  Valpy  v. 
Otbson,  4  0.  B.  837.  Where  the  price  is  omitted,  and  it  does  not  appear 
u|K)n  the  evidence  that  any  snecinc  price  was  agreed  upon,  a  reasonable 
price  must  be  presumed,  ana  the  contract  should  be  so  stated ;  Hoadly 
v.  M^Laine,  10  Bing.  482 ;  but,  where  the  memorandum  is  ralent  as  to 
price,  and  it  appears  by  tiie  evidence  that  a  specific  price  was  agreed 
upon,  the  written  memorandum  is  imperfect,  and  cannot  be  given  in 
evidence.  Elmore  v.  Kingscote,  5  B.  &  G.  583 ;  Goodman  v.  Griffiths,  1 
H.  &  N.  574 ;  26  L.  J.,  &.  145.  A  distinction  was  indeed  suggested  by 
the  court  in  Acebal  v.  Levy,  10  Bing.  382,  that  where  the  contrs^  is  silent 
to  the  price,  but  has  been  executed,  a  reasonable  price  wiU  be  inferred  ; 
though  it  was  thought  questionable  whether  it  is  so  when  the  contract  is 
executory  only,  and  the  goods  are  still  in  the  possession  or  power  of  the 
seller.  But  tiie  case  oi  Hoadly  v.  UPLaine,  supra,  which  was  for  not 
accepting  a  carnage  made  to  order,  does  not  sanction  this  distinction,  nor 
was  any  made  in  Vdlpy  v.  Gibson,  supra,  where  Hoadly  v.  M*Laine,  supra, 
was  recognized.  This  inconvenience  of  the  above  rule  is  obvious.  If  a 
contract  omitting  the  price  has  the  legal  effect  of  a  contract  for  a  reason- 
able price,  then  oral  evidence  of  a  fixed  price  ought  to  be  excluded  as 
being  inconsistent  with  the  written  contract.  (S^  cases  ante,  pp.  16  et 
seq,)  Tet,  according  to  the  above  ruling,  the  evidence  is  to  be  aomitted ; 
and  that  for  the  purpose,  not  of  supportmg,  but  of  destroying  the  efficacy 
of  the  writing,  and  defeating  the  demand  by  proof  of  a  fact  ^s^oh,  if  true, 
ought  to  entitle  the  opposite  party  to  recover. 

An  agreement  to  sell  on  '* moderate  terms"  is  enough.  Aschcroft  v. 
Morrin,  4  M.  &  Ghr.  450.  Where  the  price  is  ambiguous,  as  where  hops 
are  sold  * '  at  100«.,"  this  may  be  explained  orally  to  mean  per  cwt    Spioer 
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y.  Cooper y  1  Q.  B.  424,  see  ante,  pp.  22  et  seq.  A  buyer  wrote  his 
address  in  tiie  seller's  order  book  wnich  had  the  seller's  name  on  the  fly 
leaf,  and  a  description  and  the  price  of  the  article :  held  a  sufficient  note 
of  the  buyer,  though  it  did  not  specify  an  alteration  in  it  to  be  made  by 
the  seller.  8arl  t.  BourdiUon,  1  0.  B.,  N.  S.  188 ;  26  L.  J.,  C.  P.  78. 
See  Goodman  y.  Griffiths ,  and  Elmore  y.  Kingscoie,  ante,  p.  511. 

The  written  memorandum  must  be  made  before  action  brought.  BiU 
y.  Bament,  9  M.  &  W.  36 ;  Lucas  v.  Dixon,  22  Q.  B.  D.  357,  C.  A.  Where 
a  written  order  was  giyen  by  defendant  for  goods  of  the  price  of  102.  and 
upwards,  which  defendant  accepted  with  the  accompanying  inyoioe,  and 
neither  order  nor  inyoice  mentioned  the  time  of  payment,  defendant  was 
allowed  to  proye  a  previous  oonyersation  between  plaintiff  and  defendant 
showing  that  the  sale  was  to  be  on  credit.  Loaeett  y.  Nicklin,  2  Ezch. 
93.  In  this  case  the  acceptance  was  sufficient  within  the  statute,  and  no 
written  memorandum  being  necessary,  the  oral  evidence  was  admitted  as 
not  inconsistent  with  the  writing,  and  forming  with  it  the  complete  con- 
tract :  vide  ante,  p.  17. 

The  terms  of  the  written  contract  cannot  be  orally  varied.  Vide  anie^ 
p.  29 ;  Plevins  v.  Downing,  1  C.  P.  D.  220.  But  forbearance  on  the  part 
of  the  plaintiff  is  not  a  variation.  OgU  v.  Vane,  El.,  L.  B.,  3  Q.  B.  272, 
Ex.  Ch. ;  Hickman  v.  Haynes,  L.  B.,  10  C.  P.  598.  Where  the  buyer, 
after  an  oral  contract,  receives  without  objection  an  invoice  or  sold  note 
signed  by  the  seller  differing  from  the  contract,  he  cannot,  in  a  case 
within  the  statute,  set  up  the  original  terms  to  contradict  the  sold  note. 
Harrwr  v.  Groves,  15  0.  B.  667  ;  24  L.  J,,  C.  P.  53. 

To  he  made  and  signed  hy  the  parties  to  he  charged,"]  It  is  not  necessary  that 
the  note  or  memorandum  should  be  signed  by  both  parties  to  the  contract. 
It  is  sufficient  if  it  be  signed  by  the  part^fr  to  be  charged.  Laythoarp  y. 
Bryant,  2  N.  C.  735.  A  proposal  in  writing  signed  by  the  ^arty  to  be 
chared  and  verbally  accepted  by  the  person  to  whom  it  is  made  is 
sufficient.  Reuss  v.  Ficksley,  L.  B.,  1  Ex.  342,  Ex.  Ch. ;  Buxton  v.  Bust^ 
L.  R.,  7  Ex.  279,  Ex.  Ch. ;  see  WaUs  v.  Ainsworth,  1  H.  &  C.  83 ;  31  L. 
J.,  Ex.  448.  And  it  makes  no  difference  that  there  is  no  remedy  against 
the  person  who  does  sign.  Allen  v.  Bennet,  3  Taunt.  169.  It  is  imma- 
teritu  where  the  signature  is  placed  on  the  document.  A  person  writing 
at  the  head  of  a  note,  I,  A.  B.,  agree,  or  A.  B.  agrees,  is  sufficient, 
although  the  document  is  not  signed  at  the  bottom.    Knight  y.  Crock/ord^ 

1  Esp.  190 ;  Saunderson  v.  Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Norris,  2 
M.  &  S.  286 ;  Durrdl  v.  Evans,  post,  p.  513.  But  the  signature  must  be 
so  introduced  as  to  govern  or  authenticate  every  material  part  of  the 
instrument.     Huhert  v.  Turner,  4  Scott,  N.  E.  486 ;  CaJton  v.  Caion,  L.  IL, 

2  H.  L.  127,  decided  on  sect.  4.  The  question,  however,  is  always  open 
to  the  jury,  whether  the  party,  not  having  regularly  signed  it  at  {he  foot, 
meant  to  be  bound  by  it  as  it  stood,  or  whemer  it  was  left  so  unsigned 
because  he  refused  to  complete  it ;  but  where  it  is  ascertained  that  he 
meant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is  satisfied, 
there  being  a  note  in  writing  showing  the  terms  of  the  contract,  and 
recognized  by  him ;  per  Ld.  Abinger  in  Johnson  v.  Dodason,  2  M.  &  W. 
659 ;  in  whicui  case  the  defendant  wrote,  '*  Sold  J.  Dodgson,"  (his  own 
nameV  so  and  so,  and  requested  the  plaintiff's  agent  to  sign  the  entry; 
and  tne  court  held  the  defendant  bound  by  such  entry.  Where  a  person 
is  in  the  habit  of  printing  instead  of  writing  his  name  that  will  be  a 
sufficient  signature.  Per  Eldon,  C.  J.,  Saunderson  y.  Jackwm,  supra. 
Where  the  name  of  a  vendor  is  printed  on  a  bill  of  parcels  on  which  the 
name  of  the  vendee  is  written  by  the  vendor,  that  is  a  sufficient  signature 
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to  charge  the  vendor.  Schnieder  v.  NorriB,  ante,  p.  512.  See  some 
additional  cases,  ante,  pp.  308,  309.  Signature  by  mark  or  initials  is 
sufficient,  vide  ante,  p.  308* 

Or  hy  their  agents  thereunto  lawfully  autTiorized.']  An  ag^nt,  to  bind  the 
defendant  by  his  signature,  must  be  some  third  person,  and  not  the  other 
contracting  party.  Farehrother  v.  Simmons,  6  3.  &  A.  333 ;  Wright  v. 
Dannah,  2  Camp.  203 ;  Bird  y.  BouUer,  ante,  p.  309 ;  Sharman  y.  Brandt, 
L.  E.,  6  Q.  B.  720,  Ex.  Oh. 

It  is  not  necessary  that  an  agent  should  haye  the  authority  of  his  prin- 
cipal  by  a  written  instrument ;  an  oral  authoril^  is  sufficient.  Rucker  y. 
Cammeyer,  1  Esp.  105  ;  Emmeraon  y.  Heelis,  2  Taunt.  38.  Although  the 
agent  may  not  haye  had  authority  at  the  time  of  signature,  it  will  be 
•sufficient  if  the  principal  subsequently  recognize  the  agent*s  act  and 
adopts  the  contract.  Afadean  y.  Dunn,  4  Bing.  722.  Where  A.,  by  his 
trayeller  B.,  sold  goods  to  0.,  and  at  the  time  of  the  sale  B.,  at  the  re- 
quest and  in  the  presence  of  C,  made  an  entry  of  the  sale  in  G.'s 
book,  and  signed  it  in  his,  B.'s,  own  name,  it  was  held  there  was  no 
sufficient  note  within  the  statute  to  bind  C,  because  the  circumstances 
did  not  show  any  authority  to  B.  to  sign  on  C.*s  behalf.  Graham  y. 
MuBson,  5  N.  0.  603.  The  plaintiff,  his  agent  N.,  and  the  defendant  E., 
met,  and  after  a^eeing  upon  the  price  of  certain  hops,  N.  wrote  a  sale 
note  heading  it  **  E.,  bought  of,"  &c.  At  E.'s  request  an  alteration  was 
made  in  one  of  the  terms  of  the  note  which  was  then  giyen  to  him.  It 
was  held  that  N.  was  E.'s  agent  to  draw  up  and  sim  for  him  a  memoran- 
dum of  the  contract  between  them,  and  therefore  E.  was  bound  thereby. 
Durrell  y.  Evans,  1  H.  &  C.  174 ;  31  L.  J.,  Ex.  337,  Ex.  Ch.  "If  the 
name  appears  on  the  contract  and  be  written  hy  the  party  to  be  bound,  or 
by  his  authority,  and  issued  or  accepted  by  mm,  or  intended  by  him  as 
the  memorandum  of  a  contract,  that  is  sufficient."  Per  Blackburn,  J., 
B*  0. ;  see  Thompson  y.  Gardiner,  1  0.  P*  D.  777. 

But  the  mere  writing  by  the  plaintiff's  trayeller  in  the  presence  of  the 
defendant  of  a  duplicate  memorandum  of  the  defendant's  order,  with  his 
name  as  purchaser,  which  duplicate  was  handed  to  and  kept  by  the  defen- 
dant, was  held  insufficient,  as  it  did  not  appear  that  the  trayeller  had 
signed  as  agent  for  the  defendant,  or  had  autnority  so  to  do*  Murphy  y. 
Boese,  L.  E.,  10  Ex.  126. 

As  to  a  telegram  sent  by  the  defendant  being  a  sufficient  signed  memo- 
randum, see  Godwin  y.  Francis,  L.  E.,  5  0.  P.  295,  cited  ante,  p.  309.  The 
sender  is  not  liable  for  a  mistake  of  the  telegraph  clerk  in  sending  the 
message,    Henkel  y.  Pape,  L.  E.,  6  Ex.  7. 

Sale  hy  auction,']  A  sale  of  goods  by  auction  is  within  sect.  17.  Ken- 
worthy  y.  Schofield,  2  B.  &  C.  945.  Where  the  same  person  buys  seyeral 
lots,  and  the  auctioneer  writes  down  the  yendee's  name  each  time,  there  is 
a  distinct  and  independent  contract  as  to  each  lot.  Boots  y.  Dormer,  Ld,, 
4  B.  &  Ad.  77 ;  Emmerson  y.  Heelis,  supra.  An  auctioneer  is  for  some 
purposes  an  agent  for  both  parties;  therefore,  where  an  auctioneer 
writes  down  the  buyer's  name  in  the  catalogue  opposite  the  lot,  together 
with  the  price  bid,  it  is  a  sufficient  memorandum.  Emmerson  y.  Heelis^ 
supra ;  Kenworthy  y.  Schofield,  supra.  But  where  the  conditions  of  sale 
are  not  annexed  or  referred  to  in  the  catalogue,  signing  the  buyer's  name 
in  the  catalogue  is  not  a  compliance  with  the  statute.  Hinde  y.  White* 
house,  7  East,  558 ;  Kenworthy  y.  Schofield,  supra ;  Peirce  y.  Corf,  L.  E., 
9  Q.  B.  210 ;  BishUm  y.  Whatmore,  8  Ch.  D.  467.  It  must,  howeyer,  be 
obseryed  that  the  auctioneer  only  becomes  the  yendee's  agent  after  his 
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bid  is  accepted ;  before  then  he  is  exclusiYely  the  vendor's  agent.  TTar- 
UnoY.  Harrison,  IE.  &E.  295,  309;  28  L.  J.,  a  B.  18;  29  L.  J.  a  B. 
14.  Where  the  auctioneer  himself  sues,  his  signature  for  the  defendant 
cannot  be  relied  upon  as  a  compliance  with  the  statute.  See  Fartbrother 
Y.  Simmons,  5  B.  &  A.  333 ;  Sharman  y.  Brandt,  L.  B.,  6  Q.  B.  720,  and 
cases  dted  onto,  p.  309.  Where  a  person,  to  whom  money  was  doe 
from  the  owner  of  ffoods  sold  b^  auction,  agreed  with  the  owner  before  the 
auction  that  goods  bought  by  him  should  be  set  against  the  debt,  and  be 
became  the  purchaser  of  goods,  and  was  entered  as  such  by  the  auctioneer, 
it  was  held  tiiat  he  was  not  bound  by  the  conditions  of  sale  which  specified 
that  purchasers  should  pay  part  of  the  price  at  the  time  of  the  sale  and  the 
rest  on  delivery.  BarUett  v.  Pumell,  4  Ad.  &  E.  792.  But,  in  genial, 
where  there  are  printed  conditions  of  sale,  no  oral  declaration  made  by 
the  auctioneer  at  the  time  of  the  sale  is  admissible  in  evidence  to  altor 
them.  Shelton  v.  Livius,  2  C.  &  J.  411.  Though  where  the  goods  are  of 
less  value  than  lOZ.,  and  there  is  no  signature,  such  declarations  are  ad- 
missible ;  Eden  v.  Blake,  13  M.  &  W.  614  ;  and  aemhle,  per  Bolfe,  B.,  S.C.» 
that  as  the  contract  would  be  complete  on  the  fall  of  the  hammer,  a  sub- 
sequent signing  by  the  auctioneer  would  make  no  difference.  As  to  the 
xight  to  re&act  biddings,  vide  ante,  p.  309. 

Sale  by  a  broker.'^  Where  a  broker  is  the  acent  of  both  parties,  he  may 
bind  them  by  signmg  tiie  same  contract  on  behalf  of  the  buyer  and  seller. 
See  the  usual  forms,  and  the  effect  of  broker's  notes  fully  considered  in 
Bladcbum*s  Treatise  on  Contract  of  Sale,  Part  I.,  c.  5.  The  practice  (at 
least  amon^  London  brokers)  is  to  make  an  entry  of  tiiie  contract  in  his 
book  and  sign  it,  and  then  to  send  a  copy  of  it  to  each  party,  and,  in 
general,  the  ''bought  note"  to  the  buyer,  and  '*  sold  note  to  the  seller, 
and  these  notes,  duly  delivered  by  the  broker  to  the  parties,  have  been 
held,  if  not  the  contract  itself,  proper  evidence  of  the  contract,  and  con- 
stitute a  sufficient  note  in  writmg  to  bind  each  party.  Rutker  v.  Cam^ 
meyer,  1  Esp.  105 ;  Thornton  v.  Meux,  M.  &  M.  43 ;  Trtteman  v.  Loder, 
11  Ad.  &  E.  589.  And  such  notes  are  admissible,  where  the  entry  in  the 
broker's  book  has  never  been  signed  by  him.  Goom  v.  AJUdo,  6  iB.  &  C. 
117.  But  if  the  entry  in  the  book  has  been  signed,  it  is  questionable 
•whether  this  is  not  the  best  evidence,  as  being  the  original  entry  of  the 
contract.  See  Heyman  v.  Neale,  2  Camp.  337.  '*  Where  there  has  been 
•an  entry  of  the  contract  by  the  broker  in  his  book,  si^ed  by  him,  I  should 
hold,  without  hesitation,  notwithstanding  some  dicta  and  a  supposed 
ruling  of  Ld.  Tenterden  in  Thornton  v.  Meux  (aupra)  to  the  contraxy,  that 
this  entry  is  the  binding  contract  between  the  parties,  and  that  a  mistake 
made  by  him  when  sending  tiiem  a  copy  of  it,  m  the  shape  of  a  bought  or 

sold  note,  would  not  affect  its  validify." "  But  the  broker,  to 

save  himself  trouble,  now  omits  to  enter  and  sign  any  contract  in  his  book, 
and  still  sends  the  bought  and  sold  note  as  before.  If  these  aeree  they 
are  held  to  constitute  a  binding  contract.  If  there  be  any  materLEu  variance 
between  them  they  are  both  nullities,  and  there  is  no  binding  contract.^ 
Per  Ld.  Campbell,  C.  J.,  in  Sieveivright  v.  Archibald,  17  Q.  B.  124-5;  20 
L.  J.,  Q.  B.  538;  and  see  per  Patteson,  J.,  S.  C.  Where  there  is  a 
material  variance  between  the  bought  and  sold  notes,  and  the  broker  has 
not  signed  the  contract  in  his  book,  there  is  no  valid  contract.  Grant  v. 
Fletcher,  5  B.  &  0.  436 ;  Gregeon  v.  Buck,  4  Q.  B.  737 ;  Covne  v.  Bemfrey^ 
^  Moo.  P.  C.  232.  But  where  the  differences  can  be  reconciled  by  oral 
testimony  of  mercantile  usage,  and  shown  to  be  only  apparent,  such  evi- 
dence is  admissible.  Bold  v.  Bayner,  1  M.  &  W.  343 ;  Kempson  v.  Boyle^ 
3  H.  &  C.  763;  34  L.  J.,  OSz.  191.    Where  the  bought  note  was  in  the 
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lonn  '<  Bought  of  B*  A  Oo.,  for  acconnt  of  H.  &  Co.,"  and  the  sold  note  iiir 
the  foim,  **  Sold  to  our  principals  for  account  of  B.  &  Oo. ;  "  it  was  held 
there  was  no  Yarianoe  between  them,  oral  evidence  being  admissiUe^ 
to  show  who  the  principals  were.  Cropper  y.  Cook,  L.  B.,  3  0.  P.  194i 
Where  the  sold  note  is  in  the  name  of  an  agent,  it  may  be  shown  orally  on 
behalf  of  the  buyer,  that  in  all  previous  transactions  between  them  the 
vendor  had  contracted  in  the  agent's  name.  Trueman  y.  Loder,  ante,  p.  514. 
So  where  the  contract  was  made  hj  a  broker,  on  behalf  of  principals  who(to 
names  were  not  disclosed,  oral  evidence  that  by  the  usage  in  London  ia 
such  a  case  the  broker  is  liable  to  be  treated  as  principal,  is  admissible  to 
charge  the  broker,  unless  the  contract  provides  lor  the  final  determination 
of  differences  by  him,  vide  <mte,  p.  26. 

Where  a  broker  employed  to  buy  goods  for  his  principal.  A.,  himself 
aellB  the  goods,  he  cannot  sign  a  vaJid  note,  so  as  to  oind  A.,  and,  indeed, 
it  seems  that  there  is  no  contract  at  all.  Sharman  y.  Brandt,  L.  B.,  6  Q. 
B.  720,  Ex.  Gh.  In  an  action  by  the  purchaser  against  the  seller  of  goods 
for  not  delivering  them,  the  bought  note  per  »e  is  evidence  of  the  contract 
against  the  seller  on  proof  of  the  employment  of  the  broker  by  him.  Hatves 
y.  I'orUer,  1  M.  &  Bob.  368.  The  conduct  of  the  defendant  may  afford 
evidence  that  the  broker  was  authorized  to  contract  for  him.  Thompson  y. 
QarduMT,  1  0.  P.  D.  777.  If  the  seller  intend  to  insist  on  a  variance  be- 
tween the  bought  and  sold  note,  it  is  for  him  to  produce  and  prove  the 
latter.  Hawee  y.  Foreter,  eupra.  So  the  sold  note  signed  by  the  broker 
acting  for  both  parties,  and  delivered  by  him  to  the  purchaser,  is  a  suffl-' 
cient  memorandum  to  bind  the  purchaser  within  sect.  17,  in  the  absence 
of  proof  of  any  variance  between  it  and  the  bought  note.  Parton  v.  Crofts, 
13  0.  B.,  N.  S.  11 ;  33  L.  J.,  0.  P.  189.  Even  if  they  differ,  yetif  one  be 
■igned  b^  a  principal  in  the  contract,  it  will  be  evidence  of  the  contract  as 
against  him.  Bowe  y.  Osborne,  1  Stark.  140.  So  where  the  notes  disagree, 
the  entry  in  the  hook,  if  brought  home  to  the  knowledge  of  the  parties,  or 
even  if  not  known  to  them,  may  be  evidence  of  the  contract ;  semh.  Thorns 
ton  y.  Charles,  9  M.  &  W.  802 ;  and  see  the  observations  of  Parke,  B.,  in 
that  case ;  but  the  point  is  not  a  settled  one ;  see  Ueyman  y.  NeaU,  Sieve- 
Wright  y.  Archibald,  ante,  p.  614 ;  and  Parton  y.  Crofts,  supra.  Where 
tiie  broker  in  the  bought  and  sold  notes  described  the  sellers'  firm  as  A., 
B.,  and  0. ;  but  the  firm  had,  unknown  to  the  broker,  been  changed  to 
A.,  D.,  and  E.,  it  was  held  that  A.,  D.,  and  E.  might  sue  on  the  contract,- 
it  not  appearing  that  the  defendant  had  been  prejudiced  or  excluded 
from  a  set-off,  and  there  being  some  evidence  of  his  having  treated  the 
oontract  as  subsisting  with  the  plaintiffs.  Mitchell  v.  Lapage,  Holt,  N.  P. 
253. 

A  material  alteration  in  the  sale  note  b^  the  broker,  at  the  instance  of 
the  seller,  after  the  bargain  made  and  without  the  consent  of  the  pur- 
chaser, predudes  the  seller  from  recovering.  Powell  v.  Divett,  15  East,' 
29.  So,  where  the  buyers  altered  the  bought  note  in  a  material  particular 
by  an  addition  at  the  foot  of  it  (referred  to  by  an  asterisk  in  the  body  of 
i^,  though  the  breach  was  unconnected  with  the  alteration.  Mollttt  y. 
Wadcerharth,  5  0.  B.  181.  Where  the  sold  note  was  sent  back  altered 
and  signed  by  the  seller,  and  the  bu^er  proceeded  on  it  as  the  contract,  it 
was  hdd  to  be  a  question  for  the  juir  whether  this  was  a  contract,  or 
only  an  offer  by  the  seller  provided  a  bought  note  to  the  like  effect  were 
signed  by  the  buyer.  In  this  case  there  was  no  bought  note  in  evidence 
at  aU,  and  the  broker  was  agent  of  the  buyer  only.  Moore  y.  Campbell, 
10  Exch.  323 ;  23  L.  J.,  Ex.  310.  If  the  two  principals  agree  in  the 
broker's  presence,  and  the  broker's  note  does  not  correspond  with  tho 
ternui  agreed  upon,  then  there  is  no  written  oontract  by  an  agent  lawfully 
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authorised,  and  a  party,  who  did  not  aseent  to  the  alteration,  is  not 
bound.  Pitts  y.  Beckett^  13  M.  &  W.  743 ;  contray  where  there  is  eridenoe 
from  which  a  subsequent  assent  to  such  alteration  may  be  impUed.  Hanwr 
r.  Groves,  15  C.  B.  667 ;  24  L.  J.,  0.  P.  63. 

A  distinction  has  been  made  between  a  contract  in  writing  and  a  note  or 
memorandum  in  writing  of  a  contract  within  the  Stat,  of  f^uds ;  see  the 
judgments  in  Sieuewright  v.  ArchihaU,  17  Q.  B.  107,  114,  124;  20  L.  J., 
Q.  B.  538 ;  and  in  Parton  y.  Crofts,  ante,-p,  616 ;  but  in  many  casee  this 
distinction  seems  to  haye  been  lost  sight  of. 

Eeadiness  of  the  plaintiff  to  deliverJ]  An  ayerment  of  readiness  and 
willingness  to  deliyer  is  sufficient,  where  deliyery  and  payment  are  to  be 
concurrent  acts.  Boyd  y.  Lett,  1  C.  B.  222 ;  Jackson  y.  AUaway,  6  If.  & 
Gr.  942.  It  is  enough  for  the  plaintiff  to  show  imder  this  aJlegation, 
either  that  he  has  offered  to  deliyer,  or  that  the  defendant  has  dispensed 
with  deliyery,  or  has  made  it  an  idle  and  useless  form  to  attempt  to 
deliyer*  The  ayerment  inyolyes  the  ability  of  the  plaintiff  to  deliyer. 
Lawrence  v.  Knowles,  5  N.  0.  399 ;  De  Medina  y.  Norman,  9  M.  &  W. 
820 ;  Spotswood  y.  Barrow,  1  Exch.  804.  On  a  claim  ayerring  readiness 
of  the  plaintiffs  to  manufacture  certain  articles  ordered  by  the  defendant^ 
it  is  enough  to  show  that  the  defendant  had  countermanded  the  manu- 
facture while  in  progress,  and  after  deliyery  of  some,  and  had  notified  his 
refusal  to  accept  any  more ;  and,  per  cur,,  in  oonmion  sense,  the  meaning 
of  such  an  ayerment  '*  must  be  that  the  non-completion  of  the  oontract 
was  not  the  fault  of  the  plaintiffs,  and  that  they  were  disposed  and  able 
to  complete  it,  if  it  had  not  been  renounced  by  the  defenoant"  Cort  y. 
Amhergaie  By.  Co.,  17  Q.  B.  127,  144;  20  L.  J.,  Q.  B.  460;  Bakery. 
Farminger,  28  L.  J.,  Ex.  130.  Under  the  trayerse  of  this  allegation,  the 
plaintiff  must  proye  that  he  is  ready  to  deliyer  an  article  corresponding 
with  that  which  was  contracted  for;  per  Cresswell,  J.,  in  Boyd  y,  Lett, 
supra ;  and  an  opportunity  must  be  giyen  for  examination.  Isherwood  y. 
Whitmore,  10  M.  &  W.  757. 

Under  a  contract  for  the  sale  of  a  cargo,  if  the  buyer  reject  a  cargo 
tendered,  the  seller  may,  within  the  time  limited  by  the  contract,  ten^r 
another  cargo.  Borrowman  y.  Free,  4  Q.  B.  D.  600.  As  to  what  is  suffi- 
cient tender  of  bills  of  lading,  on  the  sale  of  goods  to  be  shipped,  see 
Sanders  y.  Maclean,  11  Q.  B.  D.  327,  C.  A. 

Where  the  plaintiff  has,  otherwise  than  at  the  buyer*s  request,  delayed 
deliyery  beyond  the  proper  time,  he  cannot  enforce  acceptance,  unless  the 
defendant  has  entered  mto  a  new  binding  oontract.  Plevins  y.  Downing, 
1  C.  P.  D.  220.  As  to  waiyer  by  the  buyer  of  performance  by  the  s^er 
of  a  term  of  the  contract,  see  Leather  Cloth  Co.  y.  Hieronimtis,  L.  B.,  10 
Q.  B.  140,  citod  post,  p.  531*  See,  howeyer,  Sanderson  y.  Graves^  L.  B., 
10  Ex.  234« 

Befusal  to  receive.']  It  must  be  shown  that  the  defendant  has  refused  to 
receiye  under  circumstances  which  do  not  warrant  a  refusal.  Therefore, 
where  a  tender  is  necessary,  it  must  be  made  at  a  reasonable  time  and 
place,  and  be  such  as  to  afford  the  defendant  an  opportonity  of  examining 
and  receiying  the  goods ;  for  without  such  opportunity  it  ia  no  tender. 
Thus,  a  tender  of  articles  in  closed  casks,  so  as  to  preyent  inspection,  is 
no  tender.  Isherwood  y.  Whitmore,  supra.  Nor  is  it  sufficient  to  show  a 
tender  of  the  goods  at  the  defendant's  warehouse  at  a  late  hour  after  it  is 
shut  up,  and  the  defendant  has  left  it.  But  if  the  defendant  be  present, 
and  able  to  examine  and  receiye  them,  the  tender  will  not  be  bad  mereW 
because  tho  hour  is  late  and  unreasonable.    Startup  y.  MaodawM,  6  M. 
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St  Gr.  593.    On  the  sale  of  goods  for  shipment  by  steamer  or  steamers, 
the  defendant  must  accept  such  part  of  the  goods  as  arrives  in  one 
steamer.    Brandt  y.  Lawrence^  1  Q.  B.  D.  344,  C.  A.    But  where,  on  the 
sale  of  twenW-fiye  tons  pepper,  October  shipment,  the  name  of  yessel, 
&c.,  were  to  be  declared  within  sixty  days  from  the  date  of  the  bill  of 
lading,  and  within  the  time  twenty-five  tons  were  declared  by  the  B. 
yessel,  only  twenty  tons  of  which  complied  with  the  contract,  and  no 
further  declaration  was  made,  it  was  held  that  the  defendant  need  not 
accept  the  twenty  tons.     Reuter  v.  Sala,  4  0.  P.  D,  239,  0.  A.    The 
tender  must  not  be  of  a  larger  quantity  than  was  bought;  Dixon  v. 
Fletcher,  3  M.  &  W.  146 ;  HaH  v.  Mills,  15  M.  &  W.  85 ;  at  least,  unless 
the  tender  be  divisible,  or  the  surplus  not  charsed  for.    If  the  buyer  give 
a  limited  order  for  certain  specified  goods,  ana  the  seller  send  those  and 
others  from  a  distant  place  m  one  package,  charged  at  a  lump  sum,  the 
consignee  may  repudiate  the  whole  and  refuse  to  receive  the  ]^kage. 
Levy  V.  Green,  8  E.  &  B.  575 ;  27  L.  J.,  Q.  B.  Ill,  Ex.  Oh. ;  1  E.  &  E. 
969;  28  L.  J.,  Q.  B.  319;  and  see  Macdonald  v.  Longbottom,  1  E.  &  E. 
977,  987;  28  L.  J.,  Q.  B.  293;  29  L.  J.,  Q.  B.  256;  TamvacoY.  Lucas, 
1  E.  &  E.  581 ;  28  L.  J.,  Q.  B.  150,  301.    If  the  defendant  notify  his 
intention  to  refuse,  and  forbid  the  plaintiff  to  deliver  goods  ordered  to  be 
made,  then  the  plaintiff  need  not  proceed  to  complete  the  contract  on  his 
part,  and  may  show  this  under  an  alleged  refusal  to  accept,  although  the 
goods  are  not  ready  for  delivery,  and  could  not  be  delivered;  for  the 
plaintiff  is  thereby  *' discharged'*  from  proceeding  further;  and  such  a 
notice  to  the  plaintiff  will  support  an  allegation  that  the  defendant  *' pre- 
vented and  discharged"  the  plaintiff  rrom  supplying  the  goods  and 
executing  the  contract.     Cort  v.  Ambergate  By,  Co,,  ante,  p.  516.    And  a 
tountermand  by  the  person  ordinarily  representing  the  defendant  in  his 
dealings  with  the  plamtiff  (as  the  engineer  of  a  railway),  is  sufficient, 
although  the  defendant  be  a  corporate  body,  and  the  notice  not  under  seal; 
S.  G.    See  further,  as  to  readiness  to  receive,  post,  pp.  523,  524. 

Damages,']  In  an  action  for  not  accepting  goods,  the  difference  between 
the  contract  price  and  the  market  price  on  the  day  the  contract  was 
broken  is  the  ordinary  measure  of  damages.  Doorman  v.  Nash,  9  B.  &  G. 
145;  Boswell  v.  Kilbom,  15  Moo.  P.  G.  309.  And  the  right  to  re-sell 
(though  not  the  obligation  to  do  so)  exists  in  aU  cases  of  sale  where  the 
vendee  wrongfully  refuses  to  receive,  and  there  is  no  express  stipulation 
precluding  such  right.  Maclean  v.  Dunn,  4  Bing.  722,  728 ;  Barrow  v. 
Amaud,  8  Q.  B.  609,  610,  Ex.  Gh.  And  it  makes  no  difference  in  this 
respect  whether  there  be  or  be  not  an  express  condition  of  re-sale. 
Lamond  y,  Datall,  9  Q.  B.  1030.  Where  goods  were  to  be  delivered  at  a 
certain  time,  and  while  on  their  way  the  vendee  gave  notice  that  he  would 
not  accept,  tlie  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  fixed  for  the  delivery,  and  not  that 
on  the  day  on  which  the  seller  received  the  notice.  Phillpotts  v.  Evans,  5 
M.  &  W.  475;  and  see  Leigh  v.  Paterson,  8  Taunt.  540,  post,  p.  527. 
Where  the  defendant  has  ordered  goods  and  then  wrongfully  counter- 
manded the  order,  and  thereupon  the  vendor  ceases  to  manufacture  them, 
he  is  entitled  to  damages  for  the  goods  in  hand,  and  to  such  profit  as  he 
would  have  made  if  the  contract  nad  been  fully  carried  out.  Dunlop  v. 
Higgins,  1  H.  L.  G.  381.  Where  the  payment  was  to  be  by  bill,  plaintiff 
may  recover  the  amount  which  would  have  accrued  on  it  for  mterest, 
Boyce  v.  Warlurton,  2  Gamp.  480.  Where  no  difference  is  proved  between 
the  contract  price  and  the  market  price,  only  nominal  damages  are 
recoverable.    See  Valpy  v.  Oaktley,  16  Q.  B.  941. 
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Defence, 

By  Bules  1883,  0.  xix.  r.  Id,  the  defeoidant  most  plead  specially  all 
faots  not  previously  stated  on  whioh  he  reUes,  and  must  raise  all  sucb. 
crounds  of  defence  as,  if  not  pleaded,  would  be  likely  to  take  the  plaintifF 
py  suipnse ;  and  r.  17  proyides  that  the  defendant  shall  not  deny  gene- 
rally the  allegations  in  the  statement  of  olaim ;  vide  ante,ja»  301.  Where 
therefore  the  defence  is  tliat  the  contract  is  materially  dmerent  from  the 
one  alleged  in  the  statement  of  claim,  or  that  the  goods  were  in  fact  sold 
with  a  qualification  or  condition  annexed,  which  the  goods  tendered  did 
not  satisfy,  this  must  be  si>ecially  pleaded  in  the  defence. 

The  amnissibiliiy  of  evidence  under  certain  common  defences  will  be 
found  under  the  general  head  of  Defences  in  adions  en  simple  conhrads, 
posty  pp.  628  et  seq. 

Denial  of  Contract,^  By  Eules  1883,  O.  xix.  r.  20,  aide,  p.  302,  a 
denial  of  a  contract  operates  only  as  a  denial  of  the  makiTig  of  the  con- 
tract in  fact,  and  not  of  its  legality  or  its  sufficiency  in  law,  whether 
with  reference  to  the  Statute  of  Frauds  or  otherwise.  This  requires  the 
defendant  specifically  to  allege  in  his  defence  that  he  relies  on  me  objec- 
tion to  the  contract  arising  imder  that  Statute.  Clarke  v.  Calhw,  46  L.  J., 
Q.  B.  53,  C.  A. 

The  following  are  defences  which  must  also  be  specially  pleaded: — 
Where  a  joint  order  is  given  for  several  articles  at  several  prioes,  the 
contract  is  entire,  and  the  purchaser  may  refuse  to  accept  one,  unless  the 
others  are  delivered;  Champion  v.  Shorty  1  Gamp.  53;  and  where  goods 
are  sold  as  *'  about  **  a  certain  quantity,  **  more  or  less,'*  the  latter  words 
are  intended  to  provide  only  for  a  small  excess,  and  the  purchaser  is  not 
bound  to  accept  350  tons  on  a  bargain  for  *'  about  300  tons,  more  or  less; '* 
at  least,  not  unless  it  be  shown  that  a  large  excess  was  contemplated. 
Cross  V.  EgliUy  2  B.  &  Ad.  106 ;  Tamvaco  v.  LucaSy  antey  p.  517.  See  also 
Cockerell  v.  AuwmpUy  2  C.  B.,  N.  S.  440 ;  26  L.  J.,  C.  P.  194 ;  Maedonald 
v.  LonghoUomy  1  E.  &  E.  977,  987 ;  28  L.  J.,  Q.  B.  293;  29  L.  J..  Q.  B. 
256;  Beckh  v.  Pagey  5  0.  B.,  N.  S.  708;  7  Id.  861;  28  L.  J.,  C.  P.  164, 
341 ;  Morris  v.  Levison,  1  C.  P.  D.  155.  Where  the  defendant  instxucted 
the  plaintiffs  to  buy  for  him  500  tons  of  sugar,  **  50  tons  more  or  less^  of 
no  moment  if  you  are  enabled  to  get  a  suitable  vessel ; "  and  the  plaintiflfs 
bought  400  tons,  parcel  by  parcel  according  to  the  usage  of  the  market, 
and  could  buy  no  more  at  the  price  named,  it  was  held  that  the  defendant 
was  not  bound  to  accept  the  400  tons,  as  the  usage  could  not  affect  the 
express  order.  Ireland  v.  LivingstoUy  L.  B.,  5  Q.  B.  516,  Ex.  Gh.  (reversed 
on  another  ground,  L.  £.,  5  H.  L.  395).  See,  however,  Johnston  t. 
Kershaw y  L.  B.,  2  Ex.  82.  A  contract  to  sell  *'  all  spars  manufactured  by 
M.,  sav  about  600  red  pine  spars,"  was  held  not  to  amount  to  a  warranty 
as  to  tne  quantity  of  the  spars.  M^Connel  v.  Murphy y  L.  B.,  5  P.  0.  203. 
See  also  Qwillim  v.  Danielly  2  C.  M.  &  B.  61.  A  contract  to  buy  **  a  cargo 
of  about  the  following  lengths,  &c.,  in  all  about  sixty  fathoms,"  is  not 
satisfied  by  the  delivery  of  sixty  fathoms,  part  of  a  cargo  of  eighty  fEithoms, 
although  the  sixtv  fathoms  were  severed  from  the  remainder,  for  **  cargo'* 
means  the  whole  loading  of  the  ship.  Kreitger  v.  Blarick,  L.  B.,  5  Ex.  179, 
following  Sargent  v.  Reedy  Str.  1228 ;  Borrowman  v.  Draytony  2  Ex.  D.  15, 
C.  A.;  Anderson  v.  MoricCy  1  Ap.  Ca.  713,  D.  P.,  distinguished  in  Colonial 
Insur,  Co,  of  New  Zealand  v.  Adelaide  Marine  Insur»  Co,y  12  Ap.  Ca.  128, 
P.  0.  A  contract  to  supply  **the  whole  steel"  required  for  the  Forth 
bridge,  subject  to  conditions  which  contained  the  .clause,  '*  the  estimated 
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c^uapotity  of  steel  we  understand  to  be  30,000  tons,  more  or  less,"  is  not 
bmited  by  the  clause.  Tancred  v.  Steel  Co,  of  Scotland^  Id  Ap.  Ca.  125^ 
D.P. 

A  sale  of  goods  '*  on  aniyal,"  or  **  to  arriye  "  in  a  particular  ship  is  a 
contract  for  the  sale  of  goods  at  a  future  period,  suoject  to  the  double 
condition  of  the  arrival  of  the  ship  and  the  goods  being  on  board,  and  is 
not  a  warranty  on  the  part  of  the  seller  that  the  goods  shall  arrive.  Boyd 
T.  Siffkin,  2  Camp.  326 ;  ffawea  y.  Humble,  Id.  327,  n. ;  Lovait  v.  HamiUon^ 
5  M.  <&  W.  639 ;  Johnson  y.  Macdonald,  9  M.  &  W.  600.  See  also  Smith 
T.  Myers,  L.  E.,  5  Q.  B.  429 ;  L.  R.,  7  Q.  B.  139,  Ex.  Ch.  But,  a  con* 
tract  for  the  sale  of  goods  '*  now  on  passase  and  expected  to  arrive  by,'* 
or  **  to  be  delivered  on  the  safe  arrival  of,  a  certain  diip ;  Gorrissen  v. 
PcmVi,  2  C.  B.,  N.  S.  681 ;  27  L.  J.,  0.  P.  29 ;  Hale  v.  Rawson,  4  0.  B., 
N.  S.  85 ;  27  L.  J.,  C.  P.  189 ;  is  conditional  on  the  arrival  of  the  ship 
only.  The  stipulation  in  a  contract  of  sale,  **  the  cotton  to  be  taken  from 
the  quay,"  was  held  an  independent  stipulation  for  the  seller's  benefit^ 
and  not  a  condition  precedent  which  the  purchaser  had  a  right  to  insist 
on  being  performed.  Neill  v.  Whitworth,  18  0.  B.,  N.  8.  435  ;  34  L.  J., 
C.  P.  155  ;  Ex.  Ch.,  L.  E.,  1  C.  P.  684.  See  also  Castle  v.  Playford,  L.  B., 
7  Ex.  98,  Ex.  Ch.,  reversins  S.  C,  L.  E.,  5  Ex.  165.  A  sale  of  a  cargo 
'*from  the  deck  "means  uiat  the  vendor  is  to  pay  the  harbour  dues. 
Flayford  v.  Mercer,  22  L.  T.,  N.  S.  41,  Q.  B. 

When  goods  are  supplied  under  a  single  special  contract  with  a  com- 
mittee of  several  persons,  and  a  new  member  of  the  committee  is  added 
before  the  contract  has  been  performed,  he  cannot  be  joined  as  co-defen- 
dant in  an  action  for  not  accepting,  though  he  assented  to  and  recognized 
the  contract  after  he  had  become  a  member ;  Beale  v.  Mouls,  10  Q.  B. 
976 ;  accord,  Neivton  v.  Belcher,  12  Q.  B.  921 ;  and  it  matters  not  whether 
the  property  in  the  goods  sold  vested  in  successive  portions  during  the 
execution  of  the  contract.  But  it  might  be  otherwise,  if  the  circimistanoes 
were  such  that  a  new  contract  could  be  implied,  on  successive  deliveries, 
or  successive  acts,  done  by  the  plaintiff ;  as  on  a  standing  contract  to 
work  for  a  firm,  on  certain  terms,  when  required ;  see  the  cases,  supra, 
and  Helsby  v.  Mears,  5  B.  &  C.  504.  A  person  employed  by  the  defendant, 
as  broker  to  buy  the  goods,  cannot  himself  be  tne  vendor ;  Sharman  v. 
Brandt,  L.  E.,  6  Q.  B.  720,  Ex.  Ch. ;  even  by  the  usage  of  ttie  market,  if 
the  principal  was  ignorant  of  the  usage.  Mollett  v.  Robinson,  L.  E.,  6 
C.  P.  646;  Ex.  Ch.,  X.  E.,  7  C.  P.  84 ;  L.  E.,  7  H.  L.  802. 

Repudiation  of  the  goods."]  In  the  case  of  sales  by  sample,  if  the  bulk 
do  not  correspond  with  it,  the  defendant  may  refuse  to  receive  it,  and 
may  keep  the  article  a  reasonable  time  to  examine,  and  then  repudiate  it. 
Per  cur,.  Street  v.  Blay,  2  B.  &  Ad.  463 ;  Bannerman  v.  WhiU,  10  C.  B., 
N.  8.  844 ;  31  L.  J.,  C.  P.  28 ;  HeilhiU  v.  Hickson,  L.  E.,  7  C.  P.  438, 
451.  In  such  case  the  buyer  may  reject,  by  notice  to  the  seller,  that  he 
will  not  accept  the  goods,  and  that  they  are  at  the  seller's  risk ;  he  is  not 
bound  to  return  or  to  offer  to  return  them.  Orimolby  v.  Wells,  L.  E.,  10 
C.  P.  291. 

There  is  a  distinction  made  between  the  sale  of  a  specific  article  with  a 
warranty,  and  an  executory  contract  for  the  supply  of  goods  of  a  particular 
quality.  In  the  last  case  the  ^oods  may  be  reiused  or  returned,  if  not  of 
tne  kiud  contracted  for ;  but  m  the  former  case  the  remedy  is  either  an 
action  by  the  buyer  on  the  warranty,  or  proof  by  him  in  reduction  of 
dama^  in  an  action  by  the  vendor,  iinless  there  be  not  merely  misrepre- 
isentation  or  breach  of  warranty,  but  fraud ;  or  unless  there  be  a  condition 
in  the  contract  providing  for  the  return  of  the  goods  in  such  case.    Streti 
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y,  BlaVy  Heilbutt  v.  Hidcton^  supra;  Dawson  t.  CoUis,  10  0.  B.  523  ;  20 
L.  J.,  0.  P.  116 ;  Beywofih  y.  Hutchinson,  L.  B.,  2  a  B.  447.  See  Ootuloit 
y.  Chapman^  L.  B.,  2  H.  L.  Sc.  250,  254.  But  where  a  contract  is  made 
for  the  purchase  of  hops  by  sample,  conditional  on  sulphur  not  haying 
been  used  in  their  growth,  if  sulphur  have  been  so  used,  the  deioidaiit 
may  reject  the  hops,  although  they  eorrespond  with  the  sample ;  Battner' 
man  y.  Whitey  10  G.  B.,  N.  S.  844 ;  31  L.  J.,  0.  P.  28 ;  and  where  goods 
are  sold  under  a  certain  denomination,  the  defendant  is  entitled  to  naye 
such  goods  deliyered  to  him  as  are  commercially  known  under  this  de- 
nomination, though  he  may  haye  bought  after  inspedion  of  the  bulk  and 
without  warranty.  Josling  y.  Kings/ord,  13  C.  B.,  N.  S.  447 ;  32  L.  J^ 
0.  P.  94 ;  and  see  Hopkins  y.  Hitchcock,  14  C.  B.,  N.  S.  65 ;  32  L.  J.,  C.  P. 
154;  Jones  y.  Just,  L.  £.,  3  Q.  B.  197,  ante,  pp.  468,  469,  and  Shartd  y. 
Bowes,  2  Ap.  Ga.  455,  480,  per  Ld.  Bladcbum.  A  contract  for  the  sale  of 
600  tons  (8200  bags)  of  rice  to  be  shipped  at  Madras  "  during  the  monHis 

of  March  ^  April,"  per  Bajah,  is  not  satisfied  by  the  deliyery  of  lioe  all 

shipped  in  February  except  50  bags  shipped  on  March  2nd.  S.  G.,  D.  P. 
Bee  also  Beuter  y.  8ala,  infra.  On  the  sale  of  goods  by  a  manufacturer 
of  such  goods  who  is  not  otherwise  a  dealer  in  them,  the  buyer  is  entitled 
to  receiye  the  goods  as  of  the  manufacturer's  own  make;  Johnson  y. 
BayUon,  7  Q.  B.  D.  438,  G.  A. ;  unless  a  custom  in  the  particular  trade  is 
proved  that  the  goods  of  another  make  may  be  substituted.    S.  G. 

So,  if  the  sale  note  refer  to  the  sample,  and  the  bulk  proye  not  to  be  of 
the  same  hind  as  the  sample,  the  buyer  may  reject  the  goods,  eyen  though 
there  be  a  condition  in  the  contract  that  the  contract  should  not  be 
avoided  if  the  bulk  proye  of  inferior  quality  to  the  sample,  but  that  an 
allowance  should  in  that  case  be  made.  Azeinar  y.  Casella,  L.  B.,  2  G.  P. 
431;  Ex.  Gh.,  Id.  677.  But,  generally,  where  the  seller  produces  & 
sample,  and  represents  that  the  bulk  is  of  equal  quality,  and  the  sale  note 
does  not  refer  to  any  sample,  the  defence  that  the  goods  are  not  equal  to 
it  is  inadmissible.  Meyer  y.  Everth,  4  Gamp.  22 ;  Pickering  v,  Dowson,  4 
Taunt.  779;  Kain  y.  Old,  2  B.  &  G.  634.  The  defendant  may,  however, 
show  that  all  sales  of  tobacco  are  by  sample  by  general  usage  in  that 
trade,  though  there  was  no  mention  of  sample  in  Sie  contract.  Syers  y. 
Jonas,  2  Exch.  111.  And  the  plaintiff  may  show  in  reply  the  custom  of 
certain  markets  as  to  the  time  for  objecting  to  the  bulk,  or  as  to  return- 
ing, or  allowing  for,  articles  not  answering  the  sample.  Sanders  y. 
Jameson,  2  Gar.  &  K.  557 ;  Cooke  y.  Eiddelien,  1  Gar.  &  £.  561. 

The  purchaser  by  sample  has  a  right  to  inspect  the  whole  in  bulk  at 
any  proper  and  convenient  time ;  and  if  the  seller  refuse  to  show  it,  the 
purcnaser  may  rescind  the  contract.  Lorymer  y.  Smith,  1  B.  &  G.  1 ;  see 
rarker  v.  Palmer,  4  B.  &  A.  387. 

The  question  whether  stipulations  as  to  time,  in  a  contract  for  the  sale 
of  goods,  are  of  the  essence  of  the  contract,  so  that  they  form  conditions 
precedent,  depends  on  the  construction  of  the  contract  in  each  case ;  the 
rule  of  equity  stated  ante,  p.  314,  is  confined  to  contracts  for  the  sale  of 
land.  Beuter  v.  Sala,  4  G.  P.  D.  239,  249,  per  Gotten,  L.  J.  Thus  where 
a  contract  for  the  sale  of  goods,  to  arrive  by  ship,  provides  that  the  name 
of  the  vessel,  marks,  and  particulars  shall  be  declared  **  within  60  days 
from  the  date  of  the  bill  of  lading,"  such  time  is  of  the  essence  of  the  con- 
tract, and  if  such  declaration  be  not  made  within  the  time  limited,  the 
buyer  is  not  bound  to  accept  the  goods.  S.  G.  See  further,  Hoare  y. 
Bennie,  5  H.  &  N.  19;  29  L.  J.,  Ex.  73  (explained  by  G.  A.  in  Mersey 
Steel  and  Iron  Co,  y.  Naylor,  9  Q.  B.  D.  658,  671 ;  see  also  S.  G.,  9  Ap.  Ca, 
446,  447) ;  Coddington  y.  Paleologo,  L.  R.,  2  Ex.  193 ;  and  Shand  v.  Bowes^ 
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tupra.  But  in  general  a  partial  breach  by  the  plaintiff  of  his  contract  to 
deliver  does  not  justify  the  defendant  in  subsequently  refusing  to  accept. 
Jonassohn  y.  Young,  4  B.  &  S.  296 ;  32  L.  J.,  Q.  B.  385.  See  further  as 
to  the  effect  of  a  partial  breach,  Simjpson  t.  Crippin,  Freeth  y.  BurVy  and 
other  cases  cited  ^xw^,  p.  524. 

Fraud,']  A  wilful  misrepresentation  by  the  yendor,  which  induced  the 
defendant  to  purchase,  will  warrant  the  defendant  in  refusing  to  complete 
the  contract ;  but  this  must  be  pleaded  specially.  Eyen  where  the  stde  is 
"  with  all  faults,*'  any  artifice  to  disguise  a  fault  may  yitiate  the  sale. 
Baglehole  y.  Walters,  3  Camp.  164;  Schneider  y.  Heath,  Id.  506.  See 
Ward  y.  Bohhe,  3  a  B.  D.  150,  0.  A. ;  4  Ap.  Ca.  13,  D.  P. 


Ooods  bargained  and  sold. 

Where  the  property  has  passed  to  the  buyer,  the  yendor  may  sue  for 
goods  bargained  and  sold,  and  will  be  entitled  to  reooyer  the  whole  yalue 
of  the  goods,  Hankey  y.  Smith,  Peake,  42,  n.  But  there  must  haye  been 
an  acceptance  of  part,  or  part  payment,  or  earnest,  or  a  note  or  memo* 
randum  in  writing,  within  the  Stat,  of  Frauds,  must  be  shown.  It  must 
in  general  appear  that  the  property  passed ;  therefore  where  a  machine  is 
ordered  to  be  made,  the  maker,  haying  completed  it,  cannot  sue  for  goods 
bargained  and  sold,  ii  there  be  no  appropriation  of  it,  assented  to  by  the 
buyer.  Atkinson  y.  Bdl,  8  B.  &  C.  277.  So  where  goods  in  bulk  are  sold 
at  so  much  per  ton,  an  action  for  goods  bargained  and  sold  will  not  lie 
before  they  haye  been  weighed.  Per  Littledale,  J.,  Simmons  y.  Swift,  5 
B.  &  C.  865.  '*  If  anything  remains  to  be  done  on  the  part  of  the  seller, 
until  that  is  done  the  property  is  not  changed.''  Per  Bayley,  J.,  Id.  852. 
The  general  rule  is  '*  tnat  where  anything  remains  to  be  done  to  the  goods 
for  the  purpose  of  ascertaining  the  price,  as  by  weighing,  measuring,  or  test- 
ing the  eoods,  where  the  price  is  to  depend  on  me  quantity  or  quality  of 
the  goods,  the  performance  of  those  things  shall  be  a  condition  preceaent 
to  the  transfer  of  the  property,  although  the  individual  e;oods  he  ascer- 
tained, and  they  are  in  the  state  in  which  they  ought  to  be  accepted  " — 
(Blackburn  on  Sales,  152;  Jenner  y.  Smith,  L.  B.,  4  0.  P.  270);  but  this 
rule  is  not  to  be  taken  to  include  cases  where  everything  that  remains  to 
be  done  is  to  be  done  by  the  buyer,  with  full  authority  from  the  seller, 
but  only  those  cases  where  something  remains  to  be  done  by  the  seller ; 
Turley  y.  Bates,  2  H.  &  C.  200 ;  S.  C,  svb  nom,  Furley  y.  Bates,  33  L.  J., 
£x.  43 ;  nor,  where  the  intention  is  that  the  property  should  pass  at  the 
time  of  the  sale.  Young  v.  Matthews,  L.  B.,  2  0.  r,  127  ;  Martineau  y. 
Kitching,  L.  B.,  7  Q.  B.  436,  447,  per  Cockbum,  0.  J.  The  plaintiff,  an 
artist,  agreed  **  to  finish  three  pictures  for  F.  (the  defendant),  which  are 
now  submitted  to  him,  in  my  oest  manner  for  60/.  and  a  clock."  The 
pictures  were  not  then  completed,  but  afterwards  the  defendant  expressed 
approval  of  tiiem  and  said  he  would  send  for  them :  held,  to  constitute 
sufficient  appropriation  of  the  pictures  to  support  the  common  count  for 
goods  bargamed  and  sold,  and  sold  and  deliverod.  Oirardot  v.  Fitzpatrick^ 
21  L.  T.,  N.  S.  470,  Mellor,  J.  Where  acceptance  of  goods  is  conditional 
on  something  to  be  done  by  the  seller,  if  the  ouyer  prevent  the  possibility 
of  the  seller's  fulfilling  the  condition,  the  contract  is  satisfied.  Mackay  y. 
Dick,  6  Ap.  Ga.  251,  D.  P. 

The  plaintiffs  in  London  sold  to  the  defendants  a  quantity  of  butter, 
expected  from  SUgo,  of  specified  quality  and  price.  The  butter  was  to  be 
shipped  for  London  in  October,  and  paid  for  by  bill  at  two  months  from 
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ilie  landing.  The  butter  -wtM  not  shipped  till  NoTember;  hut  the  defen-^ 
dants  wai-^  the  objection,  and  accepted  the  inyoice  and  biU  of  lading. 
Ilie  butter  haying  Men  lost  by- shipwreck  on  the  passage,  it  was  held  that 
the  property  had  passed  to  the  defendants;  and  that  th^  might  be  saed 
for  goods  bargained  and  sold,  or,  per  Park,  J.,  for  goods  sold  and  d^- 
Ter^.  Alexander  t.  Gardner ^  1  N.  0.  671.  Where  goods  are  destroyed, 
the  question  is  not  necessarily  whether  i^e  property  nad  passed,  but  at 
whose  risk  the  goods  were ;  Cfutle  y.  FVayford^  L.  B.,  7  Ex.  98,  Ex.  Ch.  ; 
MarU'Mau  y.  Kitching,  L.  JEl.,  7  Q.  B.  436,  455,  459;  in  such  case,  if  the 
price  were  not  ascertained  prior  to  the  destruction,  it  must  be  ascertained 
as  nearly  as  possible.  S.  0.  Id,  As  to  when  the  property  passes,  see  poei^ 
Action  for  conversion, — Evidence  of  property. 

The  cases  of  Hagedom  y.  Laing^  6  Taunt.  166 ;  Lamond  y.  DavaHj  9 
Q.  B.  1030,  haye  been  cited  in  support  of  the  proposition  that  the  yendor 
cannot  recoyer  on  this  clidm  where,  before  action  brought,  he  has  re- sold 
the  goods,  and  that  he  must  sue  for  not  accepting ;  see  the  judgment  of 
the  court  in  Chinery  v.  Viall,  5  H.  &  N.  288,  294 ;  29  L.  J.,  Ex.  180, 184; 
as,  howeyer,  the  contracts  in  the  cases  aboye  cited  contained  a  special 
dause  allowing  a  re-sale  they  seem  to  be  inapplicable.  See  AoAod  y. 
Levy^  10  Bing.  376,  384.  If,  before  actual  deliyery,  the  yendor  re-seli 
tpeafic  goods  sold,  while  the  purchaser  is  in  default,  the  re-sale  will  not 
authorize  the  purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  resist  paying  the  price.    Pa^e  y.  Eduljee^  L.  B.,  1  P.  0.  127,  145. 

By  Bules,  1883,  0.  xxi.  r.  3,^«<,  p.  629,  a  defence' in  denial  must  deny 
the  order  or  contract  or  the  amount  chdmed. 
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In  an  action  against  the  yendor  of  goods  for  not  deliyering  them,  the 
plaintiff  may  be  called  upon,  by  proper  defences,  to  proye  the  contract 
and  the  breach,  the  performance  of  all  conditions  precedent  on  his  part» 
and  the  amount  of  damages.  Much  of  the  matter  under  the  last  preceding 
head  applies  equally  to  uiis  action. 

Construction  of  the  contract. — Ttme,  <&c.]  "Where  L.  &  Co.,  brokers,  sold 
hemp  by  auction  f described  in  the  inyoice  as  bought  of  '*  L.  &  Co.'*),  and 
receiyed  part  of  tne  price,  it  was  held  that  they  had  made  themselyes 
responsible  as  sellers,  and  that  they  could  not  defend  themselyes  in  an 
action  for  non-deliyery,  by  eyidence  that  they  sold  as  agents  only,  and 
that  the  inyoice  had  been  made  out  in  their  names  according  to  a  local 
custom  of  brokers  to  secure  the  passing  of  the  purchase-money  through 
their  hands.  Jones  y.  LittUdah^  6  Ad.  &  E.  486.  But  where  the  inyoice 
does  not  itself  constitute  a  contract  (as  in  fact  it  rarely  does),  but  is  only 
used  to  show  that  the  defendant  was  the  yendor  of  goods  sold  by  a  pre- 
yious  contract,  the  defendant  may  contradict  it  by  showing  that  he  was 
not  the  real  yendor,  and  that  his  name  was  put  m  the  inyoice  at  the 
plaintiff's  request.  Holding  y.  Elliott,  5  H.  &  N.  117 ;  29  L.  J.,  Ex.  134  ; 
and  per  cur.,  an  inyoice  is,  generally,  not  per  ae  a  contract  or  any  estoppeL 
9.  C.  An  auctioneer  may  be  liable  for  non-deliyery  of  ^oods  sold  by  nun, 
although  his  principal's  name  appears  on  the  conditions.  TFoo^e  t»* 
Borne,  2  Q.  B.  D.  355. 
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As  to  liiheD.  stixHolationB  as  to  time  amount  to  a  condition  preoedenl^ 
vide  ante^  p.  520.  Where  the  contract  "was  for  the  sale  of  sponge,  to  be 
paid  for  by  ochre,  at,  &c.,  the  value  to  be  delivered  on  or  before  the  24th 
inst.,  in  an  action  for  not  delivering  the  sponge,  it  was  held  that  the 
delivery  of  the  ochre  on  the  24th  was  a  condition  precedent  to  the  plain- 
tiffs light  of  action.    Parker  v.  Bawlin^^  4  Bing.  280. 

So  where  the  defendant  undertook  to  supply  a  steam-engine  for  a  vessel 
of  the  plaintiff  according  to  drawings  and  specifications  of  P.  B.,  and  the 
flpecification  required  its  completion  within  two  months :  the  court  held 
that  time  was  essential,  and  that  an  action  lay  for  non-delivery  within 
that  time.  Wimthur$t  v.  DeeleVy  2  C.  B.  253.  But  where  the  defendant 
has  sold  to  plaintiff  specific  goods,  to  be  taken  and  paid  for  at  a  certain 
time,  and  the  plaintiff  fails  to  pay  at  Uie  end  of  that  time,  the  defendant, 
though  he  retains  a  lien  on  them  if  in  his  possession,  cannot  re-sell  them ; 
but  the  plaintiff,  on  tendering  the  money  at  a  subsequent  day,  will 
entitle  himself  to  receive  them.  Martindale  v.  Smithy  1  Q.  B.  D.  389» 
and  Woolfe  v.  Hwne,  2  a  B.  D.  355 ;  Page  v.  Edtdjee,  L,  R.,  1  P.  0.  127, 
145.  So  if  there  be  a  sale  of  goods  to  be  delivered  to  the  vendee  *'  as  re- 
<^uired,"  it  may  be  that  he  ought  to  require  them  within  a  reasonable 
tune ;  but  the  vendor  cannot  rescind  the  contract  till  he  has  called  on  the 
vendee  to  require  or  take  them,  even  though  an  unreasonable  time  has 
elaiwed.    Jmee  v.  Gibbons,  8  Exch.  920 ;  22  L.  J.,  Ex.  347. 

Where  a  contract  is  to  maJce  and  deliver  goods  "  as  soon  as  possible," 
there  is  at  any  rate  an  implied  oontract  that  the  maker  has  all  the  neces- 
sary appliances  ready  for  tne  manufacture.  Hydraulic  Engineering  Co.  v. 
McBaffie,  4  Q.  B.  D.  670,  C.  A. 

An  invitation  to  tender  for  supplying  meat  to  a  workhouse,  specified 
that  a  written  oontract  would  be  required  to  be  signed  upon  acceptonce  of 
the  tender :  held  that  a  written  tender  of  the  defendant,  withorawn  by 
him  after  acceptance  by  the  plaintiffs,  was  not  a  contract  on  which  they 
could  sue.  Kingeton-on-HulIf  Guardians  of  v.  Petch,  10  Exch.  610 ;  24 
L.  J.,  Ex.  23.  A  contract  to  deliver  150  tons  of  girders  by  three  deliveries 
of  fifty  each  on  certain  days,  according  to  drawings  provided  by  the 
plaintiff,  is  one  entire  oontract;  and  if  the  plaintiff  do  not  supply 
orawings  within  a  reasonable  time,  the  defendant  is  under  no  obli^tion 
to  deliver  any  girders.  Kingdom  v.  CoXy  5  C.  B.  522.  The  intention  of 
the  parties  is  to  oe  looked  at  m  the  constniction  of  all  contracts ;  and  the 
decision  on  one  is  seldom  a  guide  to  the  construction  of  another.  Banner^ 
man  T.White,  10  C.  B.,  N.  8.  844;  31  L.  J.,  0.  P.  28.  See  further  the 
cases  cited  under  the  next  heading,  jX)«f,  pp.  528  et  seq. 

Readiness  to  accept  and  to  jtay,']  In  support  of  the  averment  that  the 
plaintiff  was  ready  and  willing  to  accept  the  goods  and  to  pay  for  the 
same,  it  will  not  be  necessary  to  prove  a  tender  of  the  money ;  Bauson  y. 
Johnson,  1  East,  203;  Waterhouse  v.  Skinner,  2  B.  &  P.  447;  and  a 
demand  of  the  goods  is  sufficient  evidence  that  iJie  plaintiff  was  ready  and 
willing  to  pay ;  Wilks  v.  Atkinson,  1  Marsh.  412 ;  Zevy  v.  Herbert,  Ld.,  7 
Taunt.  318;  and  this  though  the  demand  may  be  by  the  plaintiff's  ser- 
vant.    Squier  v.  Hunt,  3  Mce,  68. 

Where  the  agreement  on  a  sale  of  straw  was  to  pay  '*  for  each  load  of 
straw  delivered  on  the  premises,*'  it  was  held  that  this  imported  payment 
for  each  load  as  delivered,  and  that  on  the  purchaser  refusing  ffenerally 
so  to  pay,  the  vendor  was  not  bound  to  send  anymore.  Withers  v. 
Reynolds,  2  B.  &  Ad.  882;  accord.  Bloomer  v.  Bernstein,  post,  p.  524.  But 
where  goods  are  to  be  delivered  by  the  defendant  to  the  plaintiff  in  twelve 
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equal  monihly  paroels,  the  refusal  only  of  the  plaintiil  to  accept  the  Brst 
parcel  does  not  exonerate  the  defendant  from  deliTering  the  remaining 
parcels.  Simpson  y.  Crippin^  L.  E.,  8  Q.  B.  14,  following  Jonassohn  t. 
Young,  and  dissenting  from  Hoare  y.  Rennie,  ante,  p.  520.  So,  where  tlie 
deliyery  was  to  be  by  two  equal  parcels,  the  defendant  was  held  not  to  be 
released  from  the  deliyery  of  the  second  parcel,  by  reason  that  tiiie  plaintiff 
had  refused  to  pay  for  the  first  in  acooraanoe  with  the  contract.  Freelk 
y.  Burr,  L.  B.,  9  C.  P.  208.  And  where  the  deliyery  is  to  be  by  monthly 
quantities,  the  plaintiff  can  compel  the  defendant  in  a  subsequent  month 
to  make  up  for  short  deliyeries  in  the  preyious  months,  idthoo^h  the 
defendant  had  forborne  to  deliyer  the  full  quantities  at  the  plajn tiff's 
request.  Tyers  y.  Bosedale,  &c  Iron  Co,,  L.  B.,  10  Ex.  195,  £x.  Ch« 
The  result  oi  the  cases  seems  to  be  that  **  tiie  true  question  is  whether  the 
acts  and  conduct  of  the  party  eyince  an  intention  no  longer  to  be  bound 
by  the  contract."  Freeth  y.  Burr,  L.  R.,  9  C.  P.  213,  jper  Coleridge,  C.  J. ; 
accord,  Mersey  Steel  and  Iron  Co,  y.  Naylor,  9  Q.  B.  I),  648,  0.  A. ;  9  Ap. 
Ca.  434.  See  the  obseryations  of  the  C.  A.  in  this  case  on  Hanek  y.  Muliery 
7  Q.  B.  D.  92,  C.  A.  Thus,  where  the  yendee  becomes  insolyent,  and 
takes  no  steps  to  obtain  deliyery  in  performance  of  the  contract,  he 
practically  giyes  notice  to  his  creditors  that  he  does  not  intend  to  perform 
nis  contract,  and  this,  when  assented  to  by  the  yendor,  amounts  to  a 
rescission  of  the  contract.  Ex  pte,  Chalmers,  L.  B.,  8  CL  289,  followed 
in  Morgan  y.  Bain,  L.  B.,  10  O.  P.  15.  See  also  Bloomer  y.  Bemeteinj 
L.  B.,  9  Q,,  B.  588,  as  to  the  questions  to  be  left  to  the  jury  in  such  a 
case.  But  the  insolyency  must  be  an  inability  to  pay,  ayowed  either  in 
act  or  word,  and  a. consequent  intention  of  the  yendee  not  to  pay  his  debts 
when  due.  Ex  pte,  Carn/orth  ffcBmatite  Iron  Co.,  4  Ch.  D.  108.  It  is 
sufficiently  ayowed  if  the  yendee  file  a  petition  for  liquidation,  and  within 
a  reasonable  time  tender  of  the  price  in  cash  be  not  made  by  the  trustee 
appointed  thereunder;  Ex  pte,  Stapleton,  10  Ch.  D.  586,  C.  A.;  or,  it 
seems,  by  his  sub-yendee.     S.  C. 

Non-delivery,']  If  the  yendor  be  to  deliyer,  but  the  contract  do  not 
(expressly  or  impliedly)  proyide  where  the  deliyery  is  to  take  place,  as  on 
board  ship,  he  is  not  bound  to  deHyer,  or  offer  to  deliyer,  till  ue  pLaoe  of 
deliyery  is  notified  by  the  yendee.  Armitage  y.  Insole,  14  Q,  B.  728, 
"Where  the  contract  does  not  proyide  for  deliyery  by  either  party,  the 
buyer  is  bound  to  fetch  the  goods ;  2  Kent,  Com.  505  ;  Pothier,  Cont.  de 
Yente,  par.  52 ;  and  if  a  place  of  deliyery  be  fixed  by  the  contract,  the 
yendee  is  not  bound  to  accept  elsewhere,  nor  the  yendor  to  deliyer  else- 
where. Id,  par.  51.  Hops,  when  sold  by  the  defendant  to  the  plaintiff, 
were  lying  at  a  warehouse  to  the  use  of  the  defendant.  The  plaintiff  paid 
for  them  and  took  away  part  from  the  warehouse  with  the  consent  of  the 
warehouseman,  but  before  he  had  carried  away  the  rest,  they  were  seized 
by  a  creditor  of  the  defendant's  yendor  under  a  claim  of  right ;  held,  that 
the  plaintiff  might  sue  the  defendant  for  non-deliyery ,  although  the  latter 
had  giyen  no  deliyery  order  to  the  plaintiff.  Wood  y.  Tassell^  6  Q.  B. 
234.  In  this  case  the  warehouseman  had,  in  fact,  become  the  agent  of  the 
plaintiff,  and  it  was  not  shown  that  the  seizure  was  rightful.  If  it  had 
appeared  that  the  warehouseman  had,  from  the  first,  refused  to  deliyer 
on  the  order  of  the  yendor,  an  action  for  non-deliyery  would  haye  lain 
a|;ainst  the  yendor.  Semb,  Thbl  y.  Hinton,  4  W.  B.  26,  M.  T.  1855,  Ex. 
If  ^;oods  sold  be  in  a  carrier's  hands,  subject  to  Hen,  an  action  for  non- 
dehyery  lies  against  the  yendor  if  the  carrier  refuse  to  deliyer,  on  readi- 
ness by  the  buyer  to  pay  charges  thereon.    Buddie  y.  QreeUy  27  L.  J., 
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Ex*  33.  If,  before  the  time  of  delivery,  the  vendor  announce  to  the 
vendee  his  intention  not  to  deliver,  the  latter  may  sue  at  once.  Boper  v* 
Johnaon,  L.  E.,  8  C.  P.  167,  following  Frost  v.  Knight,  L.  B.,  7  Ex.  111. 

Damages,']  Where  goods  are  to  be  delivered  at  a  future  day,  the 
damages  for  non-deliveiy  are  estimated  on  the  principle  enunciated 
in  Hadleu  v.  Baxendale,  9  Exch.  341 ;  23  L.  J.,  Ex.  179;  that  the  damages 
reooveraole  are  such  as  in  the  ordinary  course  of  things  arise  irom.  the 
breach  itself,  or  such  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  the  parties,  when  making  the  contract,  as  the  probable 
result  of  the  breach.  Barries  v.  Hutchinson,  18  C.  B.,  N.  S.  445;  34  L.  J., 
C.  P.  169;  Hinde  v.  Liddell,  L.  B.,  10  Q.  B.  265;  and  see  Hughes  v. 
Orceme,  33  L.  J.,  Q.  B.  335,  340.  Thus,  if  a  ship  be  ordered  to  be  made 
or  be  left  for  repair  and  not  delivered  at  the  stipulated  time,  the  measure 
of  damages  is  jprimd  facie  the  sum  which  would  have  been  earned  by  the 
ship  in  me  ordinary  course  of  trade  since  the  period  when  it  should  have 
been  delivered.  FUUher  v.  Tayleur,  17  0.  B.  21 ;  25  L.  J.,  C.  P.  65; 
Ex  pte.  Cambrian  8.  Packet  Co.,  L.  E.,  4  Ch.  112,  117.  See  Coryy. 
Thames  Ironworks  Co,,  L.  E.,  3  Q.  B.  181.  So,  where  sets  of  waggon 
wheels  and  axles  were  to  be  made  by  the  defendant  according  to  patterns 
furnished  by  the  plaintiffs,  the  jury  may  give  damages  for  the  loss  of  the 
use  of  the  waggons.  Elhinger  Aetien^Gesellschafft  v.  Armstrong,  L.  E.,  9 
O.B.  473. 

The  Durchaser  must,  however,  act  reasonably,  and  if  there  be  a  market 
where  he  can  purchase  similar  goods,  he  must  not  enhance  his  damages 
by  not  taking  advantage  of  the  market  to  lessen  his  loss.  Where,  there* 
fore,  there  is  such  market,  the  damages  he  is  entitled  to  recover  cannot 
exceed  the  difference  between  the  contract  price  and  l^e  market  price  of 
the  goods  at  the  day  when  they  ought  to  have  been  delivered.  Cfains/ord 
V.  Carroll,  2  B.  &  G.  624 ;  Valpy  v.  OakeUy,  infra ;  Pderson  v.  Ayre, 
13  0.  B.  353 ;  Josling  v.  Irvine,  6  H.  &  N.  512 ;  30  L.  J.,  Ex.  78 ;  Wil-- 
liams  V.  Beyinolds,  6  B.  &  S.  495.  post,  p.  526,  and  see  Wilson  v.  Lanca^ 
shire,  ike.  By.  Co.,  9  C.  B.,  N.  S.  632;  30  L.  J.,  C.  P.  232.  So,  with 
respect  to  each  period  of  delivery  when  more  than  one ;  Brown  v.  MuUer, 
L.  E.,  7  Ex.  319;  even  though  the  action  be  commenced  before  the 
periodjB  of  delivery  have  elapsed;  for  the  repudiation  of  the  contract 
oefore  the  time  for  its  fulfilment  goes  to  the  question  of  breach,  but  does 
not  affect  the  damages.  S.  C. ;  Boper  v.  Johnson,  supra.  But  where 
delivery  was  to  be  made  between  January  and  May,  and  on  default  the 
defendants  to  pay  a  fine  per  ton  per  week,  it  was  held  that  the  fine 
was  to  be  computed  from  May  imtil  delivery  actually  was  complete. 
Bergheim  v.  BUienavon  Iron,  Ac.  Co,,  L.  E.,  10  Q.  B.  319. 

If  no  difference  be  proved  between,  the  contract  and  market  prices  the 
damages  must  be  nomiiud.  Valpy  v.  Oakdey,  16  Q.  B.  941 ;  20  L.  J., 
Q.  B.  380.  When  the  price  has  be^  paid,  the  measure  of  dama^  is  the 
market  price,  without  deducting  the  contract  price ;  and  this  will  be  the 
rule  where  the  pa3rment  is  by  oills  which  are  still  outstanding.  But  if 
the  bills  be  disnonoured,  even  though  after  breach  of  the  contract  to 
deliver,  the  parties  are  placed  in  the  same  position  as  if  the  bills  had 
never  been  given,  or  the  contract  had  been  to  pay  in  ready  money ;  and 
the  vendee  can  onlv  recover  the  difference  between  the  contract  price  and 
the  market  price  of  the  goods.    S.  0. 

If  the  buyer,  at  the  request  of  the  seller,  forbear  to  enforce  the  contract 
at  the  time  the  goods  ought  to  be  delivered,  but  afterwards  do  so,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the 
market  price  when  the  buyer  so  enforces  the  contract,  e.g.,  by  buying  the 
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goods  in  thid  xnsrket  Ogle  t.  Vane,  El,  L.  B.,  2  Q.  B.  275;  Ex.  Oh., 
L.  B.,  3  Q.  B.  272.  See  Tyer9  r.  Bosedale,  Ac,  Iron  Co.,  L.  B.,  8  £z. 
305 ;  Ex.  Ch.,  L.  B.,  10  Ex.  195,  where  the  postponem^it  of  deHrery 
was  at  the  request  of  the  buyer.  Where  there  has  been  a  written  con- 
tract, the  vendee  cannot  enhance  the  damages  by  oral  proof  that  the 
oontract  price  was  higher  than  the  market  price,  by  reason  of  the  shcnt- 
ness  of  tne  time  fixed  by  the  contract  for  delivery.  Brady  y.  (kutier,  3 
H.  &  0.  112;  33  L.  J.,  Ex.  300. 

Where  the  ^;oods  delivered  were  of  inferior  quality  to  those  oontcaetied 
for,  and  plaintiff  (vendee)  had  paid  for  them  in  advance,  but  objected  to 
them  when  delivered  and  re-soid  them  at  a  reduced  prioe,  and  ih»  re-sale 
was  within  a  reasonable  time,  the  measure  of  damages  is  the  dififeoranoe 
between  the  market  prioe  of  goods  of  the  quality  oontraoted  for  at  the  date 
of  delivery,  and  the  re-sale  price.  Loder  v.  KehuiS,  3  0.  B.,  N.  8.  128; 
27  L.  J.,  0.  P.  27. 

The  purchaser  is  entitled  to  recover  general  loss  occasioned  to  him  by 
the  non-delivery.    Bridge  v.  Wain,  1  S^k.  504.    But  he  cannot  reoover 
damages  arising  from  any  reason  peculiar  to  himself  or  from  any  epecial 
contract  into  which  he  may  have  entered,  of  which  the  vendor  had  no 
notice,  for  such  damages  could  not  have  been  contemplated  by  the 
vendor.    Thus,  where  A.  contracts  to  repair  an  engine  for  B.  within  a 
certain  time ;  0.  agrees  to  execute  part  of  the  work  for  A.  within  a  laai 
time,  but  without  anj  knowled^  of  the  contract  betnreen  A.  and  B.     C; 
fails  to  do  his  part  within  the  tune  stipulated  by  him ;  A.  cannot  recover 
from  0.,  as  special  damage,  compensation  made  by  A.  to  B.  for  the  deln^ 
in  the  completion  of  A.'s  contract  occasioned  by  C.'s  breach  of  contract. 
Portman  v.  Middleton,  4  0.  B.,  N.  S.  322 ;  27  L.  J.,  C.  P.  231.     See  alaa 
Prior  V.  Wilkinson,  8  W.  B.  260,  H.  T.  1860,  Q.  B. ;  and  Hales  v-  L.  ^ 
N,  W.  By.  Co.,  4  B.  &  S.  66;  32  L.  J.,  Q.  B.  292;  and  other  cases  cited 
post,  pp.  619  et  seq.,  Actions  against  carriers — Damages.    Defendant  con- 
tracted to  deKver  a  steam  thr^hing-engine  on  a  day  fixed,  at  which  time 
he  knew  the  plaintiff  would  want  to  thresh  his  wheat.    He  failed  to 
deliver  it  till  six  weeks  after  the  day.    He  was  held  liable  for  damage 
and  expense  occasioned  by  long  exposure  of  the  com,  kiln-drying,  sfca^* 
ing,  &c. ;  but  not  to  the  loss  caused  by  a  fall  in  the  market  price  of  com. 
Smeed  v.  Foord,  1  E.  &  E.  602 ;  28  L.  J.,  Q.  B.  178.    So,  where  the  defen- 
dant contracted  with  the  plaintiffs  to  make  for  .them  a  part  of  a  machine 
which  the  plaintiffs,  to  the  defendant's  knowledge,  had  contracted  to  make 
for  J.  by  a  given  time,  and  the  defendant  did  not  deliver  according  to  his 
contract,  so  that  the  plaintiffs  could  not  deliver  the  machine  to  J.  by  tiie 
given  time,  J.  therefore  rejected  it :  it  was  held  that  the  plaintiffs  might 
recover  damages  for  the  loss  of  profit  on  their  contract  with  J.,  and  for 
the  expenditure  uselessly  incuned  by  them  in  maVing  the  rest  of  the 
machine.    Hydraulic  Engineering  Co.  v.  McHaffie,  4  Q.  B.  D.  670,  C.  A. 
In  such  cases  where  the  vendor  knows  that  the  vendee  is  under  a  sub- 
contract, the  vendee  may  recover  damages  in  respect  of  his  probable 
liability  thereunder ;  that  liability  is  the  limit,  but  not  as  a  matter  of 
law,  the  measure  of  such  damages.    Elbinger  Actien^GeseUschafft  v.  Arm* 
strong,  L.  B.,  9  Q.  B.  473;  Orehert^Borgnis  v.  Nugent,  15  Q.  B.  D.  d5, 
C.  A.    On  a  contract  to  sell  cotton  of  a  certain  quality  at  a  certain  price, 
the  buyer  cannot  recover  for  his  loss  of  })rofit  which  he  would  have  made 
by  carrying  out  a  re-sale,  at  a  higher  price,  made  in  the  interval  between 
the  contract  and  the  time  for  delivery.     Williams  v.  Reynolds,  6  B.  &  8. 
495  ;  34  L.  J.,  Q.  B.  221 ;  Berries  v.  Hutchinson,  supra.    But  evid^ice  of 
such  re-sale  may  be  admissible  to  show  that  there  has  been  a  rise  in  the 
market  value.    See  ^ri^  v.  i^i^:A,  L.  B.,  4  Q.  B.  659,  667,  Ex.  Gh.    The 
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vendor  caxmot  dimimsh  the  damages  bv  giying  previous  notioe  to  the  pur- 
chaser of  his  intention  not  to  deliver  the  goodS)  as  such  notice  does  not 
alter  the  time  at  which  the  damages  are  to  be  assessed,  which  is  the 
date  appointed  for  delivery.  Leigh  v.  Faiersony  8  Taunt.  540 ;  and  see 
PhillpoUs  V.  Evana,  o  M.  &  W.  475,  ante,  p.  517,  and  Brown  v.  Muller, 
li.  B.,  7  Ex.  319.  On  a  contract  for  the  sale  of  food  or  drugs,  the  plain- 
tiff may,  under  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
s.  28,  cited  ante,  p.  473,  in  some  cases  recover  special  damages  if  goods  of 
an  inferior  quali^  are  delivered  to  him. 

Where  a  commission  a^ent,  A.,  purchases  and  ships  goods  for  his  prin- 
cipal, B.,  inferior  in  quabtv  to  those  ordered  by  B.,  B.  can  recover  the 
actual  loss  only,  whicn  he  has  sustained,  and  not  the  dilFerenoe  between 
the  price  whicn  the  goods  fetch,  and  what  they  would  have  fetched  if  of 
the  proper  qualify*  Casaaboglou  v.  Oihb,  9  Q.  B^  D.  220;  11  Q.  B.  D. 
797,  0.  A. 

Special  finding  of  the  jury  at  Nisi  Priva,']  By  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Yict.  c.  97),  s.  2,  in  actions  in  the  superior 
courts,  or  any  court  of  record,  for  breach  of  contract  to  deliver  specific 
ffoods  for  a  money  price,  on  application  of  the  plaintif!  and  by  leave  of 
we  judge,  the  jury  shall,  if  they  find  the  plaintiff  entitled  to  recover,  find 
what  are  the  goods  which  remain  undelivered ;  the  sum  which  the  plains- 
tiff  was  liable  to  pay  on  delivery ;  the  damages  sustained  if  the  goods 
ahoidd  be  deKvered  under  execution,  and  the  £una^s  if  not  so  delivered ; 
and  thereupon,  if  judgment  be  given  for  the  plaintiff,  the  court,  or  any 
judge  thereof,  at  tneir  or  his  discretion  and  on  application  of  the  plaintiff, 
may  order  execution  to  issue  for  the  delivery  of  uie  goods  on  payment  of 
the  sum  found  payable  by  the  plaintiff,  without  siving  the  defendant  the 
option  of  retaining  the  goods  on  payment  of  the  dconages  assessed.  It  is 
bielieved  that  advantage  has  never  yet  been  taken  of  tms  section.  A  writ 
of  delivery  is  now  issued  and  enforced  under  Bules,  1883,  O.  xlviii.  r.  1. 


Defence, 

The  defence  arising  under  the  Stat,  of  Frauds  must,  if  relied  on,  be 
specially  pleaded.    Bules,  1883,  0.  xix.  r.  20,  anfe,  p.  302. 

Where  goods  sold  under  a  contract  required  by  the  Stat,  of  Frauds  to 
be  in  writing  were  to  be  delivered  at  a  certain  place  or  time,  and  the 
parties  afterwards  orally  varied  their  stipulation  as  to  delivery,  it  was 
held  that  this  did  not  amount  to  a  rescission  of  the  original  contract; 
Mo&re  V.  Camphtll,  10  Exch.  323;  23  L.  J.,  Ex.  310;  Noble  v.  Ward, 
L.  B.,  2  Ex.  135,  Ex.  Gh. ;  vide  ante,  p.  29 ;  but  if  the  goods  had  been 
actually  accepted,  or  even  a  delivery  order  accepted  under  the  aereement 
as  so  varied,  that  would  have  been  a  defence  xmder  a  plea  of  accord ; 
eemh,,  Moore  v.  Camphdl,  supra.  Though  a  contract  made  in  error  may 
be  avoided,  yet  the  vendor  cannot  treat  as  void,  at  law  or  in  equity,  a  sale 
to  the  vendee  of  an  article  misrepresented  by  the  vendor  in  error,  unless 
the  vendee  consents.  SemhU,  ScoU  y.  LiUkdale,  8  E.  &  B.  815 ;  27  L.  J., 
Q.  B.  201. 

Where  the  defendant  agreed  to  sell  the  plaintiff  200  tons  of  potatoes, 
part  of  a  crop  grown  on  certain  land,  which  amount  it  would  produce  in 
an  average  year,  but  owing  to  a  blight  the  land  produced  80  tons  only,  it 
was  held  that  the  d^endant  was  excused  from  the  delivery  of  the  remain- 
ing 120  tons  by  the  perishhig  of  the  thing  sold,  without  the  defendant's 
d&ult.    Howell  Y,  Coupktnd,  L.  B.,  9  Q.  B.  462 ;  1  Q.  B.  D.  258,  0.  A. 
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As  to  defence  arising  from  the  want  of  readiness  in  the  plaintiff  to 
accept,  vide  ante^  pp.  523,  524.  As  to  resdssion  of  a  contract  before 
breach,  see  Defences  in  actions  on  simple  contracts — Rescission,  post^,  p.  670. 
As  to  defence  on  the  ground  of  the  insolvency  of  the  vendee,  viae  post^ 
Action  for  conversion  of  goods — Evidence  of  right  of  possession. 


ACTION  FOE  GOODS  SOLD' AND  DELIVEBED. 

The  plaintiff  in  an  action  for  goods  sold  and  delivered  nmst  be  in  a 
condition  to  prove,  if  denied,  1.  ^e  contract  of  sale;  2.  The  delivery  of 
goods  according  to  contract ;  3.  The  value  or  price. 


The  contract  of  saU,']  As  to  contracts  requiring  a  writing,  the  authori- 
ties will  be  found  under  the  previous  head  of  Action  for  not  accepting  goods^ 
pp.  500  et  seq,f  and  the  general  rule  relating  to  sales  is  there  steted.  Bat 
the  necessity  of  a  writing  under  the  Stat,  of  Frauds  more  rarely  comes 
in  question  in  this  action,  because  the  delivery,  on  which  the  action  is 
founded,  generally,  though  not  necessarily,  amounts  also  to  a  receipt  and 
acceptance  by  the  defendant.  In  general,  proof  of  the  delivery  of  the 
0OO&  to,  and  receipt  of  them  by,  the  defendsmt  is  prtrndfade  evidenoe  of 
the  contract,  and  supersedes  the  proof  of  an  order.  Bennett  v.  Henderson, 
2  Stark.  550.  But  tnis  may,  of  course,  be  rebutted;  as  by  proof  that  the 
defendant  was  in  the  habit  of  selling  such  goods  for  the  plaintiff  on  com- 
mission. MUler  V.  Newman,  4  M.  &  Or.  ^6.  Defendant  sent  an  order 
to  A.,  who  had  meanwhile  sold  his  business  to  B. ;  B.  supplied  goods  to 
defendant,  who  consumed  them,  and  was  sued  for  them  by  B. ;  it  was 
held,  that  the  defendant,  having  a  previous  set-off  against  A.,  and  having 
never  contracted  with  B.,  nor  had  been  informed  of  B.'s  position  ana 
ownership  till  after  the  goods  had  been  consumed,  so  that  they  oould  not 
be  returned  or  refused,  the  defendant  was  not  liable  on  a  contract  expreas 
or  implied.    Boutton  v.  Jones,  2  H.  &  N.  564 ;  27  L.  J.,  Ex.  117. 

In  some  cases  where  goods  have  been  wrongfully  taken,  the  plaintiff 
may  waive  the  tort,  and  sue  on  the  implied  contract.  Thus,  where  tiie 
defendant  by  fraud  procured  the  plaintiff  to  sell  goods  to  an  insolvent, 
and  afterwards  got  them  into  his  own  possession,  he  was  held  liable  in  an 
action  for  goods  sold.  Hill  v.  Peirrott,  3  Taunt.  274.  Accord.  Abbotts  t. 
Barry,  2  B.  &  B.  369.  But  see  B.  N.  P.  130 ;  Bennett  v.  Francis,  2  B.  & 
P.  554.  So,  where  a  father  fraudulently  represented  that  he  was  about 
to  relinquish  his  business  in  favour  of  his  son,  to  whom  (being  a  minor) 
^oods  were,  upon  such  representation,  supplied,  which  tiie  father  took 
mto  his  own  hands,  he  was  held  liable  for  goods  sold  and  delivered. 
BiddU  V.  Levy,  1  Steurk.  20.  Where  the  owner  of  property,  which  has 
been  taken  away  by  another,  waives  the  tort,  and  seeks  to  raise  an  implied 
assumpsit,  it  is  incumbent  on  him  to  show  a  title  to  the  property ;  and 
mere  possession  is  not  sufficient.  Per  Abbot,  0.  J.,  Lee  v.  Shore^  1  B.  ft 
0.  94.  A  carrier  misdelivered  teas  to  the  defendant  of  more  value  than 
the  teas  which  he  had  really  ordered.  The  defendant  kept  them  in  ieno- 
lance,  and  mixed  and  sold  part.  On  the  discovery  of  the  error,  defendant 
offered  to  pay  the  carrier  for  tea  of  the  price  really  ordered :  held,  that 
this  was  some  evidence  of  goods  sold  and  delivered  by  the  carrier  to  the 
defendant.     Coles  v.  Bulman^  6  0.  B.  184, 
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Wliere  ^oods  are  lent,  and  if  damaged  to  be  taken  by  the  bailee  at  a 
certain  price,  if  they  are  damaged,  an  action  for  goods  sold  lies ;  Bianchi 
y.  Noah,  1  M.  &  W.  545 ;  so  if  goods  are  delivered  on  terms  of  approval  or 
return,  and  they  are  retained  an  unreasonable  time,;  Beverley  v.  Lincoln 
Oaa  Co,,  6  Ad.  &  E.  829;  Mo8S  v.  Siveet,  16  Q.  B.  493;  20  L.  J.,  Q.  B. 
167 ;  see  also  Bay  v.  Barker,  4  Ex,  D.  279,  C.  A. ;  and  the  cases  of  Lyons 
y.  Banies,  2  Stark.  39,  and  lley  y,  Frankenstein,  8  Scott,  N.  B.  839,  pro- 
bablv  misreported,  are  not  law.  But  where  they  are  destroyed  witnout 
the  iault  of  the  bailee  before  the  lapse  of  such  reasonable  time,  no  action 
lies  against  him.     See  Elphick  v.  Barnes,  5  G.  P.  D.  321,  cited  ante,  p.  471. 

The  value  of  fixtures  cannot  be  recovered  under  a  claim  for  gooos  sold 
and  delivered.  Lee  v.  Bisdon,  7  Taunt.  188 ;  2  Marsh.  495.  But  tiie  value 
of  trees,  which  the  defendant  has  purchased  and  carried  away,  may  be 
recovered  under  a  claim  for  trees  sold  and  delivered.  Bragg  v.  Cole,  6  B. 
Moore,  114.  The  value  of  growing  crops  may  be  recovered  on  a  claim  for 
crops  bargained  and  sold ;  Parker  v.  Staniland,  1 1  East,  362 ;  and  the 
yalue  of  crops  taken  by  an  incoming  from  an  outgoing  tenant,  may  be 
recovered  under  a  claim  for  goods  sold ;  per  Holroyd,  J.,  in  Mayfield  v. 
Wadsley,  3  B.  &  0.  364.  PouUer  v.  Killingheck,  1  B.  &  P.  397.  lie  price 
of  railway  shares  may  be  recovered  under  a  claim  for  '*  goods  and  chattels 
sold  and  delivered.'*  Latuton  v.  Hickman,  9  Q.  B.  563.  A  builder  is  not 
entitled  to  recover  the  value  of  the  building  materials  employed  by  him  in 
building  a  house  for  the  defendant,  under  a  claim  for  goods  sold  and  deli- 
vered ;  CoUereU  v.  Apsey,  6  Taunt.  322 ;  nor  can  one  who  contracts  to 
make  and  erect  a  st^un-engine  on  the  defendant's  premises  recover  the 
contract  price  in  this  form.  Clark  v.  Bulmer,  11  M.  &  W.  243;  see 
Atkinson  v.  Bell,  8  B.  &  0.  277,  283,  cited  post,  p.  562. 

Where  the  contract  was,  that  certain  goods  should  be  naid  for  partly  in 
money  and  partly  in  buttons,  Buller,  J.,  held  that  the  plaintifF  could  not 
recover  under  a  count  for  goods  sold,  but  should  have  aeclared  specially. 
Harris  v.  FowU,  cited  1  H.  Bl.  287 ;  Talver  v.  West,  Holt,  N.  P.  179.  But 
see  Hands  v.  Burton,  9  East,  349.  And  generally,  a  contract  of  barter 
must  be  declared  upon  as  such,  and  the  mere  neglect  or  omission  of  the 
defendant  to  send  his  goods  will  not  make  it  a  contract  of  goods  sold. 
Harrison  v.  Luke,  14  M.  &  W.  139.  However,  where  A.  agreed  to  give  a 
hoTBe  in  exchange  for  a  horse  of  B.  and  a  sum  of  money,  and  the  horses 
were  exchanged,  but  B.  refused  to  pay  the  money,  it  was  held  that  A. 
might  recover  for  a  horse  sold  and  delivered.  Sheldon  v.  Cox,  3  B.  &  0. 
420.  So  in  an  action  to  recover  the  value  of  a  gun,  for  which  the  defen- 
dant was  to  give  another  gun  and  151,  15a.,  Ld.  EUenborough  held  that, 
upon  the  refusal  of  the  purchaser  to  pay  for  the  gun  in  that  mode,  a  con- 
tiuct  resulted  to  pay  its  value  in  money.  Forsyth  v.  Jervis,  1  Stark.  437 ; 
accord,  Ingram  v.  Shirley,  Id,  185. 

An  auctioneer  may  maintain  an  action  in  his  own  name  against  the 
buyer  of  goods  sold  and  delivered  by  him  in  the  course  of  his  employment, 
though  known  to  be  the  principal's,  for  he  has  possession,  and  an  interest 
in  respect  of  his  lien,  and  is  not  a  mere  servant.  Williams  y.  Millington^ 
1  H.  Bl.  81.  Therefore,  payment  to  his  employer  is  no  answer  to  an  action 
by  the  auctioneer.  Bobinson  y.  Butter,  4  E.  &  B.  954 ;  24  L.  J.,  Q.  B.  250. 
But  the  auctioneer  has  only  the  same  right  as  the  parfcy  employing  him  to 
sell,  and  the  defendant  may  therefore  show  that  the  rightful  owner  has 
claimed  the  value.  Dickenson  y.  Naul,  4  B.  &  Ad.  638 ;  see  also  Orice  y. 
Kenrick,  L.  E.,  5  Q.  B.  340. 

As  to  the  power  of  corporations  to  sue  and  their  liability  to  be  sued  on 
patol  sales  of  goods,  vide  post.  Part  III.,  Actions  by  and  against  companies 
-^Contracts  by  Corporations. 
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Proof  of  delivery. "]  A  party  cannot  maintain  this  action  unless  lie  has 
either  delivered  the  goods  or  done  something  equivalent  to  delivery.  Smith 
V.  Chance,  2  B.  &  A,  755.  It  has  been  contended  (Smith's  Mercantile 
Law,  9th  ed.,  497|  n.)  that  facts  constituting  a  delivery,  sufficient  to  sus- 
tain an  action  for  goods  sold  and  delivered,  ought  also  to  constitute  an 
acceptance  and  actual  receipt  under  the  Statute  of  Frauds,  and  e  oonverm>. 
It  would  perhaps  have  been  convenient  if  this  had  been  the  established 
rule,  but  no  such  rule  is  to  be  deduced  from  the  decided  cases.  There  may 
be  a  delivery  and  receipt  without  '*  acceptance,*'  though  ihere  can  hardly 
be  an  "  actual  receipt,  without  a  delivery,  and  the  difficulty  has  rather 
been  to  determine  what  amounte  to  an  acceptance,  than  what  amounts  to 
a  delivery  or  receipt.  The  cases  on  the  statute  have  been  already  digested 
at  pp.  505  et  acq,  A  delivery  to  a  carrier  may  be  enough  to  support  this 
action,  though  not  to  dispense  with  a  written  contract ;  for  ne  has  no 
authority,  as  carrier,  to  accept,  Meredith  y.  Meigh,  2  £.  &  B.  364,  373 ; 
22  L.  J.,  Q.  B.  401,  cited  ante,  p.  507.  See  also  Boulter  v.  Arnott,  1  Or.  ft 
M.  333,  per  cur,,  and  Curtis  v.  Pugh,  10  Q.  B.  114.  So  an  acceptance  and 
receipt  of  part  satisfies  the  statute  as  to  the  whole,  but  ia  not  a  delivery  of 
the  whole  for  the  purpose  of  this  action. 

Where  A.  agreea  to  sell  to  B.  certain  goods,  an  earnest  was  paid,  and  the 
goods  were  packed  in  cloths  furnished  by  B.  and  deposited  in  a  buildiiig 
belonging  to  A.,  till  B.  should  send  for  them,  A.  declaring  at  the  same  time 
that  tney  should  not  be  carried  away  till  he  was  paid, — ^it  was  held  that 
this  was  not  such  a  delivery  as  to  entitle  A.  to  maintain  an  action  for 
goods  sold  and  delivered ;  lor  there  must  be  a  transfer  of  possession  as  weQ 
as  property.  Goodall  v.  Sk'-Jfon,  2  H.  Bl.  316 ;  see  Simmons  v.  Swift,  6  B. 
&  0.  857.  So  where  goods  sold  for  ready  money,  were  packed  up  in 
boxes  of  the  vendee  for  him  and  in  his  presence,  but  remained  at  his  re- 
quest on  the  premises  of  the  vendor,  it  was  held  that  a  count  for  goods 
sold  and  delivered  would  not  lie.  Boulter  y.  Amott,  supra.  Where  there 
is  an  entire  contract  to  deliver  a  large  quantity  of  goods  consisting  of  dis- 
tinct parcels,  within  a  specified  time,  and  the  seller  delivers  part,  he  cannot 
before  the  expiration  of  that  time  bring  an  action  to  recover  the  price  of 
the  part  delivered,  because  the  purchaser  may,  if  the  yendor  fail  to  com- 
plete his  contract,  return  the  psirt  delivered ;  but  if  he  retain  the  part  de- 
livered after  the  seller  has  failed  in  performing  his  contract,  the  latter 
may  recover  the  value  of  the  goods  so  delivered.  Oxendale  v.  Wetherell, 
«  B.  &  0.  386 ;  Shipton  y.  Casson,  5  B.  &  0.  378 ;  Colonial  Insur,  Co,  of 
New  Zealand  v.  Adelaide  Marine  Insur.  Co.,  12  Ap.  Oa.  128,  P.  0. 

If  the  delivery  deviate  from  the  mode  pointed  out  h^  the  buyer,  yet  if 
notice  is  sent  to  him  and  he  does  not  repudiate  it,  he  is  uable.  Richardson 
y.  Dunn,  2  Q.  B.  218.  Sale  and  delivery  by  an  agent  of  an  intestate 
between  the  time  of  the  death  and  grant  of  administmtion  will  support  an 
action  by  the  administrator,  as  su(m,  for  goods  sold.  Foster  v.  Bates,  12 
M.  &  W;  226. 

A  symbolical  delivery  of  goods,  if  sufficient  to  enable  the  vendee  to  take 

Sossession  and  to  divest  the  seller's  lien  for  the  price,  is  a  sufficient 
eHvery ;  as  the  delivery  of  the  key  of  the  warehouse,  or  of  a  delivery 
order  on  a  wharfinger,  or  of  other  indicia  of  property,  so  as  to  put  it 
under  the  control  of  the  vendee.  See  Chaplin  v.  Rogers,  1  East,  192.  194; 
Elmore  v.  Stone,  1  Taunt.  460.  And  this  species  of  constructive  delivery 
is  particularly  applicable  to  ponderous  goods  not  capable  of  ordinary 
delivery,  as  timber ;  or  which  the  vendor  has  not  engaged  to  deliver  in 
any  other  way.  Where  a  ship  or  goods  at  sea  are  sold,  tiie  delivery  is  by 
delivery  of  the  documentery  proofs  of  title,  as  the  bill  of  sale  or  lading* 
&c.     2  Kent's  Comm.  500,  501.    An  order  by  seller  for  delivery  to  defen-* 
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diuit  of  a  rick  of  hay  made  on  a  third  Dorson  who  has  consented  to  let  it 
remain  on  his  land,  is  a  sufficient  delivery  as  between  the  seller  and 
buyer,  the  latter  haying  undertaken  to  carry  it  away  himself.  Salter  ▼. 
WooUama,  2  M.  &  Gr.  650,  654.  Other  cases  apphcable  to  this  head  of 
constructive  delivery  will  be  found  under  the  nead  of  Action  for  not 
accepting,  ante,  pp.  505  et  aeq. 

To  whom  delivered — Carrier,  agent,  or  eervant."]  Proof  of  a  delivery  to 
a  third  person  at  the  defendant's  request  will  support  a  count  for  goods 
sold  and  delivered  to  the  defendant.  Bull  v.  Sibhe,  8  T.  B.  328.  And 
where  a  purchaser  orders  goods  to  be  sent  by  a  carrier,  though  he  does 
not  name  any  particular  one,  or  where  that  is  the  usual  course  of  business 
between  the  plaintiff  and  defendant,  a  delivery  to  a  carrier  operates  as  a 
delivery  to  the  purchaser ;  B.  N.  P.  36;  DutUm  v.  Solomonson,  3  B.  &  P. 
584 ;  King  v.  Meredith,  2  Camp.  639 ;  Shepherd  v.  Harrison,  L.  B.,  5 
H.  L.  116,  127 ;  or  on  board  ship  with  the  bill  of  lading  indorsed  so  as  to 
make  the  goods  deliverable  to  the  vendee  or  his  assigns.  Groning  v. 
Mendham,  5  M.  &  S.  189;  Meredith  y.  Meigh,  2  E.  &  fi.  364;  22  L.  J., 
Q.  B.  401,  cited  ante,  p.  507.  But  delivery  on  board  ship  is  not  a  delivery 
to  the  vendee  if  the  bill  of  lading  be  for  delivery  to  order  of  the  consignor 
or  his  assigns,  and  the  consignor  does  not  indorse  it  to  the  vendee.  Wait 
V.  Baker,  2  Bxch.  1.  See  Oabarron  v.  Kree/t,  L.  B.,  10  Ex.  274 ;  Ogg  v. 
ShtUer,  1  0.  P.  p.  47,  0.  A.  But  though  the  bill  of  lading  be  to  the  con- 
signor's order,  if  it  be  indorsed  at  the  time  of  shipment  to  the  consignee's 
orier,  the  property  passes,  and  the  consignee  must  pay  for  the  goods 
though  lost  on  the  voyage ;  especially  since  the  Act  18  &  19  Yict.  c.  HI, 
ante,  p.  444.  Brown  v.  Hare,  3  H.  &  N.  484 ;  27  L.  J.,  Ex.  372  ;  4  H.  & 
N.  822 ;  29  L.  J.,  Ex.  6,  Ex.  Ch.  See  Shepherd  v.  Harrison,  supra,  cited 
ante,  p.  445.  Where  the  written  contract  required  by  the  Stat,  of  Frauds, 
8.  17,  provides  that  the  goods  shall  be  sent  by  a  particular  route,  and  they 
are  sent  by  another  route,  it  may  be  shown  that  the  buyer  ratified  this 
change  of  route,  and  sudi  ratincation  need  not  be  in  writing.  Leather 
Cloth  Go,  V.  Hieronimus,  L.  B.,  10  Q.  B.  140 ;  and  see  Hickman  y,  Haynes, 
L.  B.,  10  0.  P.  598. 

The  master  of  a  ship  has  a  general  authority  to  bind  the  shipowner  for 
goods  sold  or  money  lent ;  but  in  an  action  oy  the  creditor  against  the 
owner  the  plaintiff  must  show  that  they  were  necessaries.  McZkintosh  v. 
Mitcheson,  4  Exch.  175.  See  further  as  to  liability  of  shipowner  on  con- 
tracts of  the  master,  post,  pp.  562,  563. 

The  members  of  a  cluD  managed  by  a  committee  are  not,  merely  as 
such,  personally  liable  for  goods  supplied  on  the  order  of  the  committee 
for  the  use  of  the  club,  it  appearing  that  the  committee  are  supplied  with 
funds  by  the  memb^s,  who  are  subject  only  to  annual  subscriptions,  and 
to  other  ready  money  payments,  and  that  the  committee  has  no  express 
authority  to  bind  the  members  by  contracts.  Flemyng  v.  Htctor,  2  M.  & 
W.  172.  And  it  seems  that  such  committees  are  not  generally  authorized 
to  deal  on  credit ;  therefore  the  person  who  supplies  goods  on  credit  can 
only  sue  those  members  of  the  committee  who  were  pnvy  to  the  contract, 
unless  he  can  prove  that  such  dealing  was  in  furtherance  of  the  purposes 
for  which  the  committee  was  appointed.  Todd  v.  Emly,  7  M.  &  W.  427 ; 
In  re  London  Marine  Assur»  Assoc,,  L.  B.,  8  Eq.  176.  Nor  are  the  mem- 
bers of  the  committee  liable  as  such  on  the  contract  of  their  servant,  the 
house  steward,  unless  there  be  some  proof  of  an  authority  from  them. 
Todd  V.  Emly,  8  M.  &  W.  505.  But  where  the  secretary  of  a  club,  for 
supply  of  coals  to  each  member,  was  authorized  to  deal  on  credit  with  the 
coal  merchant,  each  member  was  held  liable  though  there  existed  parti- 
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oular  rules  of  the  club  for  collecting  and  pimng  oyer  the  money  from 
its  members.  Cocker dl  y.  Aucompte^  2  0.  B.,  N.  S.  440 ;  26  ^  J., 
C.  P.  194. 

A  master  is  not  responsible  for  goods  ordered  by  his  servant  in  his 
name  but  witiiout  his  authority  unless  he  accepts  and  adopts  them,  or 
has  accredited  the  servant  by  paying  for  goods  so  ordered  before.  Maun- 
der y.  Cony  era  ^  2  Stark.  281 ;  rearcey,  Rogers ,  3  Eep.  214.  And  when  the 
master  has  been  always  used  to  give  his  servant  money  to  pay  for  com- 
modities as  he  buys  them,  and  the  servant  buys  them  without  paying  and 
embezzles  the  money,  the  master  is  not  hable.  Stubbing  y.  Heintz^ 
Peake,  47  ;  Arum,,  1  Show.  95.  But  if  even  in  one  instance  the  master 
haye  employed  the  servant  to  buy  on  credit,  he  will  be  liable  for  an^  goods 
wluch  the  same  servant  subsequently  orders  until  the  authority  is  dis- 
tinctly withdrawn  by  notice ;  Hazard  v.  Treadwell,  Stra.  506 ;  Buaby  y. 
Scarlett y  5  Esp.  76 ;  Anon,,  supra;  and  see  Oilman  v.  Robinson,  "Rj,  &  M. 
226;  Filmer  y.  Lynn,  4  Nev.  &  M.  559;  though  he  has  given  the 
servant  money  to  pay  for  the  goods  in  some  instuices.  WaylancTs  oue, 
3  Salk.  234 ;  Bolton  v.  HilUfrsden,  Ibid, ;  1  Ld.  Baym.  225 ;  Rusby  v. 
Scarlett,  supra. 

Where  the  contract  has  been  made  with  an  a^nt  and  deliyery  to  him, 
the  seller  may  in  some  cases  resort  to  the  pnncipal.  As  to  suing  1h» 
princii)al  on  a  sale  to  his  agent,  the  following  cases  are  important.  Where 
the  principal  is  unnamed  or  unknown  at  the  time  of  sale,  the  following 
has  been  laid  down  as  the  rule : — **  If  a  person  sells  goods  supposing  at 
the  time  of  the  contract  he  is  dealing  with  a  principal,  but  aiterwaids 
discovers  that  the  person  with  whom  he  has  been  dealmg  is  not  the  prin- 
cipal in  the  transaction,  but  agent  for  a  third  person,  though  he  may  in 
the  meantime  have  debited  the  agent  with  it,  he  may  afterwards  recover 
the  amount  from  the  real  principal ;  subject,  however,  to  this  qualifica- 
tion, that  the  state  of  the  account  between  the  principal  and  the  ^ent  is 
not  altered  to  the  prejudice  of  the  principal.  On  the  other  hand,  if  at  the 
time  of  the  sale  the  seller  knows  not  only  that  the  person  who  is  nominally 
dealing  with  him  is  not  principal  but  agent,  and  also  knows  who  iJie 
principal  really  is,  and,  notwitnstanding  all  that  knowledge,  chooses  to 
make  the  agent  his  debtor,  dealing  with  him  and  him  alone,  then,  accord- 
ing to  the  cases  of  Addison  v.  Oandassequi,  4  Taunt.  574,  and  Paterson  y. 
Oandassequi,  15  East,  62,  the  seller  cannot  afterwards,  on  the  failure  of 
the  agent,  turn  round  and  char^  the  principal ;  having  once  made  lus 
election,  at  the  time  when  he  had  the  power  of  choosing  between  the  one 
and  the  other."  Thomson  y.  Davenport,  9  B.  &  C.  78,  86,  per  Ld.  Ten- 
terden,  G.  J.  The  seller  who  has  given  credit  to  an  agent,  believing  hinn 
to  be  the  principal,  cannot  recover  against  the  undisclosed  principal,  if  ilie 
latter  has  bond  fide  paid  the  agent,  when  the  vendor  still  gave  credit  to 
the  agent,  and  knew  of  no  one  else  as  piincifial.  Armstrong  v.  Stokes^ 
L.  B.,  7  Q.  B.  598.  See,  however,  the  observations  of  the  C.  A.  on  this 
case  in  Irvine  v.  Watson,  infra.  The  knowledge  at  the  time  of  the  con- 
tract that  there  is  a  principal,  his  name  not  being  disclosed,  does  not 
enable  the  seller  to  make  his  election,  and  will  not  prevent  him,  althou^ 
he  has  debited  the  agent,  from  afterwards  resorting  to  the  principcui; 
Thomson  v.  Davenport,  supra;  even  although  the  principal  has  in  the 
meantime  bond  fide  paid  the  a^ent,  unless  there  has  been  conduct  on  the 
part  of  the  seller  which  has  misled  the  principal  into  the  belief  that  the 
agent  had  already  settled  with  the  seller,  and  the  payment  was  made  in 
consequence  of  such  belief.  Irvine  v.  Watson^  5  Q.  B.  D.  414,  0.  A. ; 
Davison  v.  Donaldson,  9  Q.  B.  D.  623,  0.  A.  Mere  delay  in  enforcing 
payment  from  the  agent  is  not  sufficient.    S.  CO.    The  fact  of  the  prin- 
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cipal's  name  being  disclosed  at  the  time  of  the  sale  does  not,  until  the 
seller  has  elected  to  charge  the  agent,  prevent  his  resorting  to  the  prin- 
cipal ;  such  disclosure  merely  enables  the  seller  to  charge  me  principal  in 
the  first  instance,  if  he  so  desire.  Colder  v.  Dohell,  L.  B.,  6  C.  P.  480, 
"Ex.,  Ch.  A.,  as  agent  of  the  defendant,  a  foreign  merchant,  bought  gooda 
of  the  plaintiff,  and  the  plaintiff  made  out  invoices  describing  them  as 
bought  by  A.  **  on  account  of"  the  defendant,  and  drew  for  the  amount 
on  A.,  who  accepted;  the  defendant  remitted  the  amount  to  A.  to  meet 
the  acceptances,  but  A.  became  insolvent  before  they  were  due;  held  that 
defendant  was  not  liable.  Smyth  v.  Andereorif  7  C.  B.  21.  When  the 
«eller  elects  to  sue  an  undisclosed  principal,  it  is  a  good  defence  if  the 
defendant  show  that  he  has  paid  his  agent ;  S.  C. ;  and  the  books  of  the 
seller  cannot  be  admitted  as  evidence  for  him  that  he  always  debited  the 
principal.  8.  C.  And  it  is  now  clearly  established  that  where  an  agent 
contracts  on  behalf  of  a  foreign  principal,  whether  disclosed  or  not,  he 
has,  in  the  absence  of  express  authority  to  that  effect,  no  authority  to 
pledge  his  principal's  credit,  or  to  establish  privity  between  him  and  the 
person  in  this  country  entering  into  the  contract,  and  the  agent  alone  is 
liable  thereon.  Armstrong  v.  Stokes,  L.  £.,  7  Q.  B.  605,  per  cur. ;  Ireland 
V.  Livingston,  L.  B.,  5  H.  L.  408,  per  Blackburn,  J. ;  Elbinger  Actien 
Oesellschafft  v.  Claye,  L.  B.,  8  a  B.  313;  HuUon  v.  Bulloch,  Id,  331, 
Ex.  Ch. ;  L.  B.,  9  Q.  B.  572.  See  also  Maspans  v.  Mildred,  9  Q.  B.  D. 
-530,  C.  A. ;  8  Ap.  Ca.  874,  D.  P. ;  and  New  Zealand  Land  Co.  v.  Watson,  7 
Q.  B.  D.  374,  C.  A.,  ^pkdned  in  Kaltenbach  v.  Lewis,  10  Ap.  Ca.  617,  D.  P., 
cited  post,  p.  578.  Where  the  seller  has  sued  the  agent  to  judgment,  he 
cannot,  although  he  has  not  received  satisfaction,  afterwards  proceed 
against  the  seller.  Priestly  v.  Fernie,  3  H.  &  0.  977 ;  34  L.  J.,  Ex.  172. 
But  mere  proof  in  bankruptcy  against  the  estate  of  the  agent  will  not 
amount  to  a  binding  election.  Curtis  v.  Williamson,  L.  B.,  10  Q.  B.  57. 
Where  the  contract  is  in  writing,  signed  by  the  agent  in  his  name,  the 
result  of  the  authorities  seems  to  be  that  oral  evidence  is  admissible  to 
charge  the  undisclosed  principal,  but  not  to  discharge  the  agent.  See 
ante,  p.  26,  and  notes  to  Thomson  v.  Davenport,  2  Smith's  L.  Cas., 
9th  ea.,  424  et  seq.,  and  ihe  cases  there  cited.  It  may  be  shown  that  a 
party  professing  to  be  acting  as  agent  is  the  real  principal,  and  he  will  be 
then  uable  to  oe  sued  as  such.  See  Carr  v.  Jackson,  7  Exch.  3S2;  21 
L.  J.,  Ex.  137.  So,  if  the  principal  for  whom  the  agent  professes  to  act 
does  not  at  the  time  exist,  the  latter  is  liable.  Kelner  v.  Boater,  L.  B.,  2 
C.  P.  174,  citod  post,  p.  540. 

Where  the  defendant  A.  gave  authority  to  his  wife  B.  to  order  goods 
from  tiie  plaintiff  C,  on  which  authority  B.  acted :  A.  was  held  liable  for 
goods  ordered  by  B.  of  C.  after  A.  had  ifecome  insane,  C.  having  no  notice 
of  such  insanity.    Drew  v.  Nunn,  4  Q.  B.  D.  661,  C.  A. 

Meat  was  supplied  to  the  defendant  during  the  lifetime  of  her  husband, 
by  his  authority,  for  the  support  of  her  and  her  family :  it  was  held  that 
the  defendant  was  not  liable  for  the  price  of  the  meat  so  supplied,  after 
the  death  of  the  husband  on  a  distant  voyage,  before  news  of  the  death 
came  to  hand.     Smout  v.  llhery,  10  M.  &  W.  1. 

Delivery  to  partner.^  For  definitions  of  partnership,  see  Pooley  v.  Driver, 
6  Ch.  D.  458,  'LI  let  seq.  Eadi  partner  is  presumably  an  agent  for  the  rest, 
to  bind  them  bv  simple  contracts  relatins  to  the  business  of  the  firm. 
Therefore,  goods  delivered  in  pursuance  of  an  order  by  one,  are  delivered 
to  M,  unless  it  appear  that  they  were  delivered  on  the  exclusive  credit  of 
one  only ;  but  deoiting  one  only,  and  taking  the  separate  acceptance  of 
that  one,  is  not  decisive  of  this.    Bottomley  v.  Nuttall,  5  C.  B.,  N.  S.  122; 
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28  L.  J.,  C.  P.  110 ;  Keay  v.  Fenwick,  1  C.  P.  D.  745,  0.  A.  A  q|iie6tbn 
Bometiines  ariBes  in  such  actions  whether  all  the  defendants  are  liable  as 
partners.  Although  the  defendant  cannot  compel  the  j  oinder  of  a  dormant 
partner,  as  co-defendant,  yet  the  dormant  partner  may,  at  the  option  of 
the  plaintiff,  be  so  Joined.  Lloyd  y.  ArchbotvU^  2  Taunt.  327  ;  RupptU  t. 
EohertSy  4  Nev.  &  M.  31 .  And  such  a  partner  may  be  joined  as  defendant, 
though  the  contract,  which  was  in  writmg  (not  under  seal)  and  interparie^ 
did  not  name  him.  Drake  y.  Beckhaniy  1 1  M.  &  W.  315,  Ex.  Ch.  lliough 
a  partnership  is  constituted  by  deed,  it  may  be  proyed  by  parol  eyidenoe. 
An  examined  copy  of  an  answer  in  Chancery  by  two  of  the  defendants,  to 
a  bill  of  a  third  ^fendant,  charging  them  as  partners  and  praying  for  an 
account,  is  good  eyidence  to  proye  the  partnership  as  against  the  persons 
80  answering.  Studdy  y.  Sanders,  2  D.  &  By.  347.  Proof  that  the  defen- 
dants suffered  their  names  to  be  used  as  partners  will  be  sufficient.  See  1 
Smith's  Lead.  Gases,  notes  to  Waugh  y.  Carver,  If  it  can  be  proyed  that 
the  defendant  has  held  himself  out  to  be  a  partner, — not  "  to  Uie  world," 
for  that  is  a  loose  expression, — but  to  the  plaintiff  himself,  or  under  sndi 
circumstances  of  publicity  as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it, 
and  belieyed  him  to  be  a  partner,  he  is  mble  to  the  plaintiff,  in  all  trans- 
actions in  which  the  plaintiff  gaye  credit  to  the  defendant,  upon  the  faith 
of  his  being  such  a  partner.  Per  Parke,  J. ,  Dickinaon  y .  Valpy,  10 B.  &  C.  1  40l 
Though  parties  are  not  really  partners  in  trade,  yet  if  one  so  reprasents 
himself,  and  thereby  gets  credit  for  goods  for  the  other,  both  are  liable. 
Per  Ld.  Kenyon,  0.  J.,  i>c  Berkom  y.  Smith,  1  Esp.  29.  Where  the  de- 
fendant, who  was  not  a  partner  had  held  himself  out  as  such,  and  state- 
ments had  been  made  by  one  of  the  firm  that  the  defendant  was  a  partner, 
this  will  not  make  the  defendant  liable,  as  an  ostensible  partner,  to  plain- 
tiffs who  had  not  heard  of  the  statements,  nor  supplied  the  goods  on  tJie 
faith  of  the  defendant  being  a  partner.  Edmundaon  y.  Thompeon,  31 L.  J., 
Ex.  207.  If  the  name  of  a  clerk  be  used  in  a  firm  with  his  own  consent, 
he  is  liable  to  third  persons  as  a  partner,  though  he  reoeiyes  no  part  of  liie 
profits.  Guidon  y.  Rohaon,  2  Camp.  304.  So,  where  the  defendsmt,  baying 
adyanced  money  to  a  person  who  was  getting  up  a  mining  company,  on  &e 
security  of  200  shares,  permitted  the  captain  of  the  mine  to  represent,  with- 
out naming  the  defendant,  that  the  mine  was  being  worked  by  a  person  of 
substance,  and  the  plaintiff  on  the  faith  of  these  representations  supplied 
^oods,  it  was  held  that  he  could  recoyer  aeainst  the  defendant  as  a  partaefr 
in  the  mine.    Martyn  y.  Oray,  14  C.  B.,  N.  S.  824. 

Persons  may  be  partners  in  a  particular  concern  or  business,  yet,  if 
they  do  not  hold  themselyes  out  as  general  partners,  it  will  not  make 
them  liable  in  other  cases  not  connected  with  that  business.  De  Berkom 
y.  Smith,  aupra.  But  as  to  that  particular  concern,  they  are  part- 
ners so  as  to  bind  one  another  by  contracts  for  carrying  it  out.  Meykoe 
y.  Surge,  9  C.  B.  431 ;  19  L.  J.,  0.  P.  243.  Where  the  publisher,  editor, 
and  printer  agree  to  share  the  profits  of  a  periodical  work  equally,  and 
the  printer  is  to  furnish  paper  at  cost  price,  the  stationer  who  supplied  the 
printer  with  paper  cannot  sue  either  publisher  or  editor  as  partners. 
Wilson  y.  Whitehead,  10  M.  &  W.  503.  if  there  be  a  stipulation  between 
apparent  partners,  that  one  of  them  shall  not  participate  in  the  profit  and 
loss,  and  shall  not  be  Hable  as  a  partner,  he  is  not  liable  as  such  to  those 
persons  who  haye  notice  of  the  stipulation.  Alderaony,  Pope,  1  Camp. 
404,  n.  The  plaintiff  must  show  that  the  name  of  the  defendant  was  used 
in  the  firm  with  his  own  consent.  Newaome  y.  Colea,  2  Camp.  617 ;  2  H. 
Bl.,  4th  edit.  235,  n.  Where  a  person  allows  his  name  to  remain  in  a 
firm,  either  exposed  publicly  oyer  a  shop  door,  or  used  in  printed  inyoices 
or  biUs  of  parcels,  or  published  in  adyertisements,  this  precludes  him 
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from  disputing  his  liability  as  a  partner.  Per  Tindal,  C.  J.,  Fox  y. 
Clifton,  6  Bing.  794.  If  a  firm,  consisting  of  several,  carry  on  business 
in  the  name  of  one  of  the  partners,  the  whole  firm  will  be  bound  by  acts 
done  by  him  as  representing  the  firm ;  8,  Carolina  Bank  y.  Case,  8  B.  &  C. 
427 ;  Vere  v.  Ashby,  10  B.  &  C.  293,  per  Parke,  J. ;  unless  it  be  proyed 
that  the  act  was  done  by  that  partner,  on  his  own  behalf  alone,  and  not 
on  behalf  of  the  firm.  Yorkshire  Banking  Co,  y.  Beaison,  5  G.  P.  D.  109, 
O.  A.,  ante,  p.  354. 

The  liability  of  a  person  as  partner,  whether  called  one  or  not,  may 
also  be  proyed  b^  showing  that  he  participated  in  the  profits  of  the 
concern ;  and  it  is  immaterial  whether  he  receiyes  the  profits  for  his  own 
use,  or  as  a  trustee  for  others.  Thus  the  executors  of  a  deceased  partner, 
carrying  on  trade  for  the  benefit  of  the  estate,  are  liable  personally  as 
partners.  Wightman  y.  Townroe,  1  M.  &  S.  412.  Howeyer  small  the 
stipulated  portion  of  profits,  the  participation  renders  the  party  liable  to 
all  the  engagements  of  the  partnership.  B,  y.  Dodd^  9  East,  527.  And 
this  whether  the  plaintiff  knew  or  not,  at  the  time  of  his  dealing  with  the 
concern,  that  the  person  whom  he  charges  as  a  partner  participated  in  the 
profits.  Ex  parte  Oellar,  1  Bose,  297 ;  Vere  y.  Ashhy,  eupra ;  Edmunds 
V.  Bushell,  L.  E.,  1  a  B.  97. 

The  participation,  to  render  the  party  liable,  must  be  in  the  profits  as 
such.  Therefore,  a  remuneration  made  to  a  trayeller,  or  other  agent,  by 
a  portion  of  the  sums  receiyed  by,  or  for,  his  principal  in  lieu  of  a  fixed 
salary,  is  only  a  mode  of  payment  adapted  to  secure  exertion,  and  does 
not  render  the  agent  a  partner.  Cfieap  y.  Cramond,  4  B.  &  A.  670.  So  a 
person  employed  as  superintendent-engineer  of  another's  steamship,  at  a 
yearly  salary,  and,  in  addition,  a  sum  equiyalent  to  10  per  cent,  on  the 
net  profits,  is  not  a  partner.  Harrington  y.  Churchward,  29  L.  J.,  Oh. 
521.  So  a  person  employed  to  sell  goods,  and  who  was  to  haye  for  him- 
self whatever  he  could  procure  for  mem  aboye  a  stated  sum,  was  held  not 
to  be  a  partner.  Benjamin  y.  Porteus,  2  H.  Bl.  590.  So  in  an  agreement 
between  the  owner  of  a  lighter  and  B.,  that  B.,  in  consideration  of 
working  the  lighter,  shall  haye  half  the  gross  earnings,  is  only  a  mode  of 
TOiying  wages,  and  not  a  partnership  in  the  profits.  Dry  y.  BosweU,  1 
Camp.  329 ;  Lyon  y.  Knowlee,  3  B.  &  S.  556 ;  32  L.  J.,  Q.  B.  71 ;  5  B.  &  8. 
756,  ^x.  Gh.  So  an  agreement  that  a  sailor  shall  receive  a  certain  share 
of  the  produce  of  the  voyage  in  Heu  of  wages,  does  not  make  him  a 
partner  with  the  owners  of  the  cargo.  Wilkinson  v.  Fraser,  4  Esp.  182 ; 
Mair  V.  Olennie,  4  M.  &  S.  244.  ao,  where  a  patentee  grants  an  exclu- 
sive licence  to  work  it  to  other  persons,  who  engage  to  employ  him  as 
manager  at  a  salary  equal  to  40  per  cent,  on  the  net  proceeds  of  the  busi- 
ness. Stocker  v.  Brockelbank,  3  Mac.  &  G.  250  ;  20  L.  J.,  Gh.  401.  So, 
the  receipt  of  a  percentage  on  the  gross  amoxmt  of  sales  to  persons  recom- 
mended by  A.  does  not  make  him  a  partner  of  the  seller.  Pott  v.  Eyton^ 
3  G.  B.  32.  But  where  a  retiring  proprietor  of  a  newspaper  guaranteed 
the  purchaser  of  it  a  certain  profit,  stipulating  for  the  surplus  profit  for  a 
certain  number  of  years  in  a  certain  event,  he  was  held  to  be  a  partner. 
Barry  v.  Nesham,  3  0.  B.  641.  An  agreement  between  two  persons,  that 
one  shall  make  purchases  of  goods  for  the  other,  and  in  lieu  of  brokerage 
shall  have  one-third  of  the  profits  of  the  sales,  and  bear  a  certain  propor- 
tion of  the  losses,  would  make  him  liable  as  a  partner  as  to  third  persons. 
Per  Holroyd,  J.,  Smith  v.  Watson,  2  B.  &  0.  409.  A  distinction  is  recog- 
nized between  receiving  a  share  of  the  profits,  which  renders  the  person 
liable  as  partner,  and  relying  on  the  profits  as  a  fund  for  payment,  which 
will  not  have  that  effect.     See  Grace  v.  Smith,  2  W.  Bl.  998 ;  Ex  pte. 
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Hamper,  17  Yes.  404;   Lyon  v.  Knowlee,  ante,  p.  535,  and  MoUwo  t. 
Covrt  of  Wards,  infra ;  2  H.  BL,  4th  ed.,  235,  n. 

The  proof  of  partnerahip  by  a  mere  perception  of  the  profits  of  a  bosi- 
ness  has  been  much  narrowea  by  recent  decisions,  and  it  is  now  settled 
that  snch  perception  may  be  shown,  by  the  circmnstances,  not  to  gire  rise 
to  a  partnership.  Two  persons,  who  carried  on  business  as  iron-smeltera, 
in  partnership,  compounded  with  their  creditors  by  means  of  a  composi- 
tion deed,  conveying  the  partnership  property  to  trustees,  to  carry  on  the 
business  under  the  name  of  a  company,  and  to  divide  the  net  profits 
annually  among  the  creditors  of  the  partnership;  it  was  held,  that  a 
creditor  who  had  executed  the  deed,  was  not  liable  as  a  partner  for  debts 
contracted  by  the  trustees  in  carrying  on  the  trade.  Cox  v.  Hickman,  9 
C.  B.,  N.  8.  47  ;  8  H.  L.  C.  268 ;  30  L.  J.,  0.  P.  125.  The  proper  test  of 
liability,  as  a  partner,  of  a  person  not  ostensibly  a  partner,  is  not  merely 
whether  the  person  sought  to  be  chareed  has  stinulated  for  participation 
in  the  profits,  as  sudi,  but  whether  the  person,  W  whom  the  trade  was 
actually  carried  on,  carried  it  on  as  agent  for  the  other.  S.  C. ;  In  re 
English,  &c,  Assur,  Society,  1  H.  &  M.  85 ;  Kilshaw  v.  Jukes,  3  B.  &  S. 
847  ;  32  L.  J.,  Q.  B.  217  ;  Btdlen  v.  Sharp,  L.  E.,  1  0.  P.  86,  Ex.  Ch. ; 
Holme  V.  Hammond,  Mollwo  v.  Omi>rt  of  Wards,  infra;  Ex  j^.  Tennani, 
6  Ch.  D.  303,  0.  A. ;  and  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  238,  C.  A. 
See  also  on  these  cases,  Pooley  v.  Driver,  5  Ch.  D.  458,  and  Newhigging  v. 
Adam,  13  Ap.  Ca.  308,  315,  316. 

Where,  under  the  provisions  of  a  partnership  deed  between  A.,  B.,  and 
C,  the  defendants,  the  executors  of  a  deceased  partner,  A.,  sufter  his  d»ith 
took  the  share  in  the  business  to  which  A.  would  have  been  entitled,  if 
living,  but  did  not  interfere  therein;  it  was  held  that  they  were  not 
liable  to  third  persons  on  contracts  made  with  B.  and  C.  after  A.'s  death. 
Holme  V.  Hammond,  L.  B.,  7  Ex.  218.  So,  where  a  firm  beinff  indebted 
to  a  Bajah,  it  was  agreed  tibat  the  business  of  the  firm  should  be  carried 
on,  subject  to  his  control,  that  he  should  receive  20  per  cent,  oommisaon 
on  all  profits  made  by  the  firm,  till  the  debt  due  should  be  paid,  and  12 
per  cent,  interest  on  cash  advances  made  by  him  to  the  firm ;  and  he  was 
accordingly  afterwards  credited  with  proceeds  of  the  business  in  the  books 
of  the  firm,  though  he  never  received  the  same,  nor  did  he  hold  himaelf 
out  as  an  ostensible  partner  in  the  firm ;  it  was  held  that  the  primary 
object  of  the  agreement  being  a  security  to  the  Bajah  for  the  debt  and 
advances,  and  there  being  no  intention  of  creating  a  partnership  betwem 
the  parties,  the  Bajah  was  not  liable  to  third  persons  on  contracts  made 
by  die  firm.    Mollwo  v.  Court  of  Wards,  L.  B.,  4  P.  C.  419. 

By  Bovill's  Act  (28  &  29  Yict.  c.  86),  s.  1,  the  advance  of  money  byway 
of  loan  upon  a  contract  in  writing  tnat  the  lender  shall  receive  inteiest 
varying  with  the  profits  or  the  business  of  the  borrower,  or  a  share  of  tiie 
profits,  is  not  of  iteelf  to  make  the  lender  a  partner,  or  make  him  respon- 
sible as  such.  By  sect.  2,  a  contract  for  remuneration  of  a  servant  or 
agent  by  a  share  m  the  profits  of  the  employer's  business,  is  not,  of  itself, 
to  make  the  servant  or  agent  responsible  as  a  partner,  nor  give  him  the 
rights  of  a  partner.  By  sect.  3,  the  widow  or  child  of  the  deceased 
partner  of  a  trader,  receiving  as  an  annuity,  a  portion  of  the  profits  of 
the  business  is  not,  by  reason  only  of  such  receipt,  to  be  deemed  a  partner 
of,  or  subject  to  liabilities  incurred  by  such  trader.  And  by  sect.  4,  a 
person  selling  the  good-will  of  the  business,  and  receiving  in  return,  by 
way  of  annuity  or  otherwise,  a  portion  of  the  profits,  is  not,  by  reason 
only  of  such  receipt,  to  be  deemed  a  partner,  nor  subject  to  the  liabilities 
of  the  person  carrying  on  the  business.    But  by  sect.  5,  in  the  event  ol 


Delivery  to  Partner.  537 

each  trader  beooming  bankrupt  or  compoimding  with  his  creditors,  or 
dyin^  insolyenti  the  lender  of  such  loan  shall  not  be  entitled  to  recover  his 
principal,  or  any  profits  or  interest  payable  in  respect  thereof,  nor  shall 
such  vendor  of  a  good-will  recover  any  such  pronts  until  the  claims  of 
the  trader's  other  creditors  for  valuable  consideration,  in  money  or  moneys 
worth,  have  been  satisfied. 

It  seems  verv  doubtful  if  this  statute  has  produced  any  alteration  in  the 
law  as  settled  by  the  recent  cases  above  cited.  See  Holme  v.  Hammond, 
ante,  p.  536;  Pooley  y.  Driver,  5  Ch.  D.  458,  483.  The  only  effect  that  can 
be  suggested  for  the  statute  to  have  is,  that,  as  resards  the  protected  classes, 
the  wliftriTig  in  profits  shall  be  no  evidence  at  all  of  a  contract  of  partner- 
ship, whereas  with  resard  to  others  it  is  evidence,  though  insufficient  of 
itself  to  establish  the  uarbility.  Holme  v.  Hammond,  L.  B.,  7  Ex.  227,  per 
Kelly,  0.  B. 

An  unsigned  contract  is  not  within  sect.  1.  Pooley  y.  Driver,  eupr a » 
The  advance  must  be  by  way  of  loan ;  S.  C. ;  Ex  pte,  DelJuuse,  7  Oh.  D. 
511,  0.  A. ;  Syers  v.  Syers,  1  Ap.  Ca.  174,  D.  P. ;  and  it  must  appear  to 
be  so,  on  the  face  of  the  contract.  S.  0.  Where  from  the  agreement  it 
appears  that  the  nominal  lender  is  a  partner,  a  declaration  that  the  loan 
is  made  under  tiie  Act,  and  that  the  lender  ehall  not  be  a  partner,  will  not 
jnneyent  his  being  a  partner.  Ex  pte.  Delhaue,  supra.  The  Act  applies 
only  to  a  loan  on  the  personal  responsibility  of  the  trader  to  whom  it  is 
made,  and  not  to  a  loan  made  on  tne  security  of  his  business.  S.  C.  See 
on  sect.  5,  ExpU,  Mills,  L.  £.,  8  Ch.  569 ;  Ex  pte.  Taylor,  12  Oh.  D.  366, 
0.  A. ;  In  re  Stone,  33  Oh.  D.  541 ;  Badeley  v.  Consolidated  Bank,  38  Oh. 
D.  238. 

A  partner  is  uot  liable  on  a  contract  made  before  he  became  such ;  as, 
for  goods  delivered  after  he  became  partner  on  an  order  given  before. 
Beale  v.  Mouls,  10  Q.  B.  976 ;  BaUhy  v.  Lewis,  1  M.  &  Gr.  155.  And  this 
is  the  rule,  though  the  partnership  may  have  been  made  retrospective  by 
agreement  between  the  new  and  old  pi^tners.  Vere  v.  Ashby,  10  B.  &  0. 
288. 

With  reference  to  liability  for  the  price  of  goods,  ordered  by  a  firm  after 
the  retirement  of  a  partner,  **  the  law  stands  thus :  if  there  had  been  a 
notorious  partnership,  but  no  notice  had  been  given  of  the  dissolution 
thereof,  the  defendant  would  have  been  liable.  If  there  had  been  a  general 
notice,  that  would  have  been  sufficient  for  aU  but  actual  customers;  these, 
however,  must  have  had  some  kind  of  actual  notice.  If  the  partnership 
had  remained  profoundly  secret,  the  defendant  could  not  have  been  affected 
by  transactions  which  took  place  after  he  had  retired ;  but  if  the  partner- 
ship had  become  known  to  any  perpon  or  persons,  he  would  be  in  the  same 
situation  as  to  all  such  persons  as  if  the  existence  of  the  partnership  had 
been  notorious."  Farrar  v.  Deflinne,  1  Oar.  &  K.  580,  per  Oresswell,  J. 
The  rule  as  to  dormant  partners  is  laid  down  to  the  same  effect  in  CarUr 
T.  Whalley,  1  B.  &  Ad.  11.  If  a  partner  retire  from  a  firm  which  has 
dealings  with  a  banking  company  formed  imder  7  (}eo.  4,  c.  46,  the  fact 
that  a  shareholder  in  the  rank,  who  is  also  a  director  of  it  (but  not  a 
manager),  happens  to  be  one  of  the  firm,  is  not  constructive  notice  of  the 
dissolution  of  partnership  so  as  to  protect  the  retired  partner  from  future 
liability  to  the  bank.    Powles  v.  Page,  3  0.  B.  16. 

Of  two  partners  A.  and  B.,  A.  retired,  and  B.  carried  on  business  with 
0.  as  partner  under  the  same  style ;  a  customer  of  the  old  firm  who  sold 
jfoods  to  the  new  firm  after  the  change  of  partners,  but  without  notice  of 
it,  is  put  to  his  election,  whether  he  will  sue  A.  and  B.  for  the  prioe,  on  a 
liability  by  estoppel,  or  B.  and  0.  on  a  liability  in  fact.    Scarf  y»  Jardine^ 
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7  Ap.  Ca.  345,  D.  P.    If  after  notice  of  A/s  retirement  lie  bub  B.  and  C, 
or  prove  in  their  liquidation,  he  cannot  afterwards  sue  A.    S.  C. 

If  a  creditor,  knowing  of  a  dissolution  of  partnership,  transfer  his 
account  from  the  old  to  the  new  firm,  and  continues  to  deal  with  the  new 
firm,  this  is  evidence  of  accepting  that  firm  as  his  debtors,  and  will  release 
a  retiring  partner.  Hart  v.  Alexander,  2  M.  &  W.  484 ;  Bol/e  v.  Flower ^ 
L.  B. ,  1  F.  0. 27.  So  where  the  creditor  receives  interest  from  tlie  new  finn 
on  the  debt  due  from  the  old.  Bilborough  v.  ffolmee,  5  Gh.  D.  255.  See 
also  Kirioan  y.  Kirtoan,  2  Or.  &  M.  617  ;  ExpU.  Oibmm,  L.  B.,  4  Ch.  662. 

The  authority  of  a  partner  to  bind  the  finn  being  that  of  a  presumed 
agency,  a  question  may  arise  how  far  this  agency  can  be  detennined,  or 
excluded,  by  timely  notice  to  the  vendor  or  other  creditor,  from  anotiier 
member  of  the  firm,  disclaiming  the  act  or  order  of  his  partner.  The 
general  question  as  to  the  effect  of  such  notice  has  not,  it  is  oelieved,  been 
settled.  It  has,  however,  been  said  that  mere  notice  to,  or  knowledge  of, 
the  creditor  of  any  arrangement  between  the  partners  respecting  the  non- 
liability, or  the  restricted  liabiUty  of  any  of  them,  will  not  affect  the  cre- 
ditor's right  to  hold  all,  or  any,  of  the  partners  liable,  though  Hie  notice 
was  before  the  contract.  Ex  jie.  Qreenwood,  3  D.  M.  &  G.  459 ;  23  L.  J., 
Oh.  966.  But  it  has  been  repeatedly  ruled,  so  far  as  relates  to  the  power 
of  binding  a  firm  by  negotiable  securities,  that  a  partner  is  not  liable  after 
notice  to  the  person  taking  the  security.  OuUway,  Ld,  v.  Mathewy  10 
East,  264 ;  Booth  v.  Quin,  7  Price,  193;  and  see  generally  Story  on  Part- 
nership, sect.  123 ;  3  Kent's  Com.  pp.  44,  45,  and  the  cases  cited  ante^  p. 
354  et  seq.  In  cases  where  the  majority  can  bind  the  rest  of  the  partoer- 
ship,  it  IS  questionable  whether  such  notice  or  disci  aimer  can  have  any 
operation  at  all.    See  Story  and  Kent,  ubi  supra. 

During  the  lifetime  of  partners,  A.  and  B.,  a  partnership  debt  due  from 
them  to  G.  is  purely  joint,  and  a  judgment  recovered  against  B.  bars  the 
remedy  against  A.  Kendall  v.  Hamilton,  3  0.  P.  D.  403,  0.  A ;  4  Ap. 
Oa.  504,  D.  P.  On  the  death,  however,  of  A.,  0.  may,  unless  there 
has  been  such  judgment  in  A.*s  lifetime,  prove  his  debt  a^inst 
A.'s  estate;  S.  0.;  BeckeU  v.  Bamsdale,  31  Oh.  D.  177,  0.  A.;  but 
0.  can  be  paid  only  after  A.'s  separate  creditors  have  been  paid  in  fulL 
S.  0.  Hence  the  expression  that  the  debt  of  a  partnership  is  several  as 
well  as  joint  is  inaccurate,  for  the  debt  doesnot  lose  its  joint  character.  8.  C. 
On  B.'s  death,  0.  may  prove  against  his  estate,  notwithstanding  his  prior 
proof  aeainst  A.'s  estate.  S.  0.  An  unsatisfied  judgment  against  A.  on 
a  bin  of  exchange  given  for  the  joint  debt  of  A.  and  B.  is  a  bar  to  an 
action  against  B.  on  the  original  contract.  Cambe/ort  v.  Chapman,  19 
a  B.  D.  229. 

Delivery  to  an  unincorporated  mining  company,"]  Working  mines  is  a 
species  of  trade,  and  has  some  of  the  qualities  of  an  ordinary  partnership. 
Mines  within  the  stannaries  of  Devon  and  Oomwall  are  often  wprked  by 
unincorporated  partnerships,  with  transferable  shares,  on  what  is  termed 
the  '*  cost-book     principle.     Vide  ante,  pp.  84,  270. 

The  shareholders  in  an  ordinary  minmg  company,  conducted  by  man- 
agers or  other  agents,  are  personally  liable  on  tne  contracts  made  for  the 
supply  of  the  mines,  where  such  contracts  are  necessary  or  usual,  or 
where  the  defendants  can  be  shown  to  have  authorized  the  contracts. 
Tredwen  v.  Bourne,  6  M.  &  W.  461 ;  Steigenberger  v.  Carr,  8  M.  &  Or. 
191.  And  such  shareholders  are  for  this  purpose  partners,  and  therefore 
liable  on  all  usual  contracts  for  goods  supplied,  &c.,  made  by  their  agents, 
though  there  may  be  an  agreement  inter  se  not  to  deal  on  credit ;  unleGS 
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the  plaintiff  knew  of  the  restriction,  and  that  the  goods  were  ordered 
without  the  authority  of  the  shareholder  sued.  Hawken  y.  Bourne,  8  M. 
&  W.  703.  The  defendant  may  be  charged  as  partner  on  proof  of  an 
admission  of  his  interest  either  before  or  after  the  debt  was  incurred, 
without  proving  a  deed  of  co-partnership  or  any  strict  legal  interest  in 
the  mine ;  Ralph  y.  Harvey^  1  Q.  B.  845 ;  or  by  proof  that  he  acted  as 
partner ;  Owen  y.  Van  Usiery  10  C.  B.  318 ;  20  L.  J.,  C.  P.  61 ;  unless 
the  admission  be  shown  to  have  been  made  under  error.  Vice  y.  Anson,  7 
B.  &  0.  409,  411.  The  defendant's  interest  may  be  proved  by  his  accept- 
ance of  the  shares  in  a  mine,  written  at  the  foot  of  a  certificate  of  transfer 
by  the  seller,  although  it  be  not  stamped  as  a  transfer ;  but  if  the  docu- 
ment do  not  itself  convey  any  legal  interest,  the  admission  of  the 
defendant  is  not  conclusive  proof.  Toll  v.  Lee,  4  Exch.  230.  See  ante, 
p.  270,  as  to  stamp  duty ;  and  as  to  evidence  of  transfer,  see  Watson  v. 
Sprailey,  10  Exch.  222;  24  L.  J.,  Ex.  53,  cited  ante,  p.  305.  Attendance 
of  the  defendant  at  a  meeting  in  the  character  of  a  eiiareholder  is  evidence 
that  he  is  one.  Harrison  v.  Heathom,  6  M.  &  Gr.  81.  Where  the  facts 
showed  that  the  defendant  became  a  shareholder  on  the  terms  that  the 
directors  should  not  proceed  without  a  certain  capital,  and  they  proceeded 

Sithout  the  defendant's  assent)  before  that  capital  was  raised,  tne  defen- 
nt  was  held  not  liable  on  their  contract.  Fitch/ord  v.  Davis,  5  M.  & 
W.  2.  But  the  non-performance  of  this  condition  by  the  directors  will 
not  prevent  the  liabibiy  of  a  shareholder  from  attaching,  where  he  sanc- 
tions the  contract  either  directly  or  by  acquiescing  in  the  working. 
Steigenberger  v.  Carr,  ante,  p.  538. 

Delivery  to  members  of  an  incJwate  company.']  A  joint-stock  company  is 
in  the  nature  of  a  partnership ;  but  the  constitution  of  such  companies 
generally  distinguishes  them  from  ordinary  partnerships.  When  incor- 
porated, the  direct  liability  of  individual  members  ceases.  When  inchoate, 
or  not  incorporated,  the  hability  of  a  member  depends  on  his  being  actu- 
ally or  constructively  a  party  to  the  contract  on  which  the  plaintiff  sues. 
In  such  cases  the  questions  to  be  considered  are : — ^Was  the  defendant 
directly  a  paJ^  to  the  contract  ?  Was  he  a  member  of  the  body  which 
contracted  r  Did  he  hold  himself  out  as  a  partner  by  acting,  or  permitting 
others  to  act,  in  such  a  way  as  reasonably  to  induce  the  plamtiff  to  believe 
that  he  was  a  partner,  and  responsible  as  suchP  Had  he  legally  with- 
drawn from  the  concern  at  l^e  time  of  the  contract?  See  Wood  v.  Argyle, 
Dk,  of,  6  M.  &  Gr.  928;  Lake  v.  Id.,  6  Q.  B.  477;  Fox  v.  Clifton,  6  Bing. 
792  {cited  post,  p.  540);  Bright  v.  HuUon,  3  H.  L.  C.  341.  The  Question 
that  most  frequently  presents  itself,  is  the  liability  of  persons  wno  have 
become  subscribers  to  a  company  projected,  but  not  finally  established. 

When  the  defendants  consented  to  be  directors  of  a  water  company  and 
attended  meetings,  and  were  privy  to  an  order  given  to  the  plamtiff  (an 
engineer),  thou^  not  actually  present  when  &e  order  was  siven,  they 
were  held  liable,  notwithstanding  the  subsequent  failure  of  tne  project. 
DovJfleday  v.  Muskett,  7  Bing.  110.  See  Collingwood  v.  Berkeley,  15  0.  B., 
N.  S.  145.  But  the  mere  consent  of  the  defendant  to  become  a  member  of 
the  provisional  committee  of  an  intended  company,  and  the  insertion, 
with  his  authority,  of  his  name  in  a  prospectus  accoraingly,  will  not  per  se, 
and  without  further  privity,  make  mm  liable  on  orders  given  by  other 
members  of  the  committee,  or  by  the  secretary,  or  the  solicitor  of  the 
company.  Reynelly.  Lewis,  15  M.  &  W.  517  ;  Barker  v.  Stead,  3  0.  B. 
946 ;  Cooke  v.  Timkin,  9  Q.  B.  936 ;  Bailey  v.  Macaulay,  13  Q.  B.  815 ; 
Burbidge  v.  Morris,  3  H.  &  C.  664  ;  34  L.  J.,  Ex.  131.  feie  facts  of  the 
Case  may,  however,  warrant  a  judge  in  leaving  them  to  the  jury,  as  evi- 
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denoe  that  the  defendant  had  authorized  the  contract  to  be  made,  either 
by  his  co-provisional  committeemen  or  by  the  managers  of  the  concern, 
t.  e.,  by  the  managing  committee,  if  any,  or  the  majority  of  them,  or  by 
the  solicitor  or  other  officer  of  the  company ;  and  the  terms  of  the  printed 
prospectus,  if  circulated  witii  the  defendant's  privity  and  consent,  and 
known,  or  presumably  known,  to  the  plaintiff,  maybe  sufficient  to  justify 
such  inference.  Semb,  per  cur,,  in  RtyneU  v.  Lewis,  a7Ue,jp,  539;  Mad" 
dick  V.  Marshall,  16  C.  B.,  N.  S.  387  ;  17  C.  B.,  N.  S.  829,  Ex.  Cb. ;  Biley 
V.  Packington,  L.  E.,  2  C.  P.  536;  and  see  Bailey  v.  Macaulay,  attte,  p.  539. 
But  a  managing  conunittee,  appointed  by  the  provisional  committee,  are 
not  therefore  agents  of  the  latter  for  the  purpose  ofpledging  their  credit 
by  contracts.  Williams  v.  Pigott,  2  £xch.  201.  Where  the  defendant, 
as  one  of  an  acting  committee,  assented  to  the  contract  with  the  plaintiff, 
it  was  held  a  proper  Question  for  the  jury  whether  the  contract  was  on  the 
personal  liability  of  me  defendant,  either  alone  or  as  a  committeeman,  or 
on  the  sole  credit  of  the  funds.  If  on  the  credit  of  the  funds,  the  contract 
becomes  absolute  on  receipt  of  funds,  and  may  be  enforced.  Higgins  v. 
Hopkins,  3  Exch.  163.  A  minute  in  the  books  of  an  incorporated  railway 
company  appointing  the  plaintiff  their  engineer,  not  authenticated  by 
any  signature,  or  by  any  proof  aliunde  that  a  board  meeting  was  held  on 
the  day,  or  that  the  defendant,  a  provisional  committeeman,  had  auc- 
tioned the  resolution,  is  not  oer  se  evidence  to  fix  the  defendant ;  nor  is  a 
letter  of  the  secretary  to  tne  plaintiff,  stating  the  minute,  admissible 
against  the  defendant  without  some  proof  of  nis  authority  to  write  it 
Bennie  v.  Wynn,  4  Exch.  691. 

Where  the  defendants,  as  agents  on  behalf  of  a  proposed  company, 
entered  into  a  written  contract  with  the  plaintiff  for  tne  supply  of  goods 
to  the  company,  which  was  not  then  constituted,  it  was  held  that,  as  the 
defendants  had  no  existing  principal,  they  were  personally  liable,  and 
that  a  subsequent  ratification  hy  the  company,  when  formed,  could  not 
relieve  them  from  this  responsibility,  as  the  company  was  a  stranger  to 
the  contract.  Kelner  v.  Baxter,  L.  B.,  2  C.  P.  174.  See  also  ScoU  v. 
Ebury,  Ld,,  Id,  265 ;  Hopcroft  v.  Parker,  16  L.  T.,  N.  S.  561,  E.  T.  1867, 
C.  P. ;  Melhado  v.  Pwto  Alegre  By,  Co,,  L.  B.,  9  C.  P.  505,  and  other 
cases  cited  post,  p.  560,  and  Part  III.,  Actions  by  and  against  Companies, 

A  person  who  applied  for  shares  in  an  unincorporated  joint  stock  com- 
pany, and  paid  a  deposit  on  them,  but  had  not  otherwise  interfered  in  the 
concern,  was  not  therefore  liable  on  contracts  made  by  a  board  of  directora, 
who  have  taken  upon  themselves  to  act  before  the  necessary  capital  had 
been  raised,  agreeably  to  the  prospectus,  and  after  the  shares  nad  been 
declared  forfeited  by  reason  of  non-payment  of  subsequent  calls.  Fox  v. 
Clifton,  6  Bing.  776.  See  Howbeach  Coal  Co,  v.  Teague,  5  H.  &  N.  151; 
29  L.  J.,  Ex.  137,  cited  post,  under  Actions  by  Companies,  Part  III.,  and 
Ornamental  Woodwork  Co,  v.  Brown,  2  H.  &  0.  63 ;  32  L.  J.,  Ex.  190. 

Some  of  the  cases  belonging  to  this  head  have  already  beeoi  mentioned 
under  the  last  head  of  Delivery  to  partner  (ante,  pp.  533  et  «eo.},  such 
companies  having  formerly  been  treated  as  partnerships,  and  so  called.  In 
Beynell  v.  Lewis,  ante,  p.  539,  it  is  denied  that  associations  of  this  kind 
(at  least,  so  long  as  they  are  in  fieri)  are  partnerships  at  all. 

As  to  actions  against  incorporated  or  registered  companies,  vide  poH, 
Part  m.,  Actions  oy  and  against  companies. 

Delivery  to  wife,']  Where  a  husband  gives  his  wife  express  authority  to 
pled^  his  credit  ne  is  liable  for  the  price  of  goods  delivered  on  such 
credit,  as  in  the  case  of  any  other  agent ;  as  to  which  vide  ante^  pp.  531, 
et  seq.     Under  the  present  head  is  considered  the  authority  of  the  wife  to 
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pled^  her  husband's  credit,  to  be  implied  from  the  mutual  relation  of  the 
paities  in  the  absence  of  such  express  authority.  Where  a  husband 
IS  Hying  in  the  same  house  with  his  wife,  he  is  liable  for  any  goods  which 
he  permits  her  to  receive  there.  If  they  are  not  cohabiting,  then  the 
husband  is  in  general  only  liable  for  such  necessaries  as  from  his  situa- 
tion in  life  it  is  his  duty  to  supply  to  her.  Waithman  v.  Wakefield,  1 
Camp.  121;  Atkins  y.  Curwoodf  7  0.  &  P.  756.  The  Question  of  the 
husband's  liability  must  therefore  be  considered  separately  in  the  cases 
where  his  wife  is  and  is  not  liying  with  him,  and  the  latter  cases  must  be 
further  distinguished  with  reference  to  the  cause  of  the  wife's  separation 
from  her  husoand.  These  questions  are  fully  discussed  and  the  cases 
thereon  collected,  in  the  notes  to  Manhy  v.  Seotty  and  other  cases  in 
2  Smith's  L.  Oases. 

Where  husband  and  wife  live  together,  and  necessaries  are  deliyered  to 
the  wife  by  her  order,  a  jury  may  presume  the  husband's  assent.  Bac. 
Abr.  Baron  and  Feme  (H.) ;  Freem.  2nd  ed.,  249,  n.  As,  howeyer,  the 
liability  of  the  husband  turns  on  the  question  of  the  wife's  power  as  his 
agent,  the  plaintiff,  who  relies  on  this  presumption  of  agency  arising  from 
cohabitation,  must  show  that  the  goods  he  deliyered  to  the  wife  were 
necessaries.  Phillipson  y.  Hayter,  C  B.,  6  C.  P.  38.  The  question  is 
one  of  authority  for  the  jury,  and  not  simply  whether  the  articles  supplied 
were  necessaries  or  not.  Atkins  y.  Curwoody  ante,  p.  541 ;  Reid  y.  Teakle, 
13  0.  B.  627 ;  22  L.  J.,  C.  P.  161 ;  JoUy  y.  Bees,  15  0.  B.,  N.  S.  628 ;  33 
L.  J.,  0.  P.  177  ;  Debenham  y.  Mellon,  6  Q.  B.  D.  394,  C.  A. ;  6  Ap.  Ca. 
24,  D.  P.  And  the  husband  may  rebut  the  presumption  of  agency  by 
showing  that  he  had  forbidden  his  wife  to  pledee  lus  credit,  although  the 
plaintin  had  no  notice  of  the  prohibition.  Jouy  y.  Bees  and  Debenham  y. 
Mellon,  supra.  The  presumption  of  agency  may  also  be  rebutted  by  proof 
that  l^e  credit  was  ^yen  to  the  wife ;  BentUy  y.  Oriffin,  5  Taunt.  356 ; 
Metcalfe  y.  Shaw,  3  Gamp.  22 ;  or  by  proof  of  any  other  circumstances 
negatiying  the  husband's  assent,  as  that  the  goods  supplied  are  beyond 
the  rank  and  station  the  husband  maintains.  Montague  y.  Benedict,  3  B. 
ft  0.  631.  So  in  an  action  for  the  price  of  dresses  deliyered  to  his  wife, 
the  husband  may  ehcfw  that  his  wife  was  already  supplied  with  sufficient 
articles  of  dress,  although  the  plaintiff  did  not  Imow  she  was  so  supplied. 
Beneaux  y.  Teakle,  8  Ezch.  680;  22  L.  J.,  Ex.  241.  Where  the  order  is 
plainly  an  extrayagant  one,  that  fact  may  be  considered  by  the  jury  as 
tending  to  rebut  the  presumed  agency.  Lane  y.  Ironmonger,  13  M.  &  W. 
368.  Where  a  wife  carried  on  business  on  her  own  account  during  the 
imprisonment  of  her  husband,  and  after  his  return  articles  were  furnished 
in  the  same  business  with  his  knowledge,  he  was  held  liable  for  these 
articles,  though  the  inyoioes  and  receipts  were  made  out  in  the  wife's 
name.    Petty  y.  Anderson,  3  Bing.  170. 

As  to  the  eyidence  necessary  to  connect  the  defendant  with  the  woman 
to  whom  the  ^ods  were  deliyered,  vide  post,  p.  544. 

Where  a  wife  is  liying  separate  it  lies  on  the  plaintiff  to  show  that  she 
does  so  under  circumstances  which  imply  an  authority  to  pledge  her 
husband's  credit.  Johnston  y.  Swmner,  3  H.  &  N.  261 ;  27  L.  J.,  Ex. 
341.  If  the  wife  leaye  her  husband  without  his  consent  there  is  no 
implied  authority  to  bind  him.  If  with  his  assent  there  is  no  necessary 
implication  of  authority,  but  it  may  be  implied  either  by  her  destitution 
of  adeauate  support  aliunde,  or  inability  to  support  herself.  Thus,  in  the 
case  01  labouring  people  both  equally  able  to  maintain  themselyes,  an 
authority  to  bind  the  husband  is  not  to  be  implied  in  the  case  of  mere 
non-cohabitation.  In  those  oases  in  which  the  husband  would  ordinarily 
support  the  wife,  and  she  has  no  resources  of  her  own,  and  he  do  not  make 
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her  an  adequate  allowance,  an  authority  to  the  wife  to  pledge  her 
husband's  ciedit  for  necessaries  may  be  implied.  S.  C.  jper  cur,,  explain- 
ing Hodgkinson  y,  Fletcher,  4  Camp.  70.  ''And,  as  m  all  cases,  Ihe 
creditor  is  to  be  considered  as  standing  in  the  wife's  place,  it  imports  hiTn^ 
when  the  wife  lives  apart  from  her  husband,  to  make  strict  inquiries  as 
to  the  terms  of  the  separation,  for  in  such  cases  he  must  trust  her  at  his 
peril.'*  (hard  v.  Damford,  1  Selw.  N.  P.,  13th  ed.  229.  Where  the 
husband  and  wife  had  lived  separate  for  many  years,  and  the  wife  had 
adequate  resources  of  her  own  of  which  the  plaintiff  had  notice,  it  was 
held  that  he  could  not  sue  the  husband.  Liddlow  v.  WUmot,  2  Stark. 
88 ;  see  Thompson  v.  Hervey,  4  Burr.  2177.  So,  even  without  a  knowledge 
of  her  being  provided  for,  the  creditor,  if  he  give  credit  to  her,  and  she  is, 
in  fact,  adequately  provided  for  aliunde,  cannot  sue  the  husband.  Clifford 
V.  Laton,  M.  &  M.  101.  And,  generally,  it  is  now  settled  that  if  the  wife 
be  living  apart  from  her  husband,  and  he,  in  fact,  allow  her  a  sufficient 
maintenance,  he  is  not  bound  by  her  contracts ;  and  it  is  immaterial 
whether  the  tradespeople  had  notice  of  that  allowance  or  not.  Mizen  v. 
Pick,  3  M.  &  W.  481 ;  in  which  case,  at  p.  483,  Alderson,  B.,  says,  **  I  do 
not  see  how  notice  to  the  tradesman  can  be  material.  The  question  in 
all  these  cases  is  one  of  authority.  If  a  wife,  living  separate  from  her 
husband,  is  supplied  by  him  with  sufficient  funds  to  support  herself,  with 
everything  proper  for  her  maintenance  and  support,  then  she  is  not  his 
agent  to  ^edge  his  credit,  and  he  is  not  liable.  This  rule  applies  equally 
^ere  the  husband  is  insane,  and  he  therefore  lives  apart  from  his  wile  in 
a  lunatic  asylum.  Richardson  v.  JDu  Bois,  L.  B.,  5  Q.  B.  51.  And  a  wife, 
living  apart  from  her  husband  with  his  consent,  on  the  terms  that  she 
shall  accept  a  certain  allowance,  which  is  paid,  has  no  authority  to  pledge 
his  credit,  though  the  allowance  is  inadequate.  EcuHand  v.  Burchell^  3 
Q.  B.  D.  432.  See  also  Biffin  v.  Bignell,  7  H.  &  N.  877  ;  31  L.  J.,  Ex. 
189. 

Where  the  separation  is  compulsory,  and  is  the  act  of  her  husband,  he 
is  liable,  although  an  implied  authority,  in  the  strict  sense  of  the  word, 
can  hardly  be  the  ground  of  obligation.    Thus  where  a  wife  leaves  her 
husband  under  a  reasonable  apprehension  of  personal  violence,  he  con- 
tinues liable  for  necessaries  furnished  to  her ;  Hovdiston  v.  Smyth,  3  Bing. 
127  ;  and  if  living  apart  she  obtain  the  custody  of  her  infant  child  against 
her  husband's  wiU,  by  an  order  under  2  &  3  Vict.  c.  54  (now  replaced  by 
36  &  37  Yict.  c.  12),  the  reasonable  expenses  of  providing  for  it  have  been 
held  to  be  part  of  the  necessary  expenses  of  the  wife  for  which  she  has 
authority  to  pledge  her  husband's  credit.     Bazdey  v.  Forder,  L.  B.,  3 
Q.  B.  559 ;  diss,  Gockbum,  0.  J.     So,  if  he  causelessly  turn  away  his 
wife  or  shuts  his  door  against  her.    Lungworthy  v.  Hochmore,  cited  1  Ld. 
Eaym.  444 ;  see  also  Rawlyns  v.  Vandyke,  3  Esp.  251.    In  such  cases, 
even  a  notice  by  him  that  he  wiU  not  be  answerable  for  her  debts,  will 
not  relieve  him  from  liability.     BoulUm  v.  Prentice,  1  Selw.  N.  P.,  13th  ed* 
233 ;  S.  C,  2  Str.  1214 ;  Harris  v.  Morris,  4  Eep.  42 ;  Harrison  v.  Grady ^ 
13  L.  T.,  N.  S.  369,  M.  T.  1865,  C.  P.    A  husband  iU-treated  his  wife, 
and  was  indicted  by  her  for  the  assault ;  a  person  who  advanced  money, 
for  the  purposes  of  the  prosecution,  to  the  attorney,  without  which  he 
could  not  have  gone  on,  could  not  recover  it  from  tlie  husband  as  money 
supplied  to  procure  her  necessaries.     Grindell  v.  Godmond,  5  Ad.  &  E. 
755.     But  the  husband  is  liable  to  the  solicitor  employed  by  the  wife  for 
the  expenses  of  articles  of  the  peace  exhibited  by  the  wife  against  him» 
although  she  may  have  a  separate  maintenance.     Turner  v.  Rookes,  10 
Ad.  (&  E.  47.    So  for  legal  expenses  incidental  to  a  suit  brought  by  her 
for  restitution  of  conjugal  rights,  and  for  obtaining  legal  advice  as  to  her 


Delivery  to  Wife,  543 

position.  WiUon  v.  Ford^  L.  K.,  3  Ex.  63.  So  for  the  wife's  extra  costs 
of  obtcdning  a  divorce.  Ottaway  v.  Hamilton^  3  0.  P.  D.  393,  G.  A.  It 
lies  upon  the  plaintiff  to  show,  that  under  the  circumstances  of  the  sepa- 
ration, or  from  the  conduct  of  the  husband,  the  wife  had  authority  to  bmd 
him,  and  this  even  in  an  action  for  necessaries.  Mainwaring  v.  Leslie, 
M.  &  M.  18 ;  2  0.  &  P.  607  ;  Clifford  v.  Laton,  supra.  And  where  the 
plaintiff  caused  a  letter  to  be  sent  to  the  defendant,  reminding  him  of  his 
liability  for  necessaries  supplied  to  his  wife,  that  she  was  getting  into 
debt,  and  stating  the  wish  of  his  wife  to  return  to  him,  which  the  defen- 
dant received,  but  returned  no  answer,  it  was  held  some  evidence,  though 
slight,  that  the  defendant  had  authorised  his  wife  to  pledge  his  credit  for 
necessaries.  Edtvards  v.  Towels,  5  M.  &  Gr.  624.  If  the  husband  be  a 
lunatic,  and  incapable  of  making  contracts,  then  he  is  bound  by  the  orders 
for  necessaries  given  by  his  wife ;  for  this  is  analogous  to  the  case  of  an 
omission  of  the  husband  to  supply  necessaries,  mough  the  omission  is 
involuntary.    Bmdy.  Legard,  6Exch.  636 ;  20  L.  J.,  Ex.  309. 

A  husband  was  liable  for  necessaries  provided  for  his  wife,  pending  a 
suit  in  the  ecdeaiaBtical  court,  and  before  alimony  decreed,  auhough  a 
decree,  afterwards  made,  directed  the  alimony  to  be  paid  from  a  date 
before  the  time  when  the  necessaries  were  provided.  Keegan  v.  Smith,  5 
B.  &  0.  375.  A  decree  for  alimony  was,  however,  a  bar  to  the  husband's 
liability,  if  the  alimony  were  duly  paid,  even  though  the  decree  had  become 
inoperative  through  an  appeal  having  been  presented,  it  being  shown  that 
it  might  have  been  renewed  on  application  to  the  court  of  appeal.  Willson 
T.  Smyth,  1  B.  &  Ad.  801.  But  aiter  a  divorce  d  mensd  et  thoro  for  adultery 
in  the  husband,  and  a  decree  of  alimony,  the  husband  has  been  held  liable 
for  necessaries  supplied  to  the  wife,  if  he  omitted  to  pay  the  alimony.  Huvi 
V.  De  Blaquiere,  5  Bing.  550.  After  a  decree  of  nmlity,  the  liability  of 
the  husband  for  the  deots  of  his  pseudo-wife  does  not  continue.  Anstey 
V.  Manners,  Gow,  10.  And  after  sentence  of  judicial  separation  (20  &  21 
Yict.  c.  85,  s.  26),  the  wife  is,  whilst  so  separated,  to  be  considered  a/eme 
sole,  for  the  purposes  of  contract  and  wrongs,  and  suits,  and  her  husband 
is  not  liable  m  respect  of  her  contracts  or  wrongs,  or  of  the  costs  of  pro- 
ceedings b^  or  against  her  in  a  civil  suit ;  but  u  he  shall  not  have  duly 
paid  the  alimonv  (if  any)  decreed,  he  shall  be  liable  for  necessaries  supplied 
for  her  use.  And  a  wife,  deserted  by  her  husband,  and  obtaining  pro- 
tection imder  sect.  21,  is,  dunns  the  protection  and  desertion,  deemed  to 
be  in  like  position,  with  regard  to  property  and  contracts  and  suits,  as  if 
she  had  obtained  a  decree  of  judicial  separation.  And  see  also  21  &  22 
Yict.  c.  108,  s.  8.  See  on  these  sections,  Ewart  v.  Chubb,  L.  R.,  20  Eq. 
454.  So  an  order  given  to  a  wife  imder  the  Matrimonial  Causes  Act, 
1878  (41  &  42  Yict.  c.  19),  s.  4,  has  the  same  effect  as  a  judicial  separation. 
But  such  order  is  avoided  on  a  resumption  of  cohabitation.  Haddon  v. 
Sad-don,  18  Q.  B.  D.  778.  Before  these  Acts  it  had  been  considered  that 
an  express  promise  made  by  the  husband  to  pay  a  debt  contracted  by  tiie  wife, 
after  a  separation  and  adequate  allowance,  was  a  ratification,  and  binding 
upon  him.  HombiuMe  v.  Hornbury,  2  Stark.  177 ;  accord,  Harrison  v. 
Hall,  1  M.  &  Bob.  185.  But  the  principle  of  this  ruling  is  open  to  ques- 
tion ;  see  a  note  to  the  last-mentioned  case. 

Where  the  wife  has  separated  from  her  husband,  without  cause  and 
without  his  consent,  the  husband  is  not  liable  even  for  necessaries  supplied 
to  her.  Child  v.  Hardyman,  2  Stra.  875  ;  Hivdley  v.  Westmeath,  Ma,  of, 
6  B.  &  0.  213,  per  Bayley,  J.  See  also  Johnston  v.  Sumner,  3  H.  &  N. 
261 ;  27  L.  J.,  Ex.  341,  cited  ante,  p.  541.  So,  a  fortiori,  where  the  wife 
elopes  from  her  husband  and  lives  in  adultery.  Morris  v.  Martin,  Stra. 
647.    And,  in  such  case,  the  wife  is  a  competent  witness  to  prove  the 
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adultery ;  Cooper  y.  Lloyd,  6  C.  B.,  N.  S.  519 ;  but  the  adultery  cannot 
be  proved  by  giving  evidence  of  the  prooeedinss  for  divorce,  in  which  the 
jury  found  thett  the  wife  had  been  guiltv  of  adultery,  unless  a  decree  has 
oeen  pronounced  altering  the  stcUtu  of  tne  parties.  Needham  v.  Bremner, 
L.  B.,  1  0.  P.  583.  Where  the  husband  turns  the  wife  out  of  doors  on 
account  of  her  having  committed  adultery  under  his  roof,  he  is  not  liable 
for  necessaries  furnished  to  her  afterwards.  Ham  v.  Toovey,  1  Selw. 
N.  P.  13th  ed.  228.  See  also  Oovier  v.  Hancock,  6  T.  B.  603.  It  is,  how- 
ever, otherwise  if  he  connived  at  the  adulteiy.  Wilson  v.  Olouop,  20 
Q.  B.  D.  354,  0.  A.  So,  if  after  an  adulterous  elopement,  the  husband 
take  her  back,  he  is  liable  for  necessaries  subsequently  supplied.  Harris 
V.  Morris,  4  Esp.  41. 

The  plaintLS  must  prove,  either  that  the  defendant  and  the  woman  to 
whom  the  goods  were  delivered  are  married,  of  which  it  is  sufficient  prima 
facie  evidence  that  they  are  living  together ;  Car  v.  King,  12  Mod.  872 ;  or 
that  she  and  the  defendant  cohabited,  and  that  she  passed  as  his  wife  witii 
his  assent,  assumed  his  name,  and  lived  in  his  house  as  x>art  of  his  &mily ; 
Watson  V.  ThreUceld,  2  Esp.  637  ;  RoUnsonY,  Nahon,  1  Camp.  245 ;  for  the 
presumed  authority  arising  from  cohabitation  in  the  character  and  position 
of  a  wife  applies  to  such  cases  as  well  as  to  legal  marriages,  and  is  not 
rebutted  by  proving  that  the  plaintiff  knew  the  real  position  of  the 
parties.  Watson  v.  ThreUeeld,  ante,  p.  544.  But  when  the  defendant  has 
separated  from  a  woman  with  whom  he  has  lived,  not  bein^  his  wife,  he 
is  not  liable  for  necessaries  supplied  afterwards.  Munro  v.  Be  Chemant,  4 
Gamp.  215.  If,  however,  the  separation  be  xmknown  to  the  plaintifE,  and 
the  goods  have  been  supplied  under  circumstances  which  justify  him  in 
supposing  that  the  authority  of  the  defendant  continued, — as  wiiere  the 
defendant  had  authorized  like  orders  before,  and  the  woman  continued  to 
live  in  the  same  house  where  the  former  orders  had  been  given, — ^it  is  a 
mere  question  of  asency  for  the  jury,  and  it  is  imma^rial  that  the 
plaintiff  knew  that  tne  parties  were  unmarried.  Byan  v.  Sams,  17  Q.  B. 
460. 

YHiere  the  wife  ordered  goods  to  be  delivered  to  her  mother,  saying  her 
husband  would  pay  for  them,  which  he  did ;  and  she  8ubeeq|U0ntIy  oraered 
other  goods  in  like  manner,  it  was  held  that  there  was  evidence  for  the 
jury  01  the  wife's  authority  to  order  the  latter  goods.  FUmer  v.  lAfnn,  4 
Inev.  &  M.  569.  The  case  is,  in  this  respect,  like  that  of  a  household  ser- 
vant.   See  ante,  p.  532. 

As  to  liability  of  wife  for  necessaries  supplied  to  her  after  her  husband's 
death,  see  Smout  v.  Hbery,  10  M.  &  W.  1,  cited  ante,  p.  533. 

Delivery  to  infant  childJ]  The  father  of  an  infant  to  whom  goods  are 
supplied  IS  only  liable  where  an  actual  authority  from  him  to  his  child  is 
proved,  or  circumstanoes  appear  from  which  such  an  authority  can  be 
implied.  Baker  v.  Keen,  2  Stark,  501 ;  Bolfe  v.  AbboU,  6  0.  &  P.  286. 
Quoere,  whether  a  father,  deserting  his  infant  child  of  tender  years,  be 
liable  to  a  person  who  supplies  the  diild  with  necessaries,  no  fiuiher  proof 
of  contract  being  given  P  Such  action,  at  all  events,  cannot  be  maintained 
if  the  father  had  reasonable  ground  to  suppose  that  the  child  was  provided 
for.  Urmston  v.  Newcomen,  4  Ad.  &  E.  899 ;  see  Bazeley  v.  Forder,  L.  B., 
3  Q.  B.  599,  ante,  p.  542.  And  the  mere  moral  obligation  aiisine  from 
the  relation  of  parent  and  child  does  not,  per  se,  afford  any  legal  inrorenoe 
of  a  promise  on  the  part  of  a  parent  to  pay  a  debt  of  the  child,  even  for 
necessaries  supplied  to  him,  although  he  may,  under  certain  circum- 
stances, by  proceedings  under  the  43  Eliz.  c  2,  s.  7,  be  compelled  to 
support  his  children  according  to  his  ability.    Mortimore  v.  Wright,  6 
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M.  &  W.  482 ;  Shdton  v.  Springett,  11  C.  B.  452.  The  mother  of  a  bastard 
child  is  bound  by  the  4  &  5  Will.  4,  c.  76,  s.  71,  to  maintain  it  till  sixteen 
years  old,  but  this  is  a  mere  personal  liability ;  and  on  the  death  of  the 
mother,  leaving  assets,  her  administrator  cannot  be  sued  for  necessaries 
supplied  to  the  child  after  the  death.  Ruttinger  v.  Temple^  4  B.  &  S.  491 ; 
«}3  L.  J.,  Q.  B.  1.  It  appeared  that  the  plaintiff,  a  tailor,  furnished 
clothes  to  the  defendant's  son,  a  boy  at  school;  that  the  boy,  when  sent 
to  the  school,  was  in  want  of  clothes ;  that  when  he  went  home  for  the 
holidays  he  took  the  clothes  in  question  with  him,  but  was  not  weaHng 
them ;  and  that  he  returned  to  school  bringing  them  with  him.  Defen- 
dant Hyed  near  the  place  where  the  school  was,  but  it  did  not  appear  that 
he  had.  given  any  direction,  or  made  any  provision,  for  supplying  his  son 
with  clothes,  it  was  held  that  there  was  some  evidence  to  go  to  a  jury  of 
an  impHed  authority  from  the  father.  Law  v.  Wilkin,  6  Ad.  &  E.  718. 
This  ^cision  was  contrary  to  the  opinion  of  Parke,  B.,  who  had  non- 
suited at  the  trial,  and  it  was  dissented  from  in  Mortimore  v.  Wright,  ante, 
p.  544,  and  Sheltany.  Springett,  supra. 

By  the  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122],  s.  37, 
''when  any  parent  shall  wilfully  neglect  to  provide  adequate  food,  clothing, 
medical  aid,  or  lodging  for  his  child,  being  in  his  custody,  imder  the  age 
of  fourteen  years,  whereby  the  health  of  such  child  shall  have  been  or  sh&H 
be  Ukely  to  be  seriously  injured,  he  shall  be  guilty  of  an  offence  punish- 
able on  summary  conviction.'*  This  section  makes  the  parent's  moral 
duty  of  providing  for  his  or  her  children  an  absolute  one,  in  those  cases 
falling  within  the  enactment ;  B.  v.  Downes,  1  Q.  B.  D.  25 ;  hence  an 
express  promise  to  pay  for  such  necessaries  already  supplied  is  sufficient, 
and  the  prior  request  will  be  implied.  See  note  to  Wennall  v.  Adney,  3 
B.  &  P.  249,  n. ;  Flight  v.  Reed,  1  H.  &  C.  703,  716 ;  32  L.  J.,  Ex.  265, 
269 ;  and  1  Smith's  Lead.  Gas.,  9th  ed.  160,  161.  See  also  52  &  53  Yict. 
c.  44,  6.  1. 

Delivery  to  overseer,']  Where  goods  were  supplied  for  the  use  of  the 
poor  of  the  parish  on  orders  signed  by  some  of  the  overseers  separately, 
all  of  whom  had,  on  different  occasions,  promised  to  pay,  this  was  held 
evidence  of  a  joint  contract,  on  which  all  the  overseers  were  liable  to  be 
sued,  including  the  assistant  overseer  who  had  signed.   Kirhy  v.  Banister, 

5  B.  &  Ad.  1069 ;  see  Eaden  v.  Titchmarsh,  1  Ad.  &  E.  691.  And  an 
express  promise  will  make  them  liable  for  medicines,  &c.,  abeady  supplied 
to  a  pauper  on  sudden  lUness  without  previous  request.  Watson  v.  Turner, 
B.  N.  P.  147  ;  Wing  v.  Mill,  1  B.  &  A.  104.  But  overseers  are  not  gene- 
rally legally  bound  by  the  contract  of  one  or  more  of  them ;  it  is  a  ques- 
tion for  the  jury  whether  the  parties  sued  did  in  fact  join  in  it.  Marsh  v. 
Davies,  1  Exch.  668. 

Value,']  When  the  goods  have  been  sold  without  any  agreement  as  to 
the  price,  their  value  must  be  proved.  If  the  vendor  of  ^ods  be  only 
able  to  prove  the  delivery  of  a  package,  without  any  evidence  of  the 
contents,  it  will  be  presumed  as  against  him  that  it  was  filled  with  the 
cheapest  commodity  in  which  he  deals.  Clunnes  v.  Pezzey,  1  Camp.  8. 
If  a  seller  agree  to  sell  a  machine  at  a  certain  price,  and  put  in 
materials  superior  to  those  contracted  for,  the  purchaser  is  neither  oound 
to  pay  a  higher  price,  nor  to  return  the  machine.     Wilmot  v.  Smith,  3  C. 

6  P.  455.  Where  goods  have  been  sold  and  delivered,  to  be  paid  for 
by  bill  at  a  certain  date,  if  the  bill  be  not  given,  the  plaintiff  may  re- 
cover, as  part  of  the  stipulated  price,  interest  from  tne  time  the  bill 
would  have  become  due;  the  special  agreement  should,  however,  be 

VOL.  I.  N  N 
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stated  in  the  olaim.    Farr  v.  Ward,  3  M.  &  W.  25;  Davis  v.  Smyih,  8 IL 
4  W.  399. 

By  Bules,  1883,  O.  xxi.  r.  3,  poat^  p.  629,  a  defence  in  denial  nrnst  deny 
the  order  or  oontraot,  the  dehyery,  or  the  amount  claimed.  See  alao 
O.  xix.  rr.  15, 17,  20,  ofite,  p.  301.  Evidence  of  the  various  defences  that 
may  be  set  up  to  an  action  of  this  kind  will  be  found  under  the  general 
head  of  Defences  in  actions  on  simple  contract^  post,  pp.  628  et  seq. 

Reduction  of  damages,']  It  was  formerly  a  question  in  this  action 
whether  the  defendant  could  give  the  bad  quality  of  the  article  in  evi- 
dence in  reduction  of  the  value  claimed  by  the  plaintiff,  or  whether  it  was 
only  ^ound  of  cross  action.  Such  evidence  is  admisaible  where  the 
plamtiff  claims  only  on  a  quantum  meruit,  and  no  price  has  been  agreed 
upon.  Basten  v.  JSutter,  7  East,  479;  Famstoorth  v.  Oarrard^  1  Gamp. 
38.  And,  though  a  different  practice  formerly  prevailed,  it  is  now  held 
that,  in  all  cases  of  goods  sold  at  a  fixed  price  with  a  warranty,  or  agreed 
to  be  supplied  according  to  a  special  contract,  it  is  competent  for  the 
defendant  in  this  form  of  action  to  show  how  much  less  the  subject- 
matter  of  the  action  is  worth  by  reason  of  the  breach  of  warranty  or 
contract;  but  any  further  damages  sustained  by  the  defendant  beyond 
the  difference  of  value  must  be  recovered  in  a  cross  action ;  MonM  v. 
Steel,  8  M.  &  W.  858 ;  Parson  v.  Sexton,  4  C.  B.  899 ;  or  now  by  way  of 
counter-claim.  And  it  seems  that  the  acceptance  and  non-return  of  the 
goods  by  the  defendant  will  not  preclude  this  defence,  though  it  may  be 
evidence  in  favour  of  the  plaintiff  of  a  fresh  contract  to  pay  on  the  loot- 
ing of  a  quantum  valebant.  Mondel  v.  Steel,  supra ;  QrounseU  v.  Lamb, 
1  M.  &  W.  352.  *'  The  defendant  has  the  option,  if  he  pleases,  to  divide 
the  cause  of  action,  and  use  it  in  diminution  of  damages,  in  which  case  he 
is  concluded  to  the  extent  to  which  he  obtained,  or  was  capable  of  ob- 
taining, a  reduction;  or  he  may"  ..."  claim  no  reduction  at  all,  and 
afterwards  sue  for  his  entire  cause  of  action."  Davis  v.  Hedges^  L.  B.,  6 
Q.  B.  687,  692.  Where  plaintiff  sold  to  the  defendant  cyder,  warranted 
good,  which  was  bad  and  unsaleable,  whereof  defendant  gave  the  plaintiff 
notice,  and  said  he  would  continue  to  try  it ;  to  which  plaintiff  made  no 
reply :  held,  that  the  defendant  was  not  liable,  though  he  used  more  than 
was  necessary  to  try  it,  and  that  there  was  evidence  that  the  plaintiff 
acquiesced  in  the  further  trial,  and  that  defendant  was  not  bound  to  send 
back  the  cask  with  the  remaining  cyder.  Lucy  v.  Moujid,  5  K.  &  N.  229 ; 
29  L.  J.,  Ex.  110.  A  defence,  relying  upon  a  warranly  of  title,  must  be 
specially  pleaded  in  cases  where  it  is  a  defence  at  all,  as  to  which  see  anie, 
pp.  467,  468.  Where  a  patented  machine  for  printing  in  two  colours  was 
bought  by  the  defendant  after  seeing  it,  and  it  turned  out  to  be  inciqHbble 
of  so  printing,  from  a  defect  in  the  principle  of  it,  it  was  held  that  he  could 
not  resist  an  action  for  the  price ;  for  the  plaintiff  complied  with  the  order 
of  the  defendant,  and  sent  him  the  very  article  which  he  bargained  for, 
and  (there  being  no  fraud)  the  insufficiency  of  the  alleged  invention  was 
no  answer.  OUivant  v.  Bayley,  5  Q.  B.  288.  And  in  an  action  by  the 
patentee  of  an  alleged  invention,  a^inst  an  assignee  or  vendee  of  tiie 
patent,  the  defendant  cannot  set  up  its  invalidity  mr  want  of  novelty,  if 
there  be  no  fraud  or  eviction ;  for  there  is  no  warranty  on  such  sale. 
Laives  v.  Purser,  6  E.  &  B.  930 ;  26  L.  J.,  Q.  B.  25 ;  Smith  v.  Neale,  2  C. 
B.,  N.  S.  67  ;  26  L.  J.,  0.  P.  143.  Though  it  is  otherwise  where  by  the 
invalidity  of  the  patent,  there  has  been  a  total  fulixre  of  the  consideration. 
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Chanter  y.  LeuCy  5  M.  &  W.  698,  see  farther  post,  p.  579.  Where  plaintifE 
sold  to  defendant  by  sample  an  article  (e.  g,  alkali)  not  manufactured  by 
himself,  which  proved  unfit  for  defendant's  use,  this  is  no  defence  if  the 
sample  was  fairly  taken,  though  much  of  the  article  did  not  correspond 
with  it.  Sayers  v.  L.  <fc  Birmingham  Glass  Co.,  27  L.  J.,  Ex.  294.  "miere 
the  contract  contains  a  clause,  releasing  the  plaintiff  from  all  responsibility 
in  respect  of  the  goods  supplied  by  him  alter  a  certain  time  of  trial,  the 
purchaser  cannot,  after  the  time  is  passed,  prove  a  latent  defect  in  them 
m  reduction  of  the  price ;  there  being  no  fraud  alleged.  Sharp  y.  Ot  W, 
My,  Co,,  9  M.  &  W.  7. 

As  to  the  defence  of  fraud  on  sales,  see  anie,  pp.  347  etseq,,  and  Defences 
to  actions  on  simple  contracts — Fraud,  poet,  p.  633. 

Action  brought  hefore  credit  ea^ired,']  In  calculating  the  time  of  the 
credit,  the  day  of  the  sale  must  be  excluded ;  and,  therefore,  where  goods 
were  sold  on  the  dth  of  October,  to  be  paid  for  in  two  calendar  months,  an 
action  could  not  be  commenced  till  after  the  expiration  of  the  dth  of 
December,  and  a  writ  issued  on  that  day  was  premature.  Wehb  y.  Fair^ 
maner,  3  M.  &  W.  473. 

Where  goods  are  fraudulently  bought  on  credit,  the  seller  cannot  sue 
for  goods  sold  and  delivered  before  the  credit  has  expired,  though  he  may 
maintain  trover.     Ferguson  v.  Carrington,  9  B.  &  C.  59  ;  StrvU  v.  Smith, 

1  0.  M.  &  B.  312.  If  by  the  contract  it  is  agreed  that  a  bill  at  a  certain 
date  shall  be  given,  it  operates  as  a  giving  of  credit ;  and  although  no  bill 
should  be  given,  tJie  seller  cannot  sue  the  purchaser  for  goods  sold  and 
delivered  before  the  period  when  the  bill,  if  given,  would  have  become  due. 
Therefore  where  a  person  purchased  goods,  and  aG:reed  to  pay  for  them  in 
three  months  by  a  bill  at  two  months,  which  bill  ne  afterwards  refused  to 

five,  an  action  for  goods  sold  was  held  not  to  lie  before  the  expiration  of 
ve  months.  Musaen  v.  Price,  4  East,  147  ;  Lee  v.  Jtiedon,  2  Marsh.  495. 
So  when  goods  are  sold  at  six  months*  credit,  payment  to  be  then  made  by 
a  bill  at  two  or  three  months  at  the  purchaser's  option,  this  is  in  effect  a 
nine  months*  credit.  Helps  v.  Winterhottom,  2  B.  &  Ad.  431 ;  Price  y. 
Nixon,  o  Taunt.  338.  And  where  the  goods  are  to  be  paid  for  partly  ir 
cash  and  partly  by  bills  at  three  months,  the  payment  of  the  money  or 
delivery  of  bills  does  not  constitute  a  condition  to  the  credit,  so  as  to 
enable  the  vendor  to  sue  for  goods  sold  before  the  expiration  of  the  three 
months.  Patd  v.  £hd,  2  C.  fi.  800.  But  where  payment  is  to  be  **  2^  per 
cent,  or  three  months*  bill,*'  which  is  explained  to  mean  cash,  less  cus- 
oount,  at  the  expiration  of  the  month  succeeding  the  current  month,  or  at 
the  buyer's  option,  a  bill  of  three  months  from  uie  same  period,  and  the 
buyer  refused  to  accept  a  bill  at  the  end  of  the  second  month,  the  seller  may 
sue  at  once  for  the  price.  Bugg  y.  Weir,  16  C.  B.,  N.  S.  471.  Where  the 
purchaser  has  such  option,  by  paying  part  in  cash  he  waives  his  right  to 
pay  by  bill.  Schneider  y.  Foster,  2  K.  &  N.  4.  And  if  part  only  of  the 
goods  be  supplied,  and  the  defendant  then  refuses  to  take  more,  the 
plaintiff  may  immediately  sue  for  the  goods  delivered.  Bartholomew  v. 
Markwick,  15  C.  B.,  N.  S.  711;  33  L,  J.,  0.  P.  145.  So  where  goods 
were  sold  at  three  months*  credit,  the  vendor  agreeing  to  take  the 
vendee's  bill  at  three  months*  date,  at  the  end  of  the  first  t^ree  months,  if 
he  wished  for  further  time,  and  the  vendee,  at  the  end  of  the  three 
months,  did  not  ^ve  such  bill,  Ld.  Ellenborough  held  that  the  ^ving  the 
bill  was  a  condition  to  the  further  credit,  and  l£at  the  vendor  might  bring 
an  action  for  goods  sold  and  delivered  immediately.    Nickson  y.  Jepson, 

2  Stark.  227. 

Where  bills,  given  for  goods,  are  dishonoured,  the  vendor  may  sue  for 

irK2 


548  Action  an  Sales  of  Stock,  Shares^  and  Securities, 

the  price  immediately ;  HickHngy,  Ilardey,  7  Taunt.  312 ;  Mussen  v.  Price, 
4  East,  151 ;  provided  the  bills  are  in  the  hands  of  the  seller ;  but  if  they 
are  in  the  hands  of  third  persons,  that  is  a  defence  to  the  action ;  for  the 
defendant  may  be  called  upon  by  those  persons  to  pay  the  bills.  Keardahe 
V.  Morgan,  5  T.  R.  513;  Burden  v.  Halion,  4  Bing.  455.  But  if  the  bills 
were  delivered  at  the  plaintiff's  request  to  C.  as  a  trustee  for  the  plaintiff, 
and  they  are  still  in  tne  hands  of  C.  as  such  trustee,  and  are  dishonoured, 
there  is  no  defence.  National  Savings  Bank  Association  y.  Tranah,  L.  B., 
2  C.  P.  556.  When  the  buyer  gives  a  promissory  note  of  another  person 
without  indorsing  it,  the  vendor  may,  on  its  dishonour,  sue  for  tiie  price  of 
the  goods  without  proving  presentment  to  the  maker,  the  note  being  pro- 
duce by  himself.  Goodwin  v.  Coates,  1  M.  &  Bob.  221.  So  where  the 
vendor  takes  a  bill,  indorsed  by  the  defendant  on  a  wrong  stamp,  in  suing 
for  the  price  of  the  goods  he  need  not  prove  due  notice  of  dishonour  of  the 
bill.  Cundy  v.  Marriott,  1  B.  &  Ad.  696.  But  if  he  make  a  bill  his  own 
by  laches,  it  operates  in  satisfaction  of  the  preceding  debt ;  so  if  he  make 
it  his  own  by  altering  it  in  a  material  part.  Alderson  v.  Langddle,  3  B.  & 
Ad.  660. 
See  further  as  to  payment  by  bill  or  note,  post,  pp.  666  et  seq» 
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Shares  in  the  public  funds,  in  commercial  partnerships  and  companies, 
and  like  interests,  are  choses  in  action,  and  were  not  assignable  at  common 
law,  so  as  to  pass  a  legal  interest  in  them  except  by  statute,  as  in  the  case 
of  stock,  railway  shares,  &c. ;  or  by  custom,  as  in  the  case  of  promissory 
notes  and  bills  of  exchange.  Crouch  v.  Credit  Fancier  of  England,  L.  Rl, 
8  Q.  B.  374.  Such  interests,  however,  are  saleable,  whether  they  be  l^al 
or  equitable  interests,  and  are  the  subject  of  contract  which  the  law  will 
recognize  and  enforce.  Humble  v.  Mitchell,  11  Ad.  &  E.  205  ;  Tempest  v. 
Kilner,  2  C.  B.  300.  And  the  legal  right  therein  is  now  assignable  under 
J.  Act,  1873,  s.  25  (6),  ante,  p.  300.  Such  shares  are  not  "goods,  wares, 
or  merchandise"  within  the  Stat,  of  Frauds,  s.  17,  ante,  p.  504,  though 
they  are  ''goods  and  chattels"  within  the  meaning  of  a  claim  by  the  seller 
for  the  price  of  them,  ante,  p.  529. 

A  sale  of  such  securities,  which  pass  by  delivery  only,  is  not  like  a  sale 
of  specific  goods ;   it  passes  no  property  till  delivery,  and,  in  effect,  it 
means  only  a  contract  to  deliver  some  stock.    Heseltine  v.  Siggers,  1  Excb. 
856,  per  cur.    The  same  held  good  in  the  case  of  all  contracts  for  the  sale 
and  purchase  of  shares ;  for  the  sellers'  contract  was  only  to  procure  a 
transfer  of  some  shares  to  the  buyer;   Budge  v.  Bowman,  L.  R.,  3  Q.  B. 
689 ;  but  contracts  for  the  sale  of  shares  in  joint  stock  banking  companies 
in  the  United  Kingdom  are  now  for  the  sale  of  specific  shares,  as  such 
contracts  are  regulated  by  30  &  31  Yict.  c.  29,  s.  1,  which  provides  that 
all  contracts  of  sale  and  purchase,  made  for  the  sale  or  transfer,  or  pur- 
porting to  be  for  the  sale  or  transfer,  of  any  shares,  stock,  or  other  interest 
m  any  joint  stock  banking  company  in  the  United  Kingdom  (except  the 
Bank  of  England  or  of  Iremnd,  sect.  3\  issuing  shares  or  ^ck,  transferable 
by  any  deea  or  written  instrument,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever,  unless  such  contract  shall  set  forth  and  design 
nate  in  writing  such  shares,  &c.,  by  the  respective  numbers  by  whidi  the 
same  are  distinguished,  at  tiie  making  of  such  contract,  on  the  register  or 
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books  of  such  banking  company,  or  where  there  is  no  such  register  of 
shares  or  stock  by  distinguishing  numbers,  then,  unless  such  contract 
shall  set  forth  the  person  in  whose  name  such  shares  shall,  at  the  time  of 
making  such  contract,  stand  as  the  registered  proprietor  thereof  in  the 
books  of  such  banking  company. 

See  on  this  section  N,  MitcheWs  Case,  Ct.  Sess.  Cas.  4th  ser.  yi.  420 ; 
affirm,  on  another  ground,  4  Ap.  Ca.  624,  D.  P. 

Where  a  broker,  on  behalf  of  A.,  entered  into  a  contract  for  the  sale  of 
bank  shares  to  B.,  without  specifying  therein  the  particulars  required  by 
this  section,  and  the  bank  hayins  stopped  payment,  and  the  shares  became 
worthless,  B.  refused  to  accept  &em,  the  broker  was  held  to  be  liable  to 
A.  in  damages,  at  any  rate  equal  to  the  contract  price  of  the  shares. 
Neilson  y.  JameSy  9  Q.  B.  D.  546,  C.  A.  A  custom  of  the  Stock  Exchange 
to  disregard  the  statute  is  unreasonable  as  against  a  person  ignorant  of 
the  custom.  S.  C. ;  Ferry  y.  Bamett,  14  Q.  B.  D.  467 ;  15  Id.  388,  0.  A. 
Secus,  as  against  a  person  who  had  notice  of  the  custom.  Seymour  y. 
Bridge,  14  Q.  B.  D.  460,  cited  po^t,  p.  567.  And  the  buyer  of  shares  bought 
under  a  contract  yoid  under  tne  statute  must  repudiate  it,  or  he  wiU  be 
bound  thereby.     Loring  y.  Davis,  32  Ch.  D.  625. 

A  contract  for  the  sale  of  shares  in  a  company  is  not  rescinded  by  the 
Companies  Act,  1862,  s.  153,  if  the  company  has  commenced  to  be  wound 
up  under  that  Act,  after  the  contract  was  made  and  before  the  transfer 
was  executed.  Chapman  v.  Shepherd,  and  Whitehead  y.  Izod,  L.  E.,  2 
C.  P.  228.  Nor  is  a  contract  for  the  sale  of  shares,  entered  into  after  tJie 
commencement  of  the  winding-up,  made  illegal  by  that  section ;  Budge  y. 
Bowman,  supra;  nor  where  the  winding-up  is  yoluntary,  by  sect.  131. 
Biederman  y.  Stone,  L.  B. ,  2  0.  P.  504. 

As  to  time  bargains  and  wagering  contracts  for  sale  and  purchase  of 
stock  and  shares,  post,  pp.  554,  555. 

A  diyidend  declared  after  the  contract  of  sale  of  shares  and  before  com- 
pletion belongs  to  the  purchaser.     Black  y.  Homersham,  4  Ex.  D.  24. 

Sales  on  the  Stock  Exchange.']  Shares,  stock,  and  other  securities  are 
usually  bought  and  sold  on  &e  London  or  some  local  Stock  Exchange, 
and  tne  transactions  are  consequently  regulated  W  the  usage  of  tne 
Exchange.  OrisseU  y.  Bristowe,  L.  B.,  4  C.  P.  49,  Ex.  Ch. ;  Maxted  y. 
Paine,  L.  B.,  6  Ex.  132,  Ex.  Ch. ;  Merry  y.  Nickalls,  L.  E.,  7  H.  L.  530 
vide  ante,  p.  26.  The  usage  of  the  London  Stock  Exchange  is  to  be 
found  fully  set  out  in  those  cases,  and  the  rules  then  in  force  will  be 
found  at  L.  B.,  4  C.  P.  53,  n.  As,  howeyer,  these  rules  haye  imdergone 
some  modifications,  and  are  yery  frequently  referred  to,  it  will  be  useful 
here  briefly  to  describe  how  the  transactions  are  carried  out,  and  to  state 
the  most  important  of  the  printed  *'  Bules  and  Begulations*'  as  adopted  in 
the  year  1890.    See  also  the  eyidence  in  Expte,  Grant,  13  Ch.  D.  667,  C.  A. 

It  must  first  be  obseryed  that  the  Stock  Exchange  only  recognizes 
dealings  with  its  own  members,  and  consequentiy  all  members,  whether 
dealers  on  their  own  account,  called  *' jobbers,"  or  brokers  acting  for  a 
principcd,  contract  with  each  other  as  principals  (r.  53).  Hence  the  term 
member,  hereafter  employed,  will  include  both  jobbers  and  brokers. 
Eyery  calendar  month  is  diyided  into  two  nearly  equal  periods,  each 
called  *'the  account,"  and  it  is  with  reference  to  one  or  other  of  these 
accounts  that  all  contracts  for  sale  or  purchase  of  stocks  and  shares  (rr.  78, 
89,  111)  other  than  English  and  India  stocks,  corporation  stocks  (r.  78),  or 
the  scrip  of  a  new  loan,  or  shares  in  a  new  company  (r.  130),  are  made. 
The  three  last  days  of  each  account  are  called  the  settling  days,  and  are 
known  respectiyely  as — 1st.  The  making-up  day ;  2nd.  The  ticket  or  name 
day ;  3rd.  The  settling  or  pay-day.    The  pay-days  are  fixed  by  the  Com- 
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mittee  of  the  Stock  Exchange  (r.  140)  at  about  the  middle  and  end  of  eaA 
month. 

Taking  first  the  case  of  shares  transferable  by  deed  of  transfer.  The 
buying  member,  to  whom  the  shares  have  been  sold,  is  at  liberty  by  tbe 
name-day  to  substitute,  if  he  is  able  to  do  so,  another  person  as  buyer, 
and  so  relieve  himself  from  further  liability  on  the  contract,  provided  tiiat 
to  such  person  the  seller  cannot  reasonably  except,  and  tibat  such  person 
accept  the  transfer  of  the  shares,  and  pay  the  pnoe  agreed  on  between  the 
seller  and  the  buyer ;  in  other  words,  become  the  buyer  of  the  shares  at 
the  price  originally  agreed  on.  Orisaell  v.  BrisUnve,  L.  R.,  4  C.  P.  36,  45, 
Ex.  Ch. ;  CoJes  v.  Sristotve,  L.  B.,  4  Ch.  3 ;  Torrington,  Vt.  v.  Lowt, 
L.  R.,  4  C.  P.  26 ;  Maxted.  v.  Paim,  L.  R.,  4  Ex.  203 ;  Ex.  Ch.,  L.  B., 
6  Ex.  132 ;  and  Maxted  v.  Morris,  21  L.  T.,  N.  S.  535  ;  M.  T.  1869,  Ex. 
When  the  seller  has  accepted  the  nominee  of  the  origincil  buyer,  the  con- 
tract with  the  latter  and  his  liability  is  at  an  end ;  the  seller,  by  trans- 
ferring the  shares  to  the  nominee,  and  so  putting  it  out  of  his  power  to 
transfer  the  shares  to  the  original  buyer,  irrevocably  declares  his  aocepi- 
anoe  of  the  nominee.  S.  CO.  This,  of  course,  assumes  that  the  nominee 
is  a  person  legally  capable  of  entering  into  the  contract  with  the  seller ; 
where  this  is  not  so,  as  where  he  is  an  infant,  the  original  buyer  remains 
liable.     Merry  v.  Nickalls,  L.  R.,  7  H.  L.  530,  posit,  p.  552. 

This  process  of  substituting  another  name  for  that  of  the  original  buTO* 
is  carried  on  by  means  of  tickets,  in  the  following  manner:  the  buyer,  B., 
who  takes  up  securities  deliverable  by  deed  of  transfer  on  the  day  before 
the  ticket-dky,  or  before  noon  on  the  ticket-day,*  issues  a  ticket  with 
his  own  name,  as  payer  of  the  purchase-money,  which  ticket  contains — 
the  amount  and  denomination  of  the  stock  or  security  to  be  transferred,  l^e 
name,  address,  and  description  of  the  ultimate  transferee,  A.,  in  fall,  the 
price,  the  date,  and  the  name  of  the  member  to  whom  the  ticket  is  issued* 
This  ticket  is  passed  through  the  hands  of  all  the  intermediate  sellers,  C, 
D.,  E.,  .  .  .  .  W.,  in  succession,  each  of  them  indorsing  thereon  the  name 
of  his  immediate  seller,  D.,  E.,  F.,  .  .  .  .  X.  (r.  94),*  till  it  ultimately 
reaches  the  member  Y.,  who  is  actually  to  procure  the  transfer  of  tne 
shares  ;  the  result  is  that  Y.  is  brought  into  contact  with  B.  Y.  is  then 
bound  within  ten  days  to  deliver  to  S.  an  instrument  of  transfer  of  the 
shares  to  A.  executed  by  Z.,  the  ultimate  seller,  the  person  in  whose 
name  they  are  registered,  together  with  the  coupons  or  certificates  show- 
ing Z.'s  title  to  the  shares,  or  a  certificate  on  the  transfer  deed,  that  thev 
have  been  deposited  with  the  Secretary  of  the  Stock  Exchange,  or  will 
the  company  whose  shares  are  being  transferred,  f  B.,  on  receiving  the 
transfers  and  certificates  from  Y.,  pays  him  the  price  named  on  the  ticket 
and  the  stamp  duty  on  the  transfer  (rr.  98,  102).  Where  B.  and  Y.  are 
actine  as  brokers  for  A.  and  Z.  respectively,  the  delivery  of  the  ticket  to 
Y.,  which  was  issued  by  B.,  establishes  privity  of  contract  between  A.  and 
Z.  See  judgment  of  Blackburn,  J.,  in  Maxted  v.  Paine,  L.  R.,  6  Ex.  162 ; 
also  Merry  v.  Nickalls,  L.  R.,  7  H.  L.  530. 


*  B.  94  contains  also  these  further  directions,  viz. : — On  ticket-days  the  _  _ 

of  tickets  commences  at  10  a.m.,  and  they  may  be  left  at  the  office  of  the  seller  up  to 
noon,  and  all  tickets  not  so  left  must  he  passed  in  the  settlement  rooms.  They  may 
also  be  issued  and  passed  on  the  day  before  the  ticket- day.  A  member  reoeiTinic  a 
ticket  from  the  issuer  after  noon  on  the  ticket-dav,  notes  £he  same  on  the  back  of  the 
ticket;  the  member  who  first  receives  a  ticket  after  1, 1.30,  2,  or  2.30  p.m.,  draws 
a  line  noting  such  times ;  and  each  member  receiving  a  tidcet  after  3  p.m.,  or  at  any 
time  on  any  subsequent  day,  marks  thereon  the  exact  time  at  which  he  received  it. 

t  The  entry  of  this  certificate  is  known  as  "  certification.'*  As  to  its  effect,  ase 
JBishop  V.  Salkis  Consolidated  Co.,  26  Q.  B.  D.  612,  C.  A.,  cited  post,  Part  III^ 
Actions  by  and  a  gainst  Companies, 
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**  A  seller  may  require  payment  of  the  difference  between  the  price 
marked  on  the  ticket,  and  the  making-np  price  of  the  day  on  which  the 
ticket  is  tendered ;  but  if  such  making-up  price  be  above  the  price  of  sale, 
he  shall  only  be  entitled  to  claim  the  difference  up  to  the  price  of  sale  '* 
(r.  69).  Members  set  oSt  their  transactions  as  much  as  possible  between 
each  other,  and  deliver  tickets  for  the  balance  of  the  shariBS,  and  of  these 
only  they  require  to  take  delivery  at  the  account.  When  tiie  number  of 
shares  on  the  ticket  delivered  to  a  member  is  greater  than  he  wishes  to 
pass  on  to  one  single  member,  he  may  '*  split  the  ticket  or  divide  the 
shares  between  other  similar  tickets,  which  he  passes  on,  retaining  the 
original  ticket  (see  r.  94).  In  this  event  the  buyer  shall  pay  for  any  por- 
tion of  shares  or  stock  that  may  be  presented,  provided  the  number  oe  not 
less  than  ten  shares,  or  the  value  less  than  2002.  (r.  101). 

It  is  the  duty  of  the  seller  to  deliver  genuine  transfers  and  certificates 
(r.  92  V  and  it  is  the  duty  of  the  purchaser  thereupon  to  execute  those 
transfers,  and  to  procure  their  registration  at  the  office  of  tJie  company ; 
Wynne  v.  Price,  3  De  G.  &  Sm.  310;  Biederman  v.  Stone^  L.  B.,  2  C.  F. 
504  ;  Stray  v.  Euaeell,  1  E.  &  E.  888 ;  28  L.  J.,  Q.  B.  279 ;  1  E.  &  E.  916 ; 
29  L.  J.,  Q.  B.  115,  Ex.  Oh. ;  the  seller  does  not  contract  to  obtain  the 
consent  of  the  directors  to  the  transfer;  S.  C. ;  L.  Founders*  Assoc,  v. 
Clarke^  20  Q.  B.  D.  576,  0.  A.  A  speciGil  action  lies  at  the  suit  of  the 
seller  against  the  buyer  on  an  impued  indemnity,  if  by  reason  of  the 
buyer  allowing  the  seller's  name  to  remain  on  the  register  of  shareholders, 
tJie  latter  is  obliged  to  pay  subsequent  calls ;  Walker  v.  Bartlett^  18  0.  B. 
845 ;  25  L.  J.,  C.  P.  263,  Ex.  Oh. ;  and  in  such  case  the  transferor  may 
also  sue  the  transferee  for  not  registering  the  transfer  of  the  shares  to 
him.  See  judgment  in  Chrissell  v.  Bristowe,  L.  R.,  3  0.  P.  112;  not 
affected  on  this  {)oint  by  judgment  of  Ex.  Oh.  So,  when  the  seller  has 
adopted  the  nominee  as  the  buyer,  and  the  price  has  been  paid  by  the  one, 
and  the  property  transferred  by  the  other,  a  contract,  and  the  relation  of 
vendor  and  vendee,  immediately  arises  between  them  (see  judgment  of 
Ex.  Oh.,  in  Grissell  v.  BrUtowe^  L.  R.,  4  0.  P.  36,  51),  and  this  brings  the 
case  within  the  principle  of  Walker  v.  Bartlett^  supra^  so  that  the  nominee 
is  liable  to  indemnify  the  seller  for  loss  if  the  nominee  do  not  register  the 
shares  in  his  name ;  this  is  so  both  at  common  law ;  Davis  v.  Haycock, 
L.  B.,  4  Ex,  373  (where,  however,  the  court  was  eaually  divided);  Bow- 
ring  V.  Shepherd,  JL.  B.,  6  Q.  B.  309,  Ex.  Oh. ;  and  in  equity;  Evans  v. 
Wood,  L.  B.,  5  Eq.  9  ;  Shepherd  v.  Oillespie,  Id,  293 ;  L.  K.,  3  Oh.  764 ; 
Hawkins  v.  Malthf,  L.  B.,  3  Oh.  188 ;  L.  B.,  6  Eq.  505 ;  L.  B.,  4  Oh.  200 ; 
Hodgkinson  v.  Kdly,  L.  B.,  6  Eq.  496 ;  Sheppard  v.  Murphy,  I.  B.,  2  Eq. 
544,  fuUy  cited  L.  B.,  4  0.  P.  33.  This  rignt  to  indemmty  is  not  affected 
by  the  transferee  not  having  executed  the  transfer  to  him.  Coles  v. 
BrisUnve,  L.  B.,  4  Oh.  3 ;  Loring  v.  Davis,  32  Oh.  D.  625. 

Until  the  delivery  by  the  member  X.,  who  entered  into  the  contract 
with  the  broker  Y.  of  &e  seller  Z.  of  the  shares,  of  the  name  of  a  proper 
nominee,  X.  remains  liable  to  carry  out  his  contract.  Maxted  v.  Paine 
(Ist  action) ;  Merry  v.  Nickalls,  post,  p.  552.  And  where  the  contract  is 
made  "  wim  registration  guaranteed,  X.  is  liable  to  indemnify  Z.  if  the 
nominee  do  not  register  the  transfer  executed  to  him  by  Z.  Cruse  v. 
Paine,  L.  B.,  6  Eq.  641 ;  L.  B.,  4  Ch.  441. 

The  nominee  must  have  agreed  to  buy  the  shares,  and  where  he  agreed 
to  buy  for  one  settling-day,  and  his  broker,  without  his  consent,  carried 
over  the  sale  to  the  next  settling-day  (as  to  which  vide  post,  p.  552),  the 
original  buyer  was  held  to  remain  uable  to  carry  out  his  contract,  and  to  in- 
demnify the  seller;  Maxted  v.  Paine  (1st  action),  L.  B.,  4  Ex.  81;  Maxted 
V.  Mimris,  21  L.  T.,  N.  S.  535 ;  M.  T.  1869,  Ex. ;  so,  the  buyer  was  held 
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liable  to  indemnify  the  seller,  where  the  former  pasaed  the  name  of  an 
infant,  L.,  as  the  transferee ;  L.  being  incapable  of  entering  into  a  valid 
contract.  Merry  v.  Nickalls,  L.  B.,  7  Ch,  733;  L.  E.,  7  H.  L.  530.  In 
this  ca,se  a  transfer  had  been  executed  by  the  seller  to  L.,  and  objection 
was  not  taken  to  L.  within  ten  days  under  the  rule  below  mentioned,  as 
neither  the  seUer  nor  buyer  knew  of  L.*s  infancy.  Where,  however,  the 
infant  transferee  sued  the  vendor  to  set  aside  the  contract  on  the  ground 
of  fraud,  and  the  vendor  compromised  the  action  by  repaying  the  pur- 
chase-money, it  was  held  that  he  was  bound  by  this  compromise,  and 
could  not  afterwards  sue  the  real  purchaser.  Maynard  v.  Eaton,  L.  B., 
9  Oh.  414. 

The  nominee  must,  in  any  case,  at  least,  in  which  there  is  any  existing 
liability  on  the  shares  to  bo  transferred,  be  aperson  open  to  no  reasonable 
objection,  and,  by  the  usage  of  the  Stock  Exchange,  the  seller  has  ten 
days  from  the  accoimt  day  during  which  he  may  object  to  him.  If  an 
objection  be  made,  it  is  referred  to  the  Committee  of  the  Stock  Exchange, 
and  admitted  or  overruled  by  them,  aocordins  to  the  merits  of  the  caee» 
and,  if  admitted,  the  member  P.,  who  entered  into  the  contract,  is  bound 
to  find  another  nominee  free  from  objection,  or  to  perform  the  contract 
himself.  Maxted  v.  Paine,  L.  R.,  4  Ex.  203,  220,  per  Kelly,  C.  B. ;  Merry 
V.  NickalU,  L.  B.,  7  H.  L.  539,  540.  This  usage  does  not  appear  in  the 
printed  Stock  Exchange  rules,  but  there  seems  no  ground  for  the  doubt 
expressed  by  Blackburn,  J.  (see  L.  B.,  6  Ex.  179),  as  to  its  existence. 
The  seller  is  not  botmd  to  accept  the  name  of  a  foreigner  resident  abroad. 
Ooldschmidt  v.  Jones,  22  L.  T.,  N.  S.  220,  M.  B. ;  AUe7i  v.  Graves,  L.  B., 
5  Q.  B.  478.    Nor  that  of  an  infant,  vide  supra. 

Where  a  member  who  has  agreed  to  buy  or  sell  shares,  does  not  desire 
to  take  up  or  deliver  them  at  the  account  for  which  they  were  bought, 
the  contract  is  frequently  ** carried  over"  or  '*  continued**  to  the  next 
account ;  this  is  arranged  on  the  making-up  day,  and  on  the  morning  of 
the  settling-day  all  unsettled  bargains  are  brought  down,  and  temporanly 
adjusted  at  the  making-up  price  of  the  ticket-day,  except  bargains  in 
stocks  and  shares,  subject  to  arrangement  by  the  settlement  department 
of  the  Stock  Exchange,  which  are  adjusted  at  the  makiug-up  price  of  the 
making-up  day  (vide  infra,  r.  109).  The  **  difference"  payable  on  such 
adjustment  is  paid  on  that,  and  each  subsequent  settling-day,  until  the 
closing  of  the  transaction.  On  the  making-up  day  and  on  the  ticket-day, 
the  Clerk  of  the  Stock  Exchange,  at  noon,  fixes  the  making-up  prices,  by 
taking  the  then  actucd  prices  (r.  108).  In  other  words,  the  shares  are  re- 
sold to  the  vendor,  at  the  making-up  price,  and  bought  back  from  him  at 
the  same  price,  the  difference  between  that  price  and  the  contract  price, 
being  paid  on  the  settling-day  of  that  account.  If  this  continuation  be 
arranged  for  the  accommodation  of  the  buyer,  as  is  usually  the  case  on  a 
*'  bull  **  •  account,  he  pays  the  seller  "  contango  *' t;  if  for  the  accommo- 
dation of  the  seller,  as  is  usually  the  case  on  a  '*  bear  "  *  account,  he  paya 
the  buyer  **  backwardation.*'  t  The  contango  or  backwardation  is  paid  on 
the  settling-day  of  the  next  account.    The  carrying  over  is  often  affected 

^  *  A  person  who  buys  shares  on  speculation  for  the  mere  purpose  of  re- sale  on  a. 
rise  is  called  a  **  bull,''  as  he  tosses  up  the  market.  So,  one  who  sells  shares  he  has 
not  got,  and  therefore  seeks  to  lower  the  jprioe  that  he  may  purchase  them  at  a 
profit,  and  so  fulfil  his  contract  by  delivery,  is  called  a  **'beax,"aa  he  hugs  down  the 
market. 

t  It  thus  appears  that  ^'contango"  is  a  sum  paid  for  the  loan  of  money,  and 
**  backwardation "  for  the  loan  oi  stock,  and  the  rate  of  continuation,  therefore, 
depends  on  the  relative  scarcity  of  money  and  stock  in  the  market.  Occasionally 
the  rate  is  **  even,''  i.  e,,  neither  contango  nor  ba<Awardation  is  payable. 
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by  means  of  similaT  contracts  of  sale  and  re-purchase  made  for  this  pur- 
pose with  a  person  other  than  the  original  vendor. 

When  the  member  buying  shares  does  not  carry  out  his  contract,  and 
the  shares  have  not  been  carried  oyer  as  above  mentioned,  they  may  be 
sold  out  against  him.  The  seller  not  receiving  a  ticket  in  due  course  on 
the  ticket-day  may,  within  a  limited  time,  seU  out  the  securities  and 
char^  the  loss  on  the  member  who  was  in  default  (rr.  103,  104)  * ;  where 
the  ticket  has  been  passed,  the  seller  having  transferred  the  stock  has  a 
right  to  demand  payment  from  the  member  who  passed  him  the  ticket ; 
so  cdso  where  the  seller  has  applied  to  the  issuer  of  the  ticket  and  failed 
to  obtain  payment,  or  has  received  a  cheque  which  has  been  dishonoured 
(r.  68).  Where  a  selling  member  does  not  deliver  the  shares  he  has 
agreed  to  sell,  tiiev  may  within  a  limited  time  be  bought  in  a^;ainst  him 
by  the  issuer  of  the  ti^et  (rr.  105,  106). f  Buving-in  or  sellmg-out  is 
effected  publicly  by  the  officials  of  the  Stock  Exchange,  who  will  kace  the 
transaction  to  the  responsible  party  and  claim  the  difference  thereon 
(r.  71). 

In  the  case  of  bargains  in  securities  passing  to  bearer  without  deed  of 
transfer,  the  transactions  are  carried  on  in  a  similar  maimer  with  some 
modifications  arising  from  the  difference  in  the  method  of  transfer.    The 

*  B.  103.  '*The  deliyerer  of  eihares  or  stock,  who  shall  not  reoeiye  a  ticket  by 
2.30  p.m.  on  the  ticket- day,  may  sell  out  such  securities  up  to  3  p.m.  If  a  ticket 
shall  not  have  been  Tegulfurly  issued  before  noon,  the  issuer  thereof  shall  be  respon- 
sible for  any  loss  occasionea  by  such  selling- out.  Should,  howeyer,  a  ticket  haye 
been  regularly  put  into  circulation,  the  holder  thereof,  at  2  p*ni.,  shall  be  responsible 
for  any  selling-out  on  the  ticket-day.  If  the  selling-out  taxe  place  on  the  next  day. 
the  holder  of  the  ticket  at  3  p.m.  on  the  ticket-day  shall  be  liable,  unless  such  ticket 
was  in  the  settiement  departinent"  of  the  Stock  Exchange  *'  at  3  p.m.,  in  which  case 
the  holder  of  such  ticket  at  4  p.m.  shall  be  liable.  In  case  of  seUing-out  on  any 
subsequent  day,  the  holder  of  the  ticket  at  3  p.m.  on  the  preyious  day,  or  at  1  o^dock 
on  Saturdays,  shall  be  liable  unless  he  can  proye  undue  delay  in  passing  the  ticket. 
,  Should  the  deliverer  allow  two  clear  days  to  elapse,  without  ayailing  himself  of  his 
right  to  sell  out,  his  buyer  shall  be  released  from  all  loss,  in  cases  where  the  ticket 
hu  not  been  passed  in  consequence  of  the  public  declaration  of  any  member  as  a 
defaulter.  If  a  seller  does  not  deliver  shares  or  stock  within  13  dear  days,  the  in- 
termediate buyer  from  whom  he  received  the  ticket  shall  be  released,  and  the  issuer 
thereof  shall  alone  remain  responsible  for  the  payment  of  the  purchase-money.'* 

R.  104.  "  When  shares  or  stock  are  sold  out,  ii  a  ticket  be  not  given  within  half 
an  hour  after  the  time  of  sale,  the  transfer  may  be  made  into  the  name  of  the  buyer." 

t  R.  105.  "  If  shares  or  stock  are  not  delivered  within  10  days,  the  issuer  of  the 
ticket  may  buy  in  the  same,  against  the  seller,  at  or  after  1.30  p.m.  on  the  11th  day 
after  the  date  of  the  ticket,  or  in  the  caae  of  companies  which  prepare  their  own 
transfers  on  the  Uth  day  after  the  earliest  day  a  transfer  can  be  procured,  or  on  any 
subsequent  day.  One  hour's  public  notice  of  such  buying-in  must  be  posted  in  the 
Stock  Exchange ;  the  notices  to  be  posted  not  later  than  12.30  p.m.  On  Saturdays 
notices  shall  be  posted  by  11.30  a.m.,  and  no  buying 'in  shall  take  place  before  12.15 
p.m.  The  name  into  which  the  shares  or  stock  are  to  be  transferred  must  be  stated 
m  the  order  to  buy  in.  The  loss  occasioned  by  such  buying-in  shall  be  borne  by  the 
ultimate  seller,  unless  he  can  prove  that  there  has  been  undue  delay  in  the  passing 
of  the  ticket  on  the  part  of  any  member,  who  shall  in  that  case  be  liable.  Shares  or 
stock  thus  bouffht  m  and  not  delivered  by  1  o'clock  on  the  following  day,  or  by 
12  o'clock  on  Saturdays,  may  be  re-purcbased  for  immediate  delivery  without 
further  notice,  and  any  loss  sliall  be  paid  by  the  member  causing  such  re-purchase." 
The  rule  further  provides  for  the  case  of  the  official  not  being  able  to  ouy  in  the 
shares  or  stock. 

^  R.  106.  "  The  issuer  of  a  ticket^  who  shall  allow  13  clear  days  from  the  date  of  his 
ticket,  or  in  the  case  of  compames  which  prepare  their  own  transfers  thirteen  clear 
days  after  the  earliest  day  a  transfer  can  be  procured,  to  elapse  without  buying  in, 
or  attempting  to  buy  in,  shares  or  stock,  shall  release  his  seller  from  all  liability  in 
respect  of  the  non-deuvery  of  the  securities,  unless  he  shall  have  waived  his  right  to 
buy  in  at  the  rec^uest,  or  with  the  consent  of,  his  seller ;  and  the  holder  of  the  ticket 
shall  alone  remam  responsible  to  such  issuer  for  the  delivery  of  the  securities." 
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tickets  are  passed  on  the  ticket-day  between  10  and  1  o'clock,  without 
any  price  thereon,  and  the  accounts  made  up  therewith  are  settled  at  the 
makmg-up  price  of  the  day;  the  tickets  must  be  of  certain  amounts 
specified  in  tne  rules  and  may  not  be  split,  except  in  the  settlement  de- 
}^rtment  of  the  Stock  Exchange ;  smaller  amounts  are  settled  without 
tickets  (r.  116J.  The  making-up  price  is  settled  (r.  120),  and  on  settling 
days  unsettlea  bargains  are  temporarily  adjusted  at  prices  to  be  fixed  by 
the  clerk  of  the  house  at  2.30  p.m.,  ana  the  differences  are  to  be  paid  in 
the  usual  manner  (r.  121),  vitU  ante,  p.  552.  These  securities,  if  not 
taken  up  by  2.30  p.m.  (12.30  p.m.  on  Saturdays^  on  the  day  for  which 
they  are  sold,  may  oe  sold  out  by  the  seller,  and  tne  buyer  charged  with 
the  loss  (r.  115) ;  so  if  not  delivered  by  2.30  p.m.  (12.30  p.m.  on  Satur- 
days), they  may  within  a  limited  time  be  bougnt  in  oy  the  buyer,  and  the 
seller  charged  with  the  loss  (rr.  118,  119).  Buyers  are  to  pay  for  such 
portions  of  securities  as  may  be  deUyered  withm  the  prescnbed  time 
(r.  116).  The  deliverer  is  responsible  for  the  genuineness  of  securities 
delivered  (r.  127). 

In  the  case  of  English  and  India  Funds,  and  Corporation  Stock,  there 
is  only  one  account  m  each  month  for  which  all  bargains  not  otherwise 
specified  are  made  (r.  78).  This  account,  however,  rdates  chiefly  to  the 
speculative  dealing  m  stock ;  bond  fide  sales  and  purchases  are  made  lor 
any  specified  days  at  other  times.  The  making-up  price  is  fixed  by  the 
Olerk  of  the  Stock  Exchange  by  taking  the  average  price  between  oeitain 
hours  on  the  three  days  of  me  account  (r.  88).  If  tne  member  selling  stock 
does  not  receive  a  transfer-ticket  before  1.30  p.m.  (12.45  p.m.  on  Satur- 
days) on  the  day  upon  which  it  was  contracted  to  deliver  the  stock,  he 
may  sell  out  thesame,  and  claim  of  the  person  who  at  1.30  p.m.  held  the 
ticxet  any  loss  hereby  occasioned  (r.  81).  The  issue  of  transfer  tickets 
and  selling  out  in  the  case  of  non-delivery  thereof  on  the  purchase  of 
Colonial  Gfovemment  inscribed  stocks,  is  regulated  bv  r.  82.  Stock  bought 
for  a  specified  day  and  not  then  deliverod,  may  oe  bought  in  on  the ' 
following  day  at  11  A.m.,  and  the  member  causing  the  demult  shall  pay 
any  loss,  and  also  2«.  6d,  per  cent,  for  the  non-delivery  of  the  stodc 

Sr.  83).  Stock  receipts  (which  are  evidence  that  the  stock  has  been  trans- 
erred  in  the  bank  books)  for  stock  bought  for  a  specified  day  must  be 
delivered  before  3.30  p.m.,  or  1.30  p.m.  on  Saturdays ;  English  and  India 
Government  and  Corporation  securities  to  bearer  must  be  delivered  before 
3  p.m.  or  1  p.m.  on  Saturdays  (r.  84). 

'*  Bargains  in  the  scrip  of  a  new  loan,  or  the  shares  of  a  new  company, 
are  contingent  on  the  appointment  of  a  special  settling-day  "  (r.  130). 
Where  the  appointment  of  such  settling-day  has  been  obtained  by  the 
fraud  of  persons  not  parties  to  the  bargam,  the  bargain  is  good.  Ex  pie. 
Ward,  20  Oh.  D.  356,  C.  A. 

A  member  of  the  Stock  Exchange  unable  to  fulfil  his  engagements  is 

!»ublicly  declared  a  defaulter  (r.  150),  and  he  then  ceases  to  oe  a  member 
r.  151).    In  every  case  of  failure  the  official  assignee  (who  is  a  member 
appointed   by  the   Stock  Exchange  Committee  under  r.   174)   "shall 

Sublidy  fix  the  prices  current  in  the  market  immediately  before  the 
eclaration,  at  which  prices  all  persons  having  accounts  open  with  the 
defaulter  shall  close  their  transactions  by  buying  of  or  selling  to  him  such 
stocks,  shares,  or  other  securities  as  he  may  have  contracted  to  take  or 
deliver,  the  differences  arising  from  the  defaulter's  transactions  being  paid 
to  or  claimed  from  the  official  assignees  '*  (r.  177) ;  but  the  assignees  snail 
not  claim  differences  on  a  defaulters  estete  until  they beoome  due  (r.  178). 
See  hereon  Expte.  Grant,  13  Ch.  D.  667,  C.  A. ;  Expte.  Ward,  22  Ch.  D. 
132,  C.  A. 
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Time  bargains  for  the  sale  of  stock  or  shares  of  which  the  seller  is  not 
possessed  at  the  time,  but  which  are  to  be  transferred  at  a  future  time, 
may  be  void  under  stat.  8  &  9  Vict.  c.  109,  s.  18,  post,  p.  589,  as  a  wager, 
e.g.,  where  the  real  bargain  is  that  differences  only  shall  be  paid  at  the 
time  of  completion.  Orizewood  v.  Blaine,  11  0.  B.  538;  21  L.  J.,  0.  P. 
46 ;  Cooper  r.Neil,  W.  N.  1878,  p.  128,  T.  Sit.  0.  A.  A  contract  of  this 
nature  is  however  unusual  on  the  Stock  Exchange,  and  the  general  course 
of  speculation  is  as  follows:  see  Ex  pie.  Grant,  13  Ch.  D.  667,  670  et  acq. 
A.  employs  B.  a  broker  to  speculate  for  him ;  B.  to  carry  out  the  specula- 
tion enters  into  contracts  to  ouy  or  sell  stock  or  shares  for  A.,  and  in  order 
to  protect  himself  B.  subsequently  enters  into  contracts  to  sell  or  buy 
respectively  similar  amounts  of  stock  or  shares  {vide  ante,  pp.  552,  553), 
as  A.,  knows  that  B.  must.  A.  never  intends  to  t£kke  delivery  of  or 
deliver  the  stock  bought  for  or  sold  to  him,  as  B.  knows,  but  is  content 
to  run  the  risk  of  having  to  accept  or  deliver  in  the  hope  B.  will  be  able  to 
arrange  matters  so  that  differences  onlv  shall  be  payable,  and  B.  knows 
A.  could  not  pay  for  stock  bought  or  deliver  that  sold  for  him.  In  such 
a  case  B.  havmg  entered  into  real  contracts  on  behalf  of  A.,  the  trans- 
actions between  them  is  not  of  a  wagering  nature,  and  B.  is  entitled  to 
be  indemnified  by  A.  and  to  recover  commission  on  the  sales  or  purchases. 
Thacker  v.  Hardy,  4  Q.  B.  D.  685,  C.  A. ;  Knight  v.  Fitch,  15  C.  B.  566 ; 
24  L.  J.,  C.  P.  122.  It  has  been  held  that  it  is  not  material  that  B. 
has  not  entered  into  separate  contracts  on  A.'s  behalf,  but  has  appro- 
priated to  hiTn  parts  of  lar^r  amounts  of  stocks  which  he  has  bought 
as  principal,  in  view  of  dividing  them  among  A.  and  other  clients.  Ex 
pte.  Rogers,  15  Ch.  D.  207.  See,  however,  Bostock  v.  Jardine,  post,  p.  580. 
See  further  as  to  B.'s  rights  against  A.,  post,  pp.  567,  568. 

The  actions  of  ordinary  occurrence  are— for  not  accepting  stock  or 
shares ;  for  not  delivering  or  replacing  them;  and  for  not  paying  for  them 
when  transferred. 

Action  for  not  accepting.^  The  plaintiff  in  order  to  prove  his  alleged 
tender  of  or  readiness  to  b*ansfer  stock,  if  denied,  must  show  his  attend- 
ance at  the  time  or  latest  office  hour  of  the  day  fixed  for  transfer,  and  the 
non-attendance  of  the  defendant;  or  an  actual  tender  and  refusal  to 
accept  by  the  defendant ;  or  that  defendant  in  some  way  dispensed  with 
such  tender  or  attendance  of  the  plaintiff ;  Bordenave  v.  Gregory,  5  East, 
107  ;  and  on  such  sales  the  facts  proved  may  warrant  a  finding  of  readi- 
ness to  transfer,  though  no  transfer  be  actually  tendered.  Humble  v. 
Langeton,  7  M.  &  W.  517  ;  see  ante,  pp.  516, 524,  and  Shaw  v.  Bowleg,  16 
M.  &  W.  810.  Although  the  court  gave  no  decision  on  the  point,  it  was 
intimated  in  Hihhlewhite  v.  M*Morine,  6  M.  &  W.  200,  that  such  readiness 
was  disproved  by  showing  that  the  plaintiff  had  no  stock  or  shares  to 
transfer  at  the  time  for  completion.  As,  however,  it  was  decided  in  Budge 
V.  Bowman,  L.  B.,  3  Q.  B.  689,  that  the  seller  does  not  contract  that  he 
will  himself  transfer  the  shares,  for  the  contract  is  merely  to  procure  a 
transfer  of  shares  into  the  defendant's  name,  it  seems  immaterial  whether 
the  plaintiff  have  the  stock  standing  in  his  own  name  or  not,  provided  he 
has  the  requisite  amount  of  shares  imder  his  control.  In  a  contract  to 
deliver  shares  on  a  certain  day,  time  is  of  the  essence  of  the  contract  both 
at  law ;  Fletcher  v.  Marshall,  15  M.  &  W.  755,  763 ;  see  also  Maxted  v. 
Paine,  and  Maxted  v.  Morris,  ante,  p.  551 ;  and  in  equity ;  Doloret  v. 
BothachUd,  1  Sim.  &  St.  590.  Where  no  time  is  named  tiie  delivery 
must  be  within  a  reasonable  time.  De  Waal  v.  Adler,  12  Ap.  Ca.  141, 
P.  G.  The  reasonableness  of  the  time  is  not  affected  bv  circumstanoos 
unknown  to  the  buyer,  and  not  disclosed  by  him  to  the  seller.    S.  G. 
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The  plaintiff  must  of  course  be  prepared  to  prove  the  title,  if  in  issue, 
but  the  title  to  shares  in  commercial  companies,  in  which  no  documentazy 
evidence  of  title  is  provided,  does  not  stand  on  the  same  footing  as  the 
title  to  land,  and  requires  no  such  strict  proof.  On  the  Gale  of  a  share  in 
a  cost-book  mine,  ^oof  of  the  existence  of  the  mine  and  of  the  authorized 
entry  of  the  plaintLrfs  name  in  the  cost-book  of  the  mine  as  an  adventurer, 
will  DO  evidence  of  title.  The  contract  of  sale  in  such  adventures  seems 
indeed  to  amount  to  nothing  more  than  an  agreement  to  substitute  the 
defendant  for  the  plaintiff  in  the  possession  of  such  interest  as  the 
plaintiff,  in  common  with  the  other  shareholders,  can  lawfully  daim  in 
the  subject  of  the  adventure.  See  Curling  v.  Flight,  6  Hare,  41 ;  S.  C. 
cor.  Ld.  Cottenham,  C,  2  Phill.  613.  Where  the  question  was  whether 
there  was  a  proper  conveyance  by  deed,  a  written  transfer  by  a  foreigner 
of  a  foreign  mine  is  evidence  of  it,  though  not  under  seal ;  it  not  appearing 
by  any  evidence  that  a  seal  was  necessary  abroad.  Sieigenherger  v.  Carr^ 
3  M.  &  Gr.  191.  See  further  as  to  the  proof  of  the  tifie  to  shares,  post. 
Part  III.,  Actions  by  and  against  companies. 

It  was  held  that,  in  the  absence  of  usafi;e  to  the  contrary,  where  the 
assent  of  directors  was  necessary  for  a  transfer,  the  vendor  must  procure 
and  show  such  assent ;  Wilkinson  v.  Lloyd,  7  Q.  £.  27 ;  and  that  it  was 
the  business  of  the  purchaser  to  prepare  and  tender  the  written  transfer 
to  the  seller  for  his  execution.  Stephens  v.  Be  Medina,  4  Q.  £.  422.  But 
where,  as  is  commonl^r  the  case,  the  sale  takes  place  on  the  Stock 
Exchange,  the  contract  is  regulated  by  the  usage  of  tnat  market ;  by  that 
usase,  it  is  the  duty  of  the  vendee  to  pass  a  name  of  a  person  to  whom,  the 
vendor  is  to  transfer  the  shares,  and  the  latter  is  to  tender  certificates  and 
transfers  of  them,  duly  executed,  to  the  vendee,  and  it  is  thereupon  the 
duty  of  the  vendee  to  execute  those  transfers,  and  to  register  them  at  the 
offices  of  the  company  {ante,  pp.  550,  551^.  By  the  Companies  Clauses 
Consolidation  Act,  1845,  s.  12,  the  want  oi  the  certificate  of  shares  in  a 
company  constituted  under  that  Act  shall  not  prevent  the-  holder  from 
disposing  of  the  shares. 

Where  the  company  is  not  completely  constituted,  a  contract  for  the 
sale  of  shares  will  be  satisfied  by  the  tender  of  the  letter  of  allotment 
made  out  to  the  seller ;  for  that  is  all  which  could  have  been  contemplated 
by  the  parties.  Tempest  v.  Kilner,  3  0.  B.  249.  As  to  contracts  on  the 
Stock  Exchan^  for  shares  of  a  new  company,  vide  ante,  p.  554. 

Where  bou^t  and  sold  notes  for  the  sale  of  mining  shares  named  the 
time  for  payment,  but  were  silent  as  to  the  time  of  delivery,  oral  evidence 
was  held  admissible  to  show  that,  by  custom,  the  shares  were  not  deliver- 
able till  the  time  named  for  payment.  Field  v.  Lelean,  6  H.  &  N.  617 ;  SO 
L.  J.,  Ex.  168. 

Damages,']  The  measure  of  damages  for  not  accepting  stock  sold  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day  of 
the  bi*each  of  contract.  Boorman  v.  Nash,  9  B.  &  C.  145.  The  measure 
of  damage  in  the  case  of  railway  or  other  shares  in  companies  is  the 
difference  between  the  contract  price  and  the  market  value  on  the  day  of 
breach,  or  earliest  day  afterwaros  on  which  they  could  be  sold.  Pott  v. 
Flather,  16  L.  J.,  a  B.  366. 

Action  for  not  delivering  or  replacing.^  The  vendee,  in  the  absence  of 
usage  or  express  agreement  on  the  point,  must  show  a  tender  to  the 
defendant  of  a  written  transfer  for  execution  by  him,  in  cases  where  such 
formal  instrument  is  necessary,  as  in  railway  shares;   Stephens  v.  />» 
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Medina,  supra;  unless  the  defendant  has,  by  his  conduct,  dispensed  with 
such  tender.  See  cases  supra.  In  a  sale  on  the  Stock  Exchange  the 
tender  is  unnecessary,  as  it  is  there  the  duty  of  the  transferor  to  deliver  a 
transfer  to  the  transferee,  together  with  certificates  of  the  shares,  but 
he  must  show  that  the  name  of  the  transferee  was  duly  passed.  Vide 
ante,  p.  550.  A  tender  of  payment  by  the  plaintiff  is  not  necessary. 
Stephens  y.  De  Medina,  ante,  p.  556.  It  is  only  necessary  that  he  should 
be  ready  and  willing  and  able  to  pay.  A  contract  to  deuyer  shares  in  a 
company  does  not  require  the  actual  delivery  of  the  scrip  certificates,  but 
it  is  sufficiently  performed  when  the  vendor  has  put  the  vendee  in  the 
position  of  legal  owner  of  the  shares.  HutU  v.  Qunn,  13  0.  B.,  N.  S.  226. 
Where,  aftev  the  contract  for  the  sale  of  shares,  and  before  transfer,  new 
shares  are  allotted  to  the  vendor  in  right  of  the  shares  he  has  sold,  Ihe 
purchaser  is  entitled  to  tiiese  shares.  Stewart  v.  Lupton,  9  W.  N.  1874, 
p.  171,  V.-C.  M.,  Id,,  p.  178,  L.  JJ.  See  Rules  of  the  Stock  Exchange, 
1890,  r.  107.  In  a  contract  to  deliver  shares  on  a  certain  day,  time  is  of 
the  essence  of  the  contract.     Vide  ante,  pp.  314,  553. 

Damages,']  When  the  action  is  for  non-delivery ,  and  the  plaintiff  had 
not  paid  the  price,  the  measure  of  damage  is  the  difference  between  the 
contract  price  and  the  market  value  on  or  about  the  day  of  breach ;  for 
the  plaintiff  might  have  bought  other  stock  immediately ;  and  the  same 
rule  applies  to  luiares  in  a  company.  Shaw  v.  Holland,  15  M.  &  W.  136 ; 
Tempest  v.  Kilner,  3  0.  B.  253. 

In  an  action  for  not  repUicing  stock  or  shares,  lent  by  the  plaintiff  to 
the  defendant,  a  different  measure  is  adopted.  There  the  plaintiff  may 
have  been  prevented  from  replacing  them  himself,  for  he  may  not  have 
had,  and  is  not  bound  to  have,  funds  in  his  hands  to  do  so.  He  is  there- 
fore entitled  to  damages  sufficient  to  enable  him  to  buy  other  stock  or 
shares,  at  the  current  price  at  the  time  of  the  trial,  if  that  be  larger  than 
the  price  at  the  time  fixed  for  replacing.  Sh^herd  v.  Johnson,  2  East,  211; 
M' Arthur  v.  Sea/orth,  Ld.,  2  Taimt.  257  ;  Owen  y,  Routh,  14  0.  B.  327; 
23  L.  J.,  G.  P.  105.  Any  other  special  damage  arising  from  the  breach  of 
contract,  such  as  the  loss  of  dividends,  &c.,  must  be  alleged  in  the  claim  if 
sought  to  be  recovered. 

Action  for  shares,  &c,  sotd,"]  In  a  sale  on  the  Stock  Exchange  the 
transferor  must  prove  a  tender  of  the  transfer  and  of  the  certificates  of 
the  shares  to  the  buyer,  or  his  broker,  unless  such  tender  has  been 
waived.  Vide  ante,  p.  551.  Where  shares  in  a  company  are  not  legally 
saleable  for  want  of  registration  of  the  company  under  an  Act  of  Parlia- 
ment, this  may  be  pleaded  as  a  defence.  Semh^  Laujton  v.  Hickman,  9 
Q.  B.  563. 

In  the  sale  of  shares  or  securities  there  is  generally  no  implied  war- 
ranty ;  but  it  is  implied  that  they  are  really  what  they  purport  to  be,  and 
what  the  buyer  means  to  purchase.  Where,  for  instance,  scrip  is  known 
in  the  market  as  ''  Kentish  Bailway  Scrip,'*  though  informally  issued  by 
a  railway  company,  the  buyer  cannot  treat  the  sale  as  a  nulhty  on  that 
ground,  if  the  jury  find  tliat  it  was  what  he  contracted  to  buy.  Lambert 
T.  Heath,  15  M.  &  W.  486. 
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In  an  action  for  work  done,  the  plaintifrs  proofs  are,  1.  The  oontraet, 
express  or  implied ;  2.  The  performance  of  the  work  and  supply  of  mate- 
rials, if  any ;  and  3.  The  value,  if  the  remuneration  be  not  ascertained  by 
the  contract.  "-^ 

The  wnJbrad,']  Where  there  was  a  special  agreement,  the  terms  of 
which  had  been  performed,  it  raised  a  duty  for  which  an  indAikOtu 
assumpsit  or  the  common  counts  lay.  B.  N.  P.  139 ;  cited  by  Holroyd,  J^ 
in  Studdy  v.  Sandys,  5  B.  &  0.  638 ;  Rohson  v.  Godfrty,  Holt,  N.  P.  236. 
And  this  principle  still  holds  good  although  the  Eules,  1883, 0.  xiz.  tr.  4, 
5,  6,  15,  vide  ante,  p.  301,  require  a  more  specific  statement  of  the 
plaintifPs  claim. 

If  the  contract  have  not  been  executed,  but  the  plaintiff  have  been  pro- 
Tented  from  executing  it  by  the  absolute  refusal  of  the  defendant  to 
perform  his  part  of  it,  or  by  an  act  done  by  the  defendant  which  has  in- 
capacitated the  plaintiff  from  performing  it,  the  plaintiff  may  rescind  the 
contract,  and  sue  on  a  quantum  meruit  for  past  services.  Planchi  v. 
ColburUj  8  Bin^.  14 ;  2  Smith's  Lead.  Gas.,  not^  to  Cutter  v.  Powell.  So, 
where  tiie  plamtiff  was  to  have  certcdn  goods  for  his  servioes,  and  the 
defendant  sold  them,  or  caused  them  to  be  sold,  by  his  own  default,  this 
action  lies  for  the  money  value.  Keifs  v.  Harwood,  2  0.  B.  905.  Where 
the  plaintiff  agreed  to  print  a  work,  but  refused  to  print  a  libellous  dedi- 
cation to  it,  and  the  author  thereupon  refused  to  accept  or  pay  for  the 
rest,  he  was  held  Liable  to  pay  for  printing  the  body  of  the  work.  Clay  v. 
Yates,  1  H.  &  N.  73 ;  25  L.  J.,  Ex.  237. 

If  there  be  a  special  agreement,  and  work  has  been  done  and  been 
adopted  by  tiie  defendant,  mough  not  strictly  pursuant  to  such  agreement, 
the  plaintiff  may  recover  upon  a  qwintum  meruit;  for  otherwise  he  would 
not  DC  able  to  recover  at  aU.  B,  N.  P.  139 ;  Bum  v.  Miller,  4  Taunt. 
745.  But  the  defendant  may  refuse  to  pa^^  for  the  subject-matter  of  the 
plaintiff's  work  and  labour,  where  it  deviates  from  the  special  contract ; 
and  in  such  cases  the  plaintiff  cannot  recover  even  on  a  ^tantum  meruit. 
EUis  V.  Hamlen,  3  Taunt.  52.  Where,  indeed,  the  plaintiff  contracted  to 
build  cottages  bv  the  10th  of  October,  and  they  were  not  finished  until 
the  15th,  the  defendant,  having  accepted  the  cottages,  was  held  liable  on  a 
general  declaration  for  work,  labour,  and  materials.  Lucas  v.  Qodioin^  3 
N.  0.  737.  See  Gray  v.  Hill,  Ey.  &  M.  420 ;  and  Savage  v.  Canning,  I.  E-, 
1  0.  L.  434,  0.  P.,  cited  ante,  p.  503,  and  infra. 

An  implied  promise  to  pay  for  work  done  eodra,  and  not  under  the  con- 
tract, can  only  arise  in  cases  where  the  defendant  is  competent  to  contract 
by  parol.  Lamprell  v.  BilUricay  Union,  3  Exch.  283.  As  to  the  liability 
of  a  corporation  for  work  done,  see^^^,  Part  III.,  Actions  by  Companies — 
Contracts  by  Corporations, 

To  fix  a  defendant  with  extras,  the  acceptance  and  adoption  ought  to  be 
under  circumstances  which  imply  approval  and  waiver  of  the  deviation, 
and  make  it  practicable  to  repudiate ;  for  a  defendant  cannot  be  expected 
to  refuse  a  house  built  on  his  own  land,  or  to  repudiate  materials  and 
labour  worked  into  the  corpus  of  his  own  property.  In  such  cas^  the 
decisions  in  Sinclair  v.  Bowles,  8  B.  &  C.  92,  post,  p.  565,  and  JSllis  v. 
Hamlen,  supra,  seem  to  apply.  In  Lucas  y.  Godwin,  supra,  the  stipula- 
tion as  to  time  was  held  not  to  be  a  condition  precedent ;  and  there  was 
also  extra  work  done.    The  ru^e  with  regard  to  additions  or  altCTations, 
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in  the  case  of  a  special  contract,  must  be  taken  with  this  limitation,  that 
the  workman  cannot  char^  for  them  unless  his  employer  is  expressly 
informed,  or  must  necessarily  from  the  nature  of  the  worK  be  aware,  that 
they  will  increase  the  expense.  Lovelock  t.  King,  1  M.  &  Bob.  60.  Where 
the  special  contract  is  so  entirely  abandoned  by  consent  that  it  is  impossible 
to  traice  it,  the  workman  will  be  permitted  to  diarge  by  measure  and  value, 
as  if  no  contract  had  oyer  been  made ;  but  if  not  wholly  abandoned,  the 
contract  will  operate  as  far  as  it  can  be  traced,  and  the  excess  only  shall 
be  naid  for  according  to  the  usual  rate  of  charging.  Pepper  v.  Burland, 
PeajLC,  103.  Where  there  is  a  written  contract  it  must  be  produced, 
although  the  plaintiff  seeks  only  to  recover  for  extroe  not  included  in  it ; 
VtJuxntY.  Cole,  M.  &  M.  257 ;  for  the  contract  is  the  proper  evidence  to 
show  what  are  extras ;  Jones  v.  Hoioell,  4  DowL  176 ;  Bttxton  v.  Cornish, 
12  M.  &  W.  426;  and^  if  imstamped,  the  judge  cannot  look  at  it  to  see 
whether  it  extends  to  the  work  claimed  as  extras.  S.  CO. ;  and  see  Edie 
y.  Kings/ord,  14  C.  B.  759 ;  23  L.  J.,  0.  P.  123.  In  Vincent  v.  Cole,  supra, 
it  was  held  that  even  a  distinct  promise  by  the  defendant  to  pay  for  the 
work  woidd  not  supersede  the  production  of  the  contract ;  but  it  was  not 
held  (though  so  stated  in  the  marginal  note)  that  an  admission  by  the 
defendant  that  it  was  extra  the  con&act,  was  insufficient  to  fix  him  with- 
out producing  it.  Yet,  semble,  as  a  building  contract  usually  contains 
general  provisions  as  to  extra  works,  even  this  admission  may  not  dispense 
with  the  production,  unless  the  defendant  has  also  admitted  that  it  con- 
tains no  such  provisions.  Where  a  man  is  employed  to  do  work  imder  a 
written  contract,  and  a  separate  order  for  other  work  is  afterwards  given 
orally  during  the  continuance  of  the  first  employment,  the  written  contract 
need  not  be  produced  in  an  action  for  the  second  work.  Beid  v.  Batte,  M. 
&  M.  413. 

Where  A.  contracts  with  B.  to  do  work  for  A.  which  involves  B.'s  indi- 
vidual skill,  personal  performance  by  B.  is  of  the  essence  of  the  contract. 
Rohson  V.  Drumnunid,  2  B.  &  Ad.  303.  Where,  however,  B.'s  individual 
skill  is  not  involved,  B.  may  assign  his  interest  in  the  contract  to  C,  and 
performance  by  0.  is  sufficient.  British  Waggon  Co.  v.  Lea,  5  Q.  B.  D. 
149. 

An  action  will  lie  against  the  employer  for  preventing  work  being  done 
imder  a  contract,  e.  g.,  by  not  suppwing  plans,  and  setting  out  the  work ; 
Roberts  v.  Bury  Commissioners,  L.  B.,  5  Cf.  P.  310,  Ex.  Ch. ;  or  not  giving 
the  contractor  possession  of  the  site  for  the  work.  Lawson  v.  Wallasey 
Local  Board,  11  Q.  B.  D.  229;  48  L.  T.  507,  E.  Sit.  1883,  C.  A. 

As  to  warranty  with  respect  to  plans,  specifications,  and  quantities, 
vide  ante,  p.  467. 

Conditions  precedent — Architect's  certificate,!  In  Morgan  v.  Birnie,  9 
Bing.  672,  the  surveyor's  certificate,  required  by  the  contract,  was  held 
a  condition  precedent  to  the  plaintiffs  right  to  sue  in  respect  of  work 
done  under  it ;  and  a  letter  inclosin(2r  the  oills,  with  an  approval  of  the 
charges,  is  not  equivalent  to  a  certificate  of  approval  of  me  work  done. 
S.  C.  And  it  is  no  dispensation  of  the  condition  that  it  is  withheld  by 
fraud  or  collusion  with  tne  defendant ;  Milner  v.  Field,  5  Exch.  829 ;  but 
an  action  is  maintainable,  alleging  that  the  arohiteot  withholds  the  certi- 
ficate in  collusion  with,  and  by  me  procurement  of  the  defendant ;  for 
such  an  action  is  based  on  fraud.  Batterbury  v.  Vyse,  2  H.  &  C.  42 ;  32 
L.  J.,  Ex.  177.  But  apart  from  fraud,  the  wrongful  withholding  by  the 
surveyor  of  the  certificate  affords  no  ground  of  action.  Clarke  v.  Watson, 
18  0.  B.,  N.  S.  278;  34  L.  J.,  C.  P.  148.  The  principle  of  Morgan  v. 
Birnie,  and  Milner  v.  Field,  supra,  is  supported  by  Grafton  y.  E.  Counties 
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By,  Co.y  8  Exch.  699  ;  Pashley  t.  Birmingham,  18  C.  B.  2  ;  Banger  v.  Gt 
VT.  By,  Co,,  5  H.  L.  C.  72 ;  Ooodyear  v.  Weymouth,  Mayor,  Ac,  of,  H.  & 
E.  67  ;  35  L.  J.,  C.  P.  12 ;  and  see  Scott  v.  Liverpool  Corporation,  3  De  G. 
&  J.  334 ;  28  L.  J.,  Ch.  230;  BusaeU  v.  Sa  Da  Bandeira,  Vt,,  13  C.  B., 
N.  S.  149;  32  L.  J.,  0.  P.  68;  Boberts  v.  Bury  Commissioners,  supra; 
and  Jones  y,  St,  John^s  College,  L.  B.,  6  Ct  B.  115.  Where  the 
surveyor  is  to  give  certificates  and  fix  the  price  of  extras  and  additions, 
his  certificate  conclusively  determines  what  are  extras  and  additions. 
Bichards  v.  May,  10  Q.  B.  D.  400.  The  surveyor  or  architect  need  not 
certify  in  writing,  unless  expressly  required  by  the  contract.  Boberts  v. 
Watkins,  14  0.  B.,  N.  S.  592;  32  L.  J.,  0.  P.  291.  "Where  the  contract 
required  the  work  to  be  done  to  the  satisfaction  of  the  other  party,  his 
approval  was  held  not  to  be  a  condition  precedent.  DaUman  v.  King,  4 
iS,  C.  106.  But  if  the  parties  have  clearlj  left  it  to  the  employer  to 
decide  as  to  the  sufficiency  of  the  compliance  with  the  contract,  his 
decision  is  conclusive  as  long  as  he  acts  bond  fide,  Sladhard  v.  Lee,  3  B. 
&  S.  364 ;  32  L.  J.,  Q.  B.  75.  In  building  contracts,  payments  on  aichi* 
tect's  certificates  during  the  work,  are  considered  as  payments  on  account 
of  the  sum  eventually  found  due;  and  the  time  of  completion  is  not 
generally  of  the  essence  of  the  contract.  Lamprell  v.  BUlerieay  Union,  3 
Exch.  283.  An  alteration  made  by  the  defendant  in  the  written  condi- 
tions will  not  enable  the  plaintiff  to  dispense  with  them,  and  sue  on  a 
quantum  meruit,    Pattinson  v.  Luddey,  L.  B.,  10  Ex.  330. 

An  architect's  certificate  for  work  done  does  not  dispense  with  the  neces- 
sity for  a  previous  written  order  where  required  by  the  contract.  Tharsis 
Sulphur  and  Copper  Co,  v.  M'Elroy,  3  Ap.  Ca.  1040,  D.  P. 

It  may  be  here  noticed  that,  in  the  absence  of  fraud,  no  action  will  lie 
against  an  architect  for  improperly  certifying  or  refusing  to  certify. 
Stevetuon  v.  Watson,  4  C.  P.  I5.  148. 

Liability  of  defendant"]  Where  the  defendant  had  contributed  to  the 
funds  of  a  building  society,  and  had  been  i>arty  to  a  resolution  that  certain 
houses  should  be  built,  it  was  held  that  this  made  him  Uable  to  an  action 
for  work  done  in  building  those  houses,  without  proof  of  his  interest  in 
them,  or  in  the  land.  Braithwaite  v.  Skofield,  9  B.  &  G.  401.  So  a  sub- 
scriber, who  is  one  of  a  committee  for  managing  the  affairs  of  a  hospital,  is 
personally  liable  to  the  creditors  of  the  hospi^atl,  for  goods  supplied  with 
the  sanction  of  the  committee.  Burls  v.  Smith,  7  Bing.  705.  ^or  cases 
on  tiie  personal  liability  of  partners,  members  of  clubs,  of  mining  and 
inchoate  companies,  &c.,  see  ante,  pp.  531,  538  et  seq. 

As  to  the  liability  of  a  company  after  its  incoiporation  for  prelbninAiy 
expenses  incurred  oy  the  promoters  in  its  establishment,  see  Mdhado  v. 
Porto  AlegreBy,  Co,,  L.  B.,  9  0.  P.  505;  In  re  Hereford,  Ac,  Engineering 
Co.,  2  Ch.  D.  621,  G.  A. ;  and  other  cases  dtodpost.  Part  HE.,  Actions  by 
and  against  Companies. 

Where  orders  are  given  by  a  public  officer,  acting  on  behalf  of  a  public 
body,  or  of  a  known  department  of  the  State,  and  in  discharge  of  his 
duty  as  such,  it  is  to  be  presumed  that  personal  credit  is  not  given  to 
him,  and  he  is  not  liable.,  Ma^cbeath  v.  Haldimand,  1  T.  B.  172;  Ovodwin 
V.  Bobarts,  L.  B.,  10  Ex.  344,  345,  per  Gockbum,  0.  J.  This  rule  applies 
to  such  officers  as  a  colonial  g^ovemor,  commissary,  commanding  officer 
of  a  regiment  or  of  a  1dng*s  smp,  justices  contractmg  to  bmld  a  county 
bridge,  &c.  Allen  v.  WMegrave,  2  B.  Moore,  621 ;  Myrtle  v.  Beaver,  1 
East,  135;  Unwin  v.  Wolsdey,  1  T.  B.  674;  Palmer  t,  Hutchinson,  6  Ap. 
Ca.  619,  P.  0.  But  where  navigation  commissioners  employed  the 
plaintiff  to  do  certain  of  the  works,  all  the  acting  oommissionerB  were 
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held  personally  Hable.  Horaley  y.  Betl,  Ambler,  770.  So,  where  the 
defendant,  the  clerk  of  a  county  court,  ordered  ^e  plaintiff  to  fit  up  the 
court,  and  the  bill  was  allowed,  by  the  county  court  judge,  it  is  for  the 
jur^  to  say  whether  the  work  was  not  done  on  the  clerk's  personal  credit; 
for  it  was  no  part  of  his  official  duty  to  giye  such  an  order,  nor  bid  the 
facts  exclude  the  presumption  of  personal  credit.  AtUy  y.  HtUchinamij  6 
C.  B.  266. 

The  defendant  requested  the  plaintiff  to  take  care  of  and  show  his  (the 
defendant's)  house,  and  promised  to  make  him  a  *'  handsome  present ;  " 
it  was  held  that  this  was  eyidence  on  which  the  plaintiff  might  recoyer  a 
reasonable  recompense  for  work  and  labour.  Jewry  y.  Busk,  5  Taunt. 
302.  But  where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them,  *'  that  any  seryioe  rendered  by  l^im  should 
be  taken  into  consideration,  and  such  remuneration  be  made  as  should  be 
deemed  right,''  it  was  held  that  an  action  would  not  lie  to  recoyer  a  re- 
compense. Taylor  y.  Brewer,  1  M.  &  S.  290 ;  see  Roberts  y.  Smith,  4  H. 
&  N.  315;  28  L.  J.,  Ex.  164.  It  was  held  by  Ld.  Kenyon,  0.  J.,  that 
there  is  no  implied  promise  to  pay  an  arbitrator  for  his  trouble.  Virany  y . 
Warns,  4  Esp.  47;  sed  secus  Swinford  y.  Burn,  Gow,  8,  cor,  Dallas,  C.  J., 
and  Crampton  y^  Ridl^,  20  Q.  B.  D.  48,  per  Smith,  J.  See  also  In  re 
Coombs,  4  Exch.  839 ;  Hoggins  y.  Gordon,  3  Q.  B.  466.  A  master  may 
sue  for  the  work  and  labour  of  his  apprentice,  against  a  person  who 
harbours  him  after  his  desertion ;  for  he  may  waiye  the  tort.  Foster  y. 
Stewart,  3  M.  &  S.  191.  A  barrister  cannot  recoyer,  eyen  on  an  express 
contract  to  remunerate  him  for  professional  sendees  rendered  as  a  barris- 
ter ;  Kennedy  y.  Broun,  13  C.  B.,  N.  S.  677 ;  32  L.  J.,  C.  P.  137  ;  Mostyn 
y.  Mostyn,  L.  B.,  5  Ch.  457;  see  also  Broun  y.  Kennedy,  33  Beay.  133; 
33  L.  J.,  Ch.  71 ;  but  he  may  recoyer  on  an  express  contract  for  sendees 
rendered  to  the  guardians  of  a  union  as  returning  officer.  Egan  y.  Ken- 
sington Union,  3  Q.  B.  935,  n.,  Ld.  Denman,  G.  J.  A  physician  might, 
at  common  law,  recoyer  his  fees,  on  an  express  contract  to  remunerate 
him.  Veitch  y.  Russell,  3  Q.  B.  928 ;  and  see,  since  the  Medical  Act, 
ante,  pp.  492  et  seq.  Where  A.,  who  was  employed  by  the  defendant  to 
transport  goods  to  a  foreign  market,  delegated  the  entire  employment  to 
the  plaintm,  who  performed  it,  it  was  held  that  the  plaintiff  could  not 
recoyer  from  the  defendant  a  compensation  for  such  seryices;  for  there  was 
no  priyity  between  them.  Schmaling  y.  Thomlinson,  6  Taunt.  147.  See 
further,  cases  cited,  post,  p.  578.  Where  the  plaintiff,  haying  a  contract 
jointly  with  A.  to  do  certain  work  for  a  company,  assigned  the  contract- 
to  A.  with  the  company's  consent,  on  a  promise  oy  A.  to  pay  plaintiff  a 
certain  sum  when  the  contract  was  completed,  and  the  contract  wa» 
afterwards  abandoned  as  between  A.  and  the  company,  and  replaced  by 
another;  held  that  the  plaintiff  could  not  sue  A.  for  the  money  upon, 
the  completion  of  the  substituted  contract.  Humphreys  y.  Jones,  5  Exch» 
952. 

A  sheriff  cannot  sue  a  solicitor  for  his  fees  for  executing  a  writ  of  exe- 
cution, unless  there  are  special  circumstances  from  which  a  jury  may 
infer  an  undertaking  to  pay  them.  Maybery  y.  Mansfield,  9  Q.  B.  754. 
Nor  can  the  sheriff's  officer  who  executed  the  writ  maintain  the  action ; 
Royle  y.  Bushby,  6  Q.  B.  D.  171,  C.  A. ;  unless  the  solicitor  directed  tiiat 
that  officer  should  execute  it,  in  which  case  such  undertaking  is  inferred. 
Foster  y.  Blakehck,  5  B.  &  G.  328.  The  officer  must  sue  the  solicitor  who 
employed  him,  and  not  his  client.  Walbank  y.  Quarterman,  3  G.  B.  94  ; 
Maile  y.  Mann,  2  Exch.  608. 

Where  an  architect  is  employed  by  the  owner  to  draw  plans,  and  obtain 
tenders  for  the  execution  of  works,  it  is  usual  for  him  to  employ  a  suryeyor 
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to  take  out  the  qnantitieB,  who  is  to  he  paid  by  the  hoilder  whose  tender 
IB  aocepted ;  if,  however,  by  the  act  of  tne  owner  the  work  does  not  pro- 
oeed,  tne  latter  is  bound  to  pay  the  surveyor  for  taking  out  the  quantities. 
Moon  ▼.  WUney  Unions  3  N.  Cf.  814. 

As  to  when  a  daim  for  work  and  btbour,  and  when  one  for  goods  sold 
and  delivered  is  applicable,  the  rule  is  thus  laid  down :  *'  If  you  employ  a 
man  to  build  a  nouse  on  your  land,  or  to  make  a  chattel  with  yofor 
materials,  tiie  party  who  does  the  work  has  no  power  to  appropriate  the 
produce  of  his  labour  and  your  materials  to  any  other  person.  Having 
bestowed  his  labour  at  your  request  on  your  materials  ne  may  maintain 
an  action  against  you  for  work  and  labour.  But  if  you  employ  another 
to  work  up  nis  own  materiaLs  in  making  a  chattel,  then  he  may  appro* 
priate  the  produce  of  that  labour  and  materials  to  any  ol&er  person.  No 
right  to  maintain  any  action  vests  in  him  during  the  progress  of  the 
work ;  but  when  the  chattel  has  assumed  the  character  bcu^gained  for, 
and  the  employer  accepted  it,  the  party  employed  may  maintain  an  action 
for  gooda  $otd  and  delivered^  or  (if  tne  employer  r^hises  to  accept)  a  special 
action  on  the  case  for  such  refusal ;  but  ne  cannot  maintain  an  action  for 
work  and  labour."  Per  Bayley,  J.,  in  Atkinson  y.  Bell,  8  B.  &  C.  277,  283. 
Bee  also  Cotterell  v.  Apsey,  6  Taunt.  322 ;  Heath  v.  Freekmd,  1  M.  ft  W. 
543 ;  and  cases  cited  ante,  p.  504.  The  power  of  amendment  renders 
these  distinctions  less  material  than  they  were  formerly ;  it  must,  how- 
ever, be  remembered  that  if  the  claim  is  not  properly  nuule  for  work  and 
materials,  but  for  not  accepting  a  chattel,  it  may  be  defeated  by  a  defence 
tmder  the  Stat,  of  Frauds,  s.  17,  vide  ante,  pp.  504,  505. 

A  contract  for  work  and  Tnateriah  supplied  in  and  about  the  work  is 
not  within  sect.  17  of  the  Stat,  of  Frauds,  ante,  p.  504.  It  may  be  within 
fleet.  4,  ante,  p.  502,  if  it  must  continue  beyond  a  year;  but  not  if  it 
will  not  neoessarily  continue  beyond  the  year,  ^ee  cases  cited  aiile, 
pp.  502,  503. 

Liability  of  defendant — Repairs  of  ships,^  The  owner  is  liable  for  neoes* 
flary  repairs  done,  or  supplies  provided  for  a  ship  by  the  master's  order ; 
Webster  v.  Seekamp,  4  B.  &  A.  352 ;  those  are  necessary  which  the  onnmer, 
as  a  prudent  man,  would  have  himself  ordered,  although  not  absoUMy 
necessary.  S.  C,  Id, ;  The  Biya,  L.  B.,  3  Adm.  516.  Tne  plidntiif  must 
prove  that  the  goods  supplied  are  necessaries ;  Maekinto$h  v.  Miteheson, 
4  Exch.  175  ;  (Tunn  v.  Boberts,  L.  B.,  9  0.  P.  331 ;  and  that  neither  the 
owner  nor  his  recognised  agent,  able  to  obtain  supplies,  was  present  at 
the  port.  8.  0.,  Id.  Where  the  master  dies  during  the  voyage  the  mats 
becomes  master,  and  is  consequent^  invested  with  the  incidents  of  tiie 
post.  Hanson  v.  Borden,  L.  K.,  3  0.  P.  47.  Begistered  ownership,  that 
IS,  proof  of  registration,  see  17  &  18  Vict.  c.  104,  and  18  &  19  Vict.  c.  91, 
is  primd  facie  evidence  of  the  liability  of  those  parties  for  the  repairs  of 
the  ship.  (7o97  v.  Beid,  By.  &  M.  199 ;  and  see  Hibbs  v.  Boss^  L.  B.,  I 
Q.  B.  534,  where  the  earlier  cases  are  considered.  Such  evidence  may 
be  rebutted  by  proof  of  the  beneficial  interest  having  been  parted  with, 
and  of  the  legal  owner  having  ceased  to  interfere  with  the  management 
of  the  ship.  Yowng  v.  Brander,  8  East,  10 ;  Jennings  y.  Chriffiths,  By.  ft 
M.  42.  The  true  question  in  cases  of  this  description  is,  *'  Upon  whose 
credit  was  the  work  done?"  8.  0.,  Id,  43,  per  Abbott,  0.  J.  Even 
although  the  order  was  given  by  A.,  who  without  the  defendant's  know- 
ledge or  authority  was  registered  under  the  Merchant  Shipping  Act»  1876 
r39  ft  40  Vict.  o.  80),  s.  36,  as  managing  owner.  Frausr  v.  ChMbeHsfm,  6 
Q.  B.  D.  93.  Where  the  owner,  A.,  agreed  to  sell  to  B.,  who  appointed 
T.  to  be  master,  and  he  was  registered  as  such,  and  plaintiff  did  repairs 


LiabUUy  of  Defendant, — Work  m  Agents,  503 

on  the  order  of  T.,  A.  was  held  not  liable,  he  not  haying  done  anything 
to  sanction  T.  appearing  as  his  master.  Mitcheeon  y.  Oliver,  5  ti.  &  B. 
419 ;  25  L.  J.,  4  B.  39,  Ex.  Oh.  See  Fro$t  y.  Oliver,  2  E.  &  B.  301 ;  22 
L.  J.,  Q.  B.  353 ;  PrevUm  v.  Tamplin,  2  H.  A  N.  684 ;  27  L.  J.,  Ex.  192; 
The  Ot.  Eastern,  L.  R.,  2  Adm.  88 ;  and  Burdick  v.  Lordan,  W.  N.  1878, 
p.  129,  0.  A.  A  person  who  takes  a  share  in  a  ship  under  a  yoid  oonyey- 
ance  is  not  liable  for  articles  famished  to  the  ship,  unless  credit  be  giyen 
to  him  indiyidually,  or  he  holds  himself  out  as  (that  is,  by  acts  or  words 
assumes  the  character  of)  owner.  Harrington  y.  Fry,  2  Bing.  179.  An 
undertaking  by  the  defendant's  solicitor  '*  to  appear  for  Messrs.  T.  &  M., 
joint  owners  of  the  sloop  A.,"  is  eyidenoe  agamst  the  defendants  of  the 
joint  ownership.  Marshall  y.  Cliff,  4  Camp.  133.  A  part  owner  of  a  ship 
IS  not  necessarily  a  partner;  and  if,  as  ship's  husband,  he  haye  fitted  her 
out,  he  may  sue  the  other  part  owners  separately  for  their  shares  of  the 
e^ense.    Helme  y.  Smith,  7  Bing.  709. 

whether  a  mortgagee  of  a  ship,  before  possession,  was  liable  to  repairs 
was  formerly  much  <K>ubted ;  Briggs  y.  Wilkinson,  7  B.  &  0.  30 ;  but  now 
when  a  transfer  is  made  only  by  way  of  mortgage  in  the  manner  specified 
in  the  Act,  17  &  18  Vict.  c.  104,  ss.  66  et  seq.,  the  mortgajgor  continues 
owner,  except  so  far  as  may  be  necessary  for  making  the  ship  ayailable  as 
a  security  for  the  mortgage  debt.  And  when  a  mortgagor  has  been 
allowed  by  the  mortgagee  to  continue  in  possession  and  to  use  and  nayi- 
gate  the  ship,  and  the  mortgagor  orders  necessary  repairs  to  be  done, 
the  shipwrignt  has  a  lien  as  against  the  mortgagee  for  his  work  and 
labour.  Williams  y.  Allsop,  10  0.  B.,  N.  S.  417;  30  L.  J.,  C.  P.  353; 
see  Johnson  y.  B,  Mail  8,  J^acket  Co.,  L.  B.,  3  C.  P.  38. 

Work  as  agents."]  Generally  a  commission  to  sell  may  be  reyoked,  and 
the  death  of  the  principal  is  a  reyocation ;  Campanart  y.  Woodbum,  16 
0.  B.  400;  24  L.  J.,  0.  P.  13;  and  the  agent  is  not  necessarily  entitled 
to  any  remuneration,  unless  he  can  show  uiat  he  has  been  put  to  expense 
or  trouble  before  the  reyocation,  from  which  a  contract  to  pay  on  a 
quantum  meruit  may  be  implied ;  and  a  priyate  sale  by  the  principal  without 
his  agent's  instrumentality,  will  not  entitle  him  to  Lis  commission  on  the 
price.  Simpson  y.  Lamb,  17  0.  B.  603 ;  25  L.  J.,  0.  P.  113.  And  where 
an  estate  agent  is  to  receiye  a  certain  percentage  for  finding  a  purchaser, 
he  is  entitled  to  nothing  if  he  fail  to  nnd  one  oefore  his  authority  is  re- 
yoked  ;  but  if  he  find  one,  and  the  seller  is  unable  or  unwilling  to  com- 
plete the  sale,  the  agent  may  recoyer  on  a  quantum  meruit  at  least  for  his 
labour,  if  not  the  whole  stipidated  percentage ;  Prickett  y.  Badger,  1  0.  B., 
K.  S.  296 ;  26  L.  J.,  C.  P.  33  ;  and  in  such  a  case  the  title  to  remtmera- 
tion  is  not  a  question  for  the  jury,  but  of  law.  S.  C.  But  where  the 
defendant  contracted  with  the  plaintiff  to  sell  tickets  for  the  defendant  at 
a  certain  percentage,  and  the  defendant  afterwards  reyoked  the  plaintiffs 
authorit]^  oefore  any  were  sold,  but  after  some  trouble  had  been  taken  ani 
expense  incurred  hy  him,  and  the  plaintiff  acquiesced  in  the  reyocation,  ft 
may  be  left  to  the  jury  whether  there  was  a  resoiBsion  by  consent,  and  a 
new  contract  to  pay  for  past  labour  on  a  quantum  merwU.  De  Bemardy  y. 
Harding,  8  Exch.  822 ;  22  L.  J.,  Ex.  340.  As  to  the  right  of  an  auctioneer 
to  remuneration  where  his  authority  has  been  reyoked  before  the  auction, 
see  Rainy  y.  Vernon,  9  C.  &  P.  559,  oor.  Lord  Denman,  0.  J.     The 

Slaintiff  was  to  place  the  shares  of  the  defendant's  company  for  100/. 
own  and  400/.  ymen  they  had  been  allotted;  before  they  were  all  allotted 
the  directors  caused  the  company  to  be  wound  up;  held,  that  the  plaintiff 
was  entitled  to  remuneration  for  the  work  he  had  done,  he  haying  been 
preyented  completing  it  by  the  act  of  the  defendants,  and  tho  Court,  act- 
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ing  as  a  junr,  awarded  him  2502.  Inchhald  v.  W.  Neilgherry  Coffee,  <£«• 
Co.y  17  C.  B.,  N.  S.  733 ;  34  L.  J.,  C.  P.  15.  See  further  Moffat  ▼. 
Laurie^  15  C.  B.  583 ;  24  L.  J.,  0.  P.  56. 

Where  a  broker  is  employed  to  find  a  buyer,  he  is  entided  to  his  com- 
mission  if  he  introduced  the  parties,  though  the  prindpals  eventoally 
settled  the  terms ;  and,  semhle^  if  several  brokers  are  employed  separately, 
the  one  who  first  introduces  the  parties  is  entitled.  Cunard  y.  Van  Oppen, 
1  F.  &  F.  716.  The  above  was  a  case  of  shipbrokers,  and  was  perhaps 
governed  by  the  proof  of  custom  at  the  trial ;  but  in  the  absence  of  ezpreas 
stipulation,  or  of  fraud,  the  rule  seems  reasonable  in  other  like  cases.  A. 
broker  or  other  agent  finds  a  buyer,  if  he  introduce  a  bu^rer  to  the  seUer, 
or  to  the  premises  for  sale,  or  call  the  premises  to  the  notice  of  a  buyer ; 
introduction  to  the  f^nt  of  the  bu^er  is  sufficient.  WiUeinaon  t.  AUUm, 
48  L.  J.,  Q.  B.  733,  C.  A.  The  phuntiff  was  employed  by  the  defendant 
to  sell  an  estate  for  him,  upon  the  terms  of  being  paid  commission  if  th& 
estate  were  sold,  and  a  fixed  sum  if  not  sold.  &e  estate  was  sold  by  the 
defendant  himself  to  a  person,  who  had  first  heard  of  the  estate  being  in 
the  market  from  the  plaintLEPs  advertisement.  It  was  held  that  the  plain- 
tiff  was  entitled  to  the  commission,  the  relation  of  buyer  and  seller  having 
been  brought  about  by  what  the  plaintiff  had  done.  Oreen  v.  BartiHt,  14 
C.  B.,  N.  S.  681 ;  32  L.  J.,  C.  P.  261.  See  also  Bayhy  t.  Chadwick,  SB 
L.  T.,  N.  S.  429,  D.  P.,  and  Mansell  v.  CUmenU,  L.  B.,  9  0.  P.  139.  It 
seems  that  the  purchaser  may  be  asked  '*  whether,  but  for  the  plaintiff's 
intervention,  he  would  have  bought  the  property  ?  *'  S.  C.  See  further 
Tribe  v.  Taylor,  1  0.  P.  D.  505. 

Where  A.  employed  B.  to  procure  a  loan  on  mortgage  of  A.*s  property^ 
for  a  certain  commission,  and  B.  has  procured  a  person,  C,  willing  to  make 
the  advance,  B.  is  entitled  to  the  whole  of  the  commission,  although  the 
advance  was  not  made,  because  A.  was  either  unable  to  give  a  good 
security;  Green  y,  Lucas,  33  L.  T.,  N.  S.  584,  Mich.  S.  1875,  C.  A.;  or 
refused  to  give  it;  Fisher  v.  Drewitt,  48  L.  J.,  Ex.  32,  C.  A. ;  for  agents 
**  who  bargain  to  receive  commission  on  introduction,  have  a  right  to 
their  commission  as  soon  as  they  have  completed  their  portion  of  the 
bargain,  irrespective  of  what  may  take  place  subsequently  between  the 
parties  introduced.  Id.  33,  34,  per  Bramwell,  L.  J. ;  Lockwood  y.  Leviek^ 
8  C.  B.,  N.  8.  603;  29  L.  J.,  C.  P.  340. 

Performance.^  The  plaintiff  must  prove  a  performance  of  the  work  and 
labour  according  to  the  terms  of  the  contract ;  or  if  there  be  a  deviation 
from  those  terms,  an  assent  of  the  defendant  to  the  deviation.  Fide  ante, 
p.  558.  Thus  in  an  action  to  recover  the  value  of  a  riding  habit,  for 
which  the  defendant's  wife  had  been  measured,  but  which  was  returned 
to  the  plaintiff  on  the  day  on  which  it  was  delivered,  it  was  ruled  to  be 
incumbent  on  the  plaintiff  to  prove  that  the  habit  was  made  ac^reeably  to 
the  order.  Hayden  v.  Hay  ward,  1  Camp.  180.  So,  a  herald  who  sues  for 
making  out  a  pedigree,  is  bound  to  give  some  general  evidence  of  the 
truth  of  the  pedigree.    Townsend.  v.  I^h,  2  Camp.  191. 

Where  an  a^nt.  A.,  has,  without  the  knowledge  of  his  principal,  B., 
agreed  to  receive  from  C.  3  J>002.  as  profit  to  himself,  out  of  a  purckade  by 
A.  on  behalf  of  B.  from  C. ;  B.  on  knowing  of  the  agreement,  before  A. 
has  received  the  3,000^.,  may  adopt  A.'s  agreement  and  sue  C.  for  the 
3,000^.  Whaley  Bridge,  dkc.  Co.  v.  Green,  6  Q.  B.  D.  109.  See  also  cases 
cited  post,  pp.  576,  577. 

Value."]  In  what  manner  the  value  of  the  work  done  is  to  be  calculated 
where  there  is  a  special  contract  and  deviations  from  it,  has  been  already 
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mentioned,  pp.  545,  558.  Where  a  tradesman  finishes  work  differinp: 
from  the  specification  agreed  on,  he  is  not  entitled  to  recover  the  actual 
Talue  of  the  work  done ;  but  (if  anything)  only  the  stipulated  price,  minus 
the  sum  necessary  to  complete  the  work  according  to  the  specification. 
Th(yrnUm  v.  Place,  1  M.  &Ilob.  218;  Chapel  v.  Hickes,  2  Or.  &  M.  214. 
In  an  action  for  work  and  labour  as  a  surveyor  or  architect,  in  the 
absence  of  express  agreement,  it  is  a  question  for  the  jury  whether  the 
commission  dkarged  is,  under  the  circumstances,  a  reasonable  or  un- 
reasonable charge.  Chapman  v.  De  Tastetf  2  Stark.  294;  Upsdell  v. 
Stewart,  Peake,  193. 

Defence. 

By  Bules,  1883, 0.  xxi.  r.  3,  '*  a  defence  in  denial  must  deny  such  matters 
of  fact  from  which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are 
disputed.''  See  also  0.  xix.  r.  17,  ante,  p.  301.  By  r.  15,  ante,  p.  301, 
the  defendant  must  plead  specially  all  facts,  not  previously  stated,  on 
which  he  relies,  and  must  raise  all  such  grounds  of  defence  as  if  not 
pleaded  would  be  likely  to  take  the  plaintiff  by  surprise.  And  by  r.  20, 
ante,  p.  302,  a  bare  denial  denies  the  making  of  the  contract  in  point  of 
fact  only,  and  not  its  sufficiency  in  point  of  law. 

It  is  a  good  defence  that  the  work  was  done  under  a  special  contract 
not  executed.  Jcmes  v.  Nanney,  1  M.  &  W.  333.  Or,  that  uie  defendants, 
bein^  a  corporation,  did  not  contract  under  seal,  or  with  the  formaHties 
required  by  the  act  of  incorporation.  Cope  v.  Thames  Haven  Ry,  Co,,  3 
Exch.  841.  So  that  the  defendants,  guardians  of  a  union,  are  charged  for 
work  done  by  a  surveyor,  which  it  was  no  part  of  their  duty  to  order. 
Paine  v.  Strand  Union,  8  Q.  B.  326. 

If  the  defendant  have  received  no  benefit  from  the  work,  it  having  been 
improperly  executed  by  the  plaintiff,  the  latter  cannot  recover  anything. 
Famsworth  v.  Oarrard,  1  Camp.  38;  Montriou  v.  Jefferys,  By.  &  M.  317. 
Thus  an  auctioneer,  through  whose  ^ross  negligence  the  sale  becomes 
nugatory,  can  recover  nothing  for  his  services.  Denew  v.  Daverell,  3 
Camp.  451 ;  see  ante,  pp.  488,  489,  494.  Where  the  plaintiff  had  con- 
tracted to  repair  completely  some  chandeliers  for  102.,  and  returned  them 
incompletely  repairea,  in  an  action  for  work  and  labour  it  was  held  that 
the  plaintiff  oomd  not  recover  anything,  at  least  in  this  form  of  action, 
though  the  jury  foimd  that  the  repairs  were  worth  61,  Sinclair  v.  Bowles, 
9  B.  &  0.  92,  and  vide  ante,  pp.  558,  559.  So,  where  A.  contracts  to  do  work 
and  supply  materials  upon  the  land  of  B.  for  a  specific  sum,  to  he  paid  07i 
the  completion  of  the  whole,  A.  is  not  entitled  to  recover  anything  imtil  the 
whole  work  is  completed,  unless  it  is  shown  that  the  performance  of  the 
contract  wasprevented  by  the  default  of  B.  Appleby  v.  Myers,  L.  B.,  2 
0.  P.  651,  Ex.  Ch.  In  this  case,  the  completion  of  the  work  on  tho 
defendant's  premises  was  prevented  by  a  fire  there,  and  the  court  held 
that  by  the  contract  the  work  to  be  done  was  entire,  and  that  the  defen- 
duit  did  not  warrant  that  his  premises  should  continue  in  such  a  state  as 
to  enable  the  plaintiff  te  do  the  work.  But,  where  the  contract  is  not 
thus  entire,  the  defendant  must  pay  pro  tanio  for  the  work  done  by  the 
plaintiff.  As  where  a  shipwright  undertook  to  put  a  ship  into  thorough 
repair,  and,  before  the  work  was  finished,  required  pavment  for  the  por- 
tion done,  without  which  he  refused  to  proceed,  and  tde  ship  thereby  lost 
her  voyage,  it  was  held  that  he  was  nevertheless  entitled  to  recover  for 
aiie  work  done.  Roberts  v.  Havelock,  3  B.  A  Ad.  404.  So,  where  the  ship 
was  burnt  in  the  plaintiff's  dockyard  before  the  repairs  were  completed, 
the  plaintiff  was  held  entitled  to  recover  for  the  work  done.    Menetone  v. 
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Athaivea,  3  Burr.  1592.  And  the  same  principle  applies  where  Ihe  work 
has  been  badly  done.     Famwwrth  y.  Oarrard^  antCy  p.  565. 

Where  A.  engaged  with  defendant's  landlord  to  build  a  house  on 
defendant's  land,  and  A.  made  a  sub-contract  with  the  plaintiff  to  do  purt 
of  the  work,  and  defendant  separately  agreed  to  pay  over  to  the  plaintiff 
directly  all  money  due  for  sucn  pcu^  of  ue  work  ux>on  a  discharge  from 
A.,  it  was  held  ihat  the  defendant's  agreement  did  not  make  him  Gable  to 
the  plaintiff  for  work  and  hibour,  but  only  on  the  special  ag:reement. 
Stveding  y.  Aaplirif  7  M.  &  W.  165.  Where  the  plaintiff  asreee  to  do 
work  for  a  certain  sum  on  a  false  representation  by  defendant  of  the 
quantity  of  work  to  be  done,  he  may  repudiate  the  contract ;  but  if  he 
perform  it,  he  can  only  recover  the  stipulated  sum  in  this  action.  jSe/umy 
,v.  Fogg,  5  M.  &  W.  83. 

As  to  defence  to  action  by  a  builder,  that  the  work  was  done  under  a 
contract,  which  entitled  him  to  payment  by  his  employer,  out  of  a  apedal 
fund  only,  see  WiUiama  v.  Hathaway^  6  Ch.  D.  544. 

An  agent  entrusted  to  sell  land  for  his  principal  on  commission  is  not 
entitled  to  any  remuneration  if  he  became  himself  the  purchaser.  Solo- 
TnoM  Y.  Pender,  3  H.  &  C.  639 ;  34  L.  J.,  Ex.  95,  citing  story  on  Agency, 
§  210.    See  also  Morison  y.  Thompson,  L.  B.,  9  Q.  B.  480,  cited  poet. 

An  agent  cannot  recover  a  bribe  promised  to  induce  him  to  enter  into  a 
contract  on  behalf  of  his  principal,  even  though  the  promise  did  not  affect 
his  mind,  and  his  principal  was  not  prejudiced.  Harrington  y.  Victoria 
Graving  Dock  Co.,  3  Q.  B.  D.  549. 

As  to  the  defence  arising  under  the  Stamp  Acts  to  a  daim  for  broker- 
age, vide  ante,  pp.  245,  262. 

Election  expenses,']  By  stat.  38  &  39  Vict.  c.  84,  s.  5,  a  person  haying  a 
daim  against  a  Parliamentary  returning  officer  for  work  and  labour,  &., 
in  respect  of  an  election  (except  publication  of  the  accounts),  must,  within 
14  days  after  the  return,  send  to  him  the  particulars  of  the  daim  in 
writing,  and  he  is  liable  only  in  respect  of  claims  induded  in  such  par- 
ticulars; such  daims  are  liable  to  a  taxation  by  the  Mayor's  Court, 
London,  or  by  the  County  Court,  which  is  final  for  all  purposes. 

By  stat.  46  &  47  Vict.  c.  51,  s.  29  (2,  3),  every  claim  against  a  candidate 
at  a  Parliamentary  election  in  respect  of  any  expenses  incurred  on  account 
or  in  respect  of  the  conduct  or  management  of  such  election,  which  is  not 
sent  in  to  the  election  agent  within  14  days  after  the  return,  shall  be 
barred.  By  sect.  30,  in  the  case  of  an  action  in  a  disputed  daim  for  such 
expenses,  where  the  defendant  admits  his  liability,  but  disputes  the 
amount,  the  amount  is  to  be  referred  for  taxation,  unless  the  court  on  the 
application  of  the  plaintiff  otherwise  directs. 
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The  plaintiff,  in  an  action  for  money  paid,  must  prove,  if  denied  by  the 
defendant,  1.  The  payment  of  money  by  the  plaintiff;  2.  That  it  was  paid 
at  the  request  of  the  defendant,  and  to  his  use. 

The  payment  of  wwrncy.]  The  payment  must  be  proved  as  a  fact ;  the 
admission  of  the  payee  is  not  adinissible  against  the  defendant,  vide  ante, 
p.  70.    To  prove,  as  against  C,  payment  by  A.  to  B.  for  work  done  by  B. 
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for  Am  for  which  C.  ifi  ultimately  liable,  it  is  suffident  to  show  that  A. 
Teceived  from  B.  an  invoice  of  the  work  done,  that  on  Feb.  2dth  he  sent 
B.  a  cheque  for  the  amount,  and  on  the  next  day  reoeiyed  back  the  in- 
Toice  from  B.  with  a  receipt,  and  that  B.  receiyed  uie  chemie  on  the  26tii, 
at  9  a.m.,  and  sent  the  receipt :  the  receipt  is  then  admisfln>le  as  a  link  in 
the  eyidenoe.  This  was  held  to  be  evidence  of  payment  at  9  a.m.  on  the 
26th,  without  producing  the  cheque  or  showing  that  it  was  honoured. 
Carmarthen  &  Cardigan  By,  Co,  y.  Manchester  <k  Mil/ord  By,  Co,,  L.  B., 
8C.  P.  686. 

The  plaintiff  must  prove  that  money  was  paid ;  giving  a  security,  as  a 
bond  or  warrant  of  attorney,  is  not  sufficient ;  Taylor  v.  Higgins,  3  East, 
169 ;  Maxwell  v.  Jameson,  2  B.  &  A.  51 ;  unless,  perhaps,  where  a  bill  or 
note  is  taken  from  the  plaintiff  by  a  creditor  as  payment  of  the  defen- 
dant's debt  Barclay  v.  Oooch,  2  Esp.  571.  So,  stock  cannot  be  con- 
sidered as  money ;  NighUngal  y.  Devisme,  5  Burr.  2589 ;  unless  it  be  so 
treated  by  the  parties,  as  where  it  was  transferred  to  the  defendant  with 
the  view  to  a  sale  for  defendant's  use.    Howard  v.  Danbury,  2  0.  B.  803. 

The  plaintiff  must  prove  that  the  money  paid  was  hie  money.  Thus, 
an  under-tenant,  whose  goods  had  been  distrained  and  sold  to  strangers 
by  the  original  landlord  for  rent  due  from  his  immediate  tenant,  cannot 
maintain  an  action  for  money  paid  to  the  use  of  the  latter;  for  imme- 
diately on  the  sale  under  the  distress,  the  money  paid  by  the  purchaser 
vested  in  the  landlord  in  satisfaction  of  the  rent,  and  never  was  tne  money 
of  the  under-teuant;  Moore  v.  Fyrke,  11  East,  52;  but  it  is  otherwise 
where  the  under-tenant,  or  a  straoger,  redeems  his  goods  with  his  own 
money.  Exall  v.  Partridge,  8  T.  K,  308.  See  post,  p.  571,  and  other 
eases  there  cited. 

Be/endanfs  reqtiest,'}  The  plaintiff  must  prove  a  request  by  the  defen- 
dant, express  or  implied.  Aleaoander  v.  Vane,  1  M.  &  W.  511.  Thus, 
where  the  lessee  is  to  pay  the  lessor's  expenses  of  granting  a  lease,  and 
the  lease  has  been  granted,  the  lessor  may  recover  ms  own  solicitor's  bill 
as  money  paid  to  the  use  of  the  lessee.  OrisseU  v.  Bohinson,  3  N.  0.  10. 
A  subsequent  assent  to  the  payment  will  be  evidence  of  a  previous  re- 
quest ;  1  Wms.  Saund.  264  6,  (2) ;  and  if  there  be  a  request  to  pay,  the 
plaintiff  may  recover  the  money,  though  the  debt  so  paid  be  one  that 
could  not  be  enforced ;  e,g,,s,  time  bargain,  -^hich,  as  a  wager,  is  void  by 
8  &  9  Vict.  c.  109,  s.  18,  post,  p.  589.  Knight  v.  Cambers,  15  0.  B.  562 ; 
24  L.  J.,  C.  P.  121 ;  Bosetvamey,  Billing,  15  0.  B.,  N.  S.  316 ;  33  L.  J.,  0. 
P.  55.  See  also  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  0.  A.,  cited  ante, 
p.  555.  And  where  A.,  at  B.'s  request,  has  made  bets  for  him,  in  A.'s  name, 
and  would  incur  disqualification,  and  sustain  injury,  if  he  did  not  pay  the 
losses  consequent  on  such  bete,  A.  has,  on  the  bet  being  made,  an  irre- 
Tocable  authority  from  B.  to  pay  such  losses.  Bead  v.  Anderson,  10  Q. 
B.  D.  100 ;  13  Id,  779,  0.  A.,  diss,  Brett,  M.  R.  So  where  a  broker,  0., 
bought  for  D.  on  his  order  bank  shares  on  i^e  Stock  Exchmge  according 
to  the  custom  there,  imder  a  contract  void  by  30  &  31  Vict.  c.  29,  s.  1,  ante, 
p.  548,  0.  is  entitled  to  recover  the  price  from  D.,  provided  D.  knew  of 
the  custom ;  Seymour  y.  Bridge,  14  Q.  B.  D.  460 ;  but  not  otherwise ; 
Perry  y,  Bamett,  Id,  467;  15  Q.  B.  D.  388,  0.  A.  If  there  be  no  request, 
plaintiff  cannot  recover,  though  he  has  paid  a  legal  debt  of  the  defendant. 
Stokes  v.  Lewis,  1  T.  B.  20.  Coste  and  expenses,  incurred  by  the  mort- 
gagee, in  relation  to  the  mortgaged  property,  cannot  be  recovered  from 
uie  mortgagor,  as  money  paid.    Ex  pie,  Fewings,  25  Ch.  D,  338,  C.  A. 

Where,  in  the  absence  of  usa^^,  a  broker  purchases  stock  to  fulfil  a  con- 
tract entered  into  by  him  for  his  principal,  but  which  his  principal  refuses 


568  Action  for  Money  Paid, 

to  make  good,  he  cannot  sue  his  principal  in  this  action.  Child  v.  Jfor7«y, 
8  T.  B.  614.  So  where  the  party  to  whom  the  stock  was  contracted  to  be 
sold,  on  the  defendant's  refusal  to  transfer,  bought  the  stock  himself,  and 
sued  for  money  ^d,  to  recover  the  difference  in  the  price  of  the  stoc^,  it 
was  held  that  this  action  could  not  be  sustained.  Lightfoot  t.  Creed,  8 
Taunt.  268.  But  where  tiiere  is  a  usage  of  the  Stock  Exchange  that 
brokers  should  be  responsible  to  each  other  on  their  contracts  {vide  anUy 
p.  549),  and  the  seller's  broker  is  obliged  to  pay  money  in  consequence  of 
nis  prmdpal's  default,  he  may  reimburse  himself  in  this  form  of  action. 
Sutton  V.  Tatham,  10  Ad.  &  E.  27 ;  Bayliffe  v.  BuUerwoHh,  1  Exch.  423 ; 
PolJockv,  Stables,  12  a  B.  765 ;  Smith  v.  Lindo,  4  C.  B.,  N.  S.  395 ;  27  L. 
J.,  C.  P.  196;  5  0.  B.,  N.  8.  587;  27  L.  J.,  C.  P.  335,  Ex.  Ch.  See 
Westropp  y.  Solomon,  8  0.  B.  345.  In  such  cases  it  is  immaterial  whether 
or  not  the  principal  knew  of  the  usage.  S.  CO. ;  Orisadl  y.  Brisioice,  L. 
B.,  4  0.  P.  36,  49.  It  makes  no  difference  to  the  broker's  nght  to  recover, 
that  the  company,  in  which  the  shares  had  been  bought,  is  being  wound 
up,  and  therefore  the  shares  cannot  be  transferred  to  his  principal.  Taylor 
y.  Stray,  2  C.  B.,  N.  S.  175,  197 ;  26  L.  J.,  0.  P.  185,  287 ;  Chapman  v. 
Shepherd,  and  Whitehead  v.  Izod,  L.  R.,  2  C.  P.  228.  Where  the  broker, 
who  had  been  authorized  to  buy  shares  at  a  certain  price,  was  called  upon 
by  the  seller,  according  to  the  rules  of  the  Stock  Exchange,  to  repay  him 
a  call  due  after  the  sale,  and  paid  by  the  seller  in  order  to  enable  him  to 
transfer  the  shares,  the  principal  was  held  liable  over  to  the  broker  in 
this  action.  Bayley  y.  Wilkins,  7  C.  B.  886.  Where  the  piindpal.  P.,  has 
instructed  his  broker,  B.,  to  cany  over  {vide  ante,  p.  552)  stock  to  the  next 
settlement,  B.  may,  by  the  usage  of  the  Stock  Exchange,  close  P.'s  account, 
if  the  balance  of  differences,  due  from  P.  to  B.,  have  not  been  paid  on  the 

Say-day  of  the  current  settlement,  provided  B.  gave  P.  notice  of  the  amount 
ue  to  him  before  the  pay-day,  and  P.  have  not  paid  or  secured  the 
amount,  and  B.  may  sue  P.  for  any  balance  due.  Davie  v.  Howard,  24  Q. 
B.  D.  691.  And  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of 
the  principal,  whereby  he  will  be  unable  to  take  up  the  stock,  which  the 
broker  has  bought  for  him  on  his  own  credit,  the  broker  is  justified  in 
immediately  sellmg  the  stock,  and  claiming  the  difference  against  the  bank- 
rupt's estate,  subject  to  a  set-off  for  any  loss  arising  to  the  estate  from 
such  sale  being  made  before  the  settling  day,  the  customaiy  time  for  selling 
out  stock,  on  defaidt  of  the' principal  to  iake  it  up  {vide  ante,  p.  553). 
Scrimg€Our*8  Claim,  L.  B.,  8  Ch.  921 ;  see  also  Crowley  s  Claim,  L.  B.,  18 
E<}.  182.  Where  the  broker  is,  otherwise  than  through  the  fault  of  his 
prmcipal,  imable  to  meet  his  engagements,  and  thereby  becomes  a  de- 
faulter imder  the  Stock  Exchange  rules  (r.  177  of  1890,  ante,  p.  554),  and 
his  contracts  are  closed  in  accordance  with  those  rules,  his  principal  is  not 
bound  to  indemnify  him  against  the  loss  thereby  occasioned  to  him. 
Duncan  v.  Hill,  L.  K.,  8  Ex.  242,  Ex.  Ch.  Secus,  where  the  principal  has 
assented  to  the  closing  of  the  contract  made  for  him,  and  has  declined  to 
exercise  his  right  of  taking  it  up  himself,  or  of  having  it  transferred  to 
another  broker.    Hartas  v.  Rihhone,  22  Q.  B.  D.  254,  C.  A. 

There  is  an  implied  agreement  between  the  ori^nal  lessee  and  each 
successive  assignee  of  a  term,  that  the  latter  shall  mdemnify  the  former 
from  liability  on  breaches  of  the  covenants  of  the  lease  during  me  possession 
of  the  assignee;  such  agreement  is  implied,  although  eadi  assignee  ex- 
pressly covenants  to  indemnify  his  immediate  assignor  against  all  sub- 
sequent breaches ;  the  lessee  is  m  the  position  of  a  surety  to  the  lessor  for 
the  assignee.  MouU  y.  Oarrett,  L.  E.,  5  Ex.  132 ;  L.  B.,  7  Ex.  101,  Ex.. 
Ch. ;  and  see  Roberts  v.  Crowe,  L.  E.,  7  C.  P.  636,  per  Willes,  J. ;  and 
Crouch  V.  Tregonning,  L.  E.,  7  Ex.  88.    The  damages  recoverable  are  the 
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actual  loss  snstained.  Russell  y.  Shoolhred,  29  Oh.  D.  254,  0.  A.  As  to 
recoyery  by  lessee  against  the  assignee  under  this  indemnity  of  costs,  to 
which  he  has  been  put  by  the  action  against  him,  by  the  lessor  for  breaches 
of  ooyenant,  see  Howard  y.  Lovegrove,  L.  R.,  6  Ex.  43.  As  to  indemnity 
against  liability  under  the  Directors*  Liability  Act,  1890,  see  sect.  4,  pctsl, 
p.  852. 

A  legal  obligation  to  pay  for  another's  benefit  will  be  equiyalent  to  a 
preyious  request ;  as  where  one  person  is  surety  for  another  and  is  called 
on  to  pay,  the  money  paid  may  be  recoyered,  though  not  paid  by  the 
desire  of  the  principd.  Per  Ld.  feenyon,  Exall  y.  Partridge,  8  T.  B.  310. 
See  also  Johnson  y.  B,  Mail  8,  Packet  Co,,  L.  B.,  3  C.  P.  38.  So  if  one 
co-bail  pay  the  whole  debt.  Belldon  y.  Tankard,  1  Marsh.  6.  So  if  an 
accommodation  acceptor  be  sued  on  default  of  the  drawer  to  pay,  the 
acceptor  may  recoyer  in  this  action ;  and  he  may  sue  alone  though  the 
loan  was  in  fact  adyanced  on  account  of  the  plaintiff  and  his  partner,  and 
paid  out  of  their  joint  funds.  Driver  y.  Burton,  17  Q.  B.  989 ;  21  L.  J., 
Q.  B.  157.  So  the  indorser  of  a  bill  who  has  been  sued  by  the  holder  and 
paid  him  part  of  the  amoimt  of  the  bill,  may  recoyer  that  amount  in  an 
action  for  money  pcdd  against  the  acceptor.  Pownal  y.  Ferrand,  6  B.  & 
0.  439.  See  also  Ex  pie.  Bishop,  15  Oh.  D.  400,  0.  A.,  whence  it  appears 
that  the  indorser  may  also  recoyer  the  interest  which  he  has  been  com- 
pelled to  pay.  But  if  the  drawer  yoluntarily  pays  the  holder  of  a  bill 
which  he  bad  drawn  and  indorsed  for  the  accommodation  of  the  acceptor 
without  haying  receiyed  any  notice  of  dishonour  or  any  request  from  the 
acceptor  to  pay  it,  he  cannot  sue  the  latter  for  money  paid ;  for  there  must 
be  either  legal  obligation  or  request.  Sleigh  y.  Sleigh,  5  Exch.  514.  A 
person  who  pays  a  bill  for  the  honour  of  one  of  the  parties  to  it  may  sue 
nim  for  money  paid.  But  he  must  proye  noting  or  protest  before  the 
payment.  Vandewall  y.  Tyrrell,  M.  &  M.  87,  as  explained  in  Geralopuh 
V.  Wieler,  10  0.  B.  707 ;  20  L.  J.,  0.  P.  105.  When  an  executor  has  paid 
legacies  in  full  and  is  afterwards  obliged  to  pay  the  legacy  duty,  it  was 
held,  in  Foster  y.  Ley,  2  N.  0.  269,  tiiat  ne  might  recoyer  the  amount  paid 
for  duty  in  an  action  for  money  paid  against  the  legatee.  See  Bate  y. 
Payne,  13  Q.  B.  900. 

Where  seyeral  are  sureties,  and  one  is  compelled  to  pay  the  whole,  he 
may  recoyer  in  this  action  from  each  of  his  co-sureties  a  rateable  propor- 
tion of  the  money  so  paid.  Cowell  y.  Edwards,  2  B.  &  P.  268 ;  Deering  v. 
Winchelsea,  EL,  Id,  270.  A  co-surety  may  sue  as  soon  as  he  has  paid 
more  than  his  rateable  share,  but  not  till  then.  Davies  y.  Humphreys, 
6  M.  &  W.  153,  168,  169 ;  Expte,  Snowdm,  17  Oh.  D.  44.  0.  A.  He  may 
pay  the  debt  when  due  without  waiting  for  a  demand  or  an  action,  and 
may  then  sue  for  contribution.  Pitt  y.  Purssord,  8  M.  &  W.  538.  Tho 
amount  recoyerable  from  each  co-surety  is  ascertained  by  reference  not  to 
the  number  of  principals  but  to  the  number  of  sureties ;  Kemp  y.  Findeu, 
12  M.  &  W.  421 ;  and  at  law  the  contribution  was  in  proportion  to  tho 
number  of  the  co-sureties  without  regard  to  their  solvency ;  Cowell  y. 
Edwards,  2  B.  &  P.  268,  269 ;  Browne  y.  Lee,  6  B.  &  0.  689,  696 ;  but  in 
equity  he  was  entitled  to  contribution,  taking  into  account  the  numbers  of 
solvent  co-sureties  only.  Peter  v.  Bich,  1  Oh.  Eep.  19 ;  Hole  y.  Harrismt, 
1  Oh.  Oas.  246 ;  Dallas  y.  Walls,  29  L.  T.,  N.  S.  599,  L.  0.  &  L.  JJ..  M.  T. 
1873.  See  notes  to  Deeringy,  Winchelsea,  El, ,  supra,  and  White  and  Tudor's 
Lead.  Oases  in  Equity,  6th  ed.  p.  120.  Under  the  J.  Act,  1873,  s.  25  (11), 
ante,  p.  300,  the  riile  of  equity  now  preyails.  See  Lowe  y.  Dixon,  16  Q. 
B.  D .  455,  post,  p.  570.  Where  A. ,  B.  and  0.  became  sureties  for  D.  by  three 
separate  bonds,  and  one  of  them  was  compelled  to  pay  D.'s  debt,  each  of  the 
otners  must  contribute  in  proportion  to  the  amount  in  their  respectiye  bonds. 
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Deering  y.  Winehelsea,  EL  of,  an<e,  p.  669.  And  even  altiiioiigh  A.  did  not 
know  when  he  became  surety  that  £•  and  C.  were  also  suretie8.  Craffthome 
T.  Swinbumef  14  Yee.  160, 16d,^Ld.  Eldon,  C.  A  surety.  A.,  is  entitled 
to  the  benefit  of  any  security  his  co-surety,  B.,  has  taken  from  the  piin- 
dpiJ  debtor,  C,  although  B.  consented  to  be  surety  only  on  the  terms  of 
haying  the  security,  and  A.  when  he  became  surety  did  not  know  of  the 
agreement  for  security.  Sted  y.  Dixon,  17  Gh.  D.  825.  See  also  Atkint 
y.  Arcedeckne,  24  Oh.  D.  709.  The  diyision  of  the  security  is  to  be  continued 
imtil  it  is  exhausted  or  the  co-sureties  haye  been  repaid.  Btrridge  y. 
Berridge,  44  Oh.  D.  168.  In  these  cases  the  true  nature  of  the  transac- 
tion itself  is  to  be  considered  without  regard  to  the  f  oim  of  the  instrument 
by  which  the  relation  is  created.  Reynolds  y.  Wheeler,  10  C.  B.,  N.  S. 
561,  566;  30  L.  J.,  C.  P.  350,  351,  per  Williams,  J.    Thus,  where  the 

!»lainti£E  had  drawn  a  bill  which  C.  accei>ted,  and  the  defendant  indorsed 
both  plaintiff  and  defendant  putting  their  names  for  C.'s  accommodation}, 
the  pliaintifF  haying  been  obUged  to  pay  the  bilL,  was  held  entitled  to 
recoyer  contribution  against  the  defendant  as  co-surety.  S.  C.  So  where 
the  defendant  and  plamtiff  both  indorsed  a  promissory  note  of  C.  as  sure- 
ties for  him,  the  d^endant  signing  first.  Macdonala  y.  Whitfield,  8  Ap. 
Ca.  733,  P.  C,  ante,  p.  383.  Where  two  are  jointly  liaUe  for  the  expenses 
incurred  for  their  common  benefit,  and  one  dies,  the  surviyor  who  pays  the 
whole  may  sue  the  executor  of  the  deceased  for  money  paid  for  the  defen- 
dant as  executor.  Prior  y.  Rembrow,  8  M.  &  W.  873;  semb.  accord. 
Batard  y.  ffawee,  2  E.  &  B.  287 ;  22  L.  J.,  Q.  B.  443.  See  also  BamekOl 
y.  Edwards,  post,  p.  571.  If  premises  are  let  to  seyeral  persons  for  the  use 
of  a  company  or  partnership  of  which  the  lessees  are  members,  and  one  of 
them  is  called  upon  to  pay  rent,  he  may  sue  the  co-lessees  for  contribu- 
tion. Boulter  y.  Peplow,  9  0.  B.  493 ;  19  L.  J.,  0.  P.  190.  So  if  one  of  a 
managing  committee  is  obliged  to  repay  a  loan  borrowed  for  a  club  by 
authority  of  the  committee,  he  may  recoyer  contributions  from  each  of 
the  others.  MourUcashd,  EL  o/y.  Barber,  14  G.  B.  53;  23  L.  J.,  G.  P. 
43.  If  one  partner  adyance  to  another  the  capital  which  the  latter  is  to 
contribute  to  the  Joint  capital,  he  may  sue  for  the  amount.  French  y. 
Styring,  2  0.  B.,  N.  S.  357 ;  26  L.  J.,  C.  P.  181.  A  partner  who  pays  a 
note  in  which  he  has  joined  some  of  the  other  partners,  may  sue  them  for 
contribution  in  this  action,  though  the  money  raised  on  it  was  for  partner- 
ship purposes.  Sedgwick  v.  Daniell,  2  H.  &  N.  319 ;  27  G.  J.,  Ex,  116. 
In  calculating  the  amount  of  contribution  the  number  of  solvent  partners 
only  is  to  be  considered.  Lowe  y.  Dixon,  16  Q.  B.  D.  455,  vide  ante^ 
p.  569.  One  partner  cannot,  howeyer,  in  general  sue  another  in  this 
form  of  action  for  contribution  to  a  joint  partnership  liability.  Brown  y. 
Tapscott,  6  M.  &  W.  119,  123 ;  WorraXl  y.  Grayson,  1  M.  &  W.  166.  The 
partnership  account  must  first  be  taken.  One  tenant  in  common  of  a 
nouse,  who  expends  money  on  repairs  thereon,  cannot  sue  his  co-tenant 
for  contribution.    Leigh  y.  Dickeson,  13  Q.  B.  D.  60,  G.  A. 

As  a  general  rule  tms  action  does  not  lie  for  contribution  or  indemnity 
against  a  person  jointly  engaged  with  the  plaintiff  in  doing  a  wrongful 
act  by  which  the  plaintiff  is  put  to  expense ;  Merrywealther  y.  Nixon,  8 
T.  B.  186 ;  or  where  money  is  paid  in  furtherance  of  an  ill^al  transac- 
tion. MitcheU  y.  Cockburne,  2  H.  Bl.  379 ;  Auberty.  Maze,  2  B.  &  P.  371. 
But  where  the  plaintiff  was  not  aware  that  the  transaction  was  ill^al,  or 
where  its  nature  is  doubtful,  he  may  sue  on  the  implied  contract  to 
indemnify.  Belts  y.  Gibbins,  2  Ad.  &  E.  57 ;  Pearson  y.  SkdUm,  1  M.  & 
W.  504 ;  and  see  Dixon  y.  Fawcus,  30  L.  J.,  Q.  B.  137 ;  1  Smith's  Lead. 
Oa&,  notes  to  Lampleigh  y.  Braithwait;  and  post,  pp.  590,  591.  So  a 
trustee.  A.,  is  entitled  to  contribution  from  his  co-trustee,  B.,  in  respect  of 
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liability  for  a  joint  breach  of  trust  in  making  an  nnautborized  inyestment; 
Jlamekill  y.  Edioards,  31  Oh.  D.  100 ;  and  in  the  event  of  B.'s  death  hiB 
executors  are  liable.  S.  C.  So  a  director  of  a  compcoiy,  liable  under  the 
Directors'  Liability  Act,  1890,  s.  3,  is  entitled,  under  sect.  5,  to  contri- 
bution from  his  co-directors ;  vide  post,  p.  852. 

A  notice  to  the  party  by  whom  an  indemnity  is  given  is  not  necessary 
before  defending  an  action ;  but  if  such  notice  be  given,  and  he  refuse  to 
defend  the  action,  he  is  estopped  from  saying  that  the  person  indemnified 
-was  not  bound  to  pay  the  money.  Duffield  v.  Scott,  3  T.  B.  374 ;  and  see 
Jones  V.  Williams,  7  M.  &  W.  493.  The  only  effect  of  want  of  such 
notice  is  to  let  in  proof  that  the  course  pursued  was  not  justified  under 
the  circumstances,  but  the  onus  lies  on  the  person  indemnif3dng.  Smith 
V.  Compton,  3  B.  &  Ad.  408.  And  if  knowledge  of  an  action  be  brought 
home  to  the  party  indemnifying,  and  he  leave  the  defence  to  the  party 
indemnified,  the  latter  is  not  bound  to  defend,  but  may  compromiBe  the 
action  to  the  best  of  his  judgment,  and  sue  for  money  paid,  though  the 
action  might  perhaps  have  been  defended  with  success.  Fettman  v.  KeUty 
9  0.  B.  701 ;  19  L.  J.,  0.  P.  325.  A  cegtui  que  trust  cannot,  however,  re- 
cover against  his  trustee  what  he  alleges  he  has  been  compelled  to  pay 
through  a  breach  of  trust  by  the  trustee,  without  showing  that  the  loss 
was  in  fact  occasioned  by  such  breadi  of  trust.  Parker  v.  Lewis,  L.  B., 
8  Ch.  1035,  1056.  Where  an  action  is  brought  against  a  surety  who  lets 
judgment  go  by  default,  there  being  no  good  defence,  he  cannot  recover 
the  costs,  unless  the  writ  was  the  first  notice  of  default,  in  which  case  the 
costs  of  tiie  writ  can  be  recovered.  Pierce  v.  Williams,  23  L.  J.,  Ex.  322. 
But  where  A.,  who  is  indemnified  by  B.,  reasonably  defends  an  action,  he 
may  recover  against  B.  the  costs  of  sudi  action.  Hornby  v.  Cardwell,  8 
Q.  B.  D.  329,  per  Brett  and  Cotton,  L.JJ. 

To  support  this  action,  it  must  appear  either  that  the  defendant  was 
primarily  liable  to  the  third  party  to  pay  the  money,  or  that  it  was  paid, 
or  the  liability  incurred,  by  the  plaintiff  at  his  express  or  implied  request, 
or  on  his  guarantee.  See  Brittain  v.  Lloyd,  14  M.  &  W.  762 ;  Letuis  v. 
Campbell,  8  G.  B.  541.  '*  Where  a  person's  ^fooda  are  lawfully  seized  for 
anotner's  debt,  the  owner  of  the  ^ods  is  entitled  to  redeem  them  and  to 
be  reimbursed  by  the  debtor  agamst  the  money  paid  to  redeem  them,  and 
in  the  event  of  the  goods  beine  sold  to  satisfy  the  debt,  the  owner  is  en- 
titled to  recover  the  value  of  mem  from  the  debtor."  Edmunds  v.  WaU^ 
iwfl/brd,  uaB.  D.  811,  814,  0.  A.  See  TA*  OrcAw,  15  P.  D.  38.  There- 
fore  where  the  goods  of  A.  on  the  premises  of  B.  are  distrained  for  rent, 
and  A.  is  oblig^  to  pay  the  rent  to  redeem  them,  B.  is  liable  to  A.  in 
this  form  of  action,  for  the  sum  so  paid ;  Exall  v.  Partridge,  8  T.  B.  308 ; 
BO  where  the  tenant  is  compelled  to  pay  landlord's  tax  by  distress,  the 
action  lies.  Dawson  v.  Linton,  5  B.  &  A.  521.  So,  too,  when  the  tenant  of 
land,  liable  by  prescription  to  repair  a  public  bridffe,  is  fined  for  non- 
repair on  indictment,  ne  may  reimburse  nimself  by  Siis  action  against  his 
landlord;  per  cur,.  Baker  v.  Greenkill,  3  Q.  B.  163.  So  in  cases  of  rates 
levied  on  the  lessee  in  respect  of  such  liability,  if  he  has  not  covenanted 
to  nay  them,    lb, 

!But  where  A.'s  goods  are  seized  on  the  land  of  B.  for  a  tithe  rent- 
charge,  B.  is  not  liable  to  indemnify  A.,  for  the  rent-charge  issues  only 
out  of  the  land,  and  is  not  a  personal  charge  on  B.  Qriffinhoofe  v. 
Daubuz,  5  E.  &  B.  746;  25  L.  J.,  Q,  B.  237,  Ex.  Ch.  So  where  A.  and 
B.  were  imder-tenante  of  adjoining  houses  which  were  held  of  the  free- 
holder imder  one  lease,  and  A.  was  compelled  to  pay  the  whole  rent 
reserved  by  that  lease,  he  could  not  sue  B.  at  law  for  a  contribution  as 
money  paid  to  his  use.  Hunter  v.  Hunt,  1  C.  B.  300.  Tindal,  C.  J., 
suggested  that  A.  might  have  a  remedy  in  equity.    Id,  305.    Where, 
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however,  A.  let  land  to  B.,  who  assigned  the  lease  as  to  part  thereof  to  C. 
at  au  apportioned  rent,  and  undenet  the  residue  to  D.,  and  C,  under 
threat  of  distress  from  A.,  paid  him  the  whole  rent  reserved  by  the  lease : 
it  was  held  that  C.  had  no  right  of  contribution  against  D.,  as  they  were 
under  no  common  obligation.  Johnson  y.  Wildf  44  Ch.  D.  146.  In  Eng- 
land y.  Marsdenf  L.  R.,  1  C.  P.  529,  it  was  held  that  if  the  plaintiff  ad- 
lowed  his  goods  to  remain  on  the  defendant's  premises  with  his  knowledge, 
.  but  without  his  express  request,  until  rent  became  due,  and  the  landlord 
distrained,  he  could  not  recover  from  the  defendant  the  rent  and  expenses 
he  so  paid ;  this  decision  was,  however,  virtually  overruled  by  the  C.  A- 
in  Edmunds  y.  Walling/ord,  ante,  p.  571. 

Where  A.  paid  the  funeral  expenses  of  his  deceased  daughter  during 
her  husband  s  absence,  the  husband  was  held  liable  to  A.  Jenkins  v. 
Tucker,  1  H.  Bl.  90;  accord,  Ambrose  v.  Kerrison,  10  C.  B.  776;  20  L.  J., 
0.  P.  135.  So  where  the  wife  was  living  apart  from  her  husband,  and 
the  plaintiff,  in  whose  house  she  died,  knew  where  he  was  and  did  not 
apply  to  him  before  burying  her.  Bradshaw  y.  Beard,  12  C.  B.,  K.  S. 
344 ;  31  L.  J.,  0.  P.  273. 

But  it  is  not  sufficient  that  the  defendant  has  agreed  with  the  plaintiff 
to  pay  the  money  to  the  third  party.  Thus  where  the  landlord  is  called 
upon  to  pay  the  taxes,  to  whicn  a  landlord  is  primarily  liable,  but  which 
his  tenant  is  by  special  agreement  bound  to  pay,  he  cannot  sue  the  tenant 
for  money  paid.  Spencer  y.  Parry,  3  Ad.  &  E.  331 ;  and  see  Lubbock  v. 
Tribe,  3  M.  &  W.  607.  So  where  the  transferee  of  shares  in  a  company 
omits  to  register  the  transfer,  and  the  transferor  is  consequently  obliged 
to  pay  calls  subsequent  to  the  sale,  he  cannot  recover  the  amount  from 
the  transferee  as  money  paid ;  but  a  special  action  for  not  registering  is 
the  proper  remedy ;  Sayles  v.  Blane,  14  Q.  B.  205 ;  aliter,  if  the  defendant 
have  requested  the  plaintiff  to  pay.     See  ante,  p.  551. 

An  accommodation  acceptor,  who  has  defended  an  action  on  the  bill  at 
the  request  of  the  drawer,  may  recover  the  costs  of  such  action  as  money 
paid.  Howes  v.  Martin,  1  Esp.  162 ;  accord,  Oarrard  v.  Cottrdl,  10  Q.  B. 
679.  And  such  request  is,  it  seems,  implied.  See  StraMon  v.  Mathews,  3 
Exch.  48,  following  Jones  v.  Brooke,  4  Taunt.  464.  But  the  indorser  of  a 
bill  who  has  been  sued  by  the  holder  and  paid  the  amount,  cannot  recover 
the  costs  of  the  former  action;  for  the  custom  of  merchants  does  not 
make  an  acceptor  liable  for  the  costs  of  actions  against  subsequent 
holders.  Dawson  v.  Morgan,  9  B.  &  0.  618.  Bail  may  recover,  as  money 
paid,  the  expenses  incurred  by  them  in  taking  their  principal ;  but  not 
the  costs  of  an  action  against  them  to  recover  these  expenses  unadvisedly 
defended.  Fisher  y.  Fallows,  5  Esp.  171.  If  one  of  two  parties  to  an 
award  take  it  up  and  pays  the  whole  expense  of  it,  the  award  directing 
each  party  to  pay  only  one  half,  he  cannot,  unless  the  amount  due  has 
been  ascertained  by  the  award  or  by  taxation,  recover  half  from  the  otiier 
as  money  paid.  Bates  v.  Townley,  2  Exch.  152.  Secus  when  it  has  been 
80  ascertained.  Semble,  S.  G.  Even  though  the  submission  is  silent  as 
to  costs.  2  Ohitty,  157,  n. ;  2  Tidd.  9th  &L  831 ;  Orove  v.  Cox,  1  Taunt 
165. 

Money  paid  lies  against  a  shipowner  for  money  supplied  to  the  captain, 
either  in  a  foreign  or  English  port,  for  the  necessary  repairs  or  use  of  the 
ship.  Robinson  y.  Lyall,  7  F^ce,  592.  But  only  where  the  necessity  is 
60  pressing  that  the  owner  himself  cannot  be  consulted  without  prejudice 
and  delay.    Johns  v.  Simons,  2  Q.  B.  425.    See  further,  ante,  pp.  562, 563. 

Where  a  carrier,  by  imstake,  delivered  to  B.  goods  oonsigned  to  C,  and 
B.  appropriated  them,  and  the  carrier  on  demand  without  action,  paid  G. 
the  value,  it  was  held  that  the  carrier  might  recover  from  B.  the  sum  so 
paid,  as  money  paid  to  his  use.    Brown  v.  Hodgson,  4  Taunt.  189.    See 
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8ilU  V.  Laingy  4  Camp.  81 ;  Spencer  v.  Parry y  3  Ad.  &  E.  331,  338;  and 
Coles  V.  Bulmany  6  C.  B.  184. 

Generally,  if  a  party  be  compelled  to  pay  money  in  consequence  of  bis 
own  neglect ;  Capp  v.  Topharriy  6  East,  392 ;  or  breacb  of  duty ;  Pitcher 
y.  Bailey y  8  East,  171 ;  tbougb  for  tbe  benefit  of  another,  the  law  implies 
no  promise  on  the  part  of  the  other  to  repay  him. 


ACTION  FOR  MONEY  LENT. 

Evidence  of  loan,"]  In  an  action  for  money  lent,  the  plaintiff  will  have 
to  prove  the  loan  of  his  money.  Of  this  a  promissory  note  given  by  ihe 
defendant  to  the  plaintiff  is  not  alone  evidence.  Cary  v.  Gerrishy  infra. 
It  is  not  sufficient  merely  to  prove  the  payment  of  money  to  the  defen- 
dant, for  in  such  case  the  presumption  is  that  the  money  is  paid  in  liqui- 
dation of  an  antecedent  debt.  Welch  v.  Seaborny  1  Stark.  474.  But  if  the 
plaintiff  can  show  any  money  transactions  between  the  defendant  and 
himself  from  which  a  loan  may  be  inferred,  or  any  application  by  the  de- 
fendant to  borrow  money  at  the  time,  this,  couplea  with  the  payment,  will 
be  evidence  of  a  loan,  (fary  v.  Oerriahy  4  Esp.  9.  When  a  parent  advances 
money  to  a  child,  it  is  presumed  to  be  by  way  of  gift.  Per  Bailey,  J., 
Hick  V.  KeaUy  4  B.  &  C.  71.  Where  money  is  advanced  by  A.  to  B.  as  a 
gift,  B.'s  assent  will  be  assumed,  but  if  B.  decline  to  accept  the  money 
except  as  a  loan,  the  advance  becomes  one  of  loan.  Hill  v.  WiUony  L.  B., 
8  Ch.  888.  A  transfer  of  stock  may  be  evidence  of  a  loan  of  money. 
Howard  y.  Danburyy  2  C.  B.  803.  'miere  the  defendant  was  heard  to  ask 
for  a  loan,  and  the  plaintiff  then  handed  him  a  bank-note,  of  which  the 
amount  was  not  shown,  the  plaintiff  cannot  recover  more  than  5/.  as 
principal,  for  that  is  now  the  smallest  note  in  circulation.  Lawion  v. 
Sweeney y  8  Jur.  964,  M.  T.  1844,  Ex.  An  I  0  U  is  not  evidence  of  money 
lent.  Semhle  per  cur.  in  Fesenmayer  y.  Adcocky  16  M.  &  W.  449.  Contray 
Douglas  v.  HolmCy  12  Ad.  &  E.  641,  but  quasrcy  see  10  L.  J.,  Q.  B.  43.  If 
A.  lend  money  to  B.,  who  contracts  **  to  repay  on  demand  or  to  execute 
a  mortgage,"  A.  may  recover  for  money  lent  on  B.'s  refusal  to  execute. 
Bristowe  v.  Needhaniy  9  M.  &  W.  729.  Where  the  plaintiff  advances 
money  to  the  defendant,  for  which  the  defendant  deposits  a  security 
which  is  to  be  returned  "  upon  repayment,"  a  return,  or  offer  to  return, 
is  not  a  condition  precedent  to  the  riffht  of  recovery  for  money  lent. 
Scott  v.  Parker,  1  Q.  J3.  809 ;  Lawton  v.  Newlandy  2  Stark.  73.  Where  A., 
at  the  request  of  B.,  agreed  to  lend  C.  money  on  D.'s  guarantee,  and  did 
so,  receiving  the  following  memorandum  signed  by  C.  and  I) :  *'  We 
jointly  and  severally  owe  you  60^. ; "  it  was  held  that  there  was  evidence 
of  a  loan  to  C.  and  D,  jointly,  or  of  an  account  stated  with  them.  Buck 
v.  Hurst y  L.  B.,  1  C.  P.  297.  On  a  declaration  containing  special  counts 
on  debentures,  and  counts  for  money  lent,  and  interest,  the  debentures 
were  rejected  as  evidence  on  the  special  counts  for  want  of  proper  stamps, 
but  were  held  admissible  to  show  that  they  were  void  as  deoentures ;  and 
the  plaintiff  was  therefore  entitled  to  recover,  on  the  common  counts,  the 
loan  with  interest,  for  which  the  debentures  had  been  given  as  collateral 
securities.  Enthoven  v.  Hoylcy  13  C.  B.  373 ;  21  L.  J.,  0  P.  100.  See  as 
to  interest.  Action  for  interesty  posty  p.  593. 

Where  a  married  woman  is  entitled  to  pledge  her  husband's  credit  for 
necessaries,  money  advanced  her  to  procure  such  necessaries,  may  now  be 
recovered  from  her  husband  by  the  person  who  advanced  it.    Jenner  v. 
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Morris,  3  D.  F.  &  J.  46 ;  30  L.  J.,  Ch.  360 ;  Davidson  y.  Wood,  1  D.  J.  ft 
S.  465;  32  L.  J.,  Ch.  400. 

In  ordinazy  trading  paitnerahips,  one  partner  is  presomed  to  h&vB 
authority  to  bind  the  reet,  by  borrowing  money  for  partnerahippurpoees, 
and  the  other  partners  will  be  liable  to  pay.  Fisher  y.  Tayler,  2  Uaie,  21 8 ; 
Rothwell  y.  Humphreys^  1  Esp.  406 ;  Story  on  Partnership,  s.  102.  But, 
if  one  partner  open  a  banking  account  on  behalf  of  the  fiim  in  his  own 
name,  this  presumption  will  not  extend  so  as  to  bind  the  other  partners. 
Alliance  Bank  y.  Kearsley,  L.  B.,  6  C.  P.  433.  In  the  case  of  a  mining 
concern,  carried  on  by  a  company,  no  such  authority  to  borrow  is  to  be 
presumed ;  the  power  must  be  giyen  by  the  original  settlement,  or  by  the 
consent  of  every  shareholder.  Ridcetts  v.  Bennett,  4  C.  B.  686 ;  Brown  y. 
Byers,  16  M.  &W.  252;  Burmester  y.  N<yrris,  6  Exch.  796;  21  L.  J.,  Ex. 
43.  If,  howeyer,  mining  be  carried  on  as  a  trade  by  an  ordinary  priyate 
partnership,  under  a  deed  of  partnership,  the  ordinary  authority  to  bind 
each  other  exists.  Broum  y.  Kidger,  3  H.  &  N.  853;  28  L.  J.,  Ex.  66. 
As  to  authority  of  agent  to  borrow,  see  Montaignac  y.  Shitta,  15  Ap.  Ca. 
357,  P.  C. 

A  loan  of  money  secured  by  a  mortgage  is  recoverable  as  money  lent, 
if  there  be  no  covenant  to  pay  the  amount.  Yates  v.  Aston,  4  Q.  fi.  182. 
But  where  a  simple  loan  of  money  is  secured  by  a  covenant  to  repay  the 
money,  the  creditor's  only  remedy  is  on  the  covenant.  Edwards  y.  Bates, 
7  M.  &  Gr.  590;  Baher  v.  Harris,  9  Ad.  &  E.  532;  Mathew  y.  Blackmore^  1 
H.  &  N.  762 ;  26  L.  J.,  Ex.  150.  And  a  mere  acknowled^ent,  in  a  deed, 
of  a  debt  being  due  will  amount  to  a  covenant  to  pay  it,  if  such  an  inten- 
tion to  enter  into  a  covenant  appear  on  the  deed ;  Courtney  v.  Taylor,  6  !£. 
&  Or.  851 ;  Saunders  y.  Milsome,  L.  E.,  9  Eq.  573 ;  but  this  is  not  the  case 
where  the  adniowledgment  is  made  for  a  collateral  purpose.  Courtney  v. 
Taylor,  supra ;  Marryat  y.  Marryat,  28  Beav.  224 ;  29  L.  J.,  Ch.  665. 
It  is  a  d^ence  that  a  simple  contract  has  been  subsequently  merged 
by  a  security  of  a  higher  nature.  Vide  Merger,  post,  p.  660.  In  each  of 
the  above  cases  an  amendment  would  now,  no  doubt,  be  readily  allowed, 
vide  ante,  p.  286,  and  these  decisions  are,  therefore,  of  much  less  impNort- 
auce  than  they  formerly  were.  The  defendant  authorized  S.,  his  solicitor, 
to  borrow  lOOZ.  on  mortgage,  ^ving  him  the  title-deeds  for  thd  purpose. 
S.  borrowed  400^  of  the  plaintiff,  forging  the  defendant's  signature  to  a 
mortgage  deed  for  that  amount,  and  appropriated  the  money  to  his  own 
use,  but  afterwards  advanced  190L  to  the  aefendant,  taking  from  him  a 
mortga^  to  a  third  person ;  and  it  was  held  that  the  plaintift  had  no 
cause  of  action  against  the  defendant,  even  to  the  extent  of  lOOZ.  Painter 
V.  Abel,  2  H.  &  C.  113 ;  33  L.  J.,  Ex.  60.  The  common  law  right  of  a 
pawnbroker  to  recover  the  balance  due  to  him  after  the  sale  of  a  pledge, 
IS  not  affected  by  a  special  pawn-ticket  given  under  the  Pawnbrokers  Act, 
1872  (35  &  36  Vict.  c.  93),  s.  24.     Jones  v.  Marshall,  24  Q.  B.  D.  269. 

Money  of  a  customer  at  a  banker's  on  an  ordinary  banking  account,  is 
money  lent,  and  if  left  for  six  years  without  acknowledgment  the  right 
to  recover  it  may  be  barred.  Pott  v.  Ciegg^  16  M.  &  W.  321 ;  see  Pol- 
lard y.  Ogden,  2  E.  &  B.  459 ;  22  L.  J.,  Q.  B.  439.  As  to  a  deposif 
account,  see  Atkinson  v.  Bradford,  &e.  Building  Soc,,  cited  pogt,  p.  649. 
If  notes  be  left  by  the  customer,  and  the  banker  give  a  reoeipt  for  the 
amount*  as  cash,  and  the  notes  turn  out  to  be  worthless,  the  customer 
cannot  claim  credit  for  the  amount  as  money  lent,  or  had  and  received, 
unless  the  banker  has  bought  the  notes  or  Committed  laches.  Timmins  v. 
Gibbins,  18  Q.  B.  722 ;  21  L.  J.,  Q.  B.  403.  But  where  C,  the  agent  of 
a  banker,  B.,  to  whom  B.  sent  the  bills  of  his  customer,  A.,  for  collection, 
received  the  amount,  but  failed  before  he  remitted  the  proceeds  to  B.,  B. 
was  held  liable  for  the  amount  to  A.    Mackersy  v.  Bamsays,  9  CI.  &  F.  818. 
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In  an  action  for  money  had  and  received,  the  plaintiff  may  be  compelled 
by  a  |>roper  defence  to  proye  the  receipt  of  the  money  by  me  defendant, 
and  his  own  title  to  recover  it  as  received  for  him. 

This  action  has  always  been  regarded  as  an  equitable  action,  and  was 
formerly  held  to  lie  whenever  the  defendant  was  '*  obliged  by  the  ties  of 
natural  justice  and  eauity  to  refund  the  money.'*  Moees  v.  Macferlan^  2 
Burr.  1012,  'per  Ld.  Manfi^eld;  see  Rogers  v.  Ingham,  3  Oh.  D.  351.  This 
definition  was,  however,  found  too  vague,  and  the  following  cases  will 
show  the  conditions  necessary  to  sustain  a  claim  for  money  had  and 
received. 

R^eipt  of  money.l  The  plaintiff  must  prove  that  money  has  been 
received ;  and  therefore  an  action  for  mon^  had  and  received  will  not  lie 
to  recover  etock.  Nightingal  v.  Devimie,  5  Burr.  2589.  See  ante,  p.  567. 
And  it  has  been  held  that  it  will  not  lie  against  9l  finder  of  bank-notes  to 
recover  their  value ;  Noyes  v.  Price,  MS.  Select  Ca.  242 ;  Chitty  on  Bills, 
9th  ed.  524;  unless  it  can  be  shown  that  they  have  been  cashed,  or  circum- 
stances justify  the  presumption.  Chitty,  uhi  tfup.,  citing  Longchamp  v. 
Kenny,  1  Doug.  138.  And  the  value  even  of  provincial  notes,  if  received 
ae  TnoTtey,  may  be  recovered  in  this  action.  Pickard  v.  Bankee,  13  East, 
20 ;  Fox  V.  (Jutworih,  cited  4  Bing.  179.  The  principle  of  the  cases  is, 
that  if  a  thing  be  received  as  money  it  may  be  treated  and  recovered  as 
sudi.  Per  Best,  C.  J.,  SpraU  v.  Hohhouee,  4  Bing.  179.  So  the  action  is 
maintainable  where  the  defendant  has  received  foreign  money  for  the 
plaintiff's  use.  See  Ehreneperger  v.  Anderson,  3  Exch.  148,  156.  Where 
a  sheriff  seized  goods  in  execution  at  the  suit  and  by  order  of  A.,  who 
took  by  bill  of  ^e  for  256/.,  and  the  debtor's  assignees  afterwards  reco- 
vered their  value  from  the  sheriff,  it  was  held  Aat  though  no  money 
passed  as  between  the  sheriff  and  A.,  the  sheriff  might  recover  from  A. 
256/.  as  money  had  and  received,  and  that  the  return  of  fieri  fed  was  no 
estoppel  against  setting  up  the  right  of  the  assignees.  Standish  v.  Ross, 
3  Exch.  527.  And  money  allowed  in  aocoimt,  under  circumstances  which 
would  have  entitled  the  party  allowing  it  to  recover  it  back  if  he  had 
actually  paid  it,  may  be  treated  as  paid,  and  may  be  recovered  in  this 
form  of  action.  Otngdl  v.  Purkins,  4  Exch.  720.  The  last  two  cases, 
however,  seem  to  be  at  variance  with  Lee  v.  Merrett,  8  Q.  B.  820.^  The 
vendee  of  an  estate  agreed  with  the  yendor,  after  oonvevance^  to  give  up 
his  claim  to  a  moiety  of  the  expenses  in  consideration  of  the  vendor  pay- 
ing some  other  charges.  Held,  that  the  vendee's  attorney,  who  had 
a^eed  to  charge  the  vendee  nothing  if  the  vendor  refused  to  pay  his  share, 
might  recover  the  amount  set  off,  as  monev  had  and  received  by  the 
vendee  to  his  use.  Noy  v.  Reynolds,  1  Ad.  &  E.  159.  If  an  agent  refuse 
to  account  for  goods  delivered  to  Jbim  for  sale,  it  shall  be  presumed,  after 
a  reasonable  time,  that  he  has  sold  them  and  received  uie  proceeds  in 
money.  Hunter  v.  Welsh,  1  Stark.  224.  Where  goods  are  given  to  an 
agent  for  a  particular  purpose,  Us  to  sell  them,  there  is  an  impued  promise 
to  account  for  the  pro^eds,  in  respect  of  which  this  action  lies.  Wilkin 
V.  Wilkin,  1  SaUc.  9.  Where  a  banker,  A. ,  at  whose  bank  a  bill  of  exchange 
is  accepted  payable,  by  mistake  cancels  the  acceptance,  this  does  not  give 
the  ho^er  a  right  to  sue  A.  for  the  amount  of  the  Inll  as  money  had  and 
received.  Warwick  v.  Rogers,  5  M.  &  G^.  340 ;  Prince  v.  Oriental  Bank 
Corporation,  3  Ap.  Ca.  325,  P.  0. 
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It  seems  that  the  plaintifE  must  give  eyidence  of  some  particiilar  sam, 
otherwise  he  will  be  non-suited.  Harvey  y.  Archbold,  3  B.  &  0.  626; 
Bernasconi  y.  Anderson,  M.  &  M.  183 ;  see  Baxendale  y.  G.  IF.  Bail.  Co,y 
14  C.  B.,  N.  S.  1,  42,  44 ;  32  L.  J.,  C,  P.  225,  239. 

Receipt  hy  the  defendant  for  the  plaintiff,^  The  plaintiff  must  proye  fiiat 
it  was  his  money  which  the  defendant  receiyed.  Scarf e  y.  HaUifax^  1 IL 
&  W.  288.  Or  that  the  money  has  been  receiyed  to  his  {the  plaintiff* $)  u» 
by  the  defendant.  KeUy  y.  Curzon^  4  Ad.  &  E.  622.  The  mere  bearer  of 
money  from  one  person  to  another  cannot  be  sued.  Coles  y.  Wri^ht^  4 
Taunt.  198.  And  a  mere  agent  who  has  paid  money  oyer,  pursuant  to 
the  directions  of  tiie  party  depositing  it  with  him,  and  without  notioe  of 
the  plaintiff's  title,  cannot  be  sued ;  Horsfall  y.  Handley,  8  Taunt.  136 ; 
but  merely  passing  it  in  account,  without  new  credit  giyen,  is  not  such  a 
payment ;  BuUer  y.  Harrison,  Cowp.  565 ;  and  untu  there  has  been  a 
change  of  circumstances  by  his  haying  paid  oyer  the  money  to  hia  princi- 
pal, or  done  something  equiyalent  to  it,  he  remains  liable  to  the  true 
owner.  Cox  y.  Prentice,  3  M.  &  S.  344.  So  if  he  pay  it  oyer  after  notice 
that  the  right  to  it  is  disputed.  Edwards  y.  Hodding,  5  Taunt.  815.  An 
auctioneer  is  the  agent  of  both  parties,  and  a  deposit  on  a  sale  that  goes 
off  may  be  recoyered  from  him  personally.  But  if  the  deposit  money  be 
paid  to  the  yendor's  solicitor,  wno  receiyes  it  as  such,  the  sui^on  by  yendee 
should  be  brought  against  the  yendor,  and  not  the  solicitor ;  Bamford  y. 
Shuttleworth,  11  Ad.  &  E.  926;  if  the  yendor  demand  the  money  of  Ihe 
solicitor  before  the  question  as  to  the  title  is  settled,  the  solicitor  is  boimd 
to  hand  it  oyer ;  and  if  he  do  not,  interest  may  be  recoyered  from  the 
demand.  Edgell  y.  Day,  L.  B.,  1  0.  P.  80.  miere  money  in  litigation 
between  two  parties  has  by  consent  been  paid  oyer  to  a  stakeholaer,  in 
trust  for  the  party  entitled,  it  can  only  be  recoyered  from  the  stakeholder, 
and  not  from  the  original  debtor.  Ker  y.  Osborne,  9  East,  378.  And 
where  money  has  been  paid  to  a  stakeholder j  A.,  to  abide  the  decnsion  of 
B.  as  to  a  certain  eyent,  the  amount  is  not  recoyerable  until  the  decision 
of  B.  has  been  communicated  to  A.  WUkin^ton  y.  Oodefroy,  9  Ad.  &  £. 
536.  The  decision  of  the  umpire  of  a  raoe,  as  to  the  winner,  is  oondusiye. 
Parr  v.  Winteringham,  1  E.  &  E.  394;  28  L.  J.,  Q.  B.  123;  see  Dines  v. 
Wolfe,  L.  B.,  2  P.  C.  280.  But  the  jurisdiction  of  the  umpire  does  not 
arise  until  the  raoe  has  been  run.  Carr  y.  Martinson,  1  E.  &  E.  456 ;  28 
L.  J.,  Q.  B.  126;  Sadler  y.  Smith,  L.  E.,  4  a  B.  214;  Ex.  Ch.,  L.  B., 
5  Q.  B.  40.  A  mere  contract  between  A.  and  B.,  to  which  C.  is  not  a 
party,  that  B.  shall  pay  C.  a  sum  of  money,  does  not  enable  0.  to  sue  B. 
therefor.     In  re  Empress  Engineering  Co,,  16  Ch.  D.  125,  C.  A. 

In  general,  an  agent  must  account  to  his  principal,  and  cannot  set  up 
the  JUS  tertii  to  an  action  brought  by  the  principal.  Nicholson  y.  Knotvles, 
0  Mad.  47 ;  Crosskev  y.  Mills,  1  C.  M.  &  E.  298 ;  White  y.  BartleU,  9 
Biiig.  378.  Thus,  if  the  master  of  a  ship  employ  B.  to  sell  a  ship  on  an 
occasion  that  justifies  the  sale  (as  in  case  of  irreparable  damage  on  a 
yovage),  the  owner  of  the  ship  cannot  sue  B.  for  the  proceeds  after  he 
has  paid  them  oyer  to  the  master;  nor  eyen,  ut  semhle,  oefore  such  pay- 
ment oyer.  Ireland  v.  Thomson,  4  C.  B.  149,  171.  All  profits,  commis- 
sions or  bonuses  made  by  an  agent.  A.,  in  the  course  of  nis  employment* 
when  receiyed  by  him,  belong  absolutely  to  his  principal.  P.,  who  may 
maintain  this  action  against  A.  for  their  recoyery ;  Morieon  v.  Thompson^ 
L.  II.,  9  Q.  B.  480 ;  De  Bussche  y.  AU,  8  Ch.  D.  286,  C.  A. ;  with  interest 
from  the  time  of  their  receipt  by  A. ;  Boston  Deep  Sea,  &c,  Co,  y.  Anadl^ 
39  Ch.  D.  339,  C.  A. ;  and  P.  may  recoyer,  although  he  was  not  entitled 
to  recoyer  the  bonuses  from  the  person  who  paid  A.    S.  0.     See  alao 
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Whaley  Bridge  Calico  Printing  Co,  v.  Green,  5  Q.  B.  D.  109,  ante,  p.  664 ; 
and  Sal/ord,  Mayor y  &c.  of  v.  LeveVy  25  Q.  B.  D.  363,  cited  post^  p.  854. 
So  the  promoter  of  a  oompany  is  liable  to  the  company  for  all  profits 
made  by  him  in  the  formation  of  the  company,  which  he  did  not  disclose 
to  the  company.  New  Sombrero  Phosphate  Co,  v.  Erlanger,  6  Oh.  D.  73, 
C.  A. ;  3  Ap.  Ca.  1218,  D.  P. ;  Bagnall  v.  Charlton,  6  Oh.  D.  371,  0.  A, ; 
Emma  Silver  Mining  Co,  v.  Grant ,  11  Oh.  D.  918;  Id,  v.  Lewis,  4  0.  P.  D. 
396;  Lydnejf,  Ac,  Iron  Ore  Co,  v.  Bird,  33  Oh.  D.  85,  0.  A.  And  a 
director  is  hable  to  the  company  for  any  consideration  he  received  from 
the  promoter  to  induce  him  to  become  a  director ;  Nant-y-glo,  Ac,  Iron-- 
works  Co,  V.  Grave,  12  Oh.  D.  738;  or  received  subsequently,  if  any 
question  be  then  open  between  the  promoter  and  the  company.  Eden 
y.  Ridsdaies  By,  Lamp,  Ac,  Co,,  23  Q.  B.  D.  368,  0.  A.  But  the  liability 
is  one  of  debtor  and  creditor,  and  the  principal  cannot  follow  the  money. 
Lister  v.  Stiibhs,  45  Oh.  D.  1,  0.  A.  A  director  is  not  liable  for  profit 
made  by  the  sale  by  him  of  his  property  to  the  company.  Ladywell 
Mining  Co,  y.  Brookes,  34  Oh.  D.  398;  35  Oh.  D.  400,  0.  A.,  following 
In  re  Cape  Breton  Co,,  29  Oh.  D.  795,  0.  A.,  which  was  affirmed  in  D.  P. 
sub  nom.  Cavendish  Bentinck  y.  Fenn,  12  Ap.  Oa.  652,  on  the  ground 
of  insufficient  evidence. 

An  agent  is  in  general  estopped  from  denying  the  accuracy  of  accounts 
rendered  by  him  to  his  principal,  except  m  uie  case  of  an  error  aris- 
ing by  mistake.  Skyring  y.  Chreemoood,  4  B.  &  0.  281 ;  Shore  v.  Picton^ 
Id,  715;  Cave  T,  Mills,  7  H.  &  N.  913;  31  L.  J.,  Ex.  265.  Where 
an  agent  receives  money  to  pay  over  to  a  third  person,  although  he 
assent  to  hold  it  for  that  purpose,  he  continues  to  be  accountable  to 
his  principal  alone,  until  he  has  entered  into  some  binding  engagement 
with  that  third  person  to  hold  the  money  to  his  use ;  and  not  until  then 
wiU  he  be  liable  to  the  third  person  in  an  action  for  money  had  and 
received.  Baron  v.  Husband,  4  B.  &  Ad.  611 ;  Williams  y,  Everett,  14 
East,  582 ;  Wedlake  y.  Hurley,  1  0.  &  J.  83 ;  ScoU  v.  Porcher,  3  Mer.  652  ; 
Brind  v.  Hampshire,  1  M.  &  W.  365.  Where  money  is  bond  fide  received 
from  an  a^nt  under  a  binding  contract,  it  cannot  in  general  be  recovered 
by  the  prmcipal.  Foster  v.  Green,  7  H.  &  N.  881 ;  31  L.  J.,  Ex.  158. 
But  if  A.,  the  derk  of  B.,  without  B.'s  authority,  pay  money  into  the 
bank  of  0.,  having  previously  made  an  arran^ment  with  D.,  the  clerk  of 
0.,  for  some  appucation  of  that  money  which  neither  A.  nor  D.  had 
authority  from  tneir  masters  to  make,  0.  must  refund  to  B.  British  and 
American  Telegraph  Co,  v.  Albion  Bank,  L.  E.,  7  Ex.  119,  122.  Where 
money,  paid  by  A.  to  an  agent,  B.,  to  be  remitted  to  0.,  is  by  mistake 
remitted  to  D.,  it  may,  if  D.  have  not  in  the  meantime  changed  his 
position,  be  recovered  by  B.  from  D.  Colonial  Bank  y.  Exchange  Bank  of 
Yarmouth,  Nova  Scotia,  11  Ap.  Oa.  84,  P.  0. 

The  holder  of  a  bill  cannot  sue  the  acceptor's  banker  for  money  had 
and  received,  though  the  acceptor  has  put  funds  into  his  hands  for  pay« 
ment  on  the  bill.  Moore  y.  Bushell,  27  L.  J.,  Ex.  3;  Hill  v.  Boyds,  L.  B., 
8  Eq.  290.  But  if  A.  send  money  to  B.  to  discharge  a  debt  owing  from 
A.  to  0.,  and  B.  assent  to  hold  the  money  for  that  purpose,  and  alhws  C, 
to  be  told  this,  0.  can  maintain  an  action  against  B.  for  money  had  and 
received.  Lilly  v.  Hays,  6  Ad.  &  E.  548.  See  Noble  y.  National  Discount 
Co,,  5  H.  &  N.  225 ;  29  L.  J.,  Ex.  210. 

A  receipt  signed  by  an  agent  for  his  principal,  is  not  per  se  evidence  to 
support  an  action  for  money  had  and  received  against  the  agent.  Edden 
y.  Bead,  3  Camp.  339.  So,  where  an  attorney's  clerk,  B.,  in  the  absence 
of  his  master,  f,,  received  money  due  to  the  plaintiff,  one  of  his  master's 
clients,  and  gave  a  receipt,  *'  B.  for  J.,"  and  his  master  never  returning, 
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tbe  derk  refused  to  pay  over  the  money  to  the  plaintifE,  it  was  held  that 
no  action  lay  against  the  derk,  there  Deine  no  privity  between  him.  and 
the  plaintiff,  and  the  money  bein^  rightfiuly  reoeiTed  on  behalf  of  J., 
who  was  accountable  to  the  phdntiff  for  it.  Stephens  y.  Badoock,  S  B.  & 
Ad.  354.  But  where  the  defendant  is  a  wrongdoer,  as  where  he  took 
money  of  the  plaintiff  found  in  the  house  of  a  deceased  person,  by  direc- 
tion of  the  executor,  to  whom  he  paid  it  over,  he  is  liable,  and  such  pay- 
ment is  no  defence.  Tugman  y.  Hopkins^  4  M.  &  Gr.  389.  So,  "mere 
the  defendants  honA  fide  received  money  from  the  plaintiff's  wife,  but 
without  his  assent,  to  keep  for  her  infant  child,  the  plaintiff  can  recoyer 
it.  CaUand  y.  Loyd,  6  M.  &  W.  26.  In  Stead  y.  Thornton,  3  B.  £  Ad. 
357,  n.,  the  defenduit  receiyed  money  on  behalf  of  the  assi^ee  of  a 
bankrupt,  who  was,  however,  insane  at  the  time,  and  on  his  being  after- 
wards removed,  and  the  plaintiff  appointed  assignee  in  his  stead,  it  was 
held  that  the  plaintiff  could  maintain  money  had  and  received  against  the 
defendant,  for  he  was  a  mere  stranger,  as  he  could  not  be  the  agent  of  an 
insane  person.  See  further.  Ex  parte  Edumrds,  13  Q.  B.  D.  747,  C.  A. ; 
and  Sharland  y.  Mildon,  6  ^ure,  469,  cited  jpos^,  Part  HL,  Actiona  tt^aingt 
Executors,  The  directois  of  a  company  stand  in  the  relation  of  agents  to 
the  company,  but  there  is  no  such  relation  between  them  and  petrsons  con- 
tracting wiui  the  company.     Wilson  y.  Ld.  Bury,  5  Q.  B.  D.  518,  C.  A. 

As  to  the  liability  of  a  fiim  of  solicitors  for  the  money  of  a  diient  re- 
ceived by  one  of  the  partners,  vide  ante,  p.  491. 

Money  received  b^  a  sub-agent  for  an  agent  is  not  in  general  receiyed 
for  the  use  of  the  principal.  See  Prince  v.  Oriental  Bank  Cor*,  3  Ap.  Ga. 
325,  334,  following  Mackersy  v.  Bamsays,  9  CL  &  F.  818,  cited  ante, 
p.  574.  Thus,  tliere  is  no  such  privihr  between  the  client  of  a  coiintry 
solicitor  and  his  London  agent,  as  will  support  an  action  by  the  client  foor 
money  had  and  received  against  the  agent,  for  the  proceeds  of  a  judgment 
recovered  in  the  ordinary  course  of  business.  Bobbins  y.  FennM,  II  Q.  B. 
248 ;  Bobbins  v.  Heath,  Id.  257,  n. ;  Cobb  v.  Becke,  6  Q.  B.  930.  See  also 
FeaifiM  v.  Barlow,  L.  B.,  8  Eq.  61.  But  the  circumstances  of  the  agency 
may  be  such,  that  it  involves  an  authority  to  the  agent  to  appoint  a  sab- 
M;ent  or  substitute,  who  shall  be  in  direct  privity  with  the  princip^ 
Be  Bussche  v.  Alt,  8  Ch.  D.  286,  G.  A.  Thus  where  B.  the  agent  for  sale 
of  A.  has  employed,  in  his  own  name,  a  broker,  0.,  to  sell  A.^  goods,  luod 
after  G.  had  sold  the  goods  for  B.  and  before  ddivery  or  payment  B.  died, 
and  after  the  sale,  but  bef(»e  receiving  the  proceeds,  G.  liad  notice  that 
A.  claimed  t^e  proceeds,  it  was  held  that  A.  might  recover  ihem  from  G., 
either  on  the  ground  of  priority  of  contract,  or  of  pro}>erty.  KcUtenbach 
y.  Lewis,  10  Ap.  Ga.  617,  D.  P.,  explaining  New  Zealand  Land  Co.  y. 
Watson,  7  Q.  B.  D.  374,  G.  A.,  died  post,  p.  675.  So  where  B.  as  agent 
for  A.  consigned  goods  to  G.,  and  by  B.'s  direction,  G.  insured  theoiy 
after  notice  uiat  B.  had  an  undisclosed  prindpal,  and  received  the  policy 
moneys  after  a  claim  therefor  by  A. ;  A.  was  held  entitied  to  recoyer  1^ 
moneys  from  B.  by  reason  of  his  property  in  the  goods,  less  the  cost  of 
insurance  only,  Maspons  v.  Mildred,  8  Ap.  Ga.  874,  D.  P.  As  to  the 
right  to  follow  moneys  that  have  been  received  by  an  agent,  see  KntUck^ 
bull  V.  Hallett,  13  Gh.  D.  697,  G.  A.,  and  specially  the  judgment  of 
Thesiger,  L.  J.,  Id,  m,  723,  724 ;  and  Kirkham  v.  Peel,  43  L.  T.  171, 
T.  S.  1880,  M.  R. :  aflfirmed  in  G.  A.,  W.  N.  1880,  p.  168,  M.  S.  Where 
one  of  two  tenants  in  common  receives  the  whole  rents  of  the  property, 
the  co-tenant  must  sue  for  his  moiety  in  accoimt,  and  cannot  maintain 
money  had  and  received.     Thomas  v.  Thomas,  5  Exch.  28. 

A  strict  trustee,  who  receives  rents,  &c.,  which  he  is  bound  by  the  trust 
deed  to  pay  over  to  his  cestui  que  trust,  could  not  formerly  be  sued  in  this 
form  of  action  by  the  latter  for  non-payment  over,  the  plaintiffs  remedy 


Failure  or  Want  of  Coiisideration,  579 

being  by  bill  in  equity ;  but  this  objection  vill  no  longer  prevail.    See 
J.  Act,  1873,  8.  24  (1),  cited  ante,  p.  298. 

Failure,  or  want  of  consideration,!  Where  money  has  been  paid  on  a 
consideration  which  has  wholly  failed,  it  may  be  recoyered  in  tnis  action 
by  the  party  who  has  paid  it.  Thus,  if  an  annuity  be  defective,  and  the 
deeds  are  set  aside,  the  consideration  money  may  be  thus  recovered. 
SJuwe  V.  Webby  1  T.  B*  732.  So  if  one  of  several  securities  for  the  annuity 
iails.  8eurfidd  v.  Growland,  6  East,  241.  So  if  an  annuity  be  purchased 
at  a  time  when  the  annuitant  is  in  fact  dead,  but  neither  buyer  nor  seller 
knows  of  this  at  the  time,  the  buyer  may  recover  back  his  money. 
Strickland  v.  Turner,  7  Exch.  208;  22  L.  J.,  Ex.  115.  But  where  an 
-annuity  for  A.'s  life  was  regularly  paid  up  to  the  time  of  A.'s  deatii,  but 
no  memorial  of  the  grant  oi  the  annuity  was  enrolled,  it  was  held  that 
although  the  contracfc  was  void,  A.'s  executor  could  not,  on  that  ground, 
Tecover  back  the  consideration  money  as  money  had  and  received.  Davis 
T.  Bryan,  6  B.  &  C.  651.  Where  the  annuity  is  set  aside,  and  the  grantee 
brings  an  action  to  recover  the  consideration  money,  the  defendant  may, 
on  a  plea  of  set-ofiP,  deduct  the  payments  made  by  liim  within  six  years  m 
respect  of  the  annuity.  Hicks  v.  Hicks,  3  East,  12.  So  there  may  be  a 
total  failure  of  part  onlv  of  the  consideration,  as  where  the  plaintiff  has 
paid  for  a  parcel  of  gooos  of  150  tons  at  18«.  per  cwt.,  and  on  delivery,  it 
18  found  to  be  of  133  tons  only,  in  such  case  the  plaintiff  may  recover  the 
difference  of  value.  Devaux  v.  Conolly,  8  0.  B.  640.  But  where  the  con- 
tract is  entire  and  the  consideration  has  onlv  partially  failed,  the  action  is 
not  maintainable.  As  where  the  plaintiff  bought  25  sacks  of  flour  and 
used  2i  sacks  of  it,  although  he  Imd  objected  that  it  was  not  equal  to 
sample,  it  was  held  he  could  not  rescind  the  contract  and  recover  the 
price  ^aid.  Hamor  v.  Groves,  15  C.  B.  667 ;  24  L.  J.,  0.  P.  53.  So  where 
the  thmg  sold  is  not  severable,  and  the  buyer  has  enjoyed  any  part  of  tihe 
consideration  for  which  he  paid,  he  cannot  rescind  and  recover  the  price, 
^us  where  B.  paid  A.  an  annuity  for  licence  to  use  a  patent,  which  after 
some  years  was  found  to  be  bad,  it  was  held  B.  could  not  recover  what  he 
had  paid.  Taylor  v.  Hare,  1  N.  E.  260,  followed  in  Lawes  v.  Purser,  ante, 
p.  546.  So  where  a  premium  was  paid  to  the  defendant's  testator  to 
instruct  an  apprentice  for  six  years,  and  the  testator  died  at  the  end  oi 
one  year,  it  was  held  that  no  part  of  the  premium  was  recoverable  from 
the  executor.  Whincup  v.  Hughes,  L.  K.,  6  C.  P.  78;  vide  arde,  p.  498. 
A  broker  at  A.'s  request  bought  railway  scrip  for  him ;  before  the  day  of 
account  the  company  conveited  the  scrip  into  shares,  and  made  a  call ; 
held,  that  A.  was  bound  to  accept  the  shares  and  pay  the  call,  and  could 
not  repudiate  the  contract  and  recover  back  the  price.  M*Ewen  v.  Woods, 
17  Q.  B.  13.  As  to  the  recovery  of  freight,  paid  under  a  divisible  con- 
tract for  carriage,  the  goods  having  been  lost,  see  Greeves  v.  W.  India  ^ 
Ac,  8,  Ship  Co,,  died  post,  p.  606. 

If  A.  sell  to  B.  a  bill  as  a  foreien  bill  of  exchange,  which  turns  out  to 
be  an  En^lif^  bill  and  unavailable  for  want  of  a  stamp,  B.  may  recover 
the  price  in  this  action,  both  being  ignorant  of  the  defect ;  but  if  it  had 
really  been  a  foreign  bill,  with  some  latent  defect  which  made  it  worth- 
less, B.  could  not  have  recovered,  unless  there  was  a  warranty  or  fraud. 
Oomperts  v.  BarUeU,  2  E.  &  B.  849;  23  L.  J.,  Q.  B.  65.  So  if  A.  sell  to 
B.  a  bar  of  brass  as  gold,  B.  may  recover  the  price,  though  A.  was  igno- 
rant of  the  fact.  Per  Ld.  Campbell,  C.  J.,  la,  854.  So  where  the  plain- 
tiff bought  of  defendant  a  bill,  purporting  to  be  an  acceptance  of  A.,  but 
which  was  in  fact  forged,  he  was  held  entitled  to  recover  back  the  money 
paid,  although  there  was  one  genuine  though  worthless  indorsement. 

fp2 
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Gurney  v.  Womersley,  4  E.  &  B.  133;  24  L.  J.,  Q.  B.  46.  Where  plaintiff, 
a  stockbroker,  sold  for  defendant  forei^  bonds,  which  proved  to  be  defecv 
tiye  for  want  of  a  foreign  stamp,  and  me  bonds  were  afterwards  returned 
on  that  account  by  the  purchaser,  whereupon  plaintiff  took  them  back 
and  reimbursed  the  purchaser,  it  was  held  that  money  had  and  received 
was  maintainable  against  the  defendant  for  the  amoimt  of  purchase- 
money  paid  over  to  him  by  the  plaintiff.  Young  v.  CoU,  3  N.  C.  724. 
The  defendant,  a  broker,  received  800/.  from  the  plaintiffs  to  purchase  a 
certain  number  of  bales  of  cotton,  and  he  made  a  contract  m  his  own 
name  for  a  larger  number,  it  was  held  that  as  the  defendant  had  not 
made  a  contract  upon  which  the  plaintiffs  could  sue,  they  could  recover 
the  money  back.     Bostock  v.  Jardine-y  34  L.  J.,  Ex.  142,  misreported  in 

3  H.  &  C.  700 ;  see  L.  R.,  7  C.  P.  101,  per  Mellor,  J.  Where  A.  has  con- 
veyed land  on  sale  to  B.,  and  B.  is  evicted  by  C.  owing  to  a  defect  in  A.'8 
title,  B.'s  only  remedy  against  A.  is  on  A.'s  covenante.  Clare  v.  Lamb, 
L.  K.,  10  0.  P.  334.  As  to  action  after  oonyej'ance,  for  damages  on  the 
original  contract  of  sale,  vide  ante^  p.  320. 

Where  shares  in  a  company  have  been  applied  for  and  allotted,  but  the 
allottee  has  subsequently  repudiated  the  shares,  and  his  name  has  been 
removed  from  the  register,  it  seems  that  the  action  lies.  Stewart  y.  AuHinj 
L.  R.,  3  Eq.  299.  See  also  Ship  v.  CroMkill,  L.  B.,  10  Eq.  73;  AliwfCB 
case,  L.  E.,  9  Ch.  1,  26.  Where  a  scheme  for  establishing  a  tontine  was 
put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out  at  interest; 
and  after  some  subscriptions  had  been  paid  to  the  directors  in  whom  the 
management  of  the  concern  was  vested,  but  before  any  part  of  the  monej 
was  laid  out  at  interest,  the  directors  resolved  to  abandon  the  project,  it 
was  held  that  each  subscriber  might,  in  this  action,  recover  the  whole  of 
the  money  advanced  by  him  without  any  deduction  for  expenses.  Nockeh 
V.  Crosby y  3  B.  &  0.  814.  So  the  monej  paid  for  the  purchase  of  shares 
in  a  joint-stock  company  may,  \mder  sunilar  circumstances,  be  recovered 
from  the  person  of  whom  the  shares  were  bought.     Kempson  v.  Saunders, 

4  Bing.  5.  So  a  deposit  on  shares  in  a  projected  company,  subsequently 
abandoned,  may  be  recovered  from  one  of  the  acting  committee.  WaiUab 
V.  Spottiswoodey  15  M.  &  W.  501.  But  the  action  must  be  against  a  party , 
or  one  of  the  parties,  who  received  the  money  or  sanctioned  Uie  application 
of  it.  Payment  to  the  bankers  named  in  a  letter  of  allotment  *'  to  the 
credit  of  the  company,"  of  which  the  defendant  is  an  active  managing 
director,  is  a  payment  to  him.  Moore  Vi  Gar  woody  4  Exch.  681.  It  is  not 
enough  to  show  that  the  defendant  was  a  provisional  committee-man  and 
chairman  of  the  managing  committee,  if  ne  never  in  fact  concurred  in 
their  acts,  though  he  may  have  been  present  at  a  meeting  of  them,  from 
whose  proceeding's,  however,  he  dissented.  Burnside  v.  DayreUy  3  Exch. 
224.  But  on  a  failure  of  the  project,  a  deposit  applied  to  expenses  actually 
incurred,  with  the  plaintiffs*  authority,  cannot  oe  recovered,  wdley  ▼• 
Parratty  /(i.  211.  It  is  otherwise  if  paid  without  his  authority.  Moore  v. 
Garwood^  4  Exch.  681,  690.  Where  payment  of  the  deposit  by  the  plain- 
tiff was  made  "  subject  to  the  provisions  of  the  subscriber's  agroement,'* 
and  no  such  agreement  was  then  in  existence ;  but  one  was  subsequently 
made,  which  improperly  authorized  payment  of  expenses  out  of  the 
deposits,  and  which  was  not  signed  by  the  plaintiff,  the  plaintiff  may  re-* 
cover  back  the  deposit  in  full,  on  proof  of  failure  of  the  projected  company ; 
for  he  neither  assented,  nor  could  be  required  to  assent,  to  such  an  agi«e- 
raent.  Ashpitel  v.  Sercombey  5  Exch.  147.  Inability  to  establish  the  com- 
pany after  a  reasonable  lapse  of  time,  is  evidence  of  an  abandonment  of 
the  scheme.  Chaplin  v.  Clarkey  4  Exch.  403.  It  is  no  answer  to  the  action 
that  the  plaintiff  signed  the  parliamentary  and  subscription  contracts,  if 
his  signature  were  obtained  by  suppressing  the  fact  that  ihe  scheme  had 
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been  abandoned.  Jarrett  y.  Kennedy ^  6  C.  B.  319;  vide  po8t,'p,  586. 
Where  the  deposit  was  paid  to  the  credit  of  certain  persons  in  trust  for  the 
company,  it  cannot  be  recovered .  from  other,  though  active,  members  of 
the  company.  Watwm  v.  Charlemont^  El,  of,  12  U.  B.  856.  Where  all, 
or  substantially  all,  of  the  shares  in  a  cost-book  mine  are  not  subscribed 
for,  and  the  directors  are  obliged  to  relinquish  the  mine  for  want  of  funds, 
they  are  liable  to  refund  to  allottees  who  have  not  authorized  the  working 
or  other  expenditure ;  and  the  deposits  are  recoverable  from  the  directors, 
though  they  were,  in  fact,  paid  to  their  bankers,  who  were  authorized  to 
receive  them,  and  though  entered  to  the  credit  of  some  of  the  directors 
only.  Johmon  v.  Goalett,  3  C.  B.,  N.  S.  569 ;  27  L.  J.,  C.  P.  122,  Ex.  Ch. 
See  Blackmore  v.  iV.  Australasian  Co,,  L.  B.,  5  P.  C.  24.  The  defendant 
sold,  and  the  plaintiff  bought,  shares  in  a  banking  company  through 
brokers  on  the  Stock  Exchange  in  the  usual  wa;^  {yi<ie  ante,  pp.  549  et  seq,) ; 
the  defendant  executed  a  transfer,  but  the  requisite  consent  by  the  com-* 
pany  to  the  transfer  not  having  been  given,  and  the  company  having 
stopped  payment,  and  ultimately  become  oankrupt,  the  plaintiff  directed 
his  broker  not  to  pay  for  the  shares  or  accept  the  transfer ;  in  obedience, 
however,  to  the  decision  of  the  Stock  Exchange,  the  broker  paid  the  money 
to  the  defendant's  broker,  who  handed  it  over  to  the  defendant.  The 
plaintiff  afterwards  paid  the  money  to  his  broker,  under  a  threat  of  legal 
proceedings,  and  then  sued  the  deiendant  for  money  had  and  received ;  it 
was  held  that  the  action  did  not  lie,  as  there  was  no  proof  of  a  total  failure 
of  consideration.  Remfry  v.  ButleTy  E.  B.  &  E.  887,  Ex.  Ch. ;  Stray  v. 
Russell,  1  E.  &  E.  888 ;  29  L.  J.,  Q.  B.  115,  Ex.  Ch.  Money  paid  by  the 
plaintiff,  as  the  price  of  a  grant  of  a  patent  right  which  he  knew  did  not 
exist,  cannot  be  recovered  back,  as  the  plaintm  obtained  that  for  which 
he  paid  the  price.  Beghie  v.  Phosphate  Sewage  Co,,  L.  B.,  10  Q.  B.  491 ; 
1  a  B.  D.  679,  C.  A. 

Where  a  fixed  sum  has  been  paid  to  the  parish  by  the  putative  father  of 
a  bastard  in  discharge  of  further  liability,  and  the  diila  dies,  the  unex- 
pended residue  may  be  recovered  in  this  action.  Waikins  v.  Hewlett^ 
1  B.  &  B.  1.  And  in  Chappell  v.  Poles,  2  M.  &  W.  867,  the  balance  was 
held  recoverable,  though  the  defendants  Tthe  overseers  who  had  received 
the  money)  had  handed  over  the  money  to  tneir  successors,  the  child  havinff 
died  during  the  defendants'  year  of  office ;  and  semhle,  the  whole  simi  paid 
was  money  had  and  received  to  the  plaintiffs  use  from  the  time  it  was  so 
paid ;  such  contract  being  illegal  and  void.    Ibid, 

If  A.  pay  B.,  a  gratuitous  oailee,  money  to  be  employed  to  a  particular 
purpose,  which  B.  neglects  to  do,  A.  may  recover  it  back  in  this  form  of 
action ;  but  semhle,  it  will  be  otherwise,  if  B.  have  lost  it  by  gross  negli- 

?mce;  for  this  is  the  subject  of  a  special  action  for  such  negligence. 
arry  y.  Roberts,  3  Ad.  &  E.  118.     Where  the  plaintiff  abandons  the 
purpose  for  which  money  was  deposited  with  the  defendant ;  Baird  v. 
Rol^tson,  1  M.  &  Gr.  981 ;  or  countermands  a  direction  to  the  defendant 
to  pay  over  the  money,  before  the  defendant  has  paid  it  over  or  entered 
into  a  binding  contract  to  do  so ;  Taylor  y.  Lendey,  9  East,  49 ;  Fletcher  y. 
Marshall,  15  M.  &  W.  755 ;  he  may  sue  for  money  had  and  received. 
But  where  money  has  been  paid  to  an  agent  to  apply  in  a  particular 
manner,  the  principal  cannot  sue  the  agent  in  this  form  of  action,  for 
neglecting  his  instructions,  before  he  nas  countermanded  the  agent's 
aumority ;  Ehrensperger  y.  Anderson,  3  Exch.  148 ;  unless  there  has  been 
a  total  refusal  on  the  part  of  the  agent  to  perform  his  part  of  the  contract. 
Jd,  158.    If  A.  give  a  letter  of  credit  to  B.  to  apply  the  proceeds  to  a 
specific  purpose,  and  B.  is  persuaded  by  C,  who  is  cognizant  of  the  facts, 
to  lend  the  money  to  him,  and  he  fails  to  repay  it,  A.  may  sue  C.  in  this 
form  of  action.    Litt  y.  Martindale,  18  C.  B.  314. 
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Conduct  money  Teodyed  with  a  sabpoena  may  be  reoorered  bade  by  tibe 
party  who  paid  it,  whero  the  attendance  of  the  witness  has  been  counter- 
manded, and  he  has  incurred  no  expense.  MarHnY,  AndrguM,  7  £•  ft  B.  1 ; 
26  L.  J.,  Q.  B.  39. 

In  ea&es  of  forgery,  ]  Where  a  party  payinfi"  money  upon  a  forged  instra* 
ment,  has  not  been  guilty  of  any  want  of  uiat  caution  which,  in  conse- 
quence of  the  character  which  he  fLUs,  he  is  boimd  to  exercise,  and  has 
not  by  his  conduct  affected  the  riehts  of  any  other  parties  to  the  instm- 
ment,  he  may  in  general  recover  back  the  money  as  money  paid  under  a 
mistake.  Thus  a  person  who  discounts  a  forged  nayy  bill,  may  reoorer 
back  the  money  as  money  had  and  receiyed  to  his  use.  Jones  y.  Byde^  5 
Taunt.  488 ;  1  Marsh.  157.  So  in  the  case  of  forged  bank-notes ;  per 
(Hbbs,  0.  J.,  S.  C. ;  and  of  Bank  of  England  notes,  the  numbers  of  which 
had  been  altered,  and  payment  was  in  consequence  refused.  Leeds  Bank 
y.  WaUeer,  11  Q.  B.  D.  84 ;  vide  ante,  p.  385.  So  where  a  banker  by  mis- 
take paid  a  bill  for  the  honour  of  a  customer  whose  name  was  forged, 
but,  oiscoyerin^  the  mistake,  gaye  notice  thereof  the  same  morning  to 
the  holder  in  tmie  to  enable  him  to  give  notice  of  non-payment  to  the 
indorsers,  it  was  held  that  the  money  was  reooyerable  from  t^e  holder. 
Wilkinson  y.  Johnson,  3  B.  &  C.  428 ;  and  see  Gompertz  y.  BariUU,  and 
cases  cited  arUe,  p.  579.  So  where  the  plaintiffs  discounted  for  the  de- 
fendants a  bill  of  exchange,  which  the  latter  did  not  indorse,  and  the 
si^atures  of  the  drawer  and  accojjtor  (the  latter  of  whom  kept  an  account 
with  the  plaintiffs)  were  forged,  it  was  ruled  that  the  defendants  were 
liable  to  refund  the  money.     Fuller  v.  Smith,  By.  &  M.  49. 

But  where  the  party  paying  the  money  ought  to  haye  ascertained,  or  is 
bound  to  know,  tiiat  the  handwriting  is  forged ;  or  where,  by  his  delay 
in  discovering  his  mistake,  he  has  deprived  the  holder  of  the  means  of  re- 
sorting to  ouier  parties  on  the  bill,  he  will  not  be  allowed  to  recover. 
Thus,  where  two  bills  were  drawn  upon  the  plaintiff,  one  of  which  he 
accepted,  and  both  of  which  he  paid,  and  it  appeared  that  the  handwriting 
of  the  drawer  was  forged,  it  was  held  that  it  was  incumbent  upon  the 
plaintiff  to  be  satisfied  that  the  bill  drawn  upon  him  was  in  the  drawei^s 
nand  before  he  accepted  or  paid  it,  and  tnat  he  could  not  recover  the 
amount  from  the  payee.  Price  v.  Neale,  3  Burr.  1354 ;  1  W.  BL  390. 
So  where  a  banker  paid  a  bill  to  a  bona  ^fide  holder,  which  purported  to  be 
accepted  payable  at  nis  house  by  one  of  his  customers,  and  the  forgery  of  the 
acceptor*s  name  was  not  discovered  until  the  end  of  a  week,  it  was  held 
that  the  money  could  not  be  recovered  from  the  holder ;  Smith  v.  Mercer^ 
6  Taunt.  76 ;  and  the  banker  in  such  a  case  cannot  recover,  though  he 
^ve  notice  of  the  forgery  on  the  day  after  he  has  paid  it ;  for  the  holder 
IS  entitled  to  know  wnether  it  is  to  be  dishonoured  on  the  very  day  it 
becomes  due.  Cocks  v.  Masterman,  9  B.  &  G.  902.  Where  a  cheque, 
drawn  by  a  customer  upon  his  banker,  for  a  sum  of  money,  described  in 
the  body  of  the  cheque  in  words  and  figures,  was  afterwards  altered  by 
the  holder,  who  substituted  a  large  sum  for  that  mentioned  in  the  cheque, 
in  such  a  manner  that  no  person  in  the  ordinary  course  of  business  could 
observe  it,  and  the  banker  paid  to  the  holder  this  Icu^r  sum,  it  was  held 
that  the  banker  could  not  charge  his  customer  for  anything  beyond  the 
original  sum.  Hall  v.  Fuller,  5  B.  &  0.  750.  But  where  tne  customer 
drew  a  cheque  for  50/.,  and  left  a  space  on  the  line  before  the  fifty,  and 
also  a  space  between  the  £  and  the  50,  so  that  the  person  to  whom  it  was 
delivered  was  enabled  to  insert  three  hundred  and  before  the  fifty,  and  tiie 
figure  3  between  the  £  and  the  50,  it  was  held  that  the  forgery  and  pay- 
ment were  from  the  customer's  negligence,  and  he  must  bear  the  loss. 
Young  v.  Orote,  4  Bing.  253 ;  JIali/ax  Union  v.  Wheelwright,  L.  B.,  10  Ex. 
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183.  See,  however,  Baxendale  y.  Bennett,  3  Q.  B.  D.  525,  533,  534,  per 
Brett,  L.  J.  And  if  the  mistaken  payment  by  the  banker  be  not  the 
direct  and  immediate  consequence  of  the  customer's  negligence,  Ihe 
banker  cannot  charge  him  with  the  amount.  Vagliano  y.  Sank  of  Eng^ 
land,  22  Q.  B.  D.  103 ;  23  Id.  243,  0.  A.  See  further,  ante,  p.  77.  The 
executor  of  A.  recoyered  from  the  miaker  of  a  note,  purporting  to  be  payable 
to  A.  and  B.,  of  whom  A.  surviyed  B.  It  afterwards  appeared  that  A.*8 
name  had  been  added  by  foreery,  and  B.'s  executor  thereupon  sued  A.'8 
executor  for  money  receiyed  to  plaintiffs  use ;  held,  that  ne  could  not 
recoyer,  for  it  was  not  monejr  paid  on  a  note  to  which,  if  genuine,  tiie 
plaintiff  would  haye  been  entitled.  Vaughan  y.  Matthews,  13  Q.  B.  187. 
As  to  the  liability  of  a  banker  for  the  amount  paid  or  receiyed  in  respect  of 
a  cheque  payable  to  order,  the  indorsement  of  which  has  been  forged,  vide 
ante,  pp.  395,  396. 

As  to  the  recoyery  of  money  obtained  under  a  forged  power  of  attorney, 
see  Stone  y.  Marsh,  6  B.  &  U.  551 ;  and  Marsh  y.  Keating,  1  N.  0.  198, 
dted  post,  p.  589. 

Money  paid  under  ignorance  or  mistake  of  facts  or  of  law,"]  Money  paid 
with  a  knowledge  of  aU  the  facts,  but  under  a  mistake  of  the  law,  cannot 
in  general  be  recoyered  back,  there  being  nothing  against  conscience  in 
the  other  retaining  it.  Bilbie  y.  Lumley^  2  East,  469 ;  Brisbane  y.  Bacres, 
5  Taunt  143;  Barber  y.  PoU,  4  H.  &  N.  759;  28  L.  J.,  Ex.  381 ;  Bogers 
y.  Ingham,  3  Ch.  D.  351.  Thus,  where  the  plaintiff  has  suffered  tiie 
defendant  to  sell  some  of  his  property  under  an  impression  that  it  had 
passed  to  the  defendant  by  deed  of  assignment,  which  was,  in  fact,  in- 
operatiye,  he  cannot  recoyer  the  price  as  money  receiyed  to  his  use.  Piatt 
y.  Bromaae,  24  L.  J.,  Ex.  63.  But  money  paid  under  a  mistake  of  facts, 
and  which  the  party  receiying  it  has  no  claim  in  conscience  to  retain,  is 
recoyerable  as  money  paid  without  consideration.  Size  y.  Dickason,  1 
T.  B.  285 ;  Milnes  y.  Dancan,  6  B.  &  0.  671.  And  money  so  paid  in 
ignorance  may  be  recoyered  back,  although  the  defendant  cannot  be  put 
in  statu  quo,  Standish  y.  Boss,  3  Exch.  527.  Where  money  was  paid  on 
account,  and  a  dispute  afterwards  occurred  between  the  parties,  and  a 
balance  was  struck  omitting  to  notice  the  sums  paid,  and  the  plaintiff 
paid  the  whole  balance,  he  was  ^rmitted  to  recoyer  the  sum  paid  on 
account,  as  money  paid  under  a  mistake  in  the  hurry  of  business.  Lucas 
y.  Worswick,  1  M.  &  Bob.  293.  And  a  payment,  made  in  bond  fide  forget- 
fulness  of  a  fact  formerly  known  to  the  j)laintiff ,  may  be  recoyered  back. 
KeUy  y.  Solari,  9  M.  &  W.  54.  And  it  is  not  enough  to  disentitle  the 
plaintiff  that  he  might  haye  learnt  the  real  fact  upon  inquiry,  unless  he 
nas  yoluntarily  waiyed  all  inouiry  into  the  truth.  ^  S.  C.  Thus  where,  on 
the  dissolution  of  a  partnersnip,  the  plaintiff  paid  the  defendant  a  sum 
for  a  share  therein,  on  the  footing  of  an  inyestigation  of  the  partnership 
accounts  which  he  had  made,  and  on  further  inyestigation  he  found  that 
the  profits  were  less  than  he  had  first  estimated,  so  that  a  smaller  sum 
than  he  had  paid  was  payable  to  the  defendant  under  the  agreement  for 
sale;  held  that  the  plaintiff  could  recoyer  from  the  defendant  the  sum 
paid  in  excess.  Toumsend  y.  Orowdv,  8  0.  B.,  N.  S.  477 ;  29  L.  J,,  C.  P. 
300.  The  action  will  lie,  although  the  position  of  the  defendant  has  been 
altered  since  the  payment  was  made,  unless  there  is  some  mutual  relation 
between  the  X)aitie8  creating  a  duty  on  the  plaintiff,  breach  of  which  dis- 
entitles him  to  recoyer.  Durraivt  y.  Ecclesuutical  Commissioners,  6  Q.  B« 
D.  234. 

It  has  been  said  that,  before  commencing  the  action  on  the  ground  of 
mistake,  it  is  necessary  to  giye  the  defendant  notice  of  the  mistake,  and 
to  demand  the  money.    Freeman  y.  Jeffries,  L.  B.,  4  Ex.  189,  per 
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and  Bramwell,  BB.  Where  a  bill  was  given  by  one  partner  for  tlie 
balance  of  an  account,  alleged  to  be  due  from  the  partnership  to  the  de- 
fendant, and  he  afterwards  found  that  this  account  included  a  separate 
debt  due  from  his  co-partner,  and  then  paid  the  amount  of  the  bill  to  the 
holder,  under  protest,  to  save  the  drawer's  credit :  it  was  held  this  was 
not  a  yoluntary  payment,  and  that  the  plaintiff  might  recover  from  the 
defendant  the  amount  of  the  private  debt.  Kendal  v.  Woody  L.  B.,  6  Ex. 
243,  Ex.  Ch. 

Money  paid  with  full  knowledge  of  facts  by  a  person  who  might  have 
resisted  payment  cannot  be  recovered  back.    Thus  where  a  dischaieed 
insolvent,  being  lawfully  arrested  by  one  of  his  creditors,  pays  tlie  deot, 
he  cannot  get  it  back  in  this  action ;  and  semble,  if  he  had  given  a  security 
for  it  (which  would  itself  have  been  void  as  against  the  statute),  and  paid 
the  amount  when  due,  he  could  not  have  recovered  it  back.     Vijier  v. 
Hawkinsy  9  Exch.  266 ;  23  L.  J.,  Ex.  38.    Where  a  mortgagee  gave  notice 
of  the  mortgage  to  a  tenant  and  demanded  the  rent,  and  the  tenant  chose 
to  pay  it  to  nis  landlord,  the  mortgagor,  on  an  indemnity  which  proved  to 
be  Dad,  it  was  held  that  he  could  not  recover  the  rent  back  from,  his  lessor 
after  he  had  been  obUged  by  distress  to  pay  it  over  again  to  the  mort- 
gagee.   Higg^  V.  Scotty  7  C.  B.  63.    The  nile  in  equity  is  in  general  the 
same  as  at  law.    Rogers  v.  In^hamy  3  Ch.  D.  351 ;  and  see  Id.  3a6,  357. 
But  in  the  case  of  a  common  mistake  of  both  the  payer  and  the  payee,  re- 
lief may  sometimes  be  given;  seeDanieU  v.  Sinclair ,  6  Ap,  Ca.  181,  P.  C, 
cited  post^  p.  596.    Not  every  mistake  of  fact  will  enable  the  party  to  re- 
cover money  paid  in  ignorance.   Thus,  where  A.  conveyed  to  his  bankers  by 
way  of  security  all  his  interest  in  a  supposed  devise  to  him,  subject  to  a 
charge  on  it  of  a  debt  due  from  A.  to  B.,  and  the  bankers  afterwards 
voluntarily  paid  to  B.  the  debt  at  A.*s  request,  it  was  held  that  they  could 
not  recover  back  the  money  from  B.  upon  discovering  that  the  will  had 
been  revoked  and  the  security  was  worthless.    In  this  case  the  debt  paid 
was  really  due  to  B.,  and  the  only  mistake  of  the  bankers  was  in  suppos- 
ing that  they  held  a  good  security  a^iinst  A.  for  the  advance.     Aiken  v. 
BhoH,  1  H.  &  N.  210;  25  L.  J.,  Ex.  321.    So  where  bankers  cash  a 
customer's  cheque  and  afterwards  discover  that  they  have  no  assets  of 
his,  they  cannot  recover  the  money  back  from  the  person  to  whom  they 
paid  it.     Chambers  v.  Miller,  13  C.  B.,  N.  S.  125 ;  32  L.  J.,  C.  P.  30 ;  see 
also  Pollard  v.  Rank  of  England,  L.  B.,  6  Q.  B.  623.    See  further  the 
notes  to  Marriot  v.  Hampton,  2  Smith's  Lead.  Cas.  9th  ed.  458  et  eeq. 

Where  money  had  been  paid  to  the  defendant  by  the  plaintiffs  on  an 
jLnsuranoe  on  a  ship  efiPectea  by  the  defendant  as  the  agent  of  a  foreign 
principal,  and  the  defendant,  when  effecting  the  insurance,  had  suppressed 
a  material  fact  which  if  known  to  the  ]^laintiffs  would  have  enabled  them 
to  resist  the  payment,  and  on  discovermg  the  fact  the  plaintiffs  brought 
,an  action  against  the  defendant  to  recover  the  money ;  it  was  held  l£at 
the  defendant  having  suppressed  the  fact  with  no  intention  to  defraud, 
and  having  paid  the  monev  over  to  his  principals,  or  settled  it  in  account 
with  them,  before  demand,  by  the  plaintiffs,  was  not  liable  to  refund  it. 
Holland  v.  Russell,  1  B.  &  S.  424 ;  30  L.  J.,  Q.  B.  308 ;  4  B.  &  S.  14 ; 
32  L.  J.,  Q.  B.  297,  Ex.  Ch. ;  accord.  Shand  v.  Grant,  15  C.  B.,  N,  S, 
324.  Where,  howeyer,  the  defendant  has,  as  principal,  so  received  the 
money  to  which  he  is  not  entitled,  it  is  no  answer  that  he  has  paid  it  over 
to  another  person  for  whom  he  was  acting.  Newall  v.  Tondinsony  L.  B., 
6  0.  P.  405. 

Where  an  article  is  sold,  which  turns  out  to  be  of  less  value  than  the 
price  given  for  it,  the  extra  price  if  there  be  no  fraud  cannot  be  recovered 
back.    Per  Le  Blanc,  J.,  Cox  v.  Prentice,  3  M.  &  S.  349.    But  if  parties 
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agree  to  abide  by  the  weighing  of  anjr  article  at  any  particular  scales,  and, 
in  the  weighing,  an  error  not  perceived  at  the  time  takes  place  from  an 
accidental  mis-reckoning  of  some  weight,  and  the  thing  is  reported  of 
more  weight  than  it  really  is,  and  the  price  is  paid  thereupon,  money  had 
and  received  is  sustainable.  Per  Le  Blanc,  J. ,  and  Ld.  Ellenboroue^h,  C.  J. , 
Ibid.  In  that  case  a  bar  of  silver,  having  been  assayed  by  a  third  person, 
was  bought  of  the  defendant  by  the  plaintiff  and  paid  for  according  to  the 
assay,  but  it  turned  out  that  tne  assay  was  wrong,  and  the  bar  contained 
less  silver ;  it  was  held  that  the  plaintiff  could  recover  what  he  had  over- 
paid. 

Though  this  action  will  not  lie  for  the  purpose  of  determining  a  right 
to  an  interest  in  land,  Lindon  v.  Hooper,  Cowp.  414,  yet  where  the  title  is 
not  in  issue  it  will  often  lie  to  recover  back  pavments  made  imder  mis- 
apprehension of  title.  Thus,  a  tenant  who  paid  rent  to  his  landlord  and 
was  afterwards  ejected  by  a  third  person  who  recovered  mesne  profits 
from  him  for  the  period  during  which  the  tenant  has  paid  his  rent,  may 
recover  the  rent  so  paid  from  his  landlord  in  an  action  for  money  had  and 
received,  the  landlord  not  having  set  up  any  titie  at  the  trial  of  the  eject- 
ment. Newaome  v.  Graham^  10  JB.  &  U.  234 ;  see  Freem.  2nd  ed.  479  (d). 
So  where  a  tenant  continues  to  pay  rent  to  tiie  defendant  in  ignorance  of 
the  failure  of  a  life  on  which  his  lease  depends,  he  may  recover  back  the 
payments,  there  being  no  dispute  about  titie.  Barber  v.  Browne  1  C.  B., 
N.  S.  121;  26L.  J.,C.  P.  41. 

As  to  money  had  and  received  on  rescinding  a  contract  or  on  breach  of 
warranty,  see  ante,  pp.  320,  321,  469. 

Money  obtained  by  fraud,  duress,  cfrc]  Where  money  has  been  obtained 
bv  fraud,  this  action  lies  to  recover  it  back ;  and  money  fraudulentiy 
obtained  may  be  recovered,  although  the  defendant  may  be  entitied  to  it 
as  legatee.  Crockford  v.  Winter,  1  Camp.  124.  After  the  death  of  a 
bankrupt  tenant  for  life  his  assignees  were  allowed  to  recover  as  money 
had  and  received,  the  bygone  rente  from  a  person  who  had  received  them 
imder  the  colour  of  a  fraudulent  assignment.  Pearce  v.  Day,  cited 
2  Buss.  &  M]^l.  124.  If  A.  bv  means  of  a  false  pretence  or  a  nromise,  or 
condition  wmch  he  does  not  fulfil,  induce  B.  to  give  him  a  (uieque,  and 
hand  it  over  to  C.  in  fraud  of  B.,  but  C.  takes  it  bond  fide  for  value  and 
obtains  cash  for  it  at  B.'s  bankers,  B.  cannot  recover  the  money  from  C. 
Watson  V.  Bussell,  3  B.  &  S.  34  ;  31  L.  J.,  Q.  B.  304;  Ex.  Ch.,  6  B.  &  S. 
96d;  34  L.  J.,  Q.  B.  93.  Where  the  defendant,  being  secretiy  married 
already,  married  the  plaintiff  and  received  the  rents  of  her  lands,  they 
were  held  recoverable  in  this  form  of  action.  Hasser  v.  Wallis,  1  Salk. 
28.  Where  A.  is  agent  of  B.  to  pav  certain  acceptances  of  B.,  and  the 
defendant  obtains  payment  from  A.  bv  falsely  representing  himself  to  be 
the  holder  of  one  of  tiie  acceptances,  tne  action  for  money  had  and  received 
will  lie  at  the  suit  of  A.,  or  semble  of  B.  also.  Holt  v.  Ely,  1  E.  &  B.  795. 
In  Govett  v.  Hopgood,  Exeter  Sp.  Assizes,  1852,  cor,  Erie,  J.,  the  plaintiff, 
a  lady  imbecile  from  age  and  infirmity,  recovered  in  this  form  of  action  a 
large  sum  which  was  alleged  to  have  been  a  gift  by  her  to  the  defendant's 
wi£.  The  plaintiff,  being  herself  called  as  a  witness,  showed  her  inca- 
padhr  on  her  examination,  and  the  judge  left  it  to  the  jury  to  say  whether 
she  knew  what  she  was  about  when  she  gave  the  money.  Where  the 
defendant  fraudulently  colluded  with  J.  S.,  who  was  insolvent,  to  obtain 
wines  from  the  plaintiff,  the  proceeds  on  the  re-sale  of  which  eventually 
came  into  the  defendant's  hands  in  satisfaction  of  a  debt  due  to  him  from 
J.  S. ;  the  plaintiff  was  held  entitied  to  recover  in  this  action.  Abbotts  v. 
Barry,  2  B.  &  B.  369 ;  5  B.  Moore,  98.    The  plaintiff  can  only  rescind  a 
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oontract  on  the  ground  of  frand  irlien  he  can  disafiSmi  the  oontnu^  and 
remit  the  def enduit  to  his  former  state.  Urquhart  y.  Jfocpftcrson,  3  Ap. 
Oa.  831,  P.  C,  and  see  also  cases  cited  infra. 

The  promoters  of  a  company  advertised  a  large  capital  in  120,000 
shares:  the  plaintiff  took  an  allotment  of  60  shares;  notice  was  then 
published  by  the  promoters  that  all  the  shares  were  allotted;  whereupon 
uie  plaintiff  paid  a  deposit  on  the  shares  and  signed  the  subscription  con- 
tract. He  arterwards  discovered  that  less  than  half  the  shares  had  been 
in  fact  allotted,  and  that  the  company  had  no  funds.  Held,  that  on  this 
evidence  of  fraud  he  might  recover  back  his  deposit  from  one  of  the  active 
promoters.  Wontner  v.  Shairp,  4  C.  B.  404.  See  also  JarreU  v.  Kennedff^ 
6  C.  B.  319,  cited  anU^  p.  580.  11  a  fraudulent  statement  in  a  pubhe 
advertisement  can  be  traced  to  the  secretary  of  a  company,  and  purport 
to  be  by  order  of  the  directors,  eemh.  an  express  authority  to  pablish 
it  may  be  presumed.  Wontner  v.  Shairp,  eupra;  and  see  Wdtmm  v. 
Charlemonty  EL  of,  12  Q.  B.  856.  But  a  parW  who  seeks  to  repudiate 
shares  on  tiie  ground  of  fraud  must  do  so  while  he  is  in  a  condition  to 
put  both  parties  in  etatu  quo.  He  cannot  do  so  after  the  company  baa 
gone  into  liquidation ;  Stone  V.  OUy  and  County  Bank,  3  C.  P.  D.  282, 
U.  A. ;  nor  after  he  has  received  dividends  and  has  permitted  the  com- 
pany to  become  incorporated  under  19  &  20  Vict  c.  47.  darker,  Dickmm^ 
£.  B.  &  E.  148 ;  27  L.  J.,  Q.  B.  223 ;  Cole  v.  Bishop,  E.  B.  &  E.  150,  n.; 
Addie  v.  W,  Bank  of  Scotland,  L.  B.,  1  H.  L.  Sc.  145, 165.  But  he  may 
sue  for  the  fraud  and  so  get  damages;  S.  0.,  Clarke  v.  Dickson,  6  C.  B., 
N.  S.  453;  28  L.  J.,  G.  P.  225;  see  Action  for  deceit,  po&t,  p.  849;  and 
where  an  allottee  of  shares  has  repudiated  them  on  the  ground  of  fraud 
by  the  company,  and  his  name  has  been  removed  from  the  register,  it 
seems  that  the  sum  paid  on  the  shares  is  recoverable  in  this  form  of 
action.  See  Ship  v.  UroeakUl,  L.  B.,  10  Eq.  73;  Askew* a  C%ue,  L.  B.,  9 
Oh.  664,  666. 

There  is  an  important  difference  between  cases  where  a  contract  may  be 
rescinded  on  account  of  fraud  and  those  in  which  it  may  be  rescinded  on 
the  ground  that  there  is  a  difference  in  substance  between  the  thing 
bargained  for  and  that  obtained ;  for  '*  it  is  enough  to  show  that  there 
was  a  fraudulent  representation  as  to  any  part  of  that  which  induced  the 
party  to  enter  into  the  contract  which  he  seeks  to  rescind ;  but  where 
there  has  been  an  innocent  misrepresentation  or  misapprehension,  it  does 
not  authorize  a  rescission,  unless  it  is  such  as  to  show  that  there  is  a 
complete  difference  in  substance  between  what  was  supposed  to  be  and 
what  was  taken,  so  as  to  constitute  a  failure  of  consideration."  Kennedy 
V.  Panama,  Ac.  R,  Mail  Co,,  L.  B.,  2  Q.  B.  580,  587,  per  cur.  See  further, 
cases  cited  suh-tit.  Action  for  deceit,  post,  p.  848. 

Where  a  man  has  been  obliged  involuntarily,  and  by  wrongful  duress, 
to  pay  money,  it  may  be  recovered  in  this  action ;  as  where  ne  has  paid 
an  exorbitant  sum  to  redeem  his  goods  from  pawn ;  Astley  v.  Reynolds,  2 
Str.  915 ;  or  wrongful  detention ;  Aahmole  v.  Wainiorighi,  2  Q.  B.  837 ; 
Green  v.  Duckett,  11  a  B.  D.  275.  See  Kendal  v.  Wood,  L.  B.,  6  Ex.  243, 
ante,  p.  584.  Plaintiff  being  indebted  to  the  defendant  and  others,  offered 
a  composition  of  5s,  in  the  pound,  which  some  of  the  creditors  aooepted, 
but  the  defendant  refused  until  the  plaintiff  had  privately  given  him.  50^., 
when  he  executed  the  deed.  Some  of  the  other  creditors  had  refused  to 
sign  tmless  the  defendant  signed,  and  this  he  knew;  held,  that  the  plain- 
tiff could  recover  the  50/.  Atkinson  v.  Denhy,  7  H.  &  N.  934 ;  31  li.  J., 
Ex.  362,  Ex.  Ch. ;  In  re  Lenzherg's  Policy,  7  Ch.  D.  650,  and  see  poti, 
p.  590.  So  where  a  party  to  a  reference  has  been  obliged  to  pay  an 
imreasonable  charge  of  the  arbitrator  in  order  to  take  up  the  award ;  per 
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cur.  in  Be  Coomha,  4  Ezch.  839.  See  Eoberts  y.  Eherhardt,  3  C.  B.,  N.  S. 
482;  28  L.  J.,  C.  P.  74,  Ex.  Gh.  So  the  action  lies  where  goods,  not 
liable  to  seizure,  are  seized  by  a  revenue  officer,  who  extorts  money  to 
release  them ;  Irving  y.  Wilson,  4  T.  B.  485 ;  or  a  public  officer  demands 
and  exacts  an  excessiye  f ee ;  as  a  parish  derk  for  a  search  in  a  register ; 
Steele  y.  Williams,  8  Exch.  625;  22  L.  J.,  Ex.  225;  or  a  corporation 
officer  extorts  a  fee  for  granting  a  licence ;  Morgan  y.  Palmer,  2  ^.  &  0. 
729 ;  or  a  sheriff  claims  and  receiyee  a  larger  fee  than  he  is  entitied  to ; 
Dew  y.  Paraons,  2  B.  &  A.  562 ;  or  a  toll-keeper  exacts  an  illegal  toll ; 
Parsons  y.  Blandy,  Wightw.  22;  or  a  railway  company,  bound  Dy  their 
special  act  to  charge  rates  equally  to  all,  detams  or  remses  to  carry  the 
paroels  of  a  particular  person  until  he  pays  an  unreasonable  charge. 
Parker  y.  Qi.  W.  By,  Co.,  7  M.  &  Gr.  253;  Edwards  y.  Id,,  11  0.  B.  588; 
21  L.  J.,  0.  P.  72 ;  BaxendaU  y.  Id,,  16  0.  B.,  N.  S.  137 ;  33  L.  J.,  0.  P. 
197,  Ex.  Ch. ;  8uUon  y.  Id.,  3  H.  &  0.  800;  35  L.  J.,  Ex.  18;  L.  E.,  4 
H.  L.  226;  Baxendale  y.  L.  &  8.  W,  By.  Co.,  L.  E.,  1  Ex.  137;  Qidlow  y. 
Lancashire  A  Yorkshire  By.  Co.,  L.  B.,  7  H.  L.  517.  And  this,  although 
part  of  the  money  was  receiyed  by  the  defendants  as  agents  of  another 
company  and  for  their  use.  Parker  y.  Bristol  A  Exeter  By.  Co.,  6  Exch. 
702.  See  further  post,  pp.  604,  605.  So  if  a  mortgagee  with  power  of 
sale  refuse  to  stop  a  sale  imless  the  mortgagor  pays  expenses  not  duly 
chargeable  upon  him,  which  the  mortgagor  accoi^ingly  pays  under  pro- 
test Close  y.  Phijpps,  7  M.  &  Gr.  586.  So  where  a  mor^gee  haying 
agreed  to  assign  his  security  on  payment  of  principal,  interest  and  costs, 
made  a  daim  for  costs  to  which  he  was  not  entitled  j  and  on  his  refusal  to 
execute  the  assignment  on  any  other  terms,  the  assignee,  by  direction  of 
the  mortgagor,  paid  the  sum  demanded  under  protest ;  held,  that  the 
mortgagor  could  recover  the  excess,  as  paid  not  under  duress  in  the  strict 
legal  pense,  but  as  paid  involuntarily  under  undue  pressure.  Eraser 
v.  Pendlebury,  31  L.  J.,  0.  P.  1.  So  if  a  sheriff  obtain  payment 
by  a  wrongful  seizure  under  a  fi.  fa.  by  a  threat  of  selling  the  goods, 
though  not  liable  to  the  execution ;  Vatpy  y.  Manley,  1  C.  B.  594 ;  or  a 
solicitor  illegaUy  detain  deeds  till  an  undue  claim  is  satisfied ;  Wakefield 
v.  Newhon,  6  Q.  B.  276 ;  Turner  v.  Deane,  3  Exch.  836 ;  even  though  he 
detain  them  as  soUdtor  of  the  third  person,  who  had  no  right  to  payment, 
and  though  he  has  paid  over  the  money  to  his  client ;  Gates  v.  Hudson,  6 
Exch.  346  ;  20  L.  /.,  Ex.  112;— in  aU  such  cases  this  action  is  maintain- 
able. See  also  QihJxm  v.  QihJxm,  13  0.  B.  205;  22  L.  J.,  C.  P.  131.  And 
in  these  cases  it  makes  no  difference  that  the  defendant,  who  has  obtained 
the  money  as  an  agent,  has  handed  it  over  to  his  prindpal.  See  Steele  v. 
Williams,  8  Exch.  625,  and  cases  dted  Id.  629 ;  Oates  v.  Hudson,  supra. 
Aliter — if  the  agent  have  received,  without  fraud,  money  paid  imder  a 
mistake  of  facts,  and  has  paid  it  over  to  his  prindpal,  or  settied  it  in 
account  with  him.  Holland  v.  Bussell,  4  B.  ft  S.  14;  32  L.  J.,  Q.  B.  297, 
ante,  p.  584 ;  Shand  v.  Grant,  15  0.  B.,  N.  S.  324. 

Personal  duress  will,  of  course,  avoid  a  payment  made  imder  its  influ- 
ence ;  and  the  wrongful  detention  of  the  plamtiff  s  goods  or  property  for 
the  purpose  of  obtaining  money  will,  we  nave  seen  above,  be  ground  for 
redaimmg  the  money  paid  under  such  circumstances ;  but  this  is  not  on 
the  ground  of  duress,  but  because  the  payment  is  involuntary.  Where 
there  is  a  fair  and  bond  fide  agreement  to  pay  for  redelivery  of  tne  detained 
goods,  and  no  undue  advantage  taken,  the  action  will  not  lie ;  for  generally 
mere  duress  of  goods  will  not  avoid  a  contract  or  agreement,  so  as  to 
enable  a  party  to  recover  bade  money  paid  under  it.  See  Atlee  v.  Back" 
house,  3  M.  ft  W.  650;  Skeate  v.  BeaU,  11  Ad.  ft  E.  983. 

A  party  cannot  try  a  title  to  land  in  an  action  for  money  paid,  to  release 


588  Action  for  Money  Had  and  Received, 

gDods  taken  as  a  distress  by  a  claimant  of  the  land.  Lindon  y.  Hooper^ 
owp.  414.  And  see  the  observations  of  the  Court  in  Oingell  t.  Purkins^ 
4  Exch.  725,  and  cases  cited  ante,  p.  585.  Nor  can  the  owner  of  cattle, 
rightfully  distrained  damage  feasant,  reooyer  in  this  action  an  ezoessiTe 
demand  for  damage,  though  paid  under  protest.  Gulliver  t.  Coaens,  1 
0.  B.  788.  So  it  did  not  lie  by  a  tenant  against  his  landlord  for  the 
overplus  after  sale  under  a  distress ;  for  the  proper  remedy  was  an  actum 
for  not  leaving  it  in  the  hands  of  the  sheriff  or  constable ;  Yatea  v.  EaH- 
wood,  6  Exch.  805 ;  20  L.  J.,  Ex.  303  ;  Evans  v.  Wright,  2  H.  &  N.  527 ; 
27  L.  J.,  Ex.  50 ;  but  it  seems  that  the  stat.  35  &  36  Vict.  c.  92,  s.  13, 
makes  it  the  duty  of  the  landlord  to  pay  the  overplus  to  the  tenant,  and 
this  form  of  action  is  therefore  now  the  appropriate  remedy.  Where  an 
action  is  brought,  and  the  defendant  pays  the  demand  "  without  preju- 
dice," he  nevertheless  cannot  afterwards  recover  the  money  so  paid. 
Broivn  v.  M^Kinally,  1  Esp.  279.    So  money  recovered  by  regular  legal 

Srocess,  though  in  fact  not  due,  cannot  be  recovered  back  in  this  action ; 
(arriot  v.  Hampton,  7  T.  E.  269 ;  Hamlet  v.  Richardeon,  9  Bing.  644 ; 
even  though  recovered  after  judgment  by  a  writ  fraudulently  issued  to 
levy  a  sum  already  paid  by  the  judgment  debtor.  De  Medina  v.  Grove, 
10  Q.  B.  152.  But  where  a  certificated  bankrupt,  upon  beine  arrested 
upon  a  ca,  sa.  for  a  debt  provable  under  the  commission,  paid  tne  money 
under  a  protest  stating  his  bankruptcy  and  certificate,  and  warning  the 
sheriff  that  he  should  apply  to  the  Court  to  have  the  money  returned,  it 
was  held  that  this  was  not  such  a  payment  under  legal  process,  with 
knowledge  of  the  facts,  as  precluded  the  bankrupt  from  recovering  back 
the  money.  Payne  v.  Cfiapman,  4  Ad.  &  E.  364.  And  where  defendant, 
knowing  he  had  no  real  claim,  arrested  the  plaintiff,  a  foreigner,  on  his 
arrival  from  abroad,  for  10,0002.,  and,  under  the  compulsion  of  a  colour- 
able legal  process,  extorted  from  him  5002.,  "  as  a  payment  in  part  of  the 
writ,"  the  Court  held  that  this  action  was  maintainable.  De  Cadaval,  Dk, 
V.  Collins,  Id,  858. 

Against  officer  de  facto,']  Though  a  title  to  land  cannot,  as  we  have 
seen,  be  tried  in  this  form  of  action,  a  title  to  an  office  or  appointment  is 
often  tried  in  it.  Thus  the  person  entitled  may  sue  a  usurper  of  an  office 
for  the  fees  wrongfully  received,  as  in  the  case  of  the  disputed  title  to  a 
stewardship  of  an  honour  or  a  court  baron ;  Howard  v.  Wood,  2  Ley.  245 ; 
Freem.  478,  and  cases  collected  ih,  in  2nd  ed. ;  or  office  of  clerk  of  the 
papers  in  the  King's  Bench  office ;  Woodward  v.  Aston,  1  Yent.  296 ;  or 
office  of  clerk  of  the  peace ;  Wildes  v.  Russell,  L.  E.,  1  C.  P.  722 ;  or  tiie 
office  of  registrar  of  an  inferior  court;  Osgood  v.  Nelson,  L.  B.,  5  H.  L. 
636;  or  a  rightful  against  a  tortious  guardian  in  socage;  obiter ,  ]xr 
Holt,  C.  J.,  in  Lamine  v.  Dorrell,  2  Ld.  ifiiym.  1217 ;  or  the  office  of  cner 
of  a  court ;  Green  v.  Hewett,  1  Peake,  182 ;  or  prothonotarv ;  CampbeU  v. 
Hewlitt,  16  Q.  B.  258.  And  in  such  actions  it  will  be  sumcient  to  show 
the  fees  received  communihus  annis,  Montague  v.  Preston,  2  Yent.  170, 
171 ;  B.  N.  P.  76  (c) ;  semb,  Campbell  v.  Hewlitt,  supra.  But  if  there  be 
no  accustomed  fees  attached  to  the  office,  and  the  profits  be  only  casual, 
as  in  the  case  of  a  sexton  who  receives  only  gratuities  for  showim?  a 
cathedrfd,  no  such  action  lies.  Boyter  y.  Dodsworth,  6  T.  B.  681.  The 
action  lies  against  a  corporation  which  has  taken,  and  wrongfully 
detained,  fees  oelonffing  to  an  officer  of  it ;  Hall  v.  Swansea,  Mayor,  4ke* 
of,  5  Q.  B.  526 ;  and  thus  the  title  to  the  office  itself  may  be  tried. 

On  waiver  of  tort.']  We  have  seen  that  a  taking  or  detention  of  goods 
from  the  plaintiff  may  be  sometimes  treated  as  a  sale  to  the  wrongdoer; 
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anUy  p.  528.  So  a  wrongful  receipt  by  the  defendant  of  the  proceeds  of 
goods  wrongfully  sold  may  be  treated  as  a  receipt  to  the  plaintiffs  use  by 
waiving  the  preceding  tortious  detention  of  them.  Lamine  y.  Dorrell,  2 
Ld.  Eaym.  1216 ;  Kitchen  v.  Campbell,  3  Wils.  304.  So  where  the  defen- 
dant has  wrongfully  received  payment  of  the  plaintiff's  cheque,  vide  ante, 
p.  396,  or  post  office  order  for  money.  Fine  Art  Society  v.  Union  Bank  of 
London,  17  Q.  B.  D.  705,  C.  A.  So  where  the  defendants  wrongfully  seized 
money  of  the  plaintiff,  and  paid  it  to  their  joint  account  at  a  bankers,  it 
was  held  that  this  action  lay  against  both.  Neate  y.  Harding,  6  Exch. 
349;  20  L.  J.,  Ex.  250.  Where  a  member  of  the  defendants'  firm  sold 
the  plaintiff's  goyemment  stock  under  a  forged  power  of  attorney,  and 
the  defendants  received  the  price  innocently,  it  was  held  that  l^e  plaintiff 
could  recover  the  price  in  this  form  of  action.  Stone  y.  Marsh,  6  B.  &  0. 
551 ;  Marsh  v.  Keating,  1  N.  G.  198.  The  right  to  mftinfatin  this  action 
seems  in  such  cases  to  be  founded,  not  on  the  ri^ht  to  treat  a  mere  tort  as 
a  contract,  but  on  the  right  to  refrain  from  suing  for  the  tort,  and  to 
estop  the  wrongdoer  from  setting  up  his  own  wrong  to  defeat  the  plaintiff's 
remedy  for  the  proceeds.  Thus  if,  after  a  wrongful  sale  of  goods,  the 
owner  elect  to  ckum  and  to  accept  part  of  the  proceeds  of  the  sale  from 
the  wrongdoer  as  money  paid  to  his  use,  the  tort  is  waived,  and  the 
owner's  omy  remedy  for  the  residue  of  theproceeds  is  by  action  for  money 
had  and  received.  Lythgoe  y.  Vernon,  5  H.  &  N.  180 ;  29  L.  J.,  Ex.  164. 
See  Smith  v.  Baker,  L.  E.,  8  0.  P.  350;  Boe  v.  Mutual  Loan  Fund,  19 
Q.  B.  D.  347,  C.  A.  Conversely,  where  the  plaintiff  has  elected  to  treat 
the  conversion  as  a  tort  by  recovering  a  judgment  in  trover  against  A., 
he  cannot,  even  though  the  judgment  be  tmsatisfied,  sue  for  the  proceeds 
of  the  sale  by  A.  and  the  defendant,  which  sale  was  the  conversion  com- 
plained of,  although  the  defendant  alone  received  the  proceeds.  Buckland 
v.  Johnson,  15  0.  B.  145 ;  23  L.  J.,  0.  P.  204.  Such  a  defence  will,  how- 
ever, require  to  be  specially  pleaded.  See  further  notes  to  Smith  v. 
Hodson,  2  Smith's  L.  Cases,  and  jmm<,  Part  III.,  9ub  tit.  Actions  by  trustees 
of  bankrupts. 

This  action  lies  to  recover  money  in  the  hands  of  an  overseer,  levied 
on  a  conviction  which  has  been  quasned.  Feltham  v.  Terry,  cited  1  T.  B. 
387. 

Money  stolen  by  the  defendant  from  the  plaintiff  constitutes  a  debt 
from  the  defendant  to  the  plaintiff ;  but  the  generally  received  opinion 
has  been  that  it  could  not  be  sued  for  until  after  the  prosecution  of  the 
defendant  for  the  felony.  See  Stone  y.  Marsh,  supra;  Choumey,  Baylis, 
31  Beav.  35  L ;  31  L.  J.,  Ch.  757.  And  it  has  been  held  that  the  plaintiff 
would  be  non-suited,  where  his  case  was  founded  on  an  unprosecuted 
felony.  Wellock  v.  ConsUintine,  2  H.  &  C.  146;  32  L.  J.,  Ex.  285  The 
doctnne  on  which  these  cases  were  groimded  has,  however,  been  said 
to  be  without  legal  foundation.  WeUs  v.  Abrahams,  L.  R.,  7  Q.  B.  554, 
per  cur.  See  furOier  on  this  subject.  Ex  pie.  Ball,  10  Ch.  D.  667,  C.  A. ; 
Midland  Insur,  Co.  v.  Smith,  6  Q.  B.  D.  561,  and  Boope  y.  D^Avigdor,  10 
a  B.  D.  412. 

In  ease  of  wagering  contrcusts,']  By  the  8  &  9  Vict.  c.  109,  s.  18,  all  con- 
tracts by  way  of  gaming  or  wagering  shall  be  null  and  void ;  and  no  suit 
can  be  maintained  '*  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  on  which  any  waeer  shall  have 
been  made :  provided  always  that  Ihis  enactment  shall  not  be  deemed  to 
apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe  or 
contribute  for  or  toward  any  plate,  prize  or  sum  of  money  to  be  awarded 


590  Adicn  for  Money  Had  and  Bwtived, 

to  tke  winner  or  winners  of  any  lawful  game,  spori,  pastime,  or  ezerase.** 
See  HiggtMon  y.  8imf$on,  2  0.  P.  B.  76. 

The  section  prohibits  only  actions  by  one  party  to  the  wager  against 
the  other,  or  against  the  stake-holder  to  reooyer  the  stake  won.  Thus  if 
the  party  depositing  the  sum  staked,  daim  it  back  from  the  stake-holder, 
eyen  after  me  eyent  is  asoertained,  bat  before  the  money  is  paid  oyer,  he 
oan  maintun  money  had  and  reoeiyed  against  him.    Hampden  t.  Wahk^ 

1  Q.  B.  D.  189 ;  Dtggle  y.  Higgs,  2  Ex.  D.  422,  C.  A.  Money  deposited 
as  a  wager  upon  a  lawful  ^ame  or  race  in  whioh  the  depositors  are  en- 
gaged, does  not  come  within  the  proyiso  in  sect.  18,  and  can,  therefore,  be 
recoyered  from  the  stake-holder  as  money  deposited  on  a  yoid  contract. 
B.  C,  oyemiling  BaUy  y.  MarriaU,  6  0.  B.  818 ;  Trimble  y.  Hill^  5  Ap. 
Oa.  :)42,  P.  G.  See  also  BaUmt  y.  Newman,  1  C.  P.  D.  573,  C.  A.  A 
principckl  who  has  employed  an  agent.  A.,  to  make  bets  for  him  on  oom- 
miseion,  can  sue  A.  for  bets  so  made,  and  won  and  reoeiyed  by  hira. 
Bridwr  y.  Savage,  15  Q.  B.  D.  363,  G.  A. ;  BeeeUm  y.  BeeOon,  1  Ex.  D.  13. 
But  he  cannot  sue  A.  for  damages  for  not  making  the  bets  for  him. 
Cohm  y.  KiUeU,  22  Q.  B.  D.  680. 

In  cases  of  iUegal  confnu^.]  Where  money  has  been  paid  in  pnrsoanoe 
of  an  iUend  contract,  it  is  generally  irreooyerable.    See  cases  cited 

2  Smith's  £ead.  Gases,  9th  ed.  570,  and  Lowry  y.  Bourdieu,  2  Doug.  468. 
And  there  is  no  distinction  in  this  respect  between  mala  prohibHa  and 
mala  in  se,  Aubert  y.  Maze,  2  B.  &  P.  371 ;  Cannan  y.  Bryce,  3  B.  &  A. 
179.  But  in  some  cases  it  is  reooyerable  as  money  had  and  received  to 
the  use  of  the  party  paying  it,  as  in  the  following  cases :  see  1  fi.  BL, 
4th  ed.,  65,  n. : — 

1.  When  the  contract  remains  executory,  though  the  plaintiff  and  defen- 
dant be  in  pari  ddieto ;  Tappenden  y.  Bandall,  2  B.  &  P.  467 ;  as  a 
deposit  npon  an  illegal  wager ;  Aubert  y.  Walsh,  3  Taunt.  277 ;  Bu»k  y. 
Walsh,  4  Taunt.  290.  Where  the  plaintiff  authorized  his  money  to  be 
applied  to  an  illegal  purpose,  he  may  recoyer  it  before  it  has  been  paid 
oyer  or  applied  to  such  purpose.  Bone  y.  Ekless,  5  H.  &N.  925 ;  29  Ii.  J., 
Ex.  438.    See  also  Taylor  y.  Bowers,  1  Q.  B.  D.  291,  G.  A.       ^ 

2.  Money  is  recoyerable  from  a  stakeholder  in  whose  hands  it  has  been 
deposited  upon  an  illegal  oomsideration,  though  executed  by  the  happening 
of  the  eyent  upon  which  a  wager  is  made ;  proyided  the  money  nas  not 
been  paid  oyer  by  the  stakeholder  to  the  other  party,  or  was  paid  oyer 
after  notice  to  the  contra^.  Cotton  y.  Thurland,  5  T.  B.  405 ;  Baite  y. 
Carttvright,  7  Price,  540 ;  Hastelow  y.  Jackson,  8  B.  &  G.  221 ;  Hodmm  y. 
TerriU,  1  Gr.  &  M.  797. 

3.  The  money  is  reooyerable,  though  the  contract  be  executed,  if  the 
plaintiff  be  not  in  pari  delicto  with  the  defendant.  Per  Ld.  Mansfield,  C.  J. , 
Lowry  y.  Bourdieu,  2  Doug.  472.  As  where  money  is  extorted  from  ^m 
plaintiff  by  the  threat  of  prosecuting  a  penal  action  agamst  him ;  Unwim 
y.  Leaper,  1  M.  &  Gr.  747 ;  Williams  y.  Medley,  8  East,  378 ;  or,  to  indnoe 
the  plaintiff  to  accept  a  composition,  in  common  with  the  other  creditoza, 
on  the  plaintiff's  debt  to  him.  Smith  y.  Bromley,  2  Doug.  696,  n. ;  Atkin- 
son y.  Denby,  and  In  re  Lenzberg's  Policy,  cited  ante,  p.  586.  So  where 
the  plaintiff  gaye  the  defendant  a  promissory  note  for  the  like  purpose, 
and  was  compelled  to  pay  it  at  the  suit  of  a  third  person,  to  whom  the 
defendant  had  indorsed  it,  he  was  held  entitled  to  recoyer  the  amount 
from  the  defendant  in  this  form  of  action.  Smith  y.  Cuff^  6  M.  &  S.  160. 
But  in  a  similar  case,  where  the  plaintiff  had  yoluntarily  paid  the  note  to 
the  defendant,  it  was  held  to  be  a  yoluntary  payment,  wnich  he  could  not 
recover  back.     Wilson  y.  Bay,  10  Ad.  &  E.  82. 
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4.  Money  is  not  reooverable  wkexe  the  contract  is  exectUed  and  the 
plftintiif  is  in  pari  ddieto  with  the  defendant.  Andree  y.  Fletcher,  3  T.  B. 
266 ;  ThisiUwood  y.  Cracro/ly  1  M.  &  S.  600 ;  Stokes  v.  Ttvitchen,  8  Taunt 
492.  Thus  where  on  a  ciiminal  charge,  an  order  has  been  made  on  A.  to 
find  a  surety  for  his  good  behaviour,  and  B.  becomes  such  surety  on  the 
terms  that  50/.,  the  amount  of  the  recognisance,  diould  be  deposited  by 

A.  with  B.  as  security  to  him,  A.  caimot  recover  the  501,  either  before  or 
after  the  expiration  of  the  recognizance,  and  idthough  he  has  made  no 
default.  Merman  v.  c/eucAner,  15  Q.  B.  B.  561,  C.  A.  So  in  the  case  of 
a  surety  for  the  appearance  of  a  prisoner  in  a  criminal  case.  Wilson  v. 
Strugnellf  7  Q.  B.  B.  548,  as  corrected  by  Herman  v.  Jeuchner,  supra. 
So  where  the  plaintiff  has  paid  money  to  compromise  a  prosecution  for 
disobe^ne  an  order  of  sessions,  which  he  afterwards  finds  to  be  iireeular 
and  void,  ne  cannot  recover  back  his  money.  GoodaU  v.  Loumdes,  6  Q.  B. 
464.  So  where  the  plaintiff  paid  money  to  the  defendant  on  the  terms 
that  he  should  not  appear  at  the  public  examination  of  a  bankrupt  or 
oppose  his  discharse.  Kearley  v.  Thornson,  24  Q.  B.  B.  742,  G.  A. 
Partial  execution  of  the  contract  is  sufl^cient  to  prevent  the  money  being 
reoovered  back.    S.  G. 

The  agent  of  a  party  to  an  illegal  contract,  who  receives  money  paid 
under  it  to  the  use  of  his  principal,  cannot  set  up  the  illegality  of  the 
transaction  to  an  action  brought  against  him  by  his  principal.  Tenant  v. 
Elliott,  IB.  &  P.  3 ;  Farmer  v.  Bussell,  Id,  296.  But  it  is  otherwise 
where  the  receipt  itself  is  illegal,  and  the  agent  is  therefore  also  particeps 
criminis,  M*Oregor  v.  Lowe,  By.  &  M.  57 ;  per  Grompton,  J.,  in  Nicholson 
V.  Gooch,  5  E.  &  B.  1016;  25  L.  J.,  Q.  B.  137. 

The  defence  of  illegality  must  be  specially  pleaded.  See  Defence  in 
actions  on  simple  eontracts,  post,  p.  635. 

On  transfer  ofdebt,"]    Where  A.  was  indebted  to  B.,  and  B.  to  G.,  and 

B.  gave  an  order  to  A.  to  pay  G.  the  sum  due  from  A.  to  B.,  and  the 
order  was  assented  to  by  A.,  on  the  security  of  which  G.  lent  B.  a  further 
sum ;  it  was  held  that,  on  A.'s  refusal  to  j^aj,  0,  might  maintain  an 
action  for  money  had  and  received  against  him.  Israel  v.  Douglas,  1  H. 
Bl.  239 ;  Wilson  v.  Coupland,  5  B.  &  A.  228 ;  Walker  v.  Bostron,  9  M.  &  W. 
411 ;  GHffin  v.  Weatherhy,  L.  B.,  3  Q.  B.  753.  It  seems,  however,  that 
the  agreement  must  be  such  that  the  debt  due  from  B.  to  G.  is  thereby 
extinguished.  Cuxon  t.  Chadley,  3  B.  &  G.  591 ;  Liversidge  v.  Broadbent, 
Wharton  v.  Walker,  infra;  Cochrane  v.  Green,  9  G.  B.,  N.  S.  448;  30 
L.  J.,  G.  P.  97.  Where  A.,  being  indebted  to  B.,  gave  him  an  order  upon 
G.,  his  (A.'s)  tonant,  to  pav  the  amount  out  of  the  next  rent  that  would 
become  due,  and  B.  sent  tne  order^  to  G.,  but  had  not  any  cUrect  com- 
munication with  him  upon  the  subject,  and  at  the  next  rent-day  G.  pro- 
duced the  order  to  A.,  and  promised  him  to  pay  the  amount  to  B.,  and, 
upon  receiving  the  difference  between  that  and  the  whole  rent,  A.  gave  a 
receipt  for  the  whole, — ^it  was  held  thjat  B.  could  not  recover  the  amount 
of  the  order  from  G.,  either  in  an  action  for  money  had  and  received,  or 
uj>on  an  account  stated.  Wharton  v.  Walker,  4  B.  &  G.  163;  see  the 
principle  of  the  cases  discussed  in  Liversidge  v.  Broadbent,  4  H.  &  N.  603 ; 
28  L.  J.,  Ex.  332.  So  where  an  overseer  stopped  purt  of  a  pauper's 
allowance,  and  engaged  to  pay  it  to  the  pauper's  landlord  for  his  rent,  in 
pursuance  of  an  trnderstanoing  between  the  three,  it  was  held  that  the 
landlord  could  not  maintain  monev  had  and  received  against  the  overseer. 
Blackledge  v.  Harman,  1  M.  ft  Bob.  344.  Where,  by  tiie  consent  of  all 
parties,  the  defendant  is  to  pay  to  the  plaintiff  a  debt  due  from  defendant 
to  A.,  who  IB  the  plaintiffs  debtor,  it  lies  on  the  plaintiff  to  show  that 
there  was,  at  the  time  of  the  agreement,  an  ascertained  debt  due  from 
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defendant  to  A.  Fairlie  y.  Derdony  8  B.  ft  C.  395.  A  promise  by  A.  to 
B.  to  pay  money  when  A.  reoeiyes  a  debt  due  to  him  from  C,  does  not 
constitute  an  equitable  assignment,  so  as  to  charge  the  debt  in  l^e  hands 
of  C,  or  to  afford  a  defence  in  an  action  by  A.  against  G.  for  the  debt 
due  to  him.  Fidd  y.  Megaw,  L.  B.,  4  C.  P.  660.  But  an  undertaking 
to  pay  when  and  as  receiyed  **  all  diyidends  coming  to  me  in  respect  of 
my  proof  for  800/.,  upon  the  estate  of  J.  L./'  operates  as  an  equitable 
assignment  of  such  diyidends.  Ex  pte,  Bretty  7  On.  D.  419.  So  a  letter 
from  A.  and  B.  to  their  creditor,  C,  **  we  hold  at  your  disposal  the  sum 
of  about  425^,  due  to  us  from  D.  for  goods  deliyered  by  us  to  them,"  is 
an  equitable  assignment  to  G.  of  D.'s  debt.  Ocrringe  y.  IrweU  India 
Rubber,  &c,  Warka,  34  Gh.  D.  12S,  G.  A.  An  assignment  of  all  the 
grantor's  future  book  debts  is  good,  although  it  is  not  confined  to  those 
arising  in  a  particular  business.  O^cial  Receiver  y.  Taifby,  13  Ap.  Oa. 
523,  B.  P.  The  assignment  is  subject  to  any  lien  or  set-off  aviulable 
against  the  assignor.  Roxhurghe  y.  Oox,  17  Gh.  D.  520,  G.  A. ;  Wehb  y. 
Qmithy  30  Gh.  D.  192,  G.  A.  See  also  Young  y.  Kitchin,  and  Newfound- 
land.  Government  of  y.  Newfoundland  Ry,,  post,  p.  675.  A  writrng 
opening  a  credit  for  a  particular  siun  does  not  constitute  an  equitable 
assignment  thereof.  Lariviere  y.  Morgan,  L.  B.,  7  H.  L.  423.  If  an 
order  giyen  by  A.  to  B.  to  pay  G.  a  debt  due  from  B.  to  A.  amount  to  a 
bill  of  exchange,  as  defined  in  the  Stamp  Act,  1870,  s.  48  {ante,  p.  236), 
it  will  in  general  be  inadmissible  in  eyidence  unless  stamped  as  sudi. 
PoU  y.  Lomas,  6  H.  &  N.  529;  30  L.  J.,  Ex.  210.  See  Oriffin  y. 
Weatherhy,  ante,  p.  591,  and  cases  cited  ante,  pp.  238  et  seq.  It  may  be 
obseryed  that  the  Bills  of  Exchange  Act,  45  &  46  Yici  c.  61,  a.  53, 
proyides  that  '*  a  bill  of  itself  does  not  operate  as  an  assignment  of  funds 
m  the  hands  of  Hke  drawee,  ayailable  for  payment  thereof." 

Under  the  J.  Act,  1873,  s.  25  (6),  ante,  p.  300,  any  absolute  assign- 
ment by  writing  under  the  hand  of  tne  assignor  (not  purporting  to  be  by 
way  of  chai^  only),  of  any  debt  of  which  notice  in  writing  shall  haye 
been  giyen  by  the  debtor,  is  effectual  to  transfer  the  legal  right  to  the 
debt  and  the  remedies  therefor  from  the  date  of  the  notice,  under  this 
section  the  legal  right  to  the  debt  itself  passes  to  the  assignee.  Read  y. 
Broivn,  22  Q.  B.  B.  128,  G.  A.  A  mortgage  of  debts  due  to  the  mort- 
gagor in  the  ordinary  form,  with  the  usual  proyiso  for  redemption,  &c., 
is  '*  an  absolute  assignment  (not  purporting  to  be  by  way  of  charge 
only)."  Tancred  y.  Delagoa  Bay,  <fcc.  Ry,  Co.,  23  Q,  B.  B.  239,  follow- 
mg  Burlinson  y.  Hall,  12  Q.  B.  B.  347.  Where  the  defendajits,  the 
trustees  and  executors  under  a  will,  sent  G.,  a  residuary  legatee,  an 
account  showing  the  amount  of  the  share  due  to  him,  and  G.  sent  this 
account  to  H.,  with  the  direction,  signed  by  him,  '*  I  hereby  instruct 
the  trustees  in  power  to  pay  H.  the  balance  shown  in  the  aboye  state- 
ment," whereof  notice  was  giyen  to  the  defendants,  it  was  held  that 
H.  could  recoyer  under  sub-sect.  6.  Harding  y.  Harding,  17  Q.  B.  B. 
442.  Bebts  may  be  assigned  imder  the  sub-section  before  tiiey  become 
due.  Brice  y.  Bannister,  3  Q.  B.  B.  569,  G.  A. ;  Walker  y.  Bradford  Old 
Bank,  12  Q.  B.  B.  511.  It  is  sufficient  to  giye  notice  of  assignment  after 
the  death  of  the  assignor.  S.  G.  The  debtor  cannot  object  that  tiiere  is 
no  consideration  for  the  assignment.  S.  G.  As  to  the  deductions  which 
the  defendant  may  make  in  respect  of  claims  he  has  against  the  assignor, 
see  Young  y.  Kitchin,  and  Newfoundland,  Government  of  y.  Newfoundland 
Ry,  Co,,  post,  p.  675. 

In  ease  of  partnership,']  One  partner  cannot  sue  his  co-partner  for  hid 
share  of  the  profits  as  loug  as  the  partnership  is  undissolyea  and  accounts 
unsettled  ,*  therefore,  where  two  persons  agree  to  diyide  the  profits  of  an 
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agency  between  them,  and  one  of  them  receives,  on  account  of  such 
agency,  a  certain  sum  of  money,  the  other  cannot  maintain  this  action 
for  a  moiety,  it  being  a  partnership  transaction,  and  there  being  no 
account  settled.  Bovill  y.  Hammond^  6  B.  &  C.  149.  A  transaction 
between  partners  may,  however,  by  agjreement  or  a  separate  security,  be 
so  separated  from  the  partnership  affairs,  though  arising  out  of  them,  as 
to  form  the  subject  of  an  action  by  one  against  another.  Su(^  an  action 
involves  no  general  account.  See  Jackson  v.  Stopherd,  2  Or.  &  M.  361 ; 
Coffee  V.  Brian,  3  Bing.  64;  Pearson  v.  Skelton,  1  M.  &  W.  604;  also 
cases  ante,  p.  570,  Action  for  money  paid,  and  poet,  p.  699,  Action  on  an 
account  stated^  As  to  what  constitutes  pcLrtnership  oi  persons  inter  se,  see 
Walker  v.  Hirsch,  27  Ch.  D.  460,  0.  A. 
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Where  interest  is  recoverable  by  law,  it  is  either  claimed  in  a  special 
claim  on  an  agreement— or  given  by  way  of  damages  by  the  jury,  though 
not  demanded  in  the  claim — or  it  is  the  subject  of  a  separate  claim  for 
interest,  which  last  form  has  been  commonly  adopted  where  the  principal 
sum  only  is  recoverable  under  another  claim.  Thus,  as  interest  is  not 
generally  recoverable,  at  common  law,  on  claims  for  goods  sold,  money 
lent  or  had  and  received  {vide  post,  p.  694),  it  is  usual,  if  interest  be  due 
at  all,  to  demand  it  in  a  separate  claim.  GKbbs,  0.  J.,  in  Maherley  v. 
Robins,  6  Taunt.  626,  thought  that  a  separate  count  was  not  necessary 
to  enable  the  jury  to  ^ve  interest  by  wa^^  of  damage  even  on  a  count 
to  recover  a  deposit  paid  on  a  sale,  and  in  cases  within  the  statute  3 
&  4  Will.  4,  c.  42,  post,  p.  696,  the  claim  seems  to  be  superfluous,  for 
the  jury  may  give  interest  on  any  issue  in  such  cases.  See  also  Edwards 
v.  Qt.  W.  By.  Co.,  11  0.  B.  688 ;  21  L.  J.,  0.  P.  72.  A  claim  for  interest 
is  not  supported  by  proof  that  the  defendant,  a  widow,  promised  the 
plaintiff  to  pay  interest  on  a  debt  of  her  husband,  if  the  plaintiff  f  ore- 
Dore  to  *' proceed  against  her'*  for  payment  of  the  debt;  for  the  debt 
was  not  her  debt.    Fetch  v.  Lyon,  9  Q.  B.  147. 

Under  this  head  the  subject  of  interest  will  be  noticed  generally,  and 
without  reference  to  a  special  claim. 

Interest,  when  recoverable,  is  to  be  calculated  down  to  the  time  of  final 
judgment.  Bobinson  v.  Blarid,  2  Burr.  1086-8.  But  if  there  has  been  a 
tender,  it  runs  only  to  the  time  of  such  tender.  Dent  v.  Dunn,  3  Camp. 
296.  Where  a  principal  sum  is  payable  with  interest  at  a  fixed  rate  the 
interest  ceases  to  accrue  on  the  recovery  of  a  judgment  for  the  principal, 
for  the  contract  has  then  passed  in  rem  judicaiam.  Florence  v.  Jenings^ 
2  C.  B.,  N.  S.  464 ;  26  L.  J.,  0.  P.  274 ;  Ex  pte.  Oriental  Financial  As- 
sociation, 4  Ch.  D.  33,  C.  A. ;  Ex  pte.  Fewings,  26  Ch.  D.  338,  C.  A.,  dis- 
tinguishing Popple  V.  Sylvester,  22  Ch.  D.  98.  A  judgment  debt  bears 
interest  at  4  per  cent,  under  1  &  2  Vict.  c.  110,  s.  17.  Ex  pte.  Oriental 
Financial  Association,  supra. 

When  due  at  common  law,"]  The  principle  upon  which  interest  is  claimed 
at  common  law  is,  that  it  is  matter  of  contract,  express  or  implied,  between 
the  parties.  **  It  is  now  established  as  a  general  principle,  tnat  interest  is 
allowed  by  law  only  upon  mercantile  securities,  or  in  those  cases  where 
there  has  been  an  express  promise  to  pay  interest ;  or  where  such  promise 
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ie  to  be  implied  from  the  Tisage  of  trade,  or  other  circamstaaoeB'*;  per 
Abbott,  C.  J.,  Higgins  y.  Sargent,  2  B.  &  0.  349 ;  Page  y.  Newman^ 9  B.  & 
0.  381 ;  Bhodea  y.  Rhodes,  Johns.  653 ;   29  L.  J.,  Oh.  418  ;   notwith- 
standing many  older  oases  at  yarianoe  with  the  rule  as  aboye  stated.    See 
Foster  y.  Weston,  6  Bing.  714 ;  AmoU  y.  Bed/em,  3  Bing.  369 ;  Pinhorny, 
Tuckington,  3  Camp.  468  ;  Stoin/ord  y.  Bum,  Qtow,  8.    That  there  may 
be  a  usage  to  pay  a  certain  interest  on  the  settled  balance  of  a  merchant's 
account,  see  Orme  y.  OaUoway,  9  Exch.  544  ;  23  L.  J.,  Ex.  118.    Where 
title  deeds  haye  been  deposited  to  secure  a  loan  the  loan  carries  interest. 
In  re  Kerr's  Policy,  L.  iL,  8.  Eq.  331.    In  an  action  on  an  undertaking'.ta 
let  judgment  go  by  default  in  a  suit  for  a  mortgage  debt,  and  to  pay  prin- 
cipal and  interest,  in  consideration  of  staying  execution  for  a  certain  time, 
it  was  held  that  the  jury  might  giye  interest  by  way  of  damages  down  to 
the  date  of  tiie  yerdict  for  breach  of  the  agreement  by  non-payment ;  and 
this  without  the  aid  of  stat.  3  &  4  WiU.  4,  c.  42.    Harper  y.  WiUiamSy 
4  Q.  B.  219.    Where  the  contract  is  to  pay  a  sum  of  money,  with  interest, 
at  a  giyen  rate  on  a  ^yen  day,  if  the  sum  be  not  judd  on  that  day,  there 
is  no  contract  to  oontmue  to  pay  the  same  rate  of  interest  after  the  day  for 
payment ;  damages  may,  howeyer,  be  awarded  by  the  jury  for  the  non- 
payment, and  the  former  rate  may  be  taken  by  them  as  a  guide  in  afloooo 
mg  tiiie  damages.     Cook  y.  Fowler,  L.  B.,  7  H!.  L.  27.    See  also  Chodckap 
y.  BoherU,  14  Ch.  D.  49,  0.  A. 

The  following  cases  in  which  interest  was  not  allowed  must  now  be 
taken  as  subject  to  the  statute  hereafter  mentioned. 

It  has  been  held  that  interest  cannot,  at  common  law,  be  recoyered  on 
money  receiyed  to  the  use  of  another ;  De  ffavilland  y .  Bou?erhank,  1  Oamp. 
50 ;  though  tiie  money  was  obtained  by  fraud ;  Crockford  y.  Winter,  Id. 
129 ;  nor,  for  money  lent,  to  be  repaid  either  upon  demand  or  at  a  giyen 
time ;  CaUon  y.  Bragg,  15  East,  223;  Higgins  y.  Sargent,  2  B.  &  C.  351 ; 
nor,  where  the  borrower  by  a  written  instrument  promised  to  repay  it  at 
a  certain  time ;  Page  y.  Newman,  9  B.  &  C.  378 ;  nor,  on  money  paid ; 
Carr  y.  Edwards,  3  Stark.  132 ;  nor,  on  money  due  for  work  and  laoonr ; 
Trdawney  y.  Thtmuis,  1  H.  Bl.  303 ;  nor,  on  money  due  for  goods  sold 
and  delivered  to  be  paid  for  on  a  certain  day ;  Gordon  y.  Swan,  12  East, 
419;  2  Camp.  229,  n;  nor,  upon  a  policy  of  insurance;  Kingston  y. 
M*Intosh,  1  Camp.  518 ;  nor,  upon  a  policy  of  insurance  on  a  life,  where 
the  money  was  payable  six  months  after  proof  of  the  death ;  Higgins  y. 
Sargent,  2  B.  &  C.  348 ;  nor,  on  a  single  bond ;  Hogan  y.  Page,  1  B.  &  P. 
337 ;  nor,  on  rent ;  per  Tindal,  C.  J.,  Foster  y.  WeAm,  6  Bing.  714 ;  nor, 
on  an  instrument,  '*  to  pay  1,5002.  to  be  deliyered  in  goods  by  three  pay- 
ments of  5002.  each,  at  3,  5,  and  7  months."  Foster  y.  Weston,  6  Inn^. 
709.  An  auctioneer  employed  to  sell  an  estate,  who  receiyes  a  deposit 
from  the  purchaser,  is  a  stakeholder  Uable  to  be  called  upon  to  pay  tiie 
money  at  any  time ;  and  therefore,  although  he  may  make  interest  oy  it, 
he  is  not  liable  to  pay  interest  to  the  yendor  on  the  completion  of  the  con- 
tract. Harington  y.  Hoggart,  1  B.  &  Ad.  577.  So  of  an  agent  or  banker 
who  holds  money  payable  at  a  moment's  notice.  See  cases  cited  by  Parke, 
J.,  S.  C. 

Interest  in  the  case  of  mercantile  instruments,']  The  mercantile  instru- 
ments which  haye  always  been  held  to  carry  interest,  whether  mentioned 
or  not,  are  bills  of  exchange  and  promissory  notes.  By  the  Bills  of 
Exchange  Act,  1882,  s.  9  (3),  ante,  p.  342,  where  a  bill  of  exchange,  or 
promissory  note,  see  s.  89,  ante,  pp.  400, 401,  is  expressed  to  be  payable  witii 
interest,  unless  the  instrument  otherwise  proyides,  interest  runs  from  the 
date  thereof,  and  if  undated  from  its  issue ;  and  where  interest  is  made 
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payable  at  a  certain  rate,  the  jury  may  give  interest  at  the  same  rate, 
against  the  drawer,  from  the  time  of  bemg  due ;  Keene  y.  KeenCy  3  C.  £., 
N.  8.  144 ;  27  L.  J.,  0.  P.  88 ;  but  the  jury  are  not  bound  to  give  it. 
Cook  Y.  FowltTy  ante,  p.  594.  If  the  instrument  be  silent  about  interest,  it 
is  payable  only  from  the  time  when  the  instrument  becomes  due.  Upon 
a  Dili  or  note,  payable  on  demand  generally,  not  roecifying  interest, 
interest  is  given  from  the  time  of  the  demand  proved ;  Blaney  v.  Hendricks, 
2  W.  Bl.  761 ;  or,  dispensed  with,  e,g,,  by  the  bank  which  gave  the  note 
closing  its  doors;  In  re  East  of  England  Banking  Co,,  L.  B.,  6  Eq.  368 ; 
L.  E.,  4  Oh.  14  ;  overruling  In  re  Herefordshire  Banking  Co,,  L.  B.,  4  Eq. 
250.  And  when  no  demand  is  proved,  from  the  issuing  of  the  writ. 
Pierce  v.  FothergiU,  2  N.  0.  167.  Against  the  drawer  of  a  oill,  not  men- 
tioning interest,  interest  is  only  recoverable  from  the  time  of  his  receiving 
notice  of  dishonour.  Walker  v.  Barnes,  5  Taunt.  240 ;  1  Marsh.  36.  It 
has,  however,  been  said  that,  in  an  action  on  a  bill  not  bearing  interest  on 
its  face,  interest  is  in  the  nature  of  damages,  and  the  jury  may  allow  it, 
or  may  disaUow  it  in  case  the  delay  of  payment  has  been  occasioned  by 
the  default  of  the  holder.  Per  J^yley,  J.,  Cameron  v.  Smith,  2  B.  &  A. 
308 ;  BrewerUm  v.  Parker,  17  L.  T.,  N.  S.  325,  Byles,  J.  But  though  the 
jury  are  to  decide  whether  interest  is  to  be  allowed,  and  what  is  the  interest 
current  at  any  particular  place,  it  is  a  question  of  law  what  rate  of  interest 
is  to  be  aUowea  on  such  a  Dili ;  therefore  where  the  jury  gave  the  indorsee 
of  a  bill  interest  at  6  per  cent.,  in  an  action  against  the  drawer  on  non- 
acceptance,  and  the  interest  at  the  place  where  it  was  drawn  was  found  to 
be  25  per  cent.,  it  was  held  that  the  plaintiff  was  entitled  by  law  to  the 
higher  rate.  Gihbs  v.  Fremont,  9  Exch.  25 ;  22  L.  J.,  Ex.  302.  The  in- 
dorsee of  a  bill  may  sue  the  acceptor  for  interest,  although  he  has  taken 
another  bill  from  tne  defendant  for  the  amount  of  the  first,  which  has  been 
dxL^paid.    Lumley  v.  Musgrave,  4  N.  0.  9. 

When  goods  are  sold  to  he  paid  for  by  bill,  interest  from  the  time  when 
the  bill  would,  if  given,  have  become  due  may  be  recovered  as  part  of  the 
price  in  an  action  for  goods  sold  and  delivered.  Farr  v.  Ward,  3  M.  & 
W.  25 ;  Davis  y,  Smyth,  8  M.  &  W.  399. 

Interest  impliedJ]  A  promise  to  pay  interest  may  be  implied  from  the 
acts  of  the  parties.  Thus,  where  a  former  balance  has  been  settled  upon 
an  allowance  of  interest  in  a  banker's  book,  it  is  an  admission  by  the 
party  of  a  contract  to  pay  interest  on  the  sums  advanced  to  him  by  the 
banker.  Calton  v.  Bragg,  15  East,  223,  228,  per  Ld.  Ellenborough,  0.  J. 
But  where  the  defendant  undertook  to  traned^er  to  plaintiff's  account  a 
sum  due  from  defendant  to  A.,  plaintiff  cannot  recover  interest  on  it 
merely  because  interest  was  allowed  in  the  usual  course  of  dealing 
between  defendant  and  A.    FrUhling  v.  Schroeder,  2  N.  C.  77. 

Compound  interest  is  not  generally  allowed  imless  the  parties  have  ex- 
pressly or  impliedly  contracted  to  pay  it,  or  there  be  a  custom.  Fergusson 
T.  Fyffe,  infra,  Eflren  where  the  defendant  contracted  to  pay  money  by 
certain  instalments,  and  also  interest  on  each  instalment  from  the  day 
appointed  for  payment,  and  te  secure  payment  of  such  interest  by  his 
bond,  it  was  neld  that,  on  default  of  payment,  a  jury  was  not  bound, 
either  at  conmion  law  or  under  stat.  3  &  4  Will.  4,  c.  42,  s.  28,  to  award 
interest  upon  such  interest.  Attwood  v.  Taylor,  1  M.  &  Ghr.  279.  Where 
the  plaintiffs  had  acted  as  agents  for  the  defendant,  and  advanced  moneys, 
and  at  the  close  of  each  account  (which  was  delivered  annually)  had 
charged  interest,  and  at  each  rest  had  added  the  interest  of  the  preceding 
year  to  the  principal,  Ld.  Ellenborough  held  that  the  accounto,  which  had 
not  been  objected  to  for  a  number  of  years,  afforded  evidence  of  a  promise 
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to  pay  interest  in  this  manner.  Bnwe  y.  ffujvUr,  3  Gamp.  467.  Bnt 
where  compound  interest  is  so  charsed,  it  must  appear  that  the  debtor 
knew  that  the  practice  was  to  m^e  such  rests.  Moore  y.  Voughtouy  1 
Stark.  487  ;  and  see  Dawee  y.  Pinner,  2  Camp.  486,  n.  And  eyen  where  a 
mortga^  debtor  had  settled  mortgage  accounts  on  the  footing  of  com- 
pound mterest,  both  he  and  the  mortgagee  being  under  the  erroneous 
unpression  that  compound  interest  was  payable  under  the  mortgage  deed, 
the  debtor  was  held  entitled  to  haye  the  accounts  reopened.  Danidl  y. 
Sinclair,  6  Ap.  Ca.  181,  P.  C. 

Where,  by  the  course  of  dealing  between  a  banker  and  his  customer, 
the  former  has  charged  compound  interest  on  the  amount  of  the  cus- 
tomer's oyerdrawn  account,  the  banker  loses  the  right  to  charse  compound 
interest  when  the  relation  of  banker  and  customer  ceases  Detween  the 
parties,  as  on  the  death  of  the  customer.  Williamson  y.  WUliamson^  Li.  B,, 
7  Eq.  642;  following  FerguMony,  Fyffe,  8  CI.  &  P.  121.  But  it  seems 
that  the  balances  will  carry  simple  interest  from  the  customer's  death. 
S.  CO. 

Interest  hy  statute.!  By  stat.  3  &  4  Will.  4,  c.  42,  s.  28,  **  upon  all  debU 
or  sums  certain  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  the  creditor  at  a  rate  not  exceedmg  the  current  rate 
of  interest  from  the  time  when  such  debts  or  sums  cei&in  were  jMiyable, 
if  such  debts  or  sums  be  payable  by  yirtue  of  some  written  instroment  at 
a  certain  time  ;  or  if  payable  otherwise,  then  from  the  time  when  demand 
of  payment  shall  haye  been  made  in  writing,  so  as  such  demand  shall 
giye  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  ol 
such  demand  until  the  term  of  ^yment ;  proyided  that  interest  shaU  be 
payable  in  all  cases  in  which  it  is  now  payable  by  law." 

By  sect.  29,  the  jury  **  may,  if  they  shall  think  fit,  giye  damages  in  the 
nature  of  interest  oyer  and  aboye  the  yalue  of  the  goods  at  the  time  of 
the  conyersion  or  seizure  in  all  actions  of  trover  or  trespass  de  bonis 
asportatis,  and  oyer  and  aboye  the  money  recoyerable  in  all  actions  on 
policies  of  assurance  made  after  the  passing  of  this  Act "  (14th  August, 
1833). 

Money  claimed  on  a  special  agreement  in  writing,  to  let  judgment  go 
by  default,  in  an  action  against  a  mortgagor  for  principal  and  interest, 
and  to  pay  the  amount  of  debt  and  costs  on  a  named  day,  if  certain 
securities  were  then  ready,  is  not  a  debt  certain  payable  at  a  time  certain 
within  sect.  28 ;  semb.  Harper  y.  Williams,  4  Q.  B.  219.  The  deposit  paid 
on  a  consideration  that  has  failed  may  be  recoyered  back  with  interest,  on 
a  preyious  demand  of  interest  made  under  it ;  Mowatt  y.  Londesborotigh,  4 
E.  &  B.  1 ;  23  L.  J.,  Q.  B.  177 ;  claiming  interest  from  an  earlier  date 
than  the  date  of  the  demand  will  not  yitiate  it.  S.  C.  So  interest  may 
be  recoyered  on  an  oyer-payment  made  by  a  person  to  obtain  his  goods 
from  a  carrier,  on  which  an  illegal  charge  has  been  made,  if  due  demand 
be  made  under  the  statute.  Edwards  y.  Gt,  W,  By,  Co.,  11  C.  B.  588; 
21  L.  J.,  C.  P.  72.  A  letter  of  application  for  a  loan  till  a  day  certain, 
not  showing  on  the  face  of  it  an  obligation  to  repay,  is  not  an  instrument 
by  yirtue  of  which  the  debt  is  payable  at  a  certain  time.  Taylor  v.  ffoU, 
3  H.  &  C.  462 ;  34  L.  J.,  Ex.  1.  A  demand  of  payment  of  the  balance  of 
an  account,  stated  therein  inaccurately,  is  not  within  the  statute.  Mill  y. 
8.  Staffordshire  By.  Co.,  L.  B.,  18  Eq.  164 ;  Ward  y.  Eyre,  15  Ch.  D.  130, 
0.  A.  In  Buncombe  y.  Brighton  Club,  <fcc.  Co.,  I|.  E.,  10  Q.  B.  371,  it  was 
held  {diss.  Blackburn,  J.),  that  interest  was  recoyerable,  though  tiie  day 
of  payment  was  not  mentioned  in  the  instrument  if  it  could  be  ascertained 
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afterwards  by  reference  to  spme  event,  e,g,,  the  delivery  of  goods.  This 
decision  is,  however,  inconsistent  with  that  in  MercJiant  Shipping  Co,  y. 
Armitagey  L.  E.,  9  Q.  B.  99,  114,  Ex.  Ch.,  where  it  was  held  that  a  lump 
sum  payable  for  freight,  under  a  charter-party,  on  the  delivery  of  the 
cargo  is  not  within  the  section. 

A  claim  indorsed  on  the  writ  for  interest  on  the  amount  claimed 
thereby  from  its  date  till  payment  or  judgment,  is  not  a  sufficient  demand 
within  sect.  28.  Bhymney  My,  Co.  v.  Bhymney  Iron  Co,,  25  Q.  B.  D.  147, 
C.  A.  A  notice  of  a  call  made  on  a  contributory  of  a  company  being 
wound  up,  stating  that  interest  would  be  charged  if  payment  were  not 
made  by  a  certain  day,  is  within  it.  Ex  pte.  Lintottf  L.  B.,  4  Eq.  184; 
Barrow* B  Case,  L.  E.,  3  Oh.  784;  see  In  re  Welsh  Flannel  and  Tweed  Co., 
L.  E.,  20  Eq.  360;  as  to  interest  on  calls  on  forfeited  shares,  see  Stochen*s 
Case,  L.  E.,  5  Eq.  6. 

Interest  is  not  payable  under  sect.  29,  under  a  policy  of  insurance,  in 
respect  of  a  delay  m  payment  occasioned  only  by  tnere  being  no  person 
who  could  give  a  discharge  for  the  amount  thereof.  Webster  y.  British 
Emfire,  Ac.  Assur.  Co.,  15  Ch.  D.  169,  C.  A.  Nor  in  an  action  brought 
against  an  executor  for  the  proceeds  of  the  plaintiffs  minerals,  severed 
and  converted  by  his  testator.     Phillips  v.  Homfray,  44  Ch.  D.  694. 

As  to  interest  on  a  solicitor's  bill,  vide  ante,  p.  486. 

By  17  &  18  Vict.  c.  90,  s.  1,  all  Acts  or  parts  of  Acts  of  Parliament 
mentioned  in  the  schedule,  and  '*  all  existing  laws  against  usury,"  are 
repealed.  By  sect.  3,  where  interest  was  payable  on  August  10th,  1854, 
on  any  contract,  express  or  implied,  for  payment  of  the  legal  or  current 
rate  of  interest,  or  where  interest  was  then  payable  by  any  rule  of  law, 
the  same  rate  diall  be  recoverable  as  if  the  Act  had  not  passed.  By  sect.  4, 
nothing  is  to  affect  the  law  relating  to  pawnbrokers.  See  Flight  y.  Eeed, 
1  H.  &  C.  703;  32  L.  J.,  Ex.  265,  and  observations  thereon  in  Rimini  y. 
Van  Fraagh,  L.  E.,  8  Q.  B.  1.  The  repeal  of  the  usury  laws  does  not, 
however,  deprive  the  court  of  the  power  of  relieving  expectant  heirs  from 
tmconscionable  bargains.  Ayles/ord,  El.  o/y.  Morris,  Jb.  E.,  8  Ch.  484. 
See  also  Bolinghroke  y.  CBorke,  2  Ap.  Ca.  814,  D.  P. 
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By  Eules,  1883,  O.  xx.  r.  8,  **  in  every  case  in  which  the  cause  of  action 
is  a  stated  or  settled  account,  the  same  shall  be  alleged  with  particulars, 
but  in  every  case  in  which  a  statement  of  account  is  relied  on  by  way  of 
evidence  or  admission  of  any  other  cause  of  action  which  is  pleaded,  the 
Same  shall  not  be  alleged  in  the  pleadings." 

To  recover  upon  a  claim  on  an  accotmt  stated  the  plaintiff  must  prove 
an  absolute  acknowledgment  by  the  defendant  of  the  plaintiff's  claim.  A 
qualified  acknowledgment  is  not  sufficient,  as  **  I  woidd  have  paid  you  if 
you  had  not  done  so  and  so."  Evans  v.  Verity,  Ey.  &  M.  239.  And  an 
offer  of  a  sum  certain,  on  demand  of  a  larger,  is  not  evidence  on  the 
account  stated.  Wayman  v.  Hilliard,  4  Moore  &  P.  729;  7  Bing.  101. 
An  eniry  in  a  bankrupt's  examination  of  a  certain  sum  being  due  to  A., 
is  not,  it  seems,  evidence  of  an  account  stated  between  them.  Pott  v. 
Clegg,  16  M.  &  W.  321 ;  and  Ex  pte.  Topping,  34  L.  J.,  Bky.  44,  cited 
post,  p.  659,  overruling  Eicke  v.  Nokes,  1  M.  &  Eob.  359.  An  oral  admis- 
sion of  a  debt  due  for  goods  sold,  is  evidence  of  an  account  stated,  though 
the  agreement  for  tihe  sale  was  in  writing.    Newhall  v.  Holt,  6  M.  &  W . 


508  AcUon  on  an  AeoourU  Stakd. 

662.  An  agreement  b^  a  member  of  a  company,  on  behalf  of  the  com- 
pany, to  ]^ay  the  plaintiff's  bill  in  oonaderation  of  withdrawing  an  attach-' 
ment  agamst  the  company's  funds,  is  evidence  of  an  account  stated  in  an 
action  against  the  member  as  one  of  the  company,  though  the  defendant 
became  a  member  after  the  debt  was  incurred.  Barker  y.  Biri^  10  M.  &  W. 
61.  The  company  in  this  case  seems  to  have  been  an  unincorporated 
company  or  trading  partnership.  Where  a  party,  examined  before  com- 
missioners of  bankruptcy,  admitted  that  he  nad  received  a  sum  on  account 
of  the  bankrupt,  after  an  act  of  bankruptcy,  but  not  that  it  was  a  sub- 
sisting debt ;  neld  that  this  would  not  support  a  count  on  an  account 
stated  with  the  assignees.     Tucker  y.  Barrow,  7  B.  &  G.  623. 

A  promissory  noto  given  in  1844  by  the  defendant  for  a  sum  described 
as  interest  on  a  note  for  1172.  dated  1838,  is  evidence  on  an  account  stated 
of  a  subsisting  debt  of  1172.  due  in  1844.  Perry  v.  8lade,  8  Q.  B.  115. 
An  I  0  U  is  evidence  of  an  account  stated  with  the  person  who  produces 
it,  though  not  named  in  it,  and  if  another  person  was  meant,  the  defen- 
dant must  prove  this.  Fesenmayer  v.  Adcock^  16  M.  &  W.  449.  But  it 
may  be  shown  that  it  was  given  on  a  consideration  that  has  failed ;  as  for 
part  of  a  deposit  on  a  sale  which  has  gone  off  for  want  of  title.  WiUon 
v.  WiUon,  14  C.  B.  616 ;  23  L.  J.,  0.  T.  137 ;  and  see  Berry  v.  Siorev,  2 
0.  L.  E.  816,  H.  T.  1854,  0.  P.  Where  an  I  0  U  was  given  for  a  stipu- 
lated premium,  extra  the  consideration  specified  in  an  apprentice  deed, 
which  was  therefore  void  by  8  Ann.  c.  9,  s.  39,  yet  the  master  may  recover 
the  money  under  an  account  stated,  the  boy  having,  in  fact,  served  out 
his  full  term.  Westlake  v.  Adams,  5  C.  B.,  N.  S.  248;  27  L.  J.,  C,  P. 
271.  An  account  stated  may  be  maintained  on  an  oral  agreement  of 
what  the  balance  between  the  parties  is,  though  one  of  the  items  be  tiie 
price  of  land  sold  under  an  oral  agreement,  whether  the  statement  be 
after  the  land  has  changed  hands ;  Cocking  v.  Ward,  1  C.  B.  858 ;  or 
before,  if  it  be  shown  to  have  subsequently  come  into  the  defendants 
possession.  Laycock  v.  Pickles,  4  B.  &  S.  497 ;  33  L.  J.,  Q.  B.  43.  8ee 
also  Wilson  v.  MarshaU,  post,  p.  598.  But  there  must  be  an  admission  of 
a  debt  due,  in  order  to  support  an  account  stated :  therefore  when  the 
defendant  orally  agreed  to  purchase  a  lease  of  the  plaintiff,  and  gave  as 
deposit  an  I  0  U  for  2bl.,  and  afterwards  refused  to  complete  the  pur- 
chase ;  it  was  held  that  the  I  0  U,  taken  with  the  circumstanoes  under 
which  it  was  given,  was  no  evidence  of  an  account  stated.  Lemere  v. 
EllioU,  6  H.  &  N.  656 ;  30  L.  J.,  Ex.  350.    See  Buck  v.  Hurst,  L,  B.,  1 

0.  P.  297,  anU,  p.  573. 

In  an  action  oy  the  plaintiff  as  executrix,  where  the  defendant,  on 
being  applied  to  b^  her  for  the  payment  of  interest,  stated  that  he  would 
bring  her  some,  it  was  held  tnat,  though  this  was  an  admission  that 
something  was  due,  still,  as  the  nature  of  the  debt  did  not  appear,  nor 
whether  it  was  due  to  the  plaintiff  as  executrix,  or  in  her  own  right,  nor 
that  it  was  one  for  whicn  assumpsit  would  He,  the  plaintiff  was  not 
entitled  to  recover  even  nominal  damages.  Oreen  v.  Davies,  4  B.  &  0. 
235 ;  and  see  Teal  v.  Auty,  2  B.  &  B.  101.  And,  generally  an  account  is 
not  stated  unless  some  specific  sum  is  agreed  upon;  therefore  a  letter 
asking  the  plaintiff  '*  to  hold  the  defendant's  cheque  till  Monday,  when  I 
will  send  the  amount,"  the  amount  of  the  cheque  beins  unknown,  will 
not  support  this  claim.  Lane  v.  Hill,  18  Q.  B.  252 ;  21  L.  J.,  Q.  B.  318. 
If  it  appear  that  the  account  is  stated  of  a  debt  due  jfrom  a  third  person  to 
the  plamtiff ,  which  defendant  promised  to  pay  without  itny  consideration, 
this  is  a  defence.    French  v.  French,  2  M.  &  Ur.  644 ;  WiUon  v.  Marshall, 

1.  B.,  2  0.  L.  356,  Ex.  Oh.  So  where  the  defendant  gave  a  writtoi  pro- 
mise to  pay  a  debt  due  from  her  deceased  husband  to  the  plaintiff's 
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deceased  husband  with  interest,  this  was  held  no  evidence  on  a  oommon 
count  for  interest,  or  on  an  account  stated ;  for  the  debt  was  not  due  from 
the  defendant.  Fetch  y.  Lyonf  9  Q.  B.  147.  A  promissory  note  was 
found  among  the  testator's  papers,  upon  which  the  executors  promised  to 
pay  it,  but  it  afterwards  appeared  that  it  was  intended  as  a  legacy,  and 
was  not  in  payment  of  a  debt :  held  not  evidence  of  an  account  stated 
with  the  payee.  Gough  v.  Findon,  7  Ezch.  48;  21  L.  J.,  Ex.  58.  A 
written  guarantee  by  one  of  several  partners  without  the  authority  of  the 
others,  and  a  letter  written  b}r  their  clerk  explaining  it,  also  without  the 
authority  of  all,  are  not  evidence  of  an  account  stated  by  the  firm. 
Brettel  v.  WilliamB^  4  Exch.  623.  It  is  sufficient  to  prove  the  account 
stated  without  giving  evidence  of  the  several  items  constituting  the 
account :  BartUU  v.  Emery ^  1  T.  B.  42,  n. ;  and  proof  of  the  admission 
of  a  single  item  is  sufficient.    HighjnoTe  v.  Primrose^  5  M.  &  S.  65. 

Where  a  partnership  has  been  dissolved  and  a  balance  struck,  it  may 
be  recoverea  under  this  claim  even  as  between  partners ;  Foster  v.  Allan-- 
ao»,  2  T.  E.  479 ;  Brierly  v.  Crippa,  7  0.  &  P.  709 ;  WiUm  v.  CuUing,  10 
Bing.  436 ;  and  the  action  is  then  maintainable  without  any  express  pro- 
mise to  pay.  Wray  v.  Milestone^  5  M.  &  W.  21.  But  it  will  only  lie  on 
9k  final  balance  of  the  partnership  accounts,  and  not  during  the  oontinu- 
anoe  of  the  partnership.  Fromont  v.  Couplandf  2  Bing.  170 ;  Qoddard  v. 
Hodges,  1  Or.  &  M.  37 ;  Carr  v.  Smith,  5  Q.  B.  128.  fi  an  account  were 
stated  of  the  balance  due  on  a  deed  or  bond,  this  action  did  not  lie,  for  it 
continued  to  be  a  specialty  debt.     MiddUditch  v.  Ellis,  2  Exch.  623. 

The  plaintiff  may  recover,  though  the  aoooimt  was,  in  fact,  stated  by 
the  defendant  with  the  plaintiff's  wife ;  but  not  on  an  account  stated  hy 
the  wife  of  the  defendimt ;  Styart  v.  Rowland,  B.  N.  P.  129 ;  unless  she 
is  proved  to  be  the  defendant's  a^nt  in  the  transaction.  An  acknowledg- 
ment in  a  casual  conversation  with  a  stranger,  not  shown  to  be  the  agent 
of  the  plaintiff,  is  not  sufficient.  Breckon  v.  Smith,  1  Ad.  &  E.  488. 
Where  mere  were  accounts  between  A.  and  B.,  and  0.  became  a  partner 
with  B.,  and  decJings  continued  between  the  partners  and  A.,  who  after- 
wards settled  an  account  with  B.  and  C,  wherein  was  included  the  money 
due  from  A.  to  B.  alone,  Ld.  Kenvon  held  that  the  whole  might  be  given 
in  evidence  in  an  action  by  B.  ana  C.  as  on  an  account  statea.  Moore  v. 
Hill,  Peake  Ev.,  5tJi  ed.,  253;  see  Oough  v.  Dames^  4  Price,  214;  David 
V.  EUice,  5  B.  &  0.  196.  The  debt  on  which  the  account  is  founded  may 
be  an  equitable  one ;  thus,  where  a  trustee  holds  money  in  trust  for  the 

Slaintiff,  and  states  an  account  with  him  and  acknowledges  himself  a 
ebtor  for  the  amoimt,  he  is  liable  on  this  claim.  Per  Grompton,  J., 
Hoivard  v.  Broumhill,  23  L.  J.,  Q,,  B.  23,  citing  Bover  v.  Holland,  3  Ad. 
&  E.  99.  An  account  stated  was  formerly  consiaered  conclusive,  but 
errors  in  it  may  now  be  corrected.  Per  Ld.  Mansfield,  C.  J.,  Trueman  v. 
Hurst,  1  T.  B.  42;  Bails  v.  Lloyd,  12  Q.  B.  531.  If  the  defendant 
account  with  the  plaintiff  in  a  particular  character,  he  will  be  taken  to 
have  admitted  that  character.    Peacock  v.  Harris,  10  East,  104. 

A  promissory  note,  if  not  properly  stamped,  cannot  be  giTen  in  evidence 
as  an  admission  of  an  account  stated ;  Green  v.  Davies,  4  B.  &  C.  235 ;  but 
an  unstamped  foreign  bill  of  exchange  drawn  abroad,  which  has  not  been 
presented  for  payment,  or  indorsed  or  negotiated  in  the  United  Kingdom, 
can  so  be  us^.  Griffin  v.  Weatherby,  L.  B.,  3  Q.  B.  753.  A  note,  pay- 
able on  a  contingency,  is  not  evidence  of  an  account  stated.  Morgan  v. 
Jones,  1  0.  &  J.  162.  See  further  on  the  admissibility  of  bills  or  notes  to 
prove  an  account  stated,  anfe,  pp.  358,  364,  383,  401. 

The  accoimt  must  be  stated  before  the  commencement  of  the  action ; 
and  where  a  defendant,  i^r  action  brought,  had  offered  a  oognovit^  it 
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was  held  insufficient  eyidenoe  to  support  the  count.  Spencer  y.  Parrf,  % 
Ad.  &  E.  331 ;  Allen  y.  Cook,  2  DowL  546. 

Where  the  plaintiff  relies  on  an  account  stated  on  one  day,  the  defen- 
dant cannot  proye,  without  pleading  |>aYment  or  set-off,  a  subsequent 
accounting  including  fresh  items,  by  which  the  balance  was  turned  against 
the  plaintiff.  Fidgett  y.  Penny,  1  C.  M.  &  E.  108.  But  if  the  second 
accounting  were  a  mere  correction  of  the  first,  it  would  be  admissible.  See 
Thomae  y.  Hawkes,  8  M.  &  W.  140. 

Where  accounts  are  submitted  to  an  arbitrator,  his  award  cannot  1» 
giyen  in  eyidence  as  an  account  stated.  Baiea  y.  Townley,  2  Exch.  152, 
oyerruling  Keen  y.  Baishore,  1  Esp.  194.  But  where  an  incoming  tenant 
agrees  to  take  fixtures  at  a  yaluation  to  be  made  by  brokers,  and  after  it 
has  been  made  the  tenant  enters,  the  yalue  so  ascertained  may  be  reoo- 
yered  on  such  a  claim.    Salmon  y.  Wateon,  4  B.  Moore,  73. 

An  in&mt  cannot  state  a  yalid  account ;  Trueman  y.  Huret,  1  T.  B.  40  ; 
but  formerly  it  was  good  if  ratified  after  full  age  and  before  action. 
WiUiams  y.  Moor,  11  M.  &  W.  256.  The  Infants'  Belief  Act,  1874  (37  & 
38  Vict.  c.  62,  post,  p.  644),  s.  1,  howeyer,  makes  all  accounts  stated  with 
infants  absolutely  yoid,  and  they  are  therefore  now  incapable  of  ratafica- 
tion ;  see  also  sect.  2.  No  account  can  be  stated  with  the  agent  of  a 
lunatic,  so  as  to  bind  the  lunatic ;  nor  can  a  lunatic  state  one.  Tarhudt 
y.  Bispham,  2  M.  &  W.  2. 


ACTIONS  AGAINST  CABBIEBS. 

CSarriers  may  be  of  goods  or  of  persons,  or  of  both ;  and  they  may  bo 
carriers  by  land  or  by  sea ;  or  of  dead  or  of  liye  stock.  The  obligations 
are  not  the  same  in  all  these  cases. 

Common  Carriers, 

The  obligation  or  liability  of  owners  and  masters  of  British  seagoing 
ships  has  been  already  noticed  under  a  preyious  head,  pp.  455  et  se^,^ 
esjMcially  with  reference  to  the  Merchant  Shipping  Acts,  1854,  1862. 

The  obligations  of  carriers  by  land  are  regulated  in  some  respects  \tj 
the  Carriers  Act  fU  Q«o.  4  &  1  Will.  4,  c.  68),  which  relates  to  their 
liability  for  loss  of  goods.  Canal  and  railway  companies  are  subject  to 
the  regulations  of  the  Bailway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict 
c.  31),  and  the  Begulation  of  Bailways  Act,  1873  (36  &  37  Vict.  c.  48), 
both  in  respect  of  ^ods  and  passenger  traiOBic,  as  well  as  to  the  Acts 
relating  to  carriers  in  general,  so  far  as  they  are  applicable.  Bailway 
companies  are  further  regulated  by  the  Begulation  of  Bailways  Act,  18& 
(31  &  32  Vict  c.  119). 

The  Bailway  and  Canal  Traffic  Act,  1854,  professes  only  to  regulate  the 
obligations  of  companies  as  carriers  on  their  respectiye  rails  or  canals, 
and  does  not  apply  to  other  carriers  using  such  rails  or  canals.  Hence 
the  obligation  of  tnese  latter  carriers  must  depend  on  the  general  law  of 
carriers.  It  is  presumed  that  carriers  by  inland  waters  are  within  the 
Land  Carriers  Act,  11  Qeo.  4  &  1  Will.  4,  c.  68  ;  at  least  there  appears  to 
be  no  other  stetute  specially  applicable  to  inland  nayigation,  except  the 
seyeral  local  or  priyate  Acte  under  which  such  canals,  &c.,  are  established, 
and  except  the  Act  8  &  9  Vict.  c.  42,  by  which  canal  companies  (theretofore 
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empowered  only  to  take  tolls)  were  allowed  to  become  carriers  of  goods 
themselves,  wim  power  to  make  reasonable  charges  to  be  fixed  by  the 
several  companies,  and  subject  to  the  general  laws  of  the  realm  as  to  the 
liability  and  protection  of  common  carriers. 

It  may  be  observed  that  there  is  no  analogy  between  the  transmission 
of  a  telegram  and  the  consignment  of  goods  through  a  carrier.  Play  ford 
v.  United  Kingdom  TeUmaph  Co.,  L.  B.,  4  Q.  B.  706 ;  Dickson  v.  Renter* s 
Telegraph  Co.,  2  C.  P.  D.  62 ;  3  C.  P.  D.  1,  C.  A.  As  to  letter  carriers, 
vide  post,  p.  622. 

Action  for  loss  of,  or  injury  to,  goods."]  In  an  action  for  loss  of,  or  injury 
to,  goods,  the  plaintiff  Ynil  have  to  prove  (if  denied) :  1.  That  tiie  defen- 
dant is  a  common  carrier ;  2.  The  delivery  of  the  goods  for  conveyance, 
and  the  contract,  if  special ;  3.  The  loss  or  injury ;  4.  The  damage. 

Action  for  re/using  to  carry.]  In  this  action  the  plaintiff  will  have  to 
prove,  besides  the  defendant's  character  as  a  common  carrier,  the  tender 
of  the  goods  to  the  defendant  for  conveyance,  and  the  refusal  of  the 
defendant  to  accept  the  goods  for  that  purpose,  although  the  plaintiff  was 
then  ready  and  willing  to  pa^  a  reasonable  reward  in  that  biehalf .  Vide 
post,  -pjt.  603,  608.  The  action  is  one  of  tort  for  refusal  to  perform  a 
public  duty,  whereby  the  plaintiff  has  sustained  special  damage. 

Who  are  common  carriers.]  A  common  carrier  is  a  person  who  under- 
takes to  transport  from  place  to  place,  for  hire,  the  goods  of  such  persons 
as  think  fit  to  employ  hmi.  Coach  owners  are  common  carriers,  as  well 
as  owners  of  carts  and  waggons  carrying  for  hire.  So  the  owners  or 
masters  of  vessels,  whether  engaged  in  coasting  trade  or  voyages  beyond 
seas.  Morse  v.  Slue,  2  Lev.  69;  Nugent  v.  Smith,  1  0.  P.  D.  19;  reversed 
on  another  ground.  Id.  423,  0.  A.  But  this  has  been  doubted,  at  any 
rate,  unless  the  ship  is  a  general  ship.  Id.  425,  per  Cockbum,  0.  J.  See 
also  Benett  v.  Peninsular  i  Oriental  Steamboat  Co.,  6  C.  B.  775.  So  lighter- 
men ;  Maying  v.  Todd,  1  Stark.  72 ;  bargemen,  Hich  y.  Kneeland,  Oro. 
Jac.  330 ;  and  all  persons  who  openly  profess  to  carry  goods  between 
different  places  by  road  or  water  for  hire  are  common  carriers.  See, 
however.  Liver  Alkali  Co.  v.  Johnson,  Ex.  Gh.  post,  p.  601.  Bailway 
companies  may  become  common  carriers  (8  &  9  Vict.  c.  20,  ss.  86,  89). 
So  amal  and  navigation  companies  {Id.  c.  42,  ss.  5,  6).  And  such  com- 
panies generally  are  common  carriers,  but  only  as  to  such  things  as  they 
publicly  profess  to  carry,  or  are  obliged  by  their  several  Acts  to  carry. 
Johnson  V.  Midland  By.  Co.,  4  Exch.  367.  As  to  carriers  of  live  stock, 
vide  post,  p.  603. 

A  carter  undertaking  jobs  for  special  bargains,  and  not  professing  to 
carry  generally  is  not  a  common  carrier.  Brind  y«  Dale,  2  M.  &  Bob.  80; 
Scatfe  V.  Farrant,  L.  B.,  10  Ex.  358,  Ex.  Ch.  Nor  is  a  wharfinger 
merely  as  such,  though  he  has  been  treated  as  a  carrier  in  some  repoitiBd 
cases.  See  Sidaways  v.  Todd,  2  Stark.  400,  and  cases  cited  2  Kent,  Comm. 
699,  n.  Nor  is  a  London  cab-driver  or  a  hackney  coachman,  plying  for 
passengers,  a  common  carrier.  Boss  y.  Hill,  2  C.  B.  877.  In  cases  like 
the  last,  the  liability  is  that  of  an  ordinary  hired  bailee,  which  falls  far 
short  of  that  of  a  common  carrier.  S.  C. ;  CoggsY.  Barnard,  2  Ld.  Baj'm. 
909.  See  post,  pp.  607,  618,  619.  A  fenyman,  though  bound  to  carry  all 
comers,  is  not,  therefore,  a  common  carrier.  See  Willoughhy  v.  Horridge, 
12  0.  B.  751 ;  22  L.  J.,  0.  P.  90;  Walker  y.  Jackson,  10  M.  &  W.  161 ; 
contra,  2  Kent,  Oomm.  599.  A  barge  owner  who  lets  out  his  barges  to 
all  that  come  to  him,  and  to  only  one  person  for  each  voyage,  each  being 
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made  under  a  separate  agreement,  the  customer  fixing  the  tennmi  in 
each  case,  incurs  the  responsibilities  of  a  common  carrier  with  respect  to 
the  goods  he  carries.  Liver  Alkali  Co,  t.  Johnson,  L.  B.,  7  Ex«  267, 
Ex.  Ch. ;  L.  B.,  9  Ex.  338.  The  Ex.  Ch.,  however,  declined  to  hold  that 
he  was  a  common  carrier  so  as  to  be  bound  to  carry  all  goods  tendered 
him  for  carriage ;  and  Brett,  J.,  held  that  neither  the  defendant  nor  any 
other  shipowner  who  carried  goods  in  his  ship  was  a  common  carrier. 
See  further  as  to  carriers  by  ship,  Nugent  v.  Smith,  1  C.  P.  D.  423, 
0.  A.  As  to  the  implied  warranty  that  the  ship  is  seaworthy,  vide  ante, 
p.  467. 

The  common  law  liability  and  implied  contract  of  a  common  carrier.]  A 
common  carrier  is  bound,  at  common  law,  to  receive  and  carry  all  goods 
reasonably  offered  to  him,  and  for  which  the  person  bringing  tno  goods  is 
ready  and  willing  and  offers  to  pay  reasonable  hire  and  reward.  Pickford 
V.  Gd.  Junction  By.  Go,,  8  M.  &  W.  372 ;  Garton  v.  Bristol  <fe  Exeter  By, 
Co,,  1  B.  &  S.  112 ;  30  L.  J.,  Q.  B.  273.  He  is,  in  the  absence  of  any 
special  contract,  bound  to  deHver  within  a  time  that  is  reasonable,  baviiig 
regard  to  all  the  circumstances  of  the  case ;  Taylor  y.  Ot.  N.  Ry.  Ool, 
L.  B.,  1  C.  P.  386 ;  Donohoey.  L,  &  N.  W.  By.  Co.,  I.  B.,  1  C.  L.  304, Ex.; 
but  he  is  not  responsible  for  the  consequences  of  delay,  arising  from  causes 
beyond  his  own  controL  Taylor  y.  Ot.  N.  By,  Co.,  supra;  and  see 
Baj^hael  y.  Pickford,  6  M.  &  Gr.  651.  He  is  bound  to  carry  bjr  the  route 
which  he  professes  to  be  his  route,  and  must  use  reasonable  diligence  in 
deliyering  the  goods,  haying  reference  to  the  means  at  his  disposal  lor 
forwarding  them ;  and  he  is  not  justified  in  delaying  the  deuyezy  by 
adopting  a  particiilar  mode  of  forwarding  the  goods,  merely  because  that 
is  the  mode  usually  adopted.  Hales  y.  L,  &  N.  W.  By.  Co.,  4  B.  &  S.66; 
32  L.  J.,  Q.  B.  292.  But  provided  he  carry  by  a  reasonable  and  usual 
route,  he  is  not  bound  to  carry  by  the  shortest  route,  even  thoug^h  em- 
powered by  statute  to  charge  a  mileage  rate  for  carriage.  Myers  y.  L.  Jb 
8.  W.  By.  Co.,  L.  B.,  6  0.  P.  1.  If  me  road  be  obstructed  by  snow,  he  is 
not  bound  to  use  extraordinary  means,  involving  additional  expense  for 
accelerating  the  conveyance  of  cattle  or  goods,  though  the  delay  may  be 
prejudicial  to  the  goods  or  their  owner,  and  though,  by  extra  exertions, 
the  jMissengers  have  been  forwarded.  Briddon  v.  Gt.  N.  By.  Co.,  28  L.  J.^ 
Ex.  61.  He  is  also  an  insurer  of  the  goods  against  all  accidents,  except 
the  act  of  Gbd  or  the  king's  enemies ;  Forward  v.  Pittard,  1  T.  R.  27 ; 
and  whether  the  loss  occurs  by  accident,  robbery,  violence,  or  the  n^li- 
gence  of  third  x)ersons.  Trent  Navigation  v.  Wood,  4  Doug.  287  ;  8  'Eb^ 
127.  Act  of  God  means  not  merely  an  accidental  circumstance,  but 
something  overwhelming  {Oakley  v.  Portsmouth,  &c.  Steam  Packet  Oo.,  11 
Exoh.  623;  26  L.  J.,  Ex.  101,  per  Martin,  B.)  which  '< could  not  happen 
by  the  intervention  of  man,  as  storms,  lightning,  and  tempests"  {Forioard 
v.  Pittard,  1  T.  B.  33,  per  cur.^l,  and  which  **  could  not  nave  been  pre- 
yented  by  any  amount  of  foresight  and  pains  and  care  reasonably  to  be 
expected  from"  the  carrier.  Nugent  v.  Smith,  1  C.  P.  D.  441,  444,  per 
James,  L.  J.  See  also  Nichols  v.  Marsland,  L.  B.,  10  Ex.  266 ;  2  Ex.  D.  1, 
C.  A. ;  Nitrophosphate,  &c.  Manure  Co.  y.  L.  &  S.  Katherin^s  Dock  Co., 
9  Cfh.  D.  503. 

Common  carriers  from  a  place  within,  to  a  place  without  the  realm,  are 
subject  to  the  same  liabilities,  at  common  law,  as  a  oommon  carrier  who 
carries  only  within  the  realm.  Crouch  y.  L.  &  N.  W.  By.  Co.,  14  C.  B. 
266;  23  L.  J.,  0.  P.  73. 

As  to  the  effect  on  the  carrier's  liability,  of  fraudulent  concealment  on 
the  part  of  the  sender  of  the  goods,  see  jxwf,  p.  622. 
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In  the  case  of  live  stock,  a  carrier  is  not  liable  for  an  injury  caused  by 
the  inherent  vice  of  the  animal ;  it  is  sufficient  if  he  proyide  for  its  carriage 
a  truck  that  is  reasonably  fit  for  the  purpose.  Blower  y.  Ot,  W.  By,  Co»y 
L.  B.,  7  C.  P.  655 ;  explaining  Carr  y.  LanccLshtre  &  Yorkshire  By,  Co,,  7 
Exch.  707 ;  21  L.  J.,  Ex.  263,  jxr  Parke,  B.,  cited  by  Erie,  J.,  in  M'ManM 
V.  Id.,  4  H.  &  N.  347  ;  28  L.  J.,  Ex.  358 ;  Kendall  y.  L,  &  S.  W,  By.  Co., 
L.  B.,  7  Ex.  373 ;  see  also  Bichardean  y.  N,  E.  By.  Co.,  L.  B.,  7  C.  P.  75 ; 
CHll  y.  Manchester,  <Jhc.  By.  Co.,  L.  B.,  8  Q.  B.  186.  Nor  is  he  liable  if  the 
injury  done  is  such  as  no  reasonable  precaution  could  haye  preyented. 
Nugent  y.  Smith,  ante,  p.  602.  So,  a  carrier  is  not  liable  for  injury  to 
goods  caused  by  ordinary  wear  and  tear,  or  chafing  during  the  journey, 
nor  for  the  natimJ  decay  of  perishable  goods.  Story  on  Bainnents,  s.  492  a, 
cited  BUnver  y.  Gt.  W.  By.  Co,,  L.  B.,  7  C.  P.  663,  664.  See  further, po«<, 
p.  621. 

A  carrier  may  limit,  generally,  his  business  to  certain  goods,  and  is 
then  not  obliffed  to  carry  other  kinds  of  goods ;  his  obligation  in  this 
respect  depends  upon  what  he  publicly  professes  to  do.  Johnson  y.  Mid- 
land By.  Co,,  4  Exch.  367 ;  In  re  Oxlade  &  N.  E.  By.  Co.,  1  0.  B.,  N.  S. 
454;  26  L.  J.,  0.  P.  129;  15  0.  B.,  N.  S.  680. 

Any  statutory  exemption  from  liability  must  be  pleaded  specially.  See 
Bules,  1883,  0.  xix.  r.  15,  anU,  p.  301. 

Evidence  of  the  contract."]  The  contract  implied  from  the  deliyery  and 
acceptance  of  the  goods,  to  and  by  the  defendant,  in  his  capacil^  of  carrier, 
is  to  charge  a  reasonable  reward  for  the  oonyeyance,  and  the  jury  are  the 
judges  of  this ;  semb,  Ashmole  y.  Wainwright,  2  Q.  B.  837 ;  Harrison  y. 
L,  BHghtan  db  8,  C,  By.  Co.,  2  B.  &  S.  122;  31  L.  J.,  a  B.  113;  and  if 
the  carrier  refuse  to  carry  or  deliyer,  except  upon  payment  of  an  exorbi- 
tant charge,  the  excess,  if  paid,  may  be  recoyered  back.  S.  0.  See 
ante,  p.  587  ;  Action  for  money  ?iad  and  received.  But  it  is  competent,  at 
common  law,  to  make  a  preyious  special  bargain  in  each  case,  for  the  rate 
of  charge ;  and  under  the  Carriers  Act,  s.  6,  post,  p.  608,  Carr  y.  Lan' 
cashire  A  Yorkshire  By.  Co.,  7  Exch.  707  ;  21  L.  J.,  Ex.  261. 

Where  the  carrier  deliyers  a  ticket  or  other  notice  to  the  person  from 
whom  he  receiyes  the  articles,  specifying  the  terms  on  which  ne  agrees  to 
carry,  and  the  customer  assents  (or  does  not  dissent),  the  terms  of  the 
notice  will  establish  a  special  agreement,  and  will  exclude  the  common 
law  contract,  so  far  as  it  is  yaried  by  those  terms ;  Wyld  y.  Fickford,  8  M. 
&  W.  443 ;  Gt,  N,  By,  Co,  y.  Morville,  21  L.  J.,  Q.  B.  319 ;  Phillips  v. 
Edwards,  3  H.  &  N.  813 ;  28  L.  J.,  Ex.  52 ;  Zunz  y.  8.  E,  By.  Co.,  L.  B., 
4  a  B.  539,  544 ;  see  also  Watkins  y.  Bymill,  10  Q.  B.  D.  178,  and  cases 
there  cited ;  and  such  a  specific  notice  is  not  *^  a  public  notice  or  declara- 
tion '*  within  sect.  4  of  the  Carriers  Act,  set  out  post,  p.  608.  Walker  y« 
York  <fc  N.  Midland  By,  Co,,  2  E.  &  B.  750 ;  23  L.  J.,  Q.  B.  73.  If  the 
customer  in  such  a  case  decline  the  terms,  and  wish  to  fix  the  carrier 
with  the  common  law  liability,  he  must  tender  or  offer  a  reasonable  com- 
pensation, and  sue  for  the  refusal  to  receiye  the  goods.  Per  Parke,  B.,  in 
Carr  y.  Lancashire  By,  Co.,  supra;  GarUm  y.  Bristol  &  Exeter  By.  Co.,  1 
B.  &  8. 112 ;  30  L.  J.,  Q.  B.  273.  But  the  mere  deliyery,  to  the  consignor, 
of  a  ticket  with  conditions  printed  on  the  back,  of  which  he  has  no  notice, 
will  not  bind  him  thereby.  Henderson  y.  Stevenson,  L.  B.,  2  H.  L.  Sc* 
470.  See  further  as  to  the  effect  of  conditions  on  the  back  of  a  ticket, 
Harris  y.  Gt.  W.  By.  Co.,  1  a  B.  D.  515 ;  Parker  y.  S.  E.  By.  Co.,  2 
0.  P.  D.  416,  C.  A.,  cited  post,  p.  626.  Where  goods  are  sent  by  the 
defendants,  "the  company  accepting  no  liability,"  the  stipulation  does 
not  exempt  the  company  from  liability  for  a  loss  arising  wholly  from  their 
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own  negligence.  Martin  y.  Gt,  Indian  Peninsular  Ry.  Co.^  L.  B.,  3  £aL  9. 
See  furuier,  ante,  p.  456.  Bat  a  condition  to  relienre  the  carrier  "  from  all 
liability  for  loss  or  damase  by  delay  in  transit,  or  from  whatever  other 
canse  arising/*  protects  nim  against  the  consequences  of  his  serranf  s 
negligence,  including  damage  from  loss  of  market.  Brown  y.  Mattcheater, 
&c.  By,  Co.,  8  Ap.  Ga.  703,  D.  F.  And  where  a  passenger,  by  steamer, 
takes  luggage  subject  to  the  further  condition,  that  the  ship  will  not  be 
accountalue  unless  bills  of  lading  had  been  ragned  therefor,  and  the  luggage 
is  lost  through  the  negligence  of  the  captain,  the  plaintiff  cannot  recoyer 
unless  the  condition  luis  been  complied  with.  Wiuon  y.  Atlantic  Mail,  Ac, 
Co.,  10  0.  B.,  N.  S.  453;  30  L.  J.,  C.  P.  369.  See  also  Peninsular  & 
Oriental  8,  N,  Co.  y.  Skand,  3  Moo.  P.  C,  N.  S.  272.  A  contract  that 
goods  shall  be  carried  ''  at  owner's  risk,"  vide  post,  p.  613,  does  not 
exempt  the  carrier  from  liability  in  respect  of  delay.  Bobinson  y.  (?<.  W, 
By.  Co.,  H.  &  E.  97  ;  35  L.  J.,  C.  P.  125 ;  D'Arc  y.  L.  &  N.  W.  By.  Co., 
L.  B.,  9  C.  P.  325.  The  genend  notice  aMxed  in  the  offices  of  earners,  or 
adyertised  in  newspapers,  by  which  carriers  were  accustomed  to  limit,  or 
attempt  to  limit  their  common  law  liability,  are  denriyed  of  that  effect, 
so  far  as  regards  all  common  carriers  by  land,  by  tine  Carxiers  Act,  s.  4, 
post,  p.  608.  And  it  would  seem  that  eyen  if  a  knowledge  of  such  a  public 
notice  could  be  brought  home  to  the  customer,  it  would  not  now  protect 
the  carrier.  There  ought  to  be  proof  of  a  specific  agreement  between  the 
carrier,  or  his  agent,  and  the  indiyidual  tendering  the  goods.  The  case  of 
special  contracts  with  railway  and  canal  compames  is  now  proyided  for  by 
stat.  17  &  18  Vict.  c.  31,  s.  7,  citod  post,  p.  611. 

By  the  Bailway  Clauses  Consolidation  Act  (8  &  9  Yict.  c.  20),  s.  90, 
and  by  clauses  in  most  of  the  special  Acts  constituting  railway  companies, 
the  company  is  enabled  to  determine  upon  **  reasonable  chaiges"  in 
respect  of  the  carriage  of  passengers  and  goods;  and  it  is  generally 
proyided,  among  other  things,  by  what  are  known  as  '*Lord  Shaftesbury's 
Glauses,"  that  tnese  charges  shall  also  be  ^*  equal,"  i.e.,  that  all  persons 
and  classes  of  goods  shall,  under  like  circumstances,  be  treated  alike  as  to 
charges.  See  Manchester,  dsc.  By.  Co.  y.  Denahy  Main  Colliery  Co.,  11 
Ap.  Ca.  97,  D.  P.  When  the  question  of  reasonableness  oomee  in  issue 
at  Nisi  Prius,  as  in  an  action  for  refusing  to  carry,  &c.,  it  is  one  for  the 
jury,  and  is  not  a  question  of  law.  And  where  the  question  of ' '  equality  " 
myolyes  an  inquiry  into  the  greater  or  less  risk  incurred  by  the  company 
in  the  conyeyance  of  certain  parcels  as  compared  with  others,  it  is  for  the 
jury.  Crouch  y.  Gt.  N.  By.  Co.,  11  Exch.  742 ;  25  L.  J.,  Ex.  137.  Under 
these  Acts  it  has  been  held  that  a  railway  company  cannot  treat  other 
carriers  on  their  rail  on  a  different  footing  from  other  customers,  and 
therefore  that  they  cannot  charge  such  carriers  on  a  higher  scale  for 
"packed  parcels,"  that  is,  parcels  enclosing  smaller  parcels  collected  by 
the  consigning  carrier  from  different  persons,  and  consigned  to  a  single 
agent  for  distribution  among  other  persons.  Parker  y.  Gt.  W.  By.  Co., 
7  M.  &  Gr.  253 ;  Crouch  y.  Gt.  N.  By.  Co.,  9  Exch.  556;  23  L.  Jl,  Ex. 
148;  Id.  y.  Id.,  II  Exch.  742;  25  L.  J.,  Ex.  137;  Piddington  y.  S.  E. 
By.  Co.,  5  C.  B.,  N.  S.  Ill ;  27  L.  J.,  C.  P.  295;  Stitton  y.  Gt.  W.  By. 
Co.,  3  H.  &  C.  800 ;  35  L.  J.,  Ex.  18 ;  L.  B.,  4  H.  L.  226 ;  BaxendaU  y. 
L.  <fe  S.  W.  By.  Co.,  L.  B.,  1  Ex.  139.  But  if  the  packed  parcels  be 
separately  directed  so  as  to  giye  more  trouble  on  deliyery,  a  higher  charge 
is  justifiable.  Baocendale  y.  E.  Counties  By.  Co.,  4  C.  B.,  N.  S.  63;  27 
L.  J.,  C.  P.  137.  A  railway  company  charged  a  through  rate,  including 
collection  and  deliyery  as  well  as  conyeyance,  which  rate  was  charged 
whether  the  goods  were  collected  and  delivered  by  the  company  or  not. 
They  charged  the  plaintiff  who  collected  and  deliyered  the  goods  the  full 
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amount,  as  if  they  had  done  bo  ;  it  was  held  that  he  could  recover  such 
overcharge  in  an  action  for  money  had  and  received.  Baocetidale  v.  Gt,  W, 
By.  Co.y  14  C.  B.,  N.  S.  1 ;  32  L.  J.,  C.  P.  225 ;  16  0.  B.,  N.  S.  137 ;  33 
L.  J.,  C.  P.  197,  Ex.  Ch. ;  see  Pick/ord  v.  Grand  Junction  Ry,  Co.y  10  M. 
&  W.  399 ;  Baxendale  v.  Z.  <fc  S.  W.  By,  Co.,  L.  B.,  1  Ex.  137 ;  and  Ever- 
shed  V.  L.  &  N.  W,  By,  Co,,  2  Q.  B.  D.  254;  3  a  B.  D.  134,  C.  A. ;  3  Ap. 
Ca.  1029,  D.  P.  The  special  acts  of  railway  companies  generally  autho- 
rize higher  chains  for  small  parcels  sent  in  separate  packages,  and  some- 
times provide  mat  large  aggregate  quantities  of  goods  sent  in  several 
small  parcels  at  the  same  time,  shall  be  subject  to  a  tonnage  charge  on 
the  aggregate,  and  not  to  the  higher  rate,  as  upon  small  separate  pac£ages. 
See  Parker  v.  Gt.  W,  By,  Co,,  6  E.  &  B.  77;  25  L.  J.,  ft,  B.  209.  But 
the  decisions  on  all  these  Acts  would  be  out  of  place  in  a  work  of  this 
Idnd,  and  are  therefore  omitted.  In  order  to  show  a  breach  by  the  rail- 
way company  of  the  equality  clauses,  it  may  be  proved  that  it  was  well 
known  in  the  trade  and,  inferentially,  to  the  company,  that  mercantile 
houses  were  in  the  habit  of  despatching  packed  parcels  by  the  company, 
and  that  the  company  charged  less  for  these  parcels  than  for  the  packed 
parcels  of  tiiie  plamtin,  a  carrier.  Sutton  v.  Gt,  W,  By.  Co,,  anie,  p.  604. 
Evidence  ^hsX  the  agent  and  traffic  manager  of  the  company  were  present 
at  a  reference  between  another  carrier  and  the  defendants,  where  facts  of 
tiiis  sort  were  proved  in  their  hearing,  is  also  admissible  to  prove  that  the 
defendants  knew  the  usage  of  the  mercantile  houses  above  stated,  and 
knowingly  charged  the  plaintiff  a  higher  rate  than  others  for  the  carriage 
of  like  nacked  narcels      S.  0 

By  the  BeguJation  of  Railways  Act,  1868  (31  &  32  Yict.  c.  119),  s.  16, 
equality  is  secured  to  all  persons  using  steamers  worked  by  railway 
companies ;  and  by  sect.  17  railway  companies  are  now  bound  on  applica- 
tion to  deliver  particulars  of  the  charge  for  the  conveyance  of  goods 
on  their  railway,  distinguishing  how  much  is  for  conveyance  and  how 
much  for  loading  and  o£er  expenses.     Vide  post,  p.  616. 

When  a  railway  company  undertakes  to  carry  goods  from  a  station  on 
their  railway  to  a  place  on  another  distinct  railwav  with  which  it  com- 
municates, this  is  evidence  of  a  contract  with  them  for  the  whole  distance, 
and  the  other  railway  company  will  be  regarded  as  their  agents,  and  not 
as  contracting  with  their  origmal  bailor.  Muscharnp  v.  Lancaster,  <kc.  By. 
Co,,  8  M.  &  W.  421 ;  Webber  v.  Gt.  W,  Bv.  Co.,  3  H.  &  0.  771 ;  34  L.  J., 
Ex.  170 ;  4  H.  &  C.  582,  Ex.  Ch.  And  the  same  nosition  obtains  in  tiiie 
case  of  passengers.  Vide  post,  p.  623.  But  the  nrst  railway  company 
might,  by  a  special  contract  evidenced  by  the  terms  of  the  receipt  note  or 
otherwise,  restrain  their  own  liability  as  carriers  to  the  limits  of  their  own 
rail  where  they  expressly  act  as  agents  for  the  other  company;  Fowles  v» 
Qt.  W,  By,  Co.,  7  Exch.  699;  22  L.  J.,  Ex.  76;  such  a  condition 
embodied  m  a  notice  signed  by  the  consignor,  has  been  held  just  and 
reasonable  within  the  meaning  of  the  Bailway  and  Canal  Traffic  Act,  and, 
therefore,  to  protect  the  company  (assuming  they  would  be  otherwise 
liable)  beyond  their  ownUne;  Aldridge  v.  Gt.  W.  By.  Co.,  15  C.  B.,  N.  8. 
582 ;  33  L.  J.,  C.  P.  161 ;  and  that  Act  does  not  apply  at  all  to  the 
carriage  of  goods  over  lines  not  worked  by  the  company.  Zunz  v.  S.  E. 
By.  Co.,  L.  B.,  4  Q.  B.  539.  Where  X.  £[ailway  Co.  undertook  to  carry 
goods  over  X.  and  Y.  railways,  which  were  damaged  on  Y.  railway,  and 
the  contract  with  X.  excluded  liability  for  damage  done  on  Y.,  it  was 
held  that  company  Y.  could  not  be  sued  for  it,  for  there  was  no  contract 
with  Y.  Coxm,  v.  Gt,  W.  By.  Co.,  5  H.  &  N.  274 ;  29  L.  J.,  Ex,  165. 
Plaintiff,  a  passenger,  took  a  ticket  from  a  place  on  railway  X.,  to  a 
place  on  railway  Y. ;  in  the  Bailway  Act  for  X.,  the  company  was  made 
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not  liable  for  ordinary  passenger's  luggage ;  on  railvaj  T.,  there  vths  no 
such  provision  ;  plaintifTs  lugga^  was  K>8i;  on  railwaj  Y. ;  it  was  held 
that  uie  Y.  company  was  not  liable,  the  oontract  being  with  X. ;  and 
semhlSf  X.  company  was  not  liable  byreason  of  their  s^tutable  exemp- 
tion. Mytton  V.  Midland  By,  Co,,  4  H.  &  N.  616 ;  28  L.  J.,  Ex.  385; 
see  Bristol  &  Exeter  By,  Co.  v.  Collins,  7  H.  L.  C.  194 ;  29  L.  J.,  £x.  41. 
A  receipt  note  by  railway  A.  for  goods  ^*tohe  sent "  to  a  place  on  anotlier 
railway  and  there  *'  delivered  "  for  one  entire  sum,  is  one  entire  oontract 
with  railway  A.  for  the  whole  distance,  and  a  subsequent  oompanT 
cannot  be  sued  for  loss  on  their  railway.  S.  0.  But  the  effect  of  sucn 
special  acceptances,  and  of  the  conditions  contained  in  them,  whem  the 
contract  inyolves  an  undertaking  to  cause  ^;oods  to  be  oonTeyed  orer 
successiye  portions  of  distinct  railways  forming  a  continuous  line,  baa 
been  the  subject  of  much  difference  of  opinion  among  the  judges ;  and  it 
cannot  be  taken  as  yet  settled  how  &r  conditions  or  limitations  inserted 
in  the  receipt  note,  and  therein  confined  to  the  carriage  of  tlie  goods 
while  on  the  railway  of  the  first  company,  can  be  considered  as  accom- 
panying the  goods  throughout  the  whole  distance; — or  whether  Hie 
company  is  to  be  considered  as  carrying  with  the  ordinary  common  law 
liability  of  carriers  when  beyond  its  own  limits ; — or  on  the  conditions 
and  limitations  which  may  be  legally  in  force  on  each  successiTe  railway. 
The  principle  to  be  adduced  from  the  above  cases  is,  that  in  respect  of 
any  cause  of  action  arising  out  of  Uie  contract  of  carriage  of  goods,  the 
contracting  party  can  alone  sue  the  carrier.  The  owner  of  me  goc^ 
however,  sdthough  not  a  party  to  the  contract,  may  sue  for  a  tort,  whidi 
would  have  been  actionable,  apart  from  the  terms  of  the  contract. 
Martin  v.  Gt,  Indian  Peninsular  By.  Co,,  3  Ex.  9,  14,  per  Bramwell  and 
ChanneU,  BB.  As  to  the  rules  applicable  to  passengers  and  their 
luggage,  vide  post,  p.  622.  Where  a  railway  company,  A.,  contract  to 
carry  over  their  own  line  and  tiiat  of  anomer  company,  B.,  and  enter 
into  such  contract  as  agents  for  the  company  B.,  the  company  B.  may  be 
sued  for  an  accident  on  their  line.  CHU  v.  Manchester,  dx.  By.  Co.,  L.  B., 
8  Q.  B.  186.  Where  there  has  been  a  general  acceptance  by  company  A. 
to  convey  goods  over  another  railway,  B.,  to  C,  the  bailor  may  counter- 
mand the  oailment  while  in  the  hands  of  company  B.,  and  if  the  goods 
be  lost  in  consequence  of  the  inattention  to  the  countermand  and  delivery 
at  0.,  he  may  sue  A.  for  the  loss.  Scothom  v.  8.  Staffordshire  By.  Od.,  8 
Exch.  341 ;  22  L.  J.,  Ex.  121.  The  plaintiff  sent  goods  to  a  carrier,  X., 
to  be  carried  from  A.  to  D.  by  three  independent  carriers,  X.,  Y.,  Z.; 
there  being  an  arrangement  lletween  X.,  x.,  Z.,  that  X.  should  caary 
from  A.  to  B.,  Y.  from  B.  to  C,  and  Z.  ^m  C.  to  D. ;  X.  received  iJiid 
freight  for  the  whole  journey,  and  paid  over  to  Y.  and  Z.  their  pro- 
portion, after  notice  that  the  goods  were  lost  before  arriving  at  B. :  hdd, 
that  X.  was  not  liable,  in  an  action  for  money  had  and  received,  to  repay 
the  sums  he  had  so  paid  over.  Oreeves  v.  W.  India,  Ac.  8.  8hip  Co., 
Ex.  Ch.,  ex  relatione  amid,  revers.  S.  C.  in  Q.  B.,  20  L.  T.,  N.  S.  912, 
T.  T.  1869. 

A  railway  company  is  liable  on  its  contract,  whether  the  transit  be  over 
other  railways,  or  partly  by  sea,  or  partly  by  coach,  and  whether  payment 
for  the  whole  be  before  or  after  delivery  to  the  consignee ;  and  where  a 
railway  company  receives  a  parcel  directed  to  a  place  beyond  its  line 
without  objection  or  special  contract,  there  is  an  implied  oontract  of 
carriage  over  the  entire  distance,  although  the  consignor  may  have 
pointed  out  a  route  different  from  the  one  usually  adopted  by  the  com- 
pany. Wilhy  V.  W.  Cornwall  B^,  Co,,  2  H.  &  N.  703;  27  L.  J;,  Ex.  181. 
A  condition  that  the  company  will  not  be  responsible  for  loss  or  injury  in 
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Teoeiying,  &c.,  live  stock,  if  occasioned  by  the  restiyeness  of  the  animals, 
does  not  exonerate  them  from  injury  proximately  caused  through  the 
neeUgenoe  of  the  company.     Oill  y.  Manchester,  &c.  By»  Co,,  ante,  p.  606. 

When  the  carrier's  receipt  for  the  goods  is  offered  in  evidence  in  order 
to  prove  the  contract,  the  necessity  for  an  agreement  stamp  depends  on 
the  amount  payable  for  the  carriage,  and  not  on  the  value  of  the  goods ; 
Latham  v.  Rutley,  Ey.  &  M.  13 ;  if  the  sum  payable  amount  to  5^,  a 
stamp  is  now  required,  vide  ante,  p.  232.  The  receipt  in  the  case  of  an 
inland  carrier  is  exempt  from  duty  as  a  delivery  order,  or  warrant  for 
goods,  vicZtf  ante,  p.  251,  but  where  the  goods  are  exported  or  carried 
coastwise,  it  becomes  a  bill  of  lading,  and  must  be  stamped  as  such,  vide 
ante,  p.  243.  A  receipt  under  the  Carriers  Act,  s.  3,  post,  p.  608,  is  ex- 
enipt  from  duty. 

Though  a  cab  driver  is  not  a  common  carrier,  yet  if  charged  on  an  im- 
plied contract  to  carry  a  passenger's  luggage,  '*  mfelv  and  securely,''  it  is 
no  variance ;  for  this  shall  be  token  to  mean  such  obligation  to  use  ordi- 
nary care  as  arises  out  of  the  relation  between  a  bailee  for  him  and  his 
bailor,  and  not  the  mere  extended  liability  of  a  common  carrier.  Ross  v. 
HiU,  2  C.  B.  877.  As  to  the  liabilit^r  of  the  proprietor  of  a  metropolitan 
cab  for  a  loss  occasioned  by  the  driver,  see  Powles  v.  Hider,  6  E.  &  B. 
207  ;  25  L.  J.,  Q.  B.  331 ;  and  cases  cited  2>09^,  p.  736.  A  carrier,  even 
without  reward,  is  liable  for  gross  neglect.  Beauchamp  v.  Powley,  1  M.  & 
Bob.  38. 

Where  the  action  is  for  refusing  to  carry,  the  plaintiff  need  not  aver  or 
prove  a  strict  tender  of  the  fare ;  it  is  enough  tnat  he  was  ready  to  pay. 
Pickford  v.  Gd,  Junction  Ry,  Co,,  8  M.  &  "Wl  372.  But  where  the  carrier 
hafl  limited  his  liability  unless  a  certain  charge  be  paid,  pa3r[nent  or  tender 
of  that  charged  must  be  proved.     Wyld  v.  Pxchford,  Id,  443. 

An  exception  of  insurance  risks  in  a  contract  with  A.  for  carriage  by 
water,  does  not  relieve  A.  from  his  liability  as  a  common  carrier,  auttan 
v.  Cicen,  15  Ap.  Oa.  144,  D.  P. 

A  contract  to  undertake  sea  risk  for  additional  freight  or  otherwise  is, 
under  30  &  31  Yict.  c.  23,  s.  12,  ante,  p.  262,  a  contract  for  sea  insurance, 
and  must  comply  with  the  stamp  and  other  provisions  of  that  statute,  vide 
ante,  pp.  261  et  seq. 

Carriers  Act,  1 1  Geo.  4  <fc  1  Will,  4,  c.  68.]  This  Act  and  the  Acts  next  fol- 
lowing (pp.611,  615,  617),  govern  almost  aU  the  cases  which  now  come 
before  the  courts,  so  far  as  regards  the  liability  of  carriers,  by  land  or  by 
canal  navigation,  and  it  has  therefore  been  thought  superfluous  to  insert 
the  numerous  cases  decided  before  the  passing  of  them  upon  the  efficacy 
of  general  notices  issued  by  such  earners  in  order  to  restrain  liability. 
For  the  same  reason,  many  of  the  cases  before  the  Railway  and  Canal 
Traffic  Act,  in  which  the  special  contracts  of  railway  companies  have  been 
held  sufficient  to  exempt  them  from  the  consequences  of  their  own  negli- 
gence, are  omitted.  See  Carr  v.  Lancashire,  Ac.  Ry,  Co.,  7  Exch.  707 ; 
Austin  V.  Manchester,  &c.  Ry.  Co.,  10  C.  B.  454;  21  L.  J.,  C.  P.  179;  and 
other  cases. 

By  stat.  11  G^.  4  &  1  Will.  4,  c.  68,  s.  1,  no  common  carrier  hv  land 
for  hire  shall  be  liable  for  the  loss  of  or  injury  to  any  articles  of  the  de- 
scriptions following;  (that  is  to  say,) — gold  or  nlver  coin  of  this  realm  or 
of  any  foreign  state,  or  any  ^Id  or  silver  in  a  manufactured  or  unmanu- 
factured state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or 
time-pieces  of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  banks  of  flngland,  Scotland,  and  Ireland  respectively,  or 
of  any  other  bank  in  Gfreat  Britain  or  Ireland,  orders,  notes,  or  securities 


908  Actions  against  Common  Curriers. 

for  pa3r[nent  of  money,  English  or  foreign,  stamps,  maps,  writings,  title 
deeos,  painting,  engravings,  pictures,  gold  or  silyer  plate  .or  plated  atti- 
cles,  glass,  china,  silks  in  a  manufactured  or  umnani^actured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  laoe 
(not  machine-made,  28  &  29  Vict.  c.  94),  or  any  of  them, ^-contained  in 
any  parcel  which  shall  haye  been  delivered,  eimer  to  be  carried  for  hire, 
or  to  accompany  the  person  of  any  passenger  in  any  mail  or  stage  coach 
or  other  public  conveyance,  when  the  value  of  such  articles  contained  in  sutk 
parcel  or  package  shall  exceed  lOZ. — wiUss  at  the  time  of  the  delivery  thereof 
at  the  office,  warehouse,  or  receiving-house  of  such  common  carrier,  or  to 
his  book-keeper,  coachmaja,  or  other  servant,  for  the  purpose  of  being 
carried  or  of  accompanying  the  person  of  any  passenger,  the  value  and 
nature  of  such  articles  shaU  have  been  declared  by  the  person  sending  or 
delivering  the  same,  and  the  increased  charge  hereinafter  mentioned,  or  an 
engagement  to  pay  the  same,  be  accepted  by  the  person  reoeiving  sodi 
parc^  or  package. 

Sect.  2  authorises  the  demand  of  an  increased  rate  of  charae  for  audi 
articles,  notified  by  a  notice  publicly  affixed  in  the  carrier's  office,  which 
all  persons  sending  parcels  are  to  be  bound  by  without  further  proof  of 
the  same  having  come  to  their  knowledge. 

Sect.  3  provides  **  that  when  the  value  shall  have  been  so  declared,  and 
the  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall 
have  been  accepted,  as  hereinbefore  mentioned,  the  person  receiving  such 
increased  rate  of  charge,  or  accepting  such  agreement,  shall,  if  tiiereto 
required,  sign  a  receipt  for  the  package  or  parcel  acknowledging  the  same 
to  have  been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty; 
and  if  such  receipt  shall  not  be  given  when  required,  or  such  notice  as 
aforesaid  shall  not  have  been  affixed,  the  ....  carrier  ....  shall  not 
have  or  be  entitled  to  any  benefit  or  advantage  under  this  Act,  but  shall 
be  liable  and  responsible  as  at  the  common  law,  and  be  liable  to  refund 
the  increased  rate  of  charge." 

By  sect.  4,  no  public  notice  or  dedaraiion  heretofore  made,  or  hereafter 
to  be  made,  shall  be  deemed  or  construed  to  limit  or  in  anywise  affect  ihe 
liability  at  common  law  of  any  such  public  common  carriers  in  respect  of 
any  articles  or  goods  to  be  carried  by  them ;  but  all  such  common  carriers 
shall  be  liable,  as  at  the  common  law,  to  answer  for  the  loss  of  or  injury 
to  any  articles  and  goods,  in  respect  whereof  they  may  not  be  entitled  to 
the  benefit  of  the  Act,  any  public  notice  or  dejclaration  by  them  made  and 
given  contrary  thereto,  or  in  anywise  limiting  such  liability,  notwith- 
standing. 

By  sect.  5,  for  the  purposes  of  the  Act,  every  office,  warehouse,  or  ze- 
ceiving-house,  used  or  appointed  by  such  common  carrier  for  reoeiying 
parcels,  shaU  be  taken  to  be  the  receiving-house  or  office  of  such  carrier; 
and  any  one  or  more  carriers  may  be  sued  without  joining  their  co- 
proprietors. 

By  sect.  6,  nothing  in  the  Act  shall  be  construed  to  annul  or  affect  anj 
special  contract  between  such  common  carrier  and  any  other  parties  for  the 
conveyance  of  goods  and  merchandises. 

By  sect.  7,  a  person  who  has  insured,  as  above,  may  recover  back  the 
extra  charge  as  well  as  the  value  of  the  goods  lost  or  damaged. 

By  sect.  8,  nothing  in  the  Act  shall  be  deemed  to  jprotect  any  conunon 
•earner  for  lure  from  liability  to  answer  for  loss  or  mjury  to  any  goods 
whatsoever  arising  from  ^e  felonious  acts  of  any  coachman,  guard,  book- 
keeper, porter,  or  other  servant  in  his  emi)loy,  nor  to  protect  any  sack 
coachman,  &c.  from  Kability  for  any  loss  or  injury  occasioned  by  his  own 
personal  neglect  or  misconduct. 
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By  sect.  9,  oommon  carriers  shall  be  liable  to  pay  only  the  actual  value, 
as  proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charges  paid  by  the  owner. 

Where  a  carrier  makes  one  contract  to  carry  by  land  and  sea,  and  goods 
are  lost  on  the  land  journey,  the  carrier  is  within  the  protection  of  the 
Act.  Fianciani  v.  Z.  &  8,  W,  By,  Co.,  18  0.  B.  226;  Le  Conteur  v.  Id., 
L.  B.,  1  Q.  B,  54;  Baxendale  v.  Gt.  E.  Ry.  Co.,  L.  B.,  4  Q.  B.  244^ 
Ex.  Ch. 

Under  sect.  1,  articles  more  for  ornament  than  use  have  been  considered 
<<  trinkets,"  as  bracelets,  shirt  pins,  rings,  brooches,  ornamental  purses,  and 
scent  bottles ;  but  not  a  plain  metal  fusee  box.  So  silk  made  into  articles 
as  watch-guards  is  within  it ;  silk  hose,  gold  chains  for  eye-glasses,  &c. 
Bernstein  v.  Baxendale,  6  0.  B.,  N.  S.  251 ;  28  L.  J.,  C.  P.  265  ;  and  cases 
cited.  Id.  So  is  a  silk  dress  made  up  for  wearing.  Flotoers  v.  S.  E.  By* 
Co.,  16  L.  T.,  N.  S.  329,  E.  T.  1867.  Ex. ;  overruling  Davey  v.  Mason^ 
Car.  &  M.  45.  Hand-painted  designs  of  carpets  are  not  widun  the  term 
"  paintings,"  which  is  to  be  used  in  its  ordinary  sense  as  meaning  works 
of  art.  fVoodimrd  v.  L.  &  N.  FT,  By.  Co.,  3  Ex.  D.  121.  Whether  an 
article  is  of  the  description  mentioned  in  this  section  is  a  question  of  fact 
for  the  juiy«  S.  0.,  following  Brunt  v.  Midland  By.  Co.,  2  H.  &  C.  889 ; 
33  L.  J.,  Ex.  187.  A  blank  acceptance  for  HZ.,  lost  by  the  carrier  before 
delivery,  and  before  the  drawer's  name  has  been  inserted,  is  not  a  bill  nor 
a  writing  of  the  value  of  102.  within  sect.  1.  Stoeasiger  v.  8.  E,  By.  Co.,  3 
E.  &  B.  549 ;  23  L.  J.,  a  B.  293. 

The  Act  extends  to  all  the  articles  enumerated  in  sect.  1,  although  not 
(within  the  words  of  the  preamble)  '*  an  article  of  ^;reat  value  in  small 
compass."  To  entitle  a  p£u:ty  to  recover  for  loss  or  mjury  to  anv  article 
of  such  description,  he  must  give  eocpreaa  notice  to  the  earner  of  the  value 
and  nature  of  the  article.  A  lookmg-glass  exceeding  the  value  of  lOl. 
was  packed  up  in  a  case  and  sent  to  the  carrier's  office  to  be  conveyed 
from  London  to  a  house  near  Lymington :  a  notice  was  fixed  up  in  the 
office  pursuant  to  sect.  2 :  the  words  **  looking-glass,"  '*  keep  this  edge 
upwards,"  were  written  on  i^e  case  but  no  dedaxation  was  made  of  the 
nature  and  value  of  the  article,  and  no  increased  rate  of  cairiage  paid : 
the  parcel  was  conveyed  from  Lymington  to  its  destination  in  the  usual 
way :  it  was  held  that  the  carrier  was  not  liable  for  breakage  of  the  glass. 
Owen  V.  Burnett,  2  Cr.  &  M.  353 ;  4  Tyr.  133.  A  nacked  waggon  sent  for 
carriage  by  the  defendants,  containing  enumeratea  articles,  is  a  parcel  or 
package  within  sect.  1.  Whaite  v.  Lancashire  &  Yorkshire  By,  Co.,  L.  B.» 
9  Ex.  67.  The  expressed  opinion  of  the  carrier  as  to  its  real  value  will 
not  supersede  the  necessity  of  a  formal  declaration  of  ^  it.  Boys  v.  Fink, 
8  0.  &  P.  361  •  The  packmg-case  in  which  goods  mentioned  in  sect.  1  are 
contained  is  usually  considered  as  accessorv  to  them.  Wyld  v.  Fick/ord, 
8  M.  &  W.  443,  So  tiie  frame  of  a  framed  picture  is  accessory  to  it,  and 
within  the  Act.  Henderson  v.  L,  <fe  8.  W.  By.  Co.,  L.  B.,  5  Ex.  90.  But 
where  the  packing-case  contains  artides,  some  within  the  statute  and  some 
not,  the  value  of  the  case,  and  of  ■  the  articles  not  within  the  statute,  may 
be  recovered  separately*  Treadwin  v.  Ot.  E.  By.  Co.,  L.  B.,  3  C.  P.  308. 
The  defendant  must  prove  that  the  goods  fall  within  sect.  1.  See  Sutton 
V.  Ciceri,  15  Ap.  Oa.  144,  D.  P* 

The  declaration  required  by  sect.  1  must  be  given  at  the  time  of  delivery, 
whether  that  be  at  the  carrier^s  office  or  to  a  carter  sent  to  the  customer's 
house  to  collect  parcels,  or  on  the  road,  or  elsewhere ;  the  carrier  may 
then  demand  the  increased  charge  as  publicly  notified  in  his  office  under 
sect.  2,  and  on  pa3rment  thereof  he  is  to  give  Uie  receipt  if  required  under 
sect.  3.    If  no  such  declaration  be  made  by  the  bailor  on  delivery,  the 
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carrier  is  protected  by  sect.  1  in  respect  of  the  specified  articles,  except  in 
cases  of  felony  referred  to  in  sect.  8.  Sari  y.  Baxendale,  6  Exch.  769 ; 
21  L.  J.,  Ex.  123,  Ex.  Ch.  But  by  sect.  3,  if  no  notice  has  been  affixed 
under  sect.  2,  the  carrier  is  not  protected,  even  though  no  declaiation  has 
been  made.  See  Baxendale  v.  Hart,  6  Exch.  769,  778 ;  20  L.  J.,  Ex.  338, 
340,  per  cur.  In  Hart  y.  Baxendale,  9upra,  whidi  is  cited  in  many  text 
books  in  support  of  the  contrary  proposition,  the  court  decided  that  there 
had  been  a  sufficient  notice  under  sect.  2,  and  the  exception  to  the  ruling 
of  Pollock,  C.  B.,  at  the  trial  being  allowed  on  that  hypothesis,  the  effect 
on  the  carrier's  liability  of  the  absence  of  a  notice  did  not  directly  arise  in 
the  Exch.  Cham.  Where  the  plaintiff  sent  a  valuable  picture  Dy  a  rail- 
way, and  declared  its  nature  and  value  at  the  time  of  its  delivery  to  the 
carrier,  and  the  carrier  did  not  demand  any  increased  rate  to  which  he 
was  entitled  under  sect.  2,  and  only  the  ordinary  charge  was  paid,  the 
carrier  was  held  not  to  be  protected  by  the  statute  hx)m  nis  common  law 
liability  for  an  injury  which  happened  to  the  picture  on  its  journey. 
Behrens  v.  Ot.  N,  By.  Co.,  7  H.  &  N.  930,  953 ;  31  L.  J.,  Ex.  299,  300, 
Ex.  Oh.  "  There  is  nothing  in  the  statute  which  protects  the  carrier  from 
liability  if,  after  the  value  is  declared  to  be  such  as  would  entitle  him  to 
demand  an  increased  rate  of  charge,  he  chooses  to  accept  the  goods  to  be 
carried  without  making  any  demand  of  such  increased  rate  or  requiring  it 
to  be  either  paid  or  promised ; "  ^per  cur.,  S.  C.  The  '*  loss"  provided  for 
by  sect.  1  means  loss  by  the  earner  or  his  servant,  so  that  the  parcel  cannot 
be  delivered ;  it  protects  the  carrier  against  lialHlity  for  damage  caused  by 
delay  in  delivery  in  consequence  of  a  temporary  loss.  Milien  v.  Brtueh^ 
10  Q.  B.  D.  142,  0.  A.  But  in  the  case  of  a  temporary  loss  the  carrier 
will  be  liable  for  detention  of  the  goods  beyond  a  reasonable  time  after 
they  have  beenfoimd;  Heam  v.  L.  <fc  8.  W.  By.  Co.,  10  Exch.  793;  24 
L.  J.,  Ex.  180 ;  an  injury  done  to  eoods  sent  beyond  their  destination  is 
within  the  protection  of  sect.  1.  MorriU  v.  N,  E.  By.  Co.,  1  Q.  B.  D. 
302,  0.  A. 

Where  an  innkeeper  had  no  express  authority  from  the  defendants  to 
take  in  parcels,  and  used  his  discretion  in  sending  thetn  by  the  defendant's 
mail  or  any  other  coach ;  though  he  kept  no  regular  booking-office,  it  was 
held  that  for  the  purpose  of  taking  in  a  parcel  the  inn  was  a  receiving- 
house  of  the  defendants  within  sect.  5.  Syma  v.  Chaplin,  5  Ad.  &  £. 
634.     See  also  Stephens  v.  L.  <fe  8.  W.  By.  Co.,  infra. 

Since  this  Act,  if  articles  mentioned  in  sect.  1  are  sent  without  declara- 
tion of  value  and  payment  of  the  increased  charge,  carriers  who  have  com- 
plied in  the  requirements  of  the  Act  are  not  liable  though  the  loss  be 
occasioned  by  the  gross  negligence  of  their  servants.  Hinton  v.  Dihbin^ 
2  Q.  B.  646 ;  MorriU  v.  N.  E.  By.  Co.,  $upra.  And  it  seems  that  there  is 
no  distinction  between  the  negligence  of  tnemselves  or  their  servants ;  but 
toilful  misfeasance  would  come  under  a  different  consideration.  See  S.  CC. 
By  sect.  8,  where  the  loss  is  by  the  felony  of  the  carrier's  servants,  the 
Act  does  not  protect.  Metcalfe  v.  L.  6b  Brighton  By.  Co.,  4  0.  B.,  N.  S. 
307 ;  27  L.  J.,  0.  P.  205.  The  servants  of  a  common  carrier  or  other 
agent  employed  by  a  railway  company  to  forward  goods  to  their  destina- 
tion, are  servants  of  the  company  within  that  section ;  Machu  v.  L.  <t*  S, 
W.  By.  Co.,  2  Exch.  415;  Stephens  v.  L.  &  S.  W.  By.  Co.,  18  Q.  B.  D. 
121,  0.  A. ;  acGord.  Doolan  v.  Midland  By.  Co.,  2  Ap.  Oa.  792,  D.  P. ;  but 
the  company  are  not  estopped  from  denying  that  the  thief  is  their  servant, 
and  may  ^ow  that  though  he  represented  himself  as  being  one  of  the 
servants  of  the  carrier  employed  by  the  company,  he  was  not  so  in  fact. 
Way  v.  Ot.  E.  By.  Co.,  1  Q.  b.  D.  692.  Where  to  a  defence  founded  on 
sect.  1  that  the  value  of  the  goods  had  not  been  declared,  the  plaintiff 
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replies  under  sect.  8,  alleging  a  felony  by  the  defendant's  servants,  the 
jdaintiff  must  prove  facts  which  show  not  merely  that  somebody  must  have 
stolen  them  while  they  were  in  transitu,  but  also  that  it  is  more 
likely  that  they  were  stolen  by  the  defendant's  servants  than  any  one 
else.  Metcalfe  v.  L.  <fe  Brighton  By.  Co.,  4  0.  B.,  N.  S.  311 ;  27  L.  J., 
0.  P.  333 ;  Gt.  W.  By.  Co,  v.  Bimmell,  infra.  It  is  not  sufficient  to  show 
merely  that  they  had  greater  opportunity  of  committing  the  theft; 
McQueen  v.  O.  W.  By.  Co.,  L.  B.,  10  Q.  B.  569 ;  although  it  is  not  neces- 
sary to  give  evidence  which  would  fix  any  one  servant  of  the  company 
with  the  felony.  Vaughton  v.  L.  Ss  N.  W.  By.  Co.,  L.  E.,  9  Ex.  93.  See 
also  Kirkstall  Brewery  Co.  v.  Fumess  By.  Co.,  L.  E.,  9  Q.  B.  468.  "Where 
the  carrier  carries  on  a  special  contract  exemptiDg  him  from  liability  for 
loss  unless  the  goods  are  declared  and  extra  charge  paid,  felony  by  his 
servant  wiU  not  deprive  him  of  this  protection  unless  there  be  also  gross 
negligence;  semhle,  Butt  v.  Gt.  W.  By.  Co.,  11  0.  B.  140;  20  L.  J.,  C.  P. 
241.  This  case  is  expkined  in  Gt.  W.  By.  Co.  v.  Bimmell,  18  0.  B.  675  ; 
27  L.  J.,  C.  P.  201 ;  and  in  Metcalfe  v.  L.  <fc  Brighton  By.  Co.,  4  C.  B., 
N.  S.  307 ;  27  L.  J.,  C.  P.  205,  as  not,  in  fact,  being  a  case  under  the 
Carriers  Act  at  all ;  negligence  is  the  material  point  when  there  is  a 
special  contract ;  felony,  when  the  statute  is  set  up  as  a  defence.  S.  CO. 
A  specific  notice  repudiating  liability  in  certain  cases,  and  served  on  the 
customer,  as  to  which  see  fur&er,  ante,  pp.  603,  604,  is  not  apubHc  notice 
or  declaration  within  sect.  4,  and  it  may,  if  he  assent  to  it,  or  do  not 
dissent,  amount  to  a  special  contract,  or  be  evidence  of  one  for  the  jury, 
within  sect.  6.  Walker  t.  York  A  N.  Midland  By.  Co.,  2  E.  &  B.  750  ;  23 
L.  J.,  Q.  B.  73.  But  it  has  been  said  that  sect.  6  applies  only  to  con- 
tracts, tJie  provisions  of  which  are  inconsistent  with  the  exemption  claimed 
by  the  earners  under  sect.  1.  Baxendale  v.  Gt.  E.  By.  Co.,  L.  E.,  4  Q.  B. 
244,  Ex.  Ch. 

Bailway  and  Canal  Traffic  Act,  1854,  17  &  18  Vidt.  c.  31.]  By  this  Act, 
very  important  provisions  are  made  respecting  the  traffic  on  railways  and 
canals.  *'  Traffic"  includes  not  only  passengers  and  their  luggage,  and 
goods,  animalB  and  other  things  conveyed  by  any  railway  or  canal  company, 
but  also  carriages,  waggons,  trucks,  boats,  and  vehicles  of  every  descrip- 
tion adapted  for  running  or  passing  on  the  railway  or  canal  of  any  such 
company ;  and  **  railway  company  or  **  canal  company"  includes  as  well 
lessees  and  contractors  working  railways  or  canals  as  the  companies  or 
owners,  and  all  navigations  whereon  tolls  are  levied  by  Act  of  Parliament. 
Sect.  1.  The  Act  provides  against  neglect  of  any  company  to  afford 
dualities  for  traffic,  or  undue  preference  being  shown  by  such  company  in 
favour  of  certain  persons  or  traffic;  sect.  2;  and  gave  certain  special 
remedies  by  application  to  the  Court  of  C.  P.  in  case  of  alleged  breach  of 
the  enactment.  Sects.  3-5.  No  proceedings  shall  be  taken  for  any  vio- 
lation of  the  above  enactment  except  in  the  manner  provided  by  the  Act, 
but  nothing  therein  is  to  take  away  any  risbt,  remedy,  or  privilege  of  any 
person  against  such  company.  Sect.  6.  Hence  it  has  been  held  that  no 
action  lies  for  the  breach  of  the  provisions  of  sect.  2 ;  Manchester,  &c.  By. 
Co.  V.  Denahy  Main  Colliery  Co.,  14  Q.  B.  D.  209,  0.  A. ;  Bhymney  By. 
Co.  V.  Bhymney  Iron  Co.,  25  Q.  B.  D.  146,  C.  A.;  Lancashire,  d:c.  By. 
Co.  V.  Greenwood,  21  Q.  B.  D.  215 ;  except,  perhaps,  after  an  adjudication 
by  the  commission  in  which  this  jurisdiction  of  the  C.  P.  is  now  vested 

ivide  post,  p.  612),  that  the  company  has  been  guilty  of  undue  preference, 
or  money  subsequently  extorted  oy  the  company.  See  Id,  p.  219 ; 
Manchester,  <fcc.  By.  Co.y.  Denahv  Main  Colliery  Co.,  11  Ap.  Ca.  97,  112. 
In  this  case  the  judgment  of  tno  C.  A.,  uhi  supra,  on  tnis  point  was 
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affiimed  in  D.  P.,  on  the  ^und  that  there  had  not,  in  fact,  been  nndne 
preference.  The  section  imposes  an  obligation  on  the  company  to  pro- 
vide reasonable  facilities  for  carrying  animals  and  other  daasea  of  goods 
which  they  are  not  bound  to  conyey  as  common  carriers.  See  Dickgon  t» 
(H.  N.  Ry.  Co,,  18  Q.  B.  D.  176,  C.  A. ;  Wins/ord  Local  Board  v.  Cheshire 
Lines  Committee,  24  Q.  B.  D.  456.  The  provisions  of  the  Act  have  been 
extended  by  the  Begulation  of  Bailvays  Act,  1868,  s.  16,  post,  p.  616,  and 
Id,  1871,  8.  12,  post,  p.  617,  to  the  st^im  vessels  worked  by  raflway  com- 
panies and  the  traffic  carried  on  thereby,  and  to  traffic  they  procure  to  be 
carried  in  ships  not  belonging  to  them,  subject  to  a  power  to  limit  their 
liability  as  to  sea  and  water  risks.  The  Regulation  of  Bailways  Act, 
1873  {li6  &  37  Vict,  c  48],  as.  II  et  sea.,  further  extended  the  provisions 
of  the  Act;  and  sect.  6  transferred  tne  jurisdiction  of  the  G.  P.  above 
mentioned  to  the  Bailway  CommissionerB  appointed  under  sect.  4.  By 
the  Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict,  c  25),  the  juris- 
diction of  these  Commissioners  has  been,  by  sect.  8,  transferred  to  the 
Railway  and  Canal  Commission,  established  under  sect.  3 ;  and  the  juris- 
diction is  extended  by  sects.  9-16. 

By  17  &  18  Yict.  c.  31,  s.  7,  every  company,  &c.,  shall  be  liable  for  loss 
of  or  injunr  done  to  an^  horses,  cattle,  or  other  animals,  or  to  any  aitides, 
goods,  or  things,  in  receiving,  forwarding,  or  delivering  thereof,  occasioned 
by  the  neglect  or  default  of  the  company  or  its  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given  by  such  company 
contrary  thereto,  or  in  anywise  limiting  such  liability ;  and  every  such 
notice,  condition,  or  declaration  is  declared  to  be  null  and  void.  Provided 
that  nothing  therein  shall  be  construed  to  prevent  such  companies  from 
making  such  conditions  with  respect  to  receiving,  forwarding,  and  deliver- 
ing such  animals,  articles,  &c.,  as  shall  he  adjudged  by  the  court  or  judge 
he/ore  whom  any  question  relating  thereto  shall  he  tried,  to  he  just  and 
reasonable.  The  section  further  provides  certain  limits  to  damages  re- 
coverable for  loss  or  injury  to  any  of  such  animals  (namely,  a  horse,  5(M. ; 
neat  cattle,  15^  each;  sheep  and  pigs,  21.  each),  unless  the  person  sending 
or  delivering  the  same  to  the  company  shall,  at  the  time  of  deliTering, 
have  declareid  them  to  be  of  higher  value,  in  which  case  the  company  may 
charge  a  reasonable  percentage  on  the  excess  of  value  above  the  lunited 
sum,  to  be  paid  in  addition  to  the  ordinary  charge,  such  percentage  to  be 
notified  in  the  manner  prescribed  by  the  Carriers  Act,  s.  2  {ante,  p.  6(^), 
and  to  be  binding  on  the  company  as  therein  mentioned.  Proof  of  the 
value  and  amount  of  injury  is  to  ue  on  the  claimant.  No  special  contrad 
between  the  company  and  the  other  parties  respecting  the  receiving,  for- 
warding, or  delivering  of  any  goods,  &c.,  shall  be  binding  on  or  affect 
Huch  party,  unless  it  be  signed  by  him  or  the  person  delivering  the  goods 
for  carriage.  Nothing  in  the  Act  is  to  alter  or  affect  the  rights  or  lia- 
bilities of  the  company  under  the  Carriers  Act,  with  respect  to  the  articles 
mentioned  in  that  Act  (ati ^«,  pp.  607,  608). 

The  language  of  sect.  7  differs  much  from  that  of  the  Carriers  Act.  The 
word  **  public  is  not  inserted  before  the  word  **  notice,"  but  it  is  now 
Mettled  tnat  "  general  notices  to  limit  the  liability  shaU  be  null  and  void ; 
but  the  parties  may  make  special  contracts  with  the  companies,  provided 
those  contracts  are  adjudged  by  the  court  to  be  just  and  reasonable,  and 
provided  they  be  signed  bv  the  parties."  Simons  v.  Ot,  W.  By.  Co,^  18 
C.  B.  805,  829;  26  L.  J.,  C.  P.  25,  32,  per  Jervis,  C.  J.  Accord.  M*Manus 
V.  Lancashire,  <fcc.  By.  Co.,  Ex.  Ch.  infra,  and  Peek  v.  N.  Staffordshire 
By,  Co,,  D.  P.,  post,  p.  613.  The  section  only  applies  to  carriage  of  goods 
over  lines  which  the  company  are  working  themselves,  and  not  to  contracts 
by  the  company  to  carr^^  over  other  lines.  Zum  v.  S.  E.  By.  Co,^  L.  K., 
4  Q.  B.  539.     But  where  the  company  contract  to  carry  over  their  own 
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as  well  as  other  lines,  they  must  prove  that  the  loss  did  not  occur  on  their 
line,  in  order  to  avail  themselves  of  a  condition  of  non-liability.  Kent  v. 
Midland  By,  Co.,  L.  R.,  10  Q.  B.  1.  See  also  Flowers  v.  8,  E»  By,  Co,, 
16  L.  T.,  N.  S.  329,  E.  T.  1867,  Ex. 

In  Simons  v.  Gt,  TT.  By.  Co.,  ante,  p.  612,  the  court  held  that  a  condition 
exempting  a  company  from  liability  for  loss,  detention,  or  damage,  if 
^ods  were  improperly  packed,  was  unreasonable.  Accord.  Garton  v. 
Bristol  cfe  ExeUr  By.  Co.,  1  B.  &  S.  112 ;  30  L.  J.,  Q.  B.  273,  where  an 
action  was  held  to  He  for  refusing  to  carry  unless  the  plaintiff  signed  that 
condition.  But  a  company  may  stipulate  not  to  be  liable  for  loss  or 
damage,  **  however  caused,"  in  a  contract  to  carry  at  a  special  or  mileage 
rate.  Simons  v.  Gt.  W.  By.  Co.,  supra.  If  the  particular  condition  relied 
on  by  the  company  to  protect  them  in  the  particular  case  be  a  reasonable 
one,  the  unreasonableness  of  other  conditions  in  the  contract,  not  relied 
on,  is  not  material.  Per  cur.,  S.  C.  The  Act  makes  the  question  of 
reasonableness  one  of  law,  and  not  of  feet.  Per  cur.,  S.  C. ;  McCarthy  v. 
Id.,  12  Ap.  Ca.  218,  C.  A. 

A  special  contract  professing  to  protect  a  company  from  damage  to 
horses,  **  however  occasioned,"  is  not  reasonable ;  M*Manus  v.  Lancashire 
&  Yorkshire  By.  Co.,  4  H.  &  N.  327  ;  28  L.  J.,  Ex.  353,  Ex.  Ch. ;  M'Cance 
V.  L.  &  N.  W.  By.  Co.,  7  H.  &  N.  477 ;  31  L.  J.,  Ex.  66 ;  3  H.  &  C.  343 ; 
34  L.  J.,  Ex.  39;  AsJiendon  v.  L.  Brighton  &  8.  Coast  By.  Co.,  5  Ex.  D. 
190.  Conditions  annexed  by  a  railway  company  to  their  "cattle  tickets," 
that  the  company  should  not  be  liable  for  damage  to  cattle  from  any  cause 
whatever,  *  *  it  being  agreed  that  the  animals  are  to  be  carried  at  the  owner's 
risk,  and  that  the  owner  of  the  cattle  is  to  see  to  the  efficiency  of  the  wag- 
gon before  his  stock  is  placed  therein ;  complaint  to  be  made  in  writing  to 
the  company's  officer  before  the  waggon  leaves  the  station,"  are  not  reason- 
able ;  Gregory  v.  W.  Midland  By.  Co.,  2  H.  &  0.  944 ;  33  L.  J.,  Ex.  165 ; 
«ven  though  the  owner  is  allowed  a  free  pass  for  a  man  to  take  care  of  the 
cattle.  Booth  v.  N.  E.  By.  Co.,  L.  B.,  2  Ex.  173.  But  a  declaration  in 
such  a  contract  that  the  horses  sent  thereunder  did  not  exceed  10/.  in  value, 
binds  the  sender.  M'Cance  v.  L.  <fc  N.  W.  By.  Co.,  supra.  A  railway 
company  gave  the  plaintiff  a  printed  notice,  that  they  would  only  carry 
mar  Dies,  subject  to  the  conditions  therein  stated,  one  of  which  was  that 
they  would  not  be  responsible  for  any  loss  or  injury  unless  the  marbles 
were  declared  and  insured  according  to  their  valw.  With  knowledge  of 
these  conditions  the  plaintiff  instructed  the  companv  by  letter,  to  forward 
them  **  not  insured,'  which  they  did,  and  the  marbles  were  injured, — it 
was  held,  though  there  was  no  wilful  default  or  neglect  found,  that  the 
company  were  liable,  and  that  the  condition  was  neither  just  nor  reason- 
able, for  the  effect  of  such  a  condition  would  be  to  exempt  the  companv 
from  responsibility  for  injury,  however  caused,  whether  by  their  own 
negligence,  or  oven  by  fraud  or  dishonesty  on  the  pai*t  of  their  sorvante. 
Peek  V.  N.  Staffordshire  By.  Co.,  10  H.  L.  C.  473 ;  32  L.  J.,  Q.  B.  241. 
The  conditions  must  be  embodied  in  a  special  contract  signed  by  the  party, 
otherwise  they  will  not  bind  him.  Thus  the  above  letter  was  neld  not  to 
constitute  a  special  contract  in  writing,  the  words  **  not  insured"  being 
insufficient,  either  expressly  or  by  reference,  to  embody  the  above  con- 
dition. S.  C.  Where,  however,  the  defendante  have  been  in  the  habit  of 
conveying  the  plaintiffs  goods  on  certain  printed  conditions  exempting 
the  defendante  from  liabiuty,  and  known  as  *'  owner's  risk,"  a  memoran- 
dum si^ed  by  the  plaintiff,  '*  Please  receive  and  forward,"  &c. ;  *'  owner's 
risk,"  IS  a  sufficient  contract,  and  evidence  of  the  terms  is  admissible. 
Lewis  V.  Gt,  W.  By.  Co.,  3  Q.  B.  D.  196,  C.  A.  Where  an  agent  who  is 
employed  to  deliver  cattle  to  be  sent  by  a  railway  company  signs  the  con- 


614  ActioM  (gainst  CMmmon  Carriers, 

Bignment  note,  be  must  be  taken  to  bave  known  tbe  oontenta  and  thereby 
binds  bis  principal.  Kirhy  y.  Gt.  W.  By,  Co.,  18  L.  T.,  N.  S.  658,  Martin, 
B. ;  McCarthy  y.  Gt.  W.  Ey.  Co.,  12  Ap.  Ca.  218,  C.  A. 

Wbere  a  special  contract  provided  that  tbe  company  sbonldnot  be  liable 
for  damase  to  borses  conveyed,  and  a  borse  was  injured  in  consequence  of 
its  being  left  witbout  food  all  niebt  in  a  box  at  tbe  station,  tbere  oedn^  no 
one  to  receive  it  on  its  arrival;  neld,  tbat  tbe  company  was  not  liable; 
and  eemble,  tbe  damage  being  tbe  fault  of  tbe  sender  or  tbe  consignee,  in 
not  providing  for  tbe  reception  of  tbe  borse,  tbe  defendants  would  not  be 
responsible,  mdependently  of  tbe  special  contract.     Wise  v.  Gt.  W.  By. 
Co.y  1  n.  &  N.  63 ;  25  L.  J.,  Ex.  258.    A  condition  exempting  tbe  com- 
pany from  liabilitv  "  in  respect  of  any  loss  or  detention  of  or  injury  to 
cattle"  in  tbe  receiving,  forwarding,  or  delivery  tbereof,  except  in  proof 
tbat  it  arose  from  tbe  wilful  misconduct  of  tbe  company's  servants,  does 
not  protect  tbe  company  from  liability  for  a  wrouj^ul  detention,  at  tbe 
end  of  tbe  transit  under  a  mistaken  claim  for  unpaid  freigbt.     Gordon  v. 
Gt.  W.  By.  Co.,  8  Q.  B.  D.  44.    Wbere  cattle  were  accidentally  smo&ered 
by  tbe  fall  of  tbe  lid  of  a  van  in  wbicb  tbey  were  carried  on  a  railway,  and 
tbe  van  was  not  objected  to  by  tbe  drover,  wbo  was  allowed  a  free  pass  to 
accompany  tbe  cattie,  it  was  neld,  tbat  a  special  contract  exemptmg  tbe 
company  from  liability  for  loss  or  damage  from  sufPocation,  or  any  otber 
cause,  was  reasonable,  and  would  protect  tbem ;  and  semble,  even  witbout 
sucb  contract,  tbe  company  would  not  be  liable  under  tbe  above  circum- 
stances.    Pardington  v.  8.  Wales  By.  Co.,  1  H.  &  N.  392;  26  L.  J.,  Ex. 
105.    On  sending  fisb  tbe  plaintiff  signed  a  condition,  tbat,  as  to  fiab,  tbe 
company  sbould  not  be  responsible  under  any  circumstances  for  loss  of 
market,  or  otber  loss  or  injury  arising  from  delay  or  detention  of  trains, 
or  from  any  otber  cause  wnatever,  otber  tban  gross  neglect  or  fraud ;  tbe 
fisb  arrived  too  late  for  tbe  market  tbey  were  intended  for,  but  tbe  cause 
of  tbe  delay  was  not  sbown ;  it  was  beld  tbat  tbe  condition  was  reasonable, 
and  protected  tbe  defendants.    Seal  v.  8.  Devon  By.  Co.,  5  H.  &  N.  875; 
29  L.  J.,  Ex.  441.    Tbe  decision  was  affirmed  in  Ex.  Cb.,  3  H.  &  C.  337 ; 
tbe  court  bolding  tbe  condition  reasonable,  as  it  left  tbe  company  liable 
in  all  cases  wbere  carriers  are  liable  for  gross  negligence,  tbat  is,  for  want 
of  reasonable  care,  skill,  and  expedition.   So  a  condition  tbat  tbe  company 
sbould  not  as  to  meat,  &c.,  be  hable  for  loss  of  market,  provided  tbey  were 
delivered  witbin  a  reasonable  time,  was  beld  reasonable.   Lordy.  Midland 
By.  Co.,  L.  B.,  2  0.  P.  339;  see  also  White  v.  Gt.  W.  By.  Co.,  2  C.  B.,  N. 
S.  7 ;  26  L.  J.,  G.  P.  158.    But  a  condition  tbat  tbe  company  sbould  not 
be  answerable  for  any  consec^uences  arising  from   over-carriage,  de- 
tention, or  delay  in  tbe  conveying  or  delivering  of  cattie,  however  caused^ 
was  beld  unreasonable.    Allday  v.  Gt.  W.  By.  Co.,  5  B.  &  S.  903 ;  34  L.  J., 
Q.  B.  6. 

In  determining  wbetber  a  condition  is  reasonable,  tbe  courts  consider 
wbetber  any  reasonable  alternative  is  offered  to  tbe  customer,  as  of  send- 
ing at  a  legal  bigber  rate,  not  subject  to  tbe  condition.  In  sudb  case, 
even  altbougb  tbe  condition  relieve  tbe  company  from  all  liability,  tbere 
is  strong  primd  facie  ground  for  bolding  it  to  be  reasonable.  Brown  v. 
Manchester,  cfec.  By.  Co.,  8  Ap.  Ca.  703,  D.  P.;  cited  ante,  p.  604.  See 
furtber  Lewis  v.  Gt.  W.  By.  Co.,  3  Q.  B.  1).  195,  C.  A. ;  and  McCarthy  v. 
Gt.  W.  By.  Co.,  12  Ap.  Ca.  218,  D.  P.  An  alternative  offer  to  carry  at 
tbe  company's  risk  at  a  rate  not  exceeding  tbe  rate  autborized  by  Ibe 
company's  Act,  is  reasonable.  S.  C.  A  condition  tbat  tbe  company 
would  not  be  liable  for  loss  or  injury  to  dogs  carried  beyond  21.,  unless 
5  per  cent,  on  tbe  declared  value  oeyond  2/.  were  paid,  is  not  a  reasonable 
alternative.    Dickson  v.  Gt.  N.  By.  Co.,  18  Q.  B.  D.  176,  C.  A. 
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A  condition  as  to  riak  of  luggage  on  a  passenger's  ticket  is  within 
sect.  7.  Cohen  v.  8.  E.  By.  Co,,  1  Ex.  D.  217;  2  Ex.  D.  263,  C.  A., 
overruling  StewaH  v.  L.  &  N,  W.  By.  Co.,  3  H.  &  C.  135;  33  L.  J.,  Ex. 
199.  Sect.  7  does  not  apply  if  the  railway  company  do  not  receive  the 
goods  in  the  capacity  of  carriers,  as  where  luggage  was  left  at  the  defen- 
dants' cloak-room  by  a  x)erson  who  had  been  a  passenger  by  the  railway. 
Van  Toll  v.  S.  E.  By.  Co.,  12  C.  B.,  N.  S.  76;  31  L.  J.,  0.  P.  241 ;  and 
other  cases  dted  post,  pp.  619,  626. 

Most  of  the  above  cases  are  cases  relating  to  injury,  which  have  hap- 
pened after  the  contract  for  carriage  has  b^n  completely  made ;  but  the 
statute  ^^oes  further.  Sect.  7,  ante,  p.  612,  in  terms,  applies  to  injuries  in 
the  receiving,  forwarding,  or  delivermg,  and  protects  railway  companies, 
beyond  a  certain  amount,  unless  the  value  of  the  animal  is  declared. 
Where  injury  was  done  to  a  horse  at  a  railway  station  by  the  negligence 
of  the  company,  before  the  declaration  of  value  had  been  made,  or  ticket 
taken,  or  fare  demanded,  it  was  held  that  this  was  an  injury  in  the 
receiving,  and  the  owner  could  not  recover  more  than  60^,  even  tnough  it 
was  the  usual  practice  to  put  horses  in  their  box  before  declaring  their 
value  or  paying  the  fare.  Hodgman  v.  W.  Midland  By.  Co.,  5  S.  &  S. 
173;  33  L.  J.,  Q.  B.  233;  Ex.  dh.,  6  B.  &  S.  560 ;  36  L.  J.,  Q.  B.  85. 

A  railway  company  cannot  repudiate  a  special  contract  on  the  ground 
that  it  has  not  been  signed  by  the  consignor :  the  proviso  in  sect.  7  only 
applies  to  cases  where  the  company  seek  to  relieve  themselves  from 
liaoility,  by  reason  of  there  being  a  special  contract.  BaxendaU  v.  Gt.  K 
By.  Co.,  L.  B.,  4  a  B.  244. 

To  entitle  the  company  to  demand  the  percentage  under  sect.  7,  the 
sender  must  make  a  declaration  of  the  value  with  the  intention  of  paying 
the  percentage ;  but  the  company  is  bound  to  carry  at  the  ordinary  rate 
without  increased  risk  if  the  sender  require  it,  even  though  the  company 
have  notice  of  the  higher  value  of  the  animals.  Robinson  v.  L.  A  8.  W. 
By.  Co.,  19  C.  B.,  N.  S.  61 ;  34  L.  J.,  C.  P.  234.  The  reasonableness  of 
the  percentage  is  a  question  for  the  jury.  Harrison  v.  L.  BrighUm  &  8. 
C.  By.  Co.,  2  B.  &  S.  152,  167;  31  L.  J.,  Q.  B.  113,  119,  per  mle,  C.  J., 
in  Ex.  Ch.  The  principle  is  not  what  profit  it  may  be  reasonable  for  the 
company  to  make,  but  what  is  reasonable  to  charge  the  party  charged. 
See  Canada  Southern  By.  Co.  v.  International  Bridge  Co.,  8  Ap.  Ca.  723, 
P.  C.  See  further  as  to  percentage  for  risk,  Dickson  v.  Ot.  N.  By,  Co., 
ante,  p.  614. 

The  Regulation  of  Railways  Act,  1868,  31  &  32  Vict.  c.  119,  FaH  /i.] 
The  interpretation  clause,  sect.  2,  is  as  follows : — 

'*  The  term  *  railway '  means  the  whole  or  any  portion  of  a  railway  or 
tramway,  whether  worked  by  steam  or  otherwise. 

**  The  term  *  company '  means  a  company  incorporated  either  before  or 
after  the  passing  of  this  Act  for  the  purpose  of  constructing,  maintaining, 
or  working  a  railway  in  the  United  Kingdom  (either  alone  or  in  conjunc- 
tion with  any  other  purpose) ;  and  includes,  except  when  otherwise  ex- 
pressed, any  individual  or  individuals  not  incorporated,  who  are  owners 
or  lessees  of  a  railway  in  the  United  Kingdom,  or  parties  to  an  agreement 
for  working  a  railway  in  the  United  Kingdom. 

**  The  teim  *  person '  includes  a  body  corporate." 

By  sect.  14,  where  a  company,  by  through  booking,  contracts  to  carry 
any  animals,  luggage  or  goods,  hx)m  place  to  place,  jwrtly  by  railway  and 
partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  a  condition  exompt- 
mg  the  company  from  liability  for  any  loss  or  damage  which  may  arise 
during  the  carriage  of  such  animals,  &c.,  by  sea,  from  the  act  of  Gk>d,  the 
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king's  enemies,  lire,  accidents  from  machinery,  boilers  and  steam,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  riTers,  and  navigation, 
of  whatever  nature  and  kind  soever,  shall,  if  published  in  a  conspicuous 
manner  in  the  office  where  such  through  bookmg  is  effected,  and  if  printed 
in  a  legible  manner  on  the  receipt  or  freight  note  which  the  company  gives 
for  such  animals,  &c.,  be  valid  as  part  of  the  contract  between  the  con- 
signor of  such  animals,  &c.,  and  the  company,  in  the  same  manner  as  if 
the  company  had  signed  and  delivered  to  the  consignor  a  bill  of  ladine 
contcuning  such  condition.  For  the  purposes  of  this  section  the  wora 
** company"  includes  the  owners,  lessees  or  managers  of  any  canal  or 
other  mland  navigation. 

By  sect.  15,  rauway  companies  are  to  exhibit  in  their  booking  offices  a 
table  of  the  fares  of  passengers  by  the  trains  included  in  the  time  tables 
of  the  company,  from  that  station  to  every  place  for  which  passenger 
tickets  are  there  issued. 

By  sect.  16,  '*  where  a  company  is  authorized  to  build,  or  buy,  or  hire, 
and  to  use,  maintain,  and  work,  or  to  enter  into  arrangements  for  using, 
maintaining,  or  working  steam  vessels  for  the  purpose  of  carrying  on  a 
4)ommunication  between  any  towns  or  ports,  and  to  take  tolls  in  respect 
of  such  steam  vessels,  then  and  in  every  such  case,  tolls  shall  be  at  all 
times  charged  to  all  persons  equally,  and  after  the  same  rate,  in  respect 
of  passengers  conveyed  in  a  like  vessel,  passing  between  the  same  places 
under  like  circumstances,  and  no  reduction  or  advance  in  the  tolls  shall 
be  made  in  favour  of,  or  against,  any  person  using  the  steam  vessels,  in 
consequence  of  his  having  travelled,  or  being  about  to  travel,  on  the 
whole  or  any  part  of  the  company's  railway,  or  not  having  travelled  or 
not  being  about  to  travel,  on  any  part  thereof,  or  in  favour  of  or  against 
any  person  using  the  railway,  in  consequence  of  his  having  used  or  being 
about  to  use,  or  nis  not  having  used  or  not  being  about  to  use,  the  steam 
vessels ;  and  where  an  aggregate  sum  is  charged  by  the  company  for  con- 
veyance of  a  passenger  by  a  steam  vessel  and  on  the  railway,  the  ticket 
fihall  have  the  amount  of  toll  charged  for  conveyance  by  the  steam  vessel 
distinguished  from  the  amount  charged  for  conveyance  on  the  railway." 

**  The  provisions  of  the  Bailway  and  Canal  Traffic  Act,  1854,  so  far  as 
the  same  are  applicable,  shall  extend  to  the  steam  vessels  and  to  the  traffic 
carried  on  thereby." 

By  sect.  17,  *'  where  any  charge  shaU  have  been  made  by  a  company  in 
respect  of  the  conveyance  of  goods  over  their  railway,  on  application  in 
writing  within  one  week,  after  payment  of  the  said  charge,  made  to  the 
secretary  of  the  company,  by  tne  person  by  whom  or  on  whose  account 
the  same  has  been  paid,  the  company  shall  within  fourteen  days,  render 
an  account  to  the  person  so  applying  for  the  same,  distinguLshing  how 
much  of  the  said  charge  is  for  the  conveyance  of  the  said  goods  on  the 
Tailway,  including  therein  tolls  for  the  use  of  the  railway,  for  the  use  of 
carriages  and  for  locomotive  power,  and  how  much  of  sudi  charge  is  for 
loading  and  unloading,  covering,  collection,  delivery,  and  for  other  ex- 
penses, but  without  particularizing  the  several  items  of  which  the  last- 
mentioned  portion  of  the  char^  may  consist." 

By  sect.  18,  <*  where  two  railways  are  worked  by  one  company,  then  in 
the  calculation  of  tolls  and  charges,  for  any  distances  in  respect  of  traffic 
^whether  passengers,  animals,  goods,  carriages,  or  vehicles),  conveyed  on 
Doth  railways,  the  distances  traversed  shall  oe  reckoned  contlnuoiuly  on 
such  railways,  as  if  they  were  one  railway." 

The  equality  clauses  did  not,  under  the  previous  Act,  extend  to  steamers 
worked  by  railway  companies.  Branley  v.  8,  E.  By,  Co.,  12  0.  B.,  N.  S. 
63 ;  31  L.  J.,  0.  P.  286. 

This  Act  is  extended  by  34  &  35  Vict.  c.  78,  pod,  p.  617. 
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The  RegiOatum  of  Railtoays  Ad,  1871,  34  <fe  35  Vict.  c.  78.]  By  sect.  12, 
^bere  railway  companies  under  contract  to  carry  passengers  or  goods  by 
flea,  procure  the  same  to  be  carried  in  a  vessel  not  belonging  to  tbem,  they 
are  liable  for  loss  or  damage  to  the  same  extent  as  though  the  vessel  had 
belonged  to  them. 

This  section  extends  the  provisions  of  31  &  32  Yict.  c.  119,  s.  16,  ante, 
p.  616,  and  therefore  of  17  &  18  Vict.  c.  31,  s.  7,  ante,  p.  612,  to  the  car- 
riage of  goods  which  the  company  contract  to  carry,  out  procure  to  be 
carried  in  ships  not  belonging  to  them.  Doolan  v.  Midland  By,  Co,,  2  Ap. 
Ca.  792,  D.  P. 

Who  should  be  plaintiff,"]  The  proper  person  to  sue,  as  plaintiff,  is  the 
person  in  whom  tne  property  was  vested,  when  lost  or  dania^d.  Hence, 
the  consignee  is  usually  the  proper  plaintiff,  because  delivering  of  goods 
to  the  carrier  commonly  vests  the  property  in  the  consignee.  Durdop  v. 
Lambert,  6  CI.  &  F.  600;  Fragano  y.  Long,  4  B.  &  G.  219;  Dawes  v.  Feck, 
8  T.  B.  330.  But  where  there  is  a  special  contract,  between  the  consignor 
and  carrier,  the  consignor  may  be  plaintiff,  and  the  ownership  is  im- 
material. Dunlop  V.  Lambert,  supra.  See  also  Ot,  W,  By,  Co,  v.  Bagge, 
15  Q.  B.  D.  625.  If  the  consignment  do  not  change  the  property,  as 
where  goods  are  sent  on  approval,  the  consignor  should  sue ;  Swain  v. 
Shepherd,  1  M.  &  Bob.  223 ;  or  where  the  sale  is  insufficient  to  bind  the 
Tendee  under  the  Stat,  of  Frauds.  Coais  v.  Chaplin,  3  Q.  B.  483;  Coombs 
V.  Bristol  Jb  Exeter  By,  Co,,  3  H.  &  N.  510 ;  27  L.  J.,  Ex.  401.  See  cases 
cited  ante,  pp.  504  et  seq,,  sub  tit.  Action  for  not  accepting  goods.  On 
the  other  hand,  where  there  is  a  contract  between  the  consignee  and  the 
carrier,  so  that  the  former  is  liable  to  the  latter  for  the  freight,  the 
consignee  may  sue.  Mead  v.  8.  E,  By.  Co,,  18  W.  R.  735,  E.  T.,  1870, 
C.  P. 

Where  a  single  box  containing  the  separate  property  of  A.  and  B.  is 
delivered  to  the  earner  by  a  joint  agent,  A.  and  B.  may  join  in  the  action. 
Metcalfe  v.  L.  &  Briphton  By.  Co.,  4  0.  B.,  N.  S.  317  ;  27  L.  J.,  C.  P.  333. 
A  special  property  is  sufficient  to  support  the  action.  Thus,  a  laundress 
may  sue  a  carrier  employed  by  her,  wno  loses  the  linen  returned  by  her 
through  him.    Freeman  v.  Birch,  3  Q.  B.  492,  n. 

Where  the  contract  is  made  with  one  railway  company  for  carriage  of 
goods  over  the  lines  of  several  other  companies,  vide  ante,  pp.  605,  606. 

Proof  of  delivery  to  defendant."]  In  an  action  against  the  proprietor  of  a 
fitage  coach  for  the  loss  of  a  parcel,  it  is  sufficient  to  prove  the  delivery  of 
the  parcel  to  the  driver.  Williams  v.  Cranston,  2  Stark.  82.  A  delivery 
of  goods  on  the  wh^,  to  some  officer  accredited  for  that  purpose,  as  to 
the  mate,  binds  the  idiipowner ;  Cobban  v.  Doume,  5  Esp.  41 ;  British 
Columbia,  Ac,  Co,  v.  Nettteship,  L.  R.,  3  C.  P.  499 ;  or  if  the  master  re- 
ceive goods  at  the  quay  or  beach,  or  send  his  boat  for  them,  the  ship- 
owner's responsibility  commences  with  the  receipt ;  Abbott  on  Shipping, 
10th  ed.,  p.  258,  citing  MoUoy,  b.  2,  c.  2,  s.  2  ;  unless  it  appears  that  the 
consignee  does  not  intend  to  trust  the  shipowner  with  the  custody,  as 
where  he  sends  his  own  servant  in  charge  of  the  goods,  who  has  the 
exclusive  management  of  them.  E.  India  Co,  v.  Fullen,  Str.  690.  Where 
the  only  proof  of  delivery  was,  that  the  goods  were  left  at  an  inn-jrard 
where  aefendant  and  other  carriers  put  up,  it  was  held  to  be  insufficient. 
Selway  v.  HoUotvay,  1  Ld.  Baym.  46.  So,  leavinf^  eoods  at  a  wharf  piled 
up  among  other  goods,  without  communication  with  any  one  there,  is  not 
a  delivery  to  the  wharfinger.  Buckman  v.  Levi,  3  Camp.  414.  Where  the 
ordinary  course  of  business,  at  a  railway  office,  was  to  accept  goods,  with 
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a  special  limitation  of  liability,  in  writing,  and  this  -was  known  to  'the 
plaintiff,  who  nevertheless  caused  his  goods  to  be  left  with  a  railway 
porfcer  at  the  station,  without  complying  with  the  r^^ular  course,  and  tike 
porter  received  them,  and  they  were  lost :  held,  that  tiie  oompanv  was  not 
liable  as  on  contract,  the  deliverv  not  being  in  due  course,  and  tue  porter 
not  being  shown  to  have,  or  to  have  professed  to  have,  power  to  contract 
with  the  plaintifC  otherwise  than  in  the  ordinary  oourse.  Slim  v.  Oi.  K. 
By.  Co.,  14  C.  B.  647  ;  23  L.  J.,  C.  P.  166. 

Proof  of  non-ddivery  hy  defendant.']  Very  dight  evidence  of  non- 
delivery is  sufficient  to  call  upon  the  defendant  to  prove  delivery.  Orif- 
ftths  V.  Lee,  1  C.  &  P.  110;  ffawkes  v.  Smith,  Car.  &  M.  72.  Whether 
the  carrier  is  bound  to  deliver  at  the  residence  of  the  consignee,  seems  to 
depend  on  the  circumstances  of  each  particular  case.  In  the  absence  of 
any  express  contract  or  usage,  carriers  by  land  are  bound  to  deliver  the 
goods  to,  or  at  the  house  of,  the  consignee.  See  Hyde  v.  Treni  and 
Mersey  Navigation  Co.,  6  T.  B.  389;  Storr  v.  Crowley,  M*C1.  &  Y.  129; 
Duff  V.  Budd,  3  B.  &  B.  182,  citing  Bodenham  v.  Bennett,  4  Price,  31. 
And  if  it  be  the  carrier*s  course  of  trade  to  deliver  goods  at  the  con- 
signee's residence,  he  is  clearly  bound  to  do  so.  OMen  v.  Manninfj  2 
W.  BL  916.  Where  goods  are  conveyed  by  sea,  it  seems  to  be  sufficieBt 
for  the  captain  to  deposit  them  in  some  place  of  safety,  and  give  notice  to 
the  consignee.  See  Byde  v.  Trent  and  Mersev  Navigation  Co.,  5  T.  B. 
397.  And  he  is  bound  to  keep  them  a  reasonaole  time  until  fetched,  and 
is  liable  during  that  time.  Bourne  v.  OaUiffe,  3  M.  &  Gr.  643 ;  7  M.  ft 
Or.  850,  D.  P.  Although  the  consignor  of  goods  directs  the  carrier  to 
deliver  them  at  a  certain  place,  the  carrier  may  deliver  them  wherever  he 
and  the  oonsigee  agree  \  L.  &  N,  W.  By.  Co.  v.  BarUett,  7  H.  &  N.  400 ; 
31  L.  J.,  Ex.  92 ;  and  in  such  a  case  the  carrier  is  not  liable  to  an  action 
by  the  consignor  for  not  delivering  at  such  place,  as  the  non-delivery  was 
pursuant  to  the  orders  of  the  consignee.  S.  0. ;  Cork  DtstUleriea  Co.  v. 
Ot.  8.  &  W.  By.  Co.,  L.  B.,  7  H.  L.  269.  But  semble,  where  there  is  a 
sjiecial  contract  between  the  carrier  and  the  consignor,  he  may  aue  the 
carrier  for  breach  thereof.  S.  C.  If  the  carrier  deliver  the  goods  at  the 
place  directed,  in  accordance  with  the  ordinary  usage,  he  has  fulfilled  his 
obligation,  although  he  has  delivered  them  to  a  person  the  sender  did  not 
intend.  M'Kean  v.  M*Ivor,  L.  B.,  6  Ex.  36.  If  the  consignee  refuse  to 
receive  the  goods,  and  the  carrier  put  them  into  his  warehouse,  lie  is  not 
bound  as  a  carrier  to  give  notice  to  the  consignor  of  the  refusal ;  it  is  a 
question  for  the  jury  ''  whether  the  carrier  has  done  what  is  reasonalde 
under  the  circumstances."  Hudson  v.  Baxendale,  2  H.  &  N.  575;  27 
L.  J.,  Ex.  93.  Quasre,  if  the  carrier  be  bound  to  keep  possession  of  them 
after  refusal.  S.  C.  In  an  action  for  non-delivery  of  a  parcel,  it  ap- 
peared that,  on  refusal  of  the  plaintiff,  the  consignee,  to  pay  the  eaniage, 
the  company  had  sent  it  back  forthwith  to  a  distant  terminus  where  it 
had  been  first  delivered  to  them,  and  took  no  further  step;  held,  that 
they  ought  to  have  kept  it  for  the  consignee  a  reasonable  tune,  and  that, 
on  tender  of  the  charges  the  next  day,  plaintiffs  might  sue  defendants. 
Crouch  V.  Gt.  W.  By.  Co.,  2  H.  &  N.  491 ;  26  L.  J.,  Ex.  418 ;  Ex.  Ch.,  3 
H.  &  N.  183 ;  27  L.  J.,  Ex.  345.  Where  the  consignee  makes  default  in 
receiving  the  goods,  the  carrier  is  entitled  to  recover  from  him  the  ex- 
penses reasonably  incurred  in  taking  care  of  the  goods.  Gt.  N.  By.  Co, 
V.  SwaffiM,  L.  B.,  9  Ex.  132. 

The  liability  of  a  carrier  continues  till  he  delivers  the  goods  or  ceases 
to  hold  them,  qxtd  carrier.  Therefore,  where  goods  are  destroyed  by  fire 
after  they  are  deposited  in  the  defendant's  wh^,  and  before  a  reasonaJble 
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time  has  elapsed  for  the  plaintifP  to  fetch  them,  the  defendant  is  liaUe. 
Bourne  y.  CfaUiffe^  antCf  p.  618.  And  where  the  question  is  whether  the 
goods  have  been  delivered  by  the  defendant  at  Ijondon,  evidence  is  ad- 
missible to  show  what  constitutes  a  delivery  in  London,  according  to  the 
usage  of  that  port;  and  former  dealings  Mtween  the  plaintiff  and  de- 
fendant are  evidence  of  such  usage.  S.  0. ;  and  see  ante,  pp.  460, 
617. 

Where  there  has  been  a  delivery  by  the  carrier,  actual  or  constructive, 
though  the  goods  remain  on  his  premises,  he  is  no  longer  liable  as  carrier, 
but  only  as  warehouseman,  or  on  any  special  terms  of  bailment  which  he 
may  choose  to  impose  on  the  customer.  See  Mitchell  v.  Lancashire  A 
Yorkshire  By,  Co,,  Jj.  B.,  10  Q.  B.  256.  Thus  where  cattle  sent  by  rail- 
way were  kept  at  the  arrival  station,  by  the  direction  of  the  owner's 
servant,  imtil  they  could  be  removed  according  to  the  police  regulations, 
the  company  were  held  not  liable  as  carriers.  Shepherd  v.  Bristol  & 
Exeter  By,  Co,,  L.  B.,  3  Ex.  189.  So  where  goods  are  carried,  *'to  be 
left  till  called  for,"  and  the  carrier  does  not  know  the  consignee's  address, 
and  the  consignee  does  not  call  for  the  goods  within  a  reasonable  time, 
the  carrier  becomes  an  involuntary  bailee,  and  is  liable  only  for  negli- 
gence. Chapman  v.  Ot  W.  By,  Co,,  5  Q.  B.  D.  278.  So,  after  refusal  of 
the  goods  at  the  consignee's  address.  Heugh  y.  L,  A  N,  W,  By,  Co,, 
L.  B.,  5  Ex.  51.  As  to  the  liability  of  a  railway  company  in  respect  of 
goods  deposited  at  a  cloak-room  at  its  station,  vide  pout,  p.  626. 

The  declarations  of  the  coachman  respecting  the  loss  of  a  parcel  are 
evidence  against  the  coach  proprietor.  Mayhew  v.  Nelson,  6  C.  &  P.  58. 
So  where  in  an  action  for  not  delivering  a  parcel  sent  by  rail  to  Y.,  the 
plaintiff,  to  a  plea  of  the  Carrier's  Act,  rephed  felony  of  the  company's 
servants  :  the  statements  of  the  station-master  at  Y.  to  the  super- 
intendent of  police,  with  reference  to  the  loss,  and  to  the  absconding  of 
the  parcel  porter  at  Y.,  are  admissible  in  evidence.  Kirketall  Brewery  Co, 
V.  Fumeas  By,  Co,,  L.  E.,  9  Q.  B.  468.  But  the  statements  of  a  night 
iospector  at  a  railway  station  as  to  the  detention  of  goods,  which  would 
pass  through  the  station,  and  there  be  under  the  inspector's  charge,  were 
held  to  be  inadmissible  against  the  company.  Gt,  W,  By,  Co,  v.  Willis, 
18  C.  B.,  N.  S.  748 ;  84  L.  J.,  C.  P.  195. 

If  the  carrier  deliver  the  goods  to  a  wrong  person,  he  is  liable  in  trover ; 
Stephenson  v.  Hart,  4  Bing.  476 ;  aliter,  if  only  lost ;  Boss  v.  Johnson,  5 
Burr.  2825. 

Damages,']  Where  goods  are  sent  from  A.  to  B.  and  are  lost,  the  con- 
signee is  entitied  to  their  value  at  B.,  as  distinguished  from  the  place 
where  they  were  delivered  to  the  carrier.  Bice  v.  Baxendale,  7  H.  &  N. 
96 ;  30  L.  J.,  Ex.  371.  And  in  such  case  the  measure  of  damages  is,  in 
general,  the  market  value  of  the  goods,  at  the  place  and  time  at  which 
they  ought  to  have  been  delivered ;  and  if  there  oe  no  market  for  the  sale 
of  such  j^oods  at  the  place,  the  jury  must  ascertain  their  value,  by  taking 
their  price  at  the  place  of  manufacture,  together  with  the  cost  of  carriage, 
and  a  reasonable  sum  for  importer's  profits.  CHardan  v.  Qt,  W,  By,  Co,, 
6  B.  &  S.  484 ;  34  L.  J.,  Q.  !d.  154.  The  market  value  is  to  be  estimated 
"  independently  of  any  circumstances  peculiar  to  the  plaintiff,  and  so  in- 
dependentiy  of  any  contract  made  by  him  for  the  sale  of  the  goods." 
Bodocanachi  v.  Milhurn,  18  Q.  B.  D.  67,  77,  C.  A.  Unpaid  freignt,  for 
,  which  the  shipowner  has  a  Uen,  is  to  be  deducted  from  tae  market  value, 
but  not  advanced  freight.    S.  C.^  Dufourcet  v.  Bishop,  18  Q.  B.  D.  373. 

The  damages  recoverable  are  either  '*  such  as  may  fairly  and  reasonably 
.  be  considerea  arising  naturally,  t.  e,,  according  to  the  usual  course  of 
.  things,  from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
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-supposed  to  haye  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it." 
Hadley  v.  Baxendale,  9  Exch.  341 ;  23  L.  J.,  Ex.  179 ;  see  also  Cory  v. 
Thames  Iron  Works  Co.,  L.  R.,  3  Q.  B.  181,  and  Elbinger  Adien-Ctesea" 
schafft  Y.  Armstrong,  L.  B.,  9  Q.  B.  473.  Plaintiff  being  under  contract 
to  deliver  coals  at  a  certain  time  in  a  distant  colony,  engaged  defendant 
to  convey  them,  defendant  bein^  aware  of  the  contract :  held  that,  oai 
failure  of  the  defendant,  he  was  liable  to  the  extra  expense  of  conveyance 
by  other  means,  incurred  by  plaintiff,  as  special  dama^.  Prior  v.  WUsob^ 
8  W.  B.  260,  H.  T.  1860,  Q.  B.  And  even  where  plaintiff  was  under  no 
contract  to  deliver,  a  rise  in  price  of  coal  at  the  pit's  mouth,  between  the 
times  when  the  defendant's  snip  should  have  been  ready  to  take  the  coals 
on  board,  and  when  the  plaintiff  could  obtain  another  snip  to  carry  them, 
was  held  to  be  prtmd  facie  recoverable  in  addition  to  extra  freight ;  as  by 
the  custom  of  the  coUiery  trade,  the  plaintiff  was  not  able  to  secure  a 
cargo,  till  he  had  vessels  to  carry  it.  FeatJierston  v.  Wilkinson,  L.  B.,  8 
Ex.  122.  Where,  owing  to  the  delay  of  a  month,  in  the  delivery  of  doth 
by  the  defendants,  which  the  plaintiff  wanted  immediately  to  make  up 
into  caps,  the  plaintiff  lost  the  season,  it  was  held  that  he  could  not 
recover,  as  dama&;es,  the  loss  of  the  profit  he  would  have  made  by  the  sale 
of  tiie  caps,  but  that  he  could  recover  the  amount  of  depreciation  in  the 
market  value  of  the  cloth  owing  to  the  lapse  of  the  season.  Wiison  v. 
Lancashire,  ike.  By.  Co.,  9  C.  B.,  N.  S.  632 ;  30  L.  J.,  0.  P,  232 ;  see  also 
Ot.  W.  By.  Co.  V.  Bedmayne,  L.  B.,  1  0.  P.  329.  So  the  plaintiff  may 
recover  tde  difference  between  the  market  price  of  hops,  on  the  day  when 
they  ought  to  have  been  delivered,  and  the  price  when  they  were  available 
for  sale,  owing  to  delay  and  damage  caused  by  tiie  defendants.  CoUard 
V.  8.  E.  By.  Co.,  7  H.  &  N.  79 ;  30  L.  J.,  Ex.  393 ;  see  also  Gee  v.  Lanea- 
shire,  &c.  By.  Co.,  6  H.  &  N.  211 ;  30  L.  J.,  Ex.  11.  In  an  action  for 
not  delivering  samples,  which  the  carrier  knew  to  be  such,  until  tiie 
season  had  elapsed,  by  reason  of  which  they  had  become  valuelees,  it  was 
held  that  their  value  to  the  plaintiffs,  as  samples,  at  the  time  they  should 
have  been  delivered  was  recoverable.  Schulze  v.  Gl.  E.  By.  Co.^  19  Q.  B. 
D.  30,  O.  A.  So  in  an  action  for  not  delivering  samples  in  time  for 
exhibition  at  a  show,  it  was  held  that  damages  were  recoverable  for  loss 
of  estimated  profits  by  reason  of  their  not  being  exhibited,  without  evi- 
dence of  the  prospect  of  profits  at  the  particular  show.  Bimpson  v.  Z.  & 
N.  W.  By.  Co.,  1  Q.  B.  D.  274. 

In  order  to  recover  damages  for  non-sale,  owing  to  delay  in  carrying, 
there  must  have  been  an  actual  contract  to  buy  for  a  price.  Hari  v. 
Baxendale,  16  L.  T.,  N.  S.  390,  Martin,  B.  Loss  of  a  oeneficial  sub- 
contract cannot  be  recovered  without  notice  to  the  carrier  of  the  special 
terms  thereof;  Home  v.  Midland  By.  Co.,  L.  B.,  7  C.  P.  583;  Ex.  Ch., 
L.  B. ,  8  G.  P.  131 ;  and  it  seems  that  a  mere  notice  of  such  sub-contract  will 
not  be  sufficient,  unless  it  be  given  imder  such  circimistances  as  to  make 
it  a  term  of  the  contract  that  the  earner  will,  on  breach  thereof,  be  liable 
for  such  loss.  S.  C,  L.  B.,  8  0,  P.  189,  141,  145;  British  Columbia,  Ac, 
Sammill  Co,  v.  Nettleship,  L.  B.,  3  C.  P.  499,  509,  per  Willes,  J.  So  Ices 
of  hire  of  goods,  sent  for  hire,  cannot  be  recovered  unless  the  carrier  had 
notice  that  they  were  sent  for  that  purpose.  Hales  v.  L,  <fe  N.  IF.  Ry.  Co., 
4  B.  &  S.  66;  32  L.  J.,  0.  P.  292.  Conversely  a  contract  for  sale  at  lesa 
than  the  market  value,  of  goods  '*to  arrive,"  is  not  to  be  considered. 
Bodocanachi  v.  Milhurn,  18  Q.  B.  D.  67,  0.  A.  The  plaintiffs  delivered  to 
the  defendants  machinery  intended  for  the  erection  of  a  saw-mill  at  Yan- 
couyer's  Island;  the  defendants  knew  generally  of  what  the  shipment 
consisted ;  part  was  lost,  so  that  the  mill  could  not  be  erected,  and  the 
plaintiffs  had  to  send  to  England  to  replace  the  loss:  held  tiiat  the 


DamagH, — C<m^» — Defence*  621 

measure  of  damages  was  the  cost  of  replacement  in  Yancouyer*s  Island* 
wiUi  interest  at  5  per  cent,  upon  the  amount  imtil  judgment.  British 
Ckdumhiat  <fec.  Sawmill  Go,  v.  Nettleshipy  ante^  p.  620.  But  in  the  case  of  the 
carriage  of  goods  by  ship,  damages  for  loss  of  market  are  not  recoverable, 
although  the  delay  was  occasioned  by  defects  in.  the  ship.  The  Parana^  2 
P.  D.  118,  0.  A. ;  see  also  The  Notting  Hill,  9  P.  D.  105,  C.  A.  See  fur* 
ther,  9uh  tit  Actions  for  not  delivering  Goods — Damages^  ante,  pp.  526,  527. 

Where,  by  reason  of  a  refusal  to  carry,  or  of  non-deliyery  or  delay  by  a 
railway  company,  a  carrier,  who  uses  the  railway  for  his  parcels,  is  injured 
in  his  own  business  as  a  carrier,  such  injury  is  too  remote  to  be  considered 
in  damages.  Semh,  Crouch  y.  Ot,  N*  By,  Co.,  11  Exch.  742 ;  25  L.  J.,  Ex. 
137.  So  the  hotel  expenses  of  the  plamtifF,  a  commercial  traveller,  while 
he  was  waiting  for  the  goods,  which  the  defendants  oi^ht  to  have  deli- 
Tcred,  were  held  to  be  too  remote  to  be  recovered.  Woodger  v.  Qt,  W* 
By,  Co,f  L.  B.,  2  C.  P.  318.  See  further,  post,  p.  624.  A  carrier,  B.» 
contracted  with  A.  to  carry  A.'s  goods,  and  B.  sent  them  by  an  indepen- 
dent carrier,  C,  who  injured  them  in  transit,  whereby  B.  was  compelled 
to  pay  damages  in  an  action  brought  against  him  by  A.  B.  gave  notice 
to  C.  of  the  claim  and  action,  but  0.  declined  to  interfere.  It  was  held 
that  B.  could  not  recover  from  C.  the  costs  of  that  action.  Baxendale  v. 
£.,  Chatham  <k  Dover  By.  Co.,  L.  E.,  10  Ex.  35,  Ex.  Ch.  This  decision 
has  been  explained  on  the  ground  that  B.'s  defence  to  the  action  aeninst 
him  was  imreasonable.  S^  Hammond  v.  Bussey,  20  Q.  B.  D.  79,  C.  A., 
cited  ante,  p.  473.  Where  bales  of  rags  were  sent  for  carriage  without 
notice  to  the  carrier  that  they  were  damp,  and,  in  consequence  only  of 
their  being  damp,  delay  in  carriage  caused  them  to  heat  and  become 
worthless,  the  carrier  was  held  liable  to  nominal  damages  only.  Baldwin 
V.  Id.,  9  Q.  B.  D.  582. 

The  cases  on  the  measure  of  damages  are  collected  and  discussed  in  the 
notes  to  Vicars  v.  Wilcocks,  2  Smith's  Lead.  Cas.,  9th  ed.,  580. 

When  the  plaintiff  has  made  a  false  declaration  of  the  value  of  horses, 
in  order  to  induce  a  railway  company  to  carry  them  on  lower  terms,  and 
they  are  injured  by  the  company's  negligence,  he  cannot  recover  more 
than  the  declared  value.  M'Cance  v.  L.  &  N.  W.  By.  Co.,  7  H.  &  N.  477 ; 
31  L.  J.,  Ex.  65 ;  3  H.  &  C.  343 ;  34  L.  J.,  Ex.  39,  Ex.  Ch.  The  defen- 
dants had  in  this  case  admitted  liability  by  payment  into  court ;  but  quaere 
if  they  were  liable  at  all  P    See  cases  collected,  post,  p.  622. 

Costs.']  As  to  the  effect  of  the  County  Courts  Act,  1888,  s.  116,  with 
reference  to  costs  in  actions  against  carriers,  vide  ante,  pp.  295,  296. 


Defence* 

By  Bules,  1883,  O.  xix.  r.  15,  the  defendant  must  plead  specially  all 
lacts  not  previously  stated  on  which  he  relies,  and  must  raise  all  such 
grounds  of  defence  as,  if  not  pleaded,  would  be  likely  to  take  the  plaintiff 
Oy  surprise;  and  r,  17  provides  that  the  defendant  shall  not  deny  sene- 
rally  the  aUesations  in  the  statement  of  claim.  By  r.  20,  a  bare  denial 
demes  the  nuking  of  the  contract  in  point  of  fact  only,  and  not  its  suffi- 
ciency in  point  of  law.  See  the  rules  cited  ante,  pp.  301,  302.  A  defence 
arisine  under  the  Carriers  Act,  s.  1,  ante,  p.  607,  608,  must  therefore  be 
specially  pleaded.  SymsY.  Chanlin,  5  Ad.  &  E.  634.  A  carrier  may,  by  his 
defence,  set  up  the  title  of  a  tnird  person,  who  has  claimed  and  retaken 
the  goods.  Sheridan  v.  New  Quay  Co.,  4  C.  B.,  N.  S.  649,  650 ;  28  L.  J., 
C.  P.  58.    See  dough  v.  L.  A  N.  W.  By.  Co.,  L.  R.,  7  Ex.  26,  Ex.  Ch* 


622  ActiouB  agaifut  Common  Carrien, 

As  to  right  of  master  of  ship  to  sell  cargo  in  case  of  neoeesity,  vide  ante, 
p.  460. 

Lo$s  by  plainHff^B  own  defaulW^  It  is  questionable  how  &r,  and  under 
what  circumstanoes,  it  is  a  defence  that  a  parcel  was  lost  by  the  de&ult  of 
tiie  plaintiff  himself.  It  has  been  considered  that  where  flie  gist  of  the 
action  is  negligence  and  non-performance  of  duty,  so  as  to  be  founded  on 
tort  rather  than  contract,  this  may  be  a  defence.  See  Wfhh  t.  Page,  6 
M.  &  Gr.  196;  Martin  v.  Qt.  N.  By,  Co.,  16  C.  B.  179;  24  Ii.  J.,  C.  P. 
209 ;  and  Burrows  v.  March  Ga$  Co.,  L.  R.,  5  Ex.  67 ;  Ex.  Ch.,  L.  R.,  7 
Ex.  96.  Goods  that  are  brittle,  or  liable  to  injury,  must  be  safiely  packed 
by  the  consider,  or  the  carrier  will  not  be  liable  for  injury  done  to  them 
in  carriage,  if  he  have  used  due  care.  Hart  y.  BaxendaU,  16  Ii.  T.,  N.  S. 
390,  Martin,  B.  See  also  Baldvoin  y.  Z.,  Chatham  &  Dover  By.  Co.,  wpra, 
and  cases  cited  ante,  p.  603.  If  the  consignor  has  fraudulently  concealed 
the  yalue  and  risk  from  the  carrier,  in  order  to  pay  a  lower  rate  of  frei^t, 
he  can  maintiftin  no  action  for  a  loss  thus  occasioned  by  his  own  firalt 
Gibbon  y.  Paynton,  4  Burr.  2298 ;  Bradley  y .  Waterhotue,  3  C.  &  P.  318 ; 
M.  &  M.  154 ;  Batson  y.  Donovan,  4  B.  &  A.  21 ;  see  Sleat  v.  Fogg,  5  B.  & 
A.  347,  per  Abbott,  0.  J. ;  and  M*Cance  y.  L.  &  N.  IV.  By.  Co.,  cited  <iiile, 
p.  621.  So,  although  the  consignor  is  not  in  general  bound  to  yolunteer 
information  as  to  the  nature  of  the  ^poods,  yet,  if  he  intentionally  make 
faXee  answers  to  the  carrier's  inquiries,  there  is  fraud  which  aymds  the 
contract.  Walker  y.  Jackson,  10  M.  &  W.  168,  169,  per  Parke,  B.  In 
cases  where  this  is  a  defence,  the  fact  should  be  specially  pleaded,  unless 
the  particular  issue  taken  be  such  as  to  make  the  eyidenoe  releyant  to  it 


Letter  Carriers, 

The  postmaster-general  is  not  a  common  carrier,  and  ho  is  not  liable 
for  the  neglect  or  default  of  his  subordinate  officers.  Lane  y.  CoWm,  1 
lid.  Raym.  646;  1  Salk.  17;  Whitfield  y.  Le  Despencer,  Ld.,  Gowp,  Ibi. 
But  the  postmaster  and  his  seryants  are  each  of  them  liable  for  their  own 
personal  negligence.    S.  CC. 

Where  a  postmaster  detains  letters  until  the  payment  to  him  of  mcxe 
than  the  legal  postage,  an  action  for  money  had  and  receiyed,  for  the 
money  so  iUegaily  extorted,  may  be  maintained  against  ^™  ;  Smith  t. 
Dennis,  Lofft,  753;  Barnes  y.  Foley,  4  Burr.  2149;  5  Id.  2711 ;  Smithr. 
Povjditch,  Cowp.  182 ;  or  an  action  on  the  case  for  such  detention. 
Bouming  y.  Goodchild,  3  Wils.  443 ;  2  W.  Bl.  906 ;  Stock  y.  Earns,  b 
Burr.  2709. 

Passenger  Carriers. 

Carriers  of  passengers  stand  on  a  different  footing  from  carriers  of  goods. 
They  are  not  msurers  of  the  person,  and  are  responsible  only  for  want  of 
due  care.  Christie  y.  Griggs,  2  Camp.  81 ;  2  Kent,  Com.  600 ;  Beadkead 
y.  Midland  By.  Co.,  L.  R.,  4  Q.  B.  379,  Ex.  Ch.  Kenoe  they  do  not  war- 
rant that  their  carriages  are  roadworthy,  and  they  are  not  liable  ta  a 
passenger  for  an  accident  caused  by  hidden  defect  in  the  carnage,  which 
could  not  be  guarded  against,  in  the  process  of  construction,  or  lr|r  sub- 
sequent obseryation.  S.  C.  They  are,  howeyer,  liable  for  defecte  in  the 
carria&e  caused  by  the  negligence  of  their  sub-contractors.  See  Francis 
y.  CockreU,  L.  B.,  5  Q.  B.  184 ;  Id.  501,  Ex.  Ch.  As  to  their  liability  for 
an  accident,  caused  by  the  defects  in  a  carriage  of  another  company,  sent 
for  transit  oyer  their  line,  see  Bichardson  y.  Gt.  E.  By.  Co.,  1  C.  P.  13. 342i 
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G.  A.  If  a  railway  oompany  choose  to  contract  to  carry  passengers,  not 
only  over  their  own  line,  but  also  over  the  line  of  another  company, 
either  in  whole  or  in  part,  the  company  so  contracting  incurs  aU  the 
liability  which  would  attach  to  them,  if  they  had  contracted  solely  to  cairv 
over  their  own  line.  Per  Cockbum,  C.  J.,  in  Gt,  W,  By,  Co,  v.  Blake,  7  H. 
&N.  991 ;  31  L.  J.,  Ex.  346;  Buxton  v.  N.  E.  By.  Co.,  L.  B.,  3  Q.  B. 
549 ;  ThanuuY.  Bkymney  By.  Co.,  L.  B.,  6  Q.  B.  226 ;  Ex.  Ch.,  L.  B.,  6  Q. 
B.  266.  See  also  Johnj.  Bacon,  L.  B.,  5  C.  P.  437  ;  and  cases  cited  ante, 
pp.  605, 606.  The  issuing  by  a  railway  company  of  a  through  ticket  is 
evidence  of  such  contract  with  the  first  company.  S.  CO.  But  they  are 
not  liable  for  the  negligence,  or  wrongful  act  of  third  persons,  over  whom 
they  have  no  control.  Wright  v.  Midland  By.  (7o.,  L.  B.,  8  Ex.  137.  A 
passenger  may  contract  to  be  carried  at  his  own  risk,  and  the  carrier  will 
not  then  be  liable  for  injury  even  though  caused  by  negligence ;  McCawIey 
V.  Fumess  By.  Co.,  L.  B.,  8  Q.  B.  57 ;  Qallin  v.  L.  &  N.  W.  By.  Co.,  L. 
B.,  10  Q.  B.  212 ;  and  the  condition  will  exonerate  from  liability  any 
oompany  on  whose  line  the  passenger  is  carried  in  the  course  of  the 
journey.  Hall  y.  N.  E.  By.  Co.,  L.  B.,  10  Q.  B.  437.  But  a  passenger 
who  has  no  notice  of  a  condition,  printeid  on  IJie  back  of  a  ticket,  taken  by 
him  in  the  usual  way,  and  which  has  no  reference  thereto  on  the  face  of  it, 
is  not  bound  thereby.  Henderson  y.  StevtfMOfn,  L.  B.,  2  H.  L.  Sc.  470. 
Where,  howeyer,  the  ticket  consisted  of  a  book  of  paper  coupons,  with 
conditions  inside,  which  would  haye  been  seen  on  opening  the  book,  it  was 
held  that  the  whole  book  was  the  contract,  and  the  plaintiff  could  not  re- 
ject tiie  conditions  although  he  did  not  know  of  them.  Burke  y .  S.  E.  By. 
Co.,  6  0.  P.  D.  1.  See  also  Watkina  y.  Bymill,  10  a  B.  D.  178.  See 
farther  as  to  conditions  on  tickets,  cases  cited  post,  p.  626. 

Where  a  master  takes  a  ticket  for  his  seryant  the  contract  is  with  the 
master ;  cmd  he  can  sue  the  carrier  for  not  carrying  the  seryant  within  a 
reasonable  time.  Jennings  y.  Gt.  N.  By.  Co.,  L.  B.,  1  Q.  B.  7.  Where, 
howeyer,  the  servant  takes  the  ticket  for  a  journey  by  himself,  although 
on  his  master's  service,  the  conti'act  is  with  the  servant  and  the  master 
cannot  sue.    Becker  v.  Gt.  E.  By.  Co.,  L.  B.,  5  Q.  B.  241,  vide  infra. 

In  tiie  case  of  passengers  a  duty  arises  on  the  i)art  of  the  carrier  to 
oonvey  them  with  due  care,  even  although  the  contract  of  carri^se  was 
made  with  another  person.  Austin  v.  Gt.  W.  Bv.  Co.,  L.  R,  2  Q.  B.  442  ; 
post,  p.  735.  So  with  respect  to  the  luggage  of  tne  passenger.  Marshall  y. 
York  &  NewcadU  By.  Co.,  11  0.  B.  655 ;  21  L.  J.,  0.  P.  34 ;  Martin  v.  Gt. 
Indian  Peninsular  By.  Co.,  L.  B.,  3  Ex.  9.  But  no  person  not  a  party  to 
the  contract  other  tlian  the  passenger  himself  can  sue.  Alton  v.  Midland 
By.  Co.,  19  0.  B.,  N.  S.  213 ;  34  L.  J.,  C.  P.  292 ;  Becker  v.  Gt.  E.  By. 
Co.,  supra,  unless  for  a  pure  tort  independent  of  contract.  Berringer  y. 
Gt.  E.  By.  Co.,  4  C.  P.  D.  163,  post,  p.  735. 

The  reason  of  the  difference  between  the  above  rules  and  those  relating 
to  the  carriage  of  goods  {vide  ante,  p.  606])  may  be  that  the  bailor  of  the 
goods,  if  they  be  injured,  may  sue  for  their  value,  as  trustee  for  the  owner, 
whereas  unless  the  passenger  could  sue,  nothing  could  be  recovered  for  his 
loss  by  injury ;  ana  passen^rs'  luggage,  as  an  accessory  to  the  passen^r, 
follows  the  rule  whicn  applies  to  him.  The  cases  relating  to  personal  in- 
jury  to  passengers  are  collected  under  Action  for  negligence,  post,  pp.  734, 
and  753  et  seq. 

The  mere  taking  of  a  passenger's  ticket  from  A.  to  B.  is  evidence  of  a 
contract  to  convey  tiie  passenger  within  a  reasonable  time  from  A.  to  B., 
but  not  that  the  train  snail  arrive  at  the  time  it  is  expected ;  Hurst  v.  Gt. 
W.  By.  Co.,  19  C.  B.,  N.  S.  310 ;  34  L.  J.,  C.  P.  264  ;  but  the  publication 
of  the  time  bills  of  the  company  will  amount  to  a  promise  that  a  train  will 
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leave  A.  for  B.  as  adyeitised,  for  the  oonveyance  of  any  person  wlio  regii-» 
larly  applies  for  a  ticket  and  tenders  the  proper  fare,  although  part  of  tiie 
line  of  Kulway  belong  to  a  different  companj ;  such  publication  vill  alsa 
render  the  comi>any  liable  for  dama^  occasioned  to  the  plaintiff  by  tlte 
representation,  if  such  train  do  not  in  fact  run ;  Denton  y.  Oi,  N»  Ry,  Co., 
5  £.  &  B.  800 ;  25  L.  J.,  Q.  B.  129 ;  or  if  there  be  not  room  in  the  Izain 
for  the  plaintiff  to  whom,  the  company  have  issued  a  ticket.  CtU  N,  By* 
Co.  y.  Hawisroft,  21  L.  J.,  Q.  B.  178.  Where  the  time-tables  state  that 
**  eyery  attention  will  be  paid  to  insure  punctuality  so  &r  as  it  is  prac- 
ticable ;  but  the  departure  or  arriyal  of  the  trains  will  not  be  s^oaranteed, 
nor  will  the  company  hold  themselyes  responsible  for  d^y  or  any 
consequences  arising  therefrom,"  there  is  a  contract  to  use  due  attentiooi 
to  keep  the  times  specified  as  far  as  reasonably  possible,  haying  regard 
to  all  the  circumstances.  Le  Blanche  y.  Z.  &  N,  W.  By,  Co,^  1  C.  P.  D. 
286,  C.  A. 

A  passenger  who  has  taken  a  ticket  for  a  journey  on  the  defendant's 
railway,  under  a  condition  to  show  and  deliyer  it  up  when  required,  and  on 
failure  to  do  so  to  pay  the  fare  from  the  station  whence  the  train  originally 
started,  could  not  on  &ilure  to  produce  the  ticket  to  the  oompan3^8  servante 
lawfully  be  remoyed  by  them  from  the  carriage  in  which  he  is  trayelling. 
BvtUr  y.  Manche$ter,  dkc.  By.  Co.,  21  Q.  B.  13.  207,  C.  A.  And  now  aee 
Begulation  of  Bailways  Act,  1889,  52  &  53  Yict.  c.  57,  s.  5«  If  the  com- 
pany justify  their  breach  of  a  contract  to  carry  on  the  ground  that  tJie 
passenger  has  not  comi>lied  with  the  conditions  of  a  bye-law,  Hxey  muflt 
show  iliat  they  haye  stnctiy  observed  the  bye-law  on  their  part.  Jmrnnga 
y.  Ot.  N.  By.  Co.,  ante,  p.  623. 

An  allegation  that  an  omnibus  plies  between  D.  and  G.  is  not  supported  by 
eyidenoe  which  shows  that  the  omnibus,  though  running  from  I)«  to  0., 
yet  starts  from  a  point  beyond  D.  and  runs  to  a  point  beyond  C.  ManhaU 
y.  MaUon,  15  L.  T.,  N.  S.  614,  Bramwell,  B. 

There  does  not  appear  to  be  any  obligation,  apart  from  contract,  on  a 
passenger  carrier  to  receive  passengers,  even  though  there  is  adequate 
accommodation.  But  see  2  Kent,  Com.  601,  contra.  The  point  was  not 
decided  in  Benett  v.  Penineular,  Jtc,  Steam  Boat  Co.,  6  0.  B.  775.  Even 
if  there  be  such  obligation,  special  drcumstancee  might  warrant  the 
rejection  of  a  passenger ;  as  misconduct,  refusal  to  comply  with  reason- 
able regulations,  over-loading,  &c.    Kent,  supra. 

Passenger  ships  on  yoya^  beyond  Euroiie  are  regulated  by  stat.  18  & 
19  Yict.  c.  119,  which  particularly  applies  to  the  transport  of  emigrants 
beyond  seas.  This  Act  has  been  amended  by  26  &  27  Yict*  c.  51.  See 
also  35  &  36  Yict.  o.  73,  s.  5,  and  37  &  38  Yict.  c.  88,  s.  54. 

Damagea.']  If  in  consequence  of  the  wrongful  delaj  or  erroneous  infor- 
mation of  the  carrier,  a  passenger  is  reasonably  obliged  to  hire  another 
conveyance,  or  stop  a  night  on  the  road,  the  expenses  may  be  recovered ; 
but  the  jury  cannot  five  general  damages  for  consequent  derangement  or 
loss  of  business,  trouble,  or  inconvenience.  Ot.  N.  By.  Co.  y.  Hawcrojt; 
Denton  y,  Ot.  N,  By.  Co.,  cited  ante,  p.  624;  Hamlin  v.  Ot.  N.  By.  Co.^ 

1  H.  &  N.  408 ;  26  L.  J.,  Ex.  20.    See  Woodger  v.  Ot.  IF.  By.  Co.,  L.  E., 

2  C.  P.  318,  ante,  p«,621«  To  determine  whether  the  expenditure  so 
incurred  by  the  plaintiff  is  reasonable,  one  test  is  to  consider  whether  a 
person  in  the  position  of  the  plaintiff  would  have  been  likely  to  incur  it 
if  the  delay  had  been  occasioned  by  his  own  fault  and  not  by  that  of  the 
comiMiny.  Le  Blanche  v.  X,  <fe  N.  W.  By.  Co.,  1  C.  P.  D.  286,  313,  C.  A., 
per  Meliish,  L.  J*  In  this  case  the  cost  of  a  special  train  hired  by  the 
plaintiff  was  held  not  recoverable.    Where  a  railway  company  instead  of 
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conyeying  the  plaintiff  to  the  station  to  which  she  had  booked,  tamed  her 
out  on  a  wet  night,  wheie  she  could  get  no  acoommodation  or  conveyance, 
and  in  consequence  she  had  to  walk  four  miles  home,  whereby  she  was 
made  ill  and  was  hindered  in  her  business,  it  was  held  that  she  was 
entitled  to  recover  damages  for  the  inconvenience  she  suffered ;  but  not 
for  the  illness  or  its  consequences,  as  these  were  too  remote.  HohhB  v. 
X.  A  8,  W.  By,  Co,,  L.  E.,  10  Q.  B.  1 1 1.  See,  however,  as  to  these  damages 
being  too  remote,  the  observations  in  McMahon  v.  Field,  7  Q.  B.  D.  591> 
O.A. 

Pa^sengers^  luggaae,'\  As  respects  a  passenger's  personal  lugga^  given 
into  the  care  of  the  company  for  carriage,  under  their  control,  it  seems 
that  a  carrier  of  passengers  is  liable  to  the  ordinary  obligations  of  common 
carriers,  though  there  may  be  no  distinct  contract  for  it.  2  Kent,  Com. 
600 ;  Bichards  v.  L,  Brighton  ds  8,  C,  By,  Co.,  infra ;  Macrow  v.  Qt, 
W,  By,  Co,,  L.  E.,  6  Q.  B.  612,  618,  per  car, ;  Cohen  v.  8.  E,  By,  Co,,  2 
Ex.  D.  263,  269,  per  Mellish,  L.  J. ;  Btmch  v.  Gt.  W,  By,  Co,,  13  Ap.  Ca. 
31,  D.  P.  In  respect,  however,  of  luggage  which  a  railway  passenger  by 
his  request  takes  in  the  carriage  with  nim,  the  company  are  not  liable  as 
insurers  for  loss  occasioned  by  the  passenger's  own  default.  Talley  v.  Ot. 
W.  By,  Co.,  L.  E.,  6  C.  P.  44 ;  Bunch  v.  Qt.  W,  By,  Co,,  supra,  disap- 
proving of  Bergheim  v.  Gt,  E.  By,  Co,,  3  0.  P.  D.  221, 0.  A.  But  the  com- 
pany are  bound,  at  the  request  of  the  passenger,  to  take  charge  of  his 
personal  luggage,  and  to  convey  it  at  their  own  risk.  Munster  v.  8,  E, 
By.  Co,,  4  0.  B.,  N.  S.  676;  27  L.  J.,  0.  P.  308.  Where  the  company 
provides  servants,  to  assist  passengers  to  dischar^  their  luggage  on 
arrival,  the  liability  of  the  company  continues  until  the  servants  have 
done  their  duty ;  therefore,  where  a  passenger  took  artidee  with  him  into 
a  railway  carnage,  and  on  ^tting  out  put  them  in  charge  of  a  railway 
porter  \o  carry  to  a  cab  for  him,  it  was  held  that  the  company's  duty  as 
carriers  contuiued  imtil  they  were  placed  in  a  cab.  Bichards  v.  L, 
BrighUm  &  8,  C,  By,  Co,,  1  C.  B.  839 ;  Williams,  J.,  dubitante.  So,  where 
the  plaintiff  held  his  bag  in  his  hand  and  delivered  it  to  a  porter  on  the 
platform  to  take  to  a  cab.  Butcher  v.  L,  &  8,  W.  By,  Co,,  16  0.  B.  13 ; 
24  L.  J.,  0.  P.  137.  So  where  on  departure  lugsage  is  siven  to  a  porter 
to  be  placed  in  the  carriage  with  the  passenger,  tne  liabmty  of  the  com- 
pany as  carriers  continues  until  it  is  placed  there;  Bunch  v.  Gt,  W,  By, 
Co.,  17  Q.  B.  D.  216,  0.  A. ;  13  Ap.  Ca.  31,  D.  P. ;  seeus,  where  it  has  been 
given  to  a  porter  to  take  care  of  wnile  the  passenger's  journey  is  suspended 
at  his  request.  S.  0.  The  company's  duty  is  to  have  luggage  siven  into 
their  care,  for  carriage  under  their  control,  ready  at  the  usual  place  of 
delivery  till  tiie  passenger  can,  in  the  exerdse  of  due  diligence,  call  and 
receive  it;  the  passenger's  duty  is  to  do  so  in  a  reasonable  time.  Pat", 
scheidnery,  Gt,  W,  By.  Co,,  3  Ex.  D.  163.  But  when  the  luggage  has  once 
been  delivered  to  the  passenger,  the  liability  of  the  company  ceases, 
although  he  afterwards  left  it  in  the  care  of  the  company's  porter  and  it 
was  lost.     Hodkins&n  v.  L,  A  N,  W,  By,  Co.,  14  a  B.  D.  228. 

As  to  the  right  to  sue  for  loss  of  luggage  of  a  passenger  when  his  ticket 
lias  been  taken  by  another  person,  see  Marshall  v.  York  and  Newcastle 
By,  Co. ;  Martin  v.  Gt.  Indian  Peninsular  By,  Co,,  ante,  p.  623 ;  where  see 
also  the  principle  to  be  deduced  from  these  cases. 

A  carrier  of  passengers  is  liable  only  for  the  personal  luegage  of  the 
passenger,  and  not  for  merchandize ;  and  where  a  passenger  by  a  railway 
carries  merchandize  as  personal  luggage,  the  company  is  not  liable  for  the 
loss  unless  it  be  carried  openly,  so  that  its  nature  is  obvious  and  no 
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objeotion  baa  been  made  by  the  oompaiiy'B  aervantB.  (H,  N.  Bt/.  Co.  t. 
i6fA«pW,8£xch.30;  21L.  J.,Ex.  114,  286.  In  thia  laai  case  tbrae  wu 
no  special  contract,  nor  any  liioit  impoeed  by  the  cranpanVa  regnlatanmy 
except  as  to  weiffbt.  If  a  passenger  who  knows  tbat  1^  ue  regolatknu 
of  the  company  ne  is  only  entitled  to  take  personal  Inggage,  take  msr- 
chandize  without  notice  to  the  company,  ne  cannot  afterwards  daim 
to  be  comnensated  in  respect  of  its  loss;  oat  if  the  company  cboose  to 
take  merciiandize  as  luggage  it  does  not  lie  in  their  montti,  if  an  ardde 
be  lost,  to  say  it  is  exempt  from  liability  on  the  ground  of  the  article 
being  merchandize  and  not  luggage.  S.  C. ;  CahiU  y.  L.  A  N.  W.  Ey. 
Co.,  13  C.  B.,  N.  S.  818 ;  31  L.  J.,  C.  P.  271,  Ex.  Ch. ;  Bel/aMt  A  Baai- 
mena  By,  Co,  v.  Keys,  9  H.  L.  0.  556.  The  mere  fact  that  a  packet  looks 
like  merchandize  and  is  marked  glass,  is  not  enough  to  fix  uie  compaiij 
with  knowledge  that  it  is  in  fact  merchandize,  and  so  to  make  them  re- 
sponsible. S.  CO.  "  Personal  or  ordinary  luggage  "  means  thai  class  of 
articles  which  are  ordinarily  or  usually  earned  by  passengers  as  thdr 
Ijoggago*  SudOon  y.  Midland  By.  Co.,  L.  B.,  4  Q.  £.  336 ;  Maerow  t.  CH. 
WTBy.  Co.,  L.  B.,  6  Q.  B.  612.    Sketches  and  drawings  carried  by  an 


artist  among  his  personal  luggage  are  not  within  the  term.  "  ordiuuy 
luggage  "  of  a  certain  weight,  usually  carried  free  of  charge  on  railwajB; 
MytAm  y.  Midland  By.  Co.,  4  H.  &  N.  615;  28  L.  J.,  Ex.  385;  nor  are 
title  deeds  and  money  for  use  in  certain  causes  in  which  the  plaintiff  was 
enntged  as  a  solicitor ;  Phelps  y.  L.  A  N.  W.  By.  Co.^  19  G.  B.,  N.  S.  321 : 
34  L.  J.,  C.  P.  259 ;  nor  bedding  for  the  use  of  the  plaintifTa  household 
when  he  shall  haye  proyided  himself  with  a  home.  Macrow  y.  Gt.  W.  Bff. 
Co.,  supra.  Where  a  seryant  takes  as  his  ordinary  luggage  that  of  his 
master,  the  latter  cannot  sue  for  loss  of  it.  Becker  y.  Qt.  E.  By.  Co., 
L.  B.,  5  Q.  B.  241. 

The  Bailway  and  Oanal  Traffic  Act,  1854,  s.  7,  and  the  BMulation  of 
Bailways  Act,  1868,  s.  16,  apply  to  passengers'  luggage.  Cohen  y.  8.  E. 
By.  Co.,  1  Ex.  D.  217  ;  2  Ex.  D.  253,  0.  A.,  oyemilmg  Siewart  y.  L.  A  K. 
W.  By,  Co.,  3  H.  &  G.  135 ;  33  L.  J.,  Ex.  199,  vide  ante,  n.  615.  If  a 
passenger  take  a  ticket  for  carriage  at  a  fare  below  the  ormnary  rate  on 
condition  that  he  take  no  luggage,  he  must  pay  for  any  luggage  he  takes, 
although  the  priyate  Act  of  ttte  comjumy  allows  passengers  to  take  a  fixed 
amount.  Bumsey  y.  N.  E.  By.  Co.,  14  G.  B.,  N.  8.  641 ;  32  L.  J.,  G.  P. 
244. 

The  plaintiff,  on  arriying  by  a  railway  at  the  terminus,  deposited  her 
bag,  yfuue  202.,  in  the  cloak-room,  and  raid  2d.,  and  reoeiyed  a  ticket  for 
it,  on  the  back  of  which  was  printed,  ''  The  company  will  not  be  respon- 
sible for  any  packa^  exoeedmg  the  yalue  of  10/.'* ;  it  was  held  that  the 
company  were  not  liable  for  its  loss,  though  caused  by  their  negligence, 
as  the  plaintiff  was  bound  by  the  condition.  Van  T<M  y.  8.  E.  By.  Co., 
12  C.  B.,  N.  S.  75 ;  31  L.  J.,  G.  P.  241 ;  Harris  y.  Qt.  W.  By.  Co.,  1 
Q.  B.  D.  515.  Where  the  depositor  knows  generally  that  there  are  con- 
ditions on  the  back  of  the  ticket,  but  does  not  know  what  they  are,  he  is 
bound  by  the  conditions.  8.  G. ;  Parker  y.  8.  E.  By.  Co.,  2  G.  P.  D.  416, 
G.  A.  n  he  knew  that  there  was  writing  on  the  ticKet,  but  did  not  know 
or  belieye  it  contained  conditions,  the  question  for  the  jury  is  whether 
the  defendants  haye  done  what  was  reasonably  sufficient  to  giye  him 
notice  of  the  conditions.  8.  G.  But  if  he  did  not  know  £ere  was 
any  writing  on  the  ticket,  he  is  not  bound  by  the  conditions.  S.  C. ; 
Henderson  y.  Stevenson,  2  H.  L.  Sc.  470,  anie,  p.  623.  See  further,  Burbi 
y.  8.  E.  By.  Co.,  5  G.  P.  D.  1,  cited  anU,  p.  623,  and  Wath'ns  y.  Bymiil, 
10  Q.  B.  i>.  178.  The  condition  protects  the  company  from  liability  not 
only  for  loss,  but  for  delay  in  deliyering  it,  at  least  where  the  delaj  is 
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caused  by  no  wilful  act  or  default  of  the  company,  and  irithout  their 
privity  or  knowledge.  Pepper  v.  S.  E.  By,  Co.,  17  L.  T.,  N.  S.  469,  H.  T. 
1868,  Q.  B.    See  further  ante,  pp.  603,  604,  623. 


ACTIONS  AGAINST  COMMON  INNKEEPEES. 

This,  like  the  action  against  carriers,  may  be  treated  as  founded  on  tort 
or  on  contract.  It  is  generally  an  action  ex  contractu  for  some  breach  of 
the  contract,  express  or  implied,  which  the  innkeeper  has  entered  into,  or 
professes  to  be  ready  to  enter  into,  with  his  guest,  in  relation  to  his  per- 
sonal entertainment.  The  action  for  refusing  to  receive  a  g^est  is  founded 
on  tort. 

An  innkeeper  at  common  law  is  answerable  for  the  safe  keeping  of  the 
goods  of  a  guest ;  Calye^s  caee,  8  Bep.  32 ;  1  Smith's  Lead.  Ca. ;  out  it  is 
only  in  respect  of  the  goods  of  a  guest  that  he  is  so  liable.  Sirauaa  v. 
CowUy  Hotel,  &c,  Co,,  12  Q.  B.  D.  27.  Loss  of  a  guest's  goods  is  primd 
facie  evidence  of  liability  on  the  part  of  the  innkeeper.  Dawson  t.  Cham- 
ney,  5  Q.  B.  164 ;  2  Kent,  Com.  592 ;  Story  on  Bailments,  ss.  470-1 ; 
Morgan  v.  Bavey,  infra.  He  may  be  exonerated  by  the  negligence  of  the 
guest.  Thus,  where  money  is  lost,  the  ostentatious  dismay  of  it  in  a 
public  room  at  an  inn,  and  leaving  it  there  in  an  insecure  box,  is  evidence 
of  negligence  conducing  to  the  loss.  Armistead  v.  Wilde,  17  Q.  B.  261 ; 
20  L.  J.,  Q.  B.  524.  So  where  the  guest  has  taken  the  goods  into  his 
own  custody,  and  leaves  the  door  of  the  room  imlockea.  Burgess  v. 
Clements,  4  M.  &  S.  306.  The  omission  by  tbe  guest  to  leave  valuable 
articles  with  the  innkeeper,  or  to  fasten  his  bedroom  door  at  night,  is  not 
necessarily  such  negligence.  Morgan  v.  Bavey,  6  H.  &  N.  265 ;  30  L.  J., 
Ex.  131.  The  question  for  a  jury  will  be  whether  the  loss  would  or 
would  not  have  nappened  if  the  guest  had  used  the  ordinary  care  that 
may  reasonably  be  expected  from  a  prudent  man.  Cashill  v.  Wright,  6 
E.  &  B.  891 ;  Oppenheim  v.  White  Lion  Hotel  Co,,  L.  B.,  6  0.  P.  515.  It 
is  not  enough  to  ask  if  the  guest  had  been  ''grossly  negli^nt."  The 
obligation  of  the  innkeeper  extends  to  the  horses  and  carnages  of  the 
guest.  Calye^s  case,  supra ;  Jones  v.  Tyler,  1  Ad.  &  E.  522 ;  Bather  v. 
Day,  2  H.  &  C.  14  ;  32  L.  J.,  Ex.  171.  Where  the  guest,  intending  to 
return,  had  gone,  leaving  his  horse,  and,  after  the  day  of  his  intended 
return,  his  horse  was  injured  by  bein^  driven  in  a  carriage  by  the  inn- 
keeper's servant,  it  was  neld  that  the  mnkeeper  was  liable  as  such  for  the 
injury.  S.  C.  But  he  is  not  liable  for  the  iniury  to  a  horse  by  a  kick 
from  another  horse  if  negligence  in  him  and  nis  servants  is  disproved. 
Dawson  v.  CJiamney,  supra.  As  to  the  care  he  is  bound  to  exercise 
towards  the  goods  of  his  guest  of  which  he  retains  possession  by  virtue  of 
his  lien,  see  Angus  v.  McLachlan,  23  Ch.  D.  330.  The  real  innkeeper  is 
the  person  liable,  and  not  a  manager  in  whose  name  the  licences  have 
been  taken  out.    Dixon  v.  Birch,  L.  B.,  8  Ex.  135. 

By  26  &  27  Yict.  c.  41,  s.  1,  no  innkeeper  shall  be  liable  to  make  good 
to  any  g^ueet  any  loss  or  injury  to  property  brought  to  the  inn  fnot  being 
a  horse  or  other  live  animal,  or  any  gear  appertaining  thereto,  or  any 
oarriaee),  to  a  greater  amount  than  SOI,,  except  in  the  following  cases : 
(I)  Wnere  the  property  shall  have  been  stolen,  lost,  or  injured,  through 
the  wilful  act,  default,  or  neglect  of  the  innkeeper  or  any  servant  in  his 
employ ;  (2)  Where  the  property  shall  have  been  deposited  expressly  for 
safe  custody  with  the  innkeeper*    Provided  that,  in  case  of  such  deposit, 

sb2 
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the  innkeeper  may  require  as  a  condition  to  his  liability  that  the  property 
be  deposited  in  a  box  or  other  receptacle,  fastened  and  sealed  by  the 
person  depositing  the  same.  By  sect.  2,  if  an  innkeeper  shall  refuse  to 
receive  for  safe  custody  an^  property  of  his  guest,  or  if  the  ^uest  shall, 
through  any  default  of  the  innkeeper,  be  unable  to  deposit  his  property, 
the  ixmkeeper  shall  not  be  entitlea  to  the  benefit  of  the  Act  in  respect  of 
such  property.  By  sect.  3,  every  innkeeper  is  to  cause  at  least  one  copy 
of  sect.  1  of  the  Act,  printed  in  plain  type,  to  be  exhibited  in  a  con- 
spicuous  part  of  the  haU  or  entrance  of  his  inn,  and  is  to  be  entitled  to 
the  benefit  of  the  Act  in  respect  of  such  property  only  as  shall  be  brought 
to  his  inn  while  such  copy  is  so  exhibited.  By  sect.  4,  "  inn"  means  any 
hotel,  inn,  tavern,  pubhc-house,  or  other  place  of  refreshment,  the  keeper 
of  which  is  by  law  responsible  for  the  property  of  his  guest;  '*  innkeeper" 
means  the  keeper  of  any  such  place. 

It  has  been  held  that  "wilful"  in  sect.  1,  ante,  p.  627,  and  supra^ 
must  be  read  with  "act"  only,  and  not  also  with  "fault  or  neglect." 
Squire  v.  W?ieeler,  16  L.  T.,  N.  S.  93,  Byles,  J.  A  material  error  in  the 
copy  exhibited  under  sect.  3  will  exclude  the  innkeeper  from  the  protec- 
tion of  the  statute,  e,  g. ,  where  the  copy  omits  the  word  "  act"  in  sect.  1  (1  )* 
Spice  y.  Bactm,  2  Ex.  D.  463,  C.  A. 

An  innkeeper  by  the  common  law  is  bound  to  receive  travellers  who 
present  themselves  as  guests,  if  he  have  accommodation.  R.  v.  Ivens,  7  C 
&  P.  213 ;  Lane  v.  Cotton,  12  Mod.  484,  per  Holt,  C.  J. ;  White's  case,  2 
Dyer,  158.  See  Fell  v.  Knight,  8  M.  &  W.  276.  He  is,  howev^,  at 
liberty  to  set  up  an  inn  for  the  reception  of  ]Murticular  classes  of  people, 
and  is  then  only  bound  to  do  what  he  publicly  professes  to  do  in  this 
respect.  See  f>er  Parke,  B.,  in  Johnson  v.  Midland  By.  Co.,  4  Exch.  371, 
373.  An  innkeeper  is  not  bound  to  receive  persons  who  are  not  traveUers. 
B.  V.  Lvellin,  12  Mod.  445 ;  B,  v.  Bymer,  2  Q.  B.  D.  136.  Keepers  of 
coffee-houses  and  taverus  (not  professing  to  lodge  their  guests^  are  not 
common  innkeepers ;  S.  C. ;  nor  are  the  keepers  of  lodging  or  ooarding 
houses,  for  these  do  not  profess  to  entertain  and  lodge  all  traveUers ;  see 
cases  cited  2  Kent,  Com.  595-6 ;  and  Thompson  v.  Xou^,  3  B.  &  A.  283. 
If,  however,  they  did  so  profess,  they  would  be  in  the  same  position  as 
a  common  innkeeper.  S.  C.  Ajs  to  the  right  of  an  innkeeper  to  refuse  a 
guest  because  he  is  accompanied  by  dogs,  see  B.  v.  Bymer,  supra. 

The  lien  of  innkeepers  is  treated  of  hereafter  under  Action /or  conversion 
ofgoods» 


DEFENCES  IN  ACTIONS  ON  SIMPLE  CONTRACTS. 

In  no  part  of  the  eystem  of  pleading  have  the  J.  Acts,  and  the  Bules 
promulgated  under  them,  produced  a  greater  revolution  than  with  refer- 
ence to  the  manner  in  which  defences  are  to  be  raised. 

All  pleas  and  defences  in  abatement  are  abolished ;  Bules,  1883,  O.  xxL 
r.  20 ;  and  all  such  defences  as  could  formerly  have  been  set  up,  in  actions 
of  contract,  by  reason  of  the  non- joinder  or  misjoinder  of  partiee  have 
also  been  swept  away  by  Bules,  1883,  0.  xvi.  rr.  1, 4, 11,  ante,  pp.  90,  91, 
and  any  objection  arising  from  any  misjoinder  or  non-joinder  will  be 
remedied  by  the  extensive  powers  of  amendment  given  for  this  purpose 
by  r.  11,  vide  ante,  p.  91.  The  principal  rules  whidi  g^ovem  the  present 
system  of  pleading  are  contained  in  0.  xix.,  and  will  be  found  amk^ 
pp.  301  et  seq. 
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The  following  roles  also  relate  specially  to  defences : — 

Order  xxi.  r.  1.  *'  In  actions  for  a  debt  or  liquidated  demand  in  monev 
comprised  in  0.  iii.  r.  6,  a  mere  denial  of  the  aebt  shall  be  inadmissible. 

These  liquidated  demands  (see  O.  iii.  r.  6),  arise  **  (A.)  upon  a  contract, 
express  or  implied  (as,  for  instance,  on  a  bill  of  exchange,  promissory 
note,  or  cheque,  or  otiier  simple  contract  debt) ;  or  (B.),  on  a  bond  or 
contract  under  seal  for  payment  of  a  liquidated  amount  of  money ;  or 
(C),  on  a  statute,  where  the  sum  sought  to  be  recovered  is  a  iixed  sum  of 
money,  or,  in  the  nature  of  a  debt,  other  than  a  penalty;  or  (D.),  on  a 
guarantor,  whether  under  seal  or  not,  where  the  claim  against  the  prin- 
cipal is  in  respect  of  a  debt  or  liquidated  demand  only;  or  (E.),  on  a 
trust." 

It  will  be  seen  that  0.  xxi.  r.  1,  is  to  the  same  effect  as  E.  PL  T.  T. 
1853,  r.  11 ;  which  was  annulled  by  Rules,  1883,  preamble,  and  App.  0. 

B.  2.  '*  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques, 
a  defence  in  denial  must  deny  some  matter  of  fact ;  e.a.,  the  drawing, 
making,  endorsing,  accepting,  presenting,  or  notice  of  oishonour  of  the 
bill  or  note." 

This  rule  is  to  the  same  effect  as  B.  PI.  T.  T.  1853,  r.  7,  vide  supra. 

£.3.  '*  In  actions  comprised  in  O.  iii.  r.  6,  classes  (A.  j  and  (B.)"  (vide 
9upra)y  **  a  defence  in  denial  must  deny  such  matters  of  fact,  from  wnich 
the  liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  e.^.,  in 
actions  for  goods  bargained  and  sold,  or  sold  and  deliyereid,  the  defence 
must  deny  uie  order  or  contract,  the  delivery,  or  the  amount  claimed ;  in 
an  action  for  money  had  and  received,  it  must  deny  the  receipt  of  the 
money,  or  the  existence  of  those  facts,  which  are  alleged  to  make  such 
receijpts  bv  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 

This  rule  is  to  the  same  effect  as  E.  PL  T.  T.  1853,  r.  6,  vide  supra. 

B.  4.  **  No  denial  or  defence  shall  be  necessary  as  to  dama^  claimed 
or  their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  m  all  cases, 
unless  expressly  admitted."    See  Wood  v.  Durham^  Earl  off  ante,  p.  302. 

B.  5.  **  If  either  party  wishes  to  deny  the  right  of  any  other  party  to 
<daim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  or 
in  Guiy  representative  or  other  alleged  capacity,  or  the  alleged  constitu- 
tion of  any  partnership  firm,  he  shall  deny  the  same  specificsdly." 

This  rule  is  founded  on  B.  PL  T.  T.  1853,  r.  5. 

The  rules  relating  to  Set-off  and  Coimterclaim  will  be  found  post, 
p.  671. 

The  Bules,  1883,  require  a  defence,  that  the  contract  contained  a 
material  provision  or  condition,  not  mentioned  in  the  statement  of  claim, 
or  was  in  the  nature  of  an  escrow,  e.g,,  dependent  on  the  approval  of  a 
third  person  before  it  operated,  should  be  specially  pleaded. 

A  defence  denying  the  contract  raises  any  objection  that  can  be  taken 
under  the  Stamp  Acts.  Vide  ante,  p.  219.  But  0.  xix.  rr.  15,  20  {ante, 
pp.  301 ,  302),  require  the  defence  of  the  Stat,  of  Frauds  to  be  pleaded  spe- 
daJly.     Clarke  v.  Callow,  46  L.  J.,  Q.  B.  53,  0.  A. 

Where  allegations  in  ihe  statement  of  claim  have  been  traversed  in  tiie 
statement  of  defence  in  a  more  general  manner  than  is  allowed  hjr  0.  xix. 
rr.  17,  19,  ante,  p.  301,  the  judses  in  the  Chancery  Division  have,  in  many 
instances,  treated  the  case  as  tnough  there  were  no  defence  pleaded,  and 
refused  the  defendants  leave  to  amend.  Thorp  v.  ffoldsuforth,  3  Ch.  D. 
637 ;  Byrd  v.  Nunn,  5  Ch.  D.  781;  7  Ch.  D.  284,  0.  A. ;  Tildesley  v. 
Harper,  Id,  403 ;  Harris  v.  Oambk,  Id,  877.  See  also  Crotve  v.  Barnicat, 
6  Ch.  D.  753.  It  must,  however,  be  observed  that  the  practice  which  the 
above  cases  threatened  to  introduce  would,  in  fact,  amount  to  a  return  to 
the  worst  abuses  of  the  system  of  special  pleading,  which  was  abolished 
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lyy  the  0.  L.  P.  Act,  1862.  The  xefOBal  of  Fry,  J.,  in  Tildat^y.  Harper, 
ofittf,  p.  629,  to  allow  an  amendment,  was,  however,  TeYenedwitli  ooetBhy 
the  0.  A.,  10  Oh.  D.  393,  vide  ante,  p.  289. 

If  the  defence  be  that  the  contract  was  with  A.,  and  not  with  the  plain- 
tiff, tlie  fact  of  j^yment  by  the  defendant  to  A.  is  not  impertinent,  as 
eyidence,  to  the  xssne ;  for  it  shows  that  the  defence  is  a  lima  fide  one, 
and  not  a  pretext  to  avoid  payment  of  the  debt.  Geriah  y.  Chartier,  I 
0.  B.  13. 

If  the  defendant  be  entitled  to  a  yerdict  on  the  ground  that  no  contract 
exists,  he  must  haye  a  yerdict  against  him  on  inconsistent  defences  whidi 
assume  tiie  existence  of  one ;  as  payment,  accord  and  satisfaction,  Ac 
Oregson  v.  Buck,  4  Q.  B.  737. 

llie  following  defences  to  actions  on  simple  contract  are  arranged  in 
alphabetical  order. 

Accord  and  SaUa/adion, 

Accord  and  satisfaction  after  breach  must  be  specially  pleaded,  and  tiie 
eyidence  required  in  support  of  it  depends  on  the  allegations  in  the  de- 
fence, and  me  reply  to  it. 

In  order  to  be  a  ^od  discharge  of  the  cause  of  action,  an  accord  must 
be  executed,  that  is,  peiiormed  by  the  defendant  and  accepted  by  the 
plaintiff,  before  it  can  oe  pleaded;  but  the  plaintiff  may  accept  a  yalid 
executory  agreement  in  satisfaction ;  Evatts  y.  Founa,  1  ^ch.  601 ;  EaU 
y.  FlockUm,  14  Q.  B.  380;  16  Q.  B.  1039 ;  20  L.  J.,  Q.  B.  208,  Ex.  Ch. ; 
and  it  will  be  a  question  for  the  jury  whether  the  agreement,  and  not  tiie 
performance  of  it,  was  accepted  in  lieu  and  satisfaction.  S.  C.  The  defen- 
dant pleaded  the  pendency  of  certain  disputes,  and  an  agreement  respect- 
ing them  between  the  plamtiff  and  defendant,  entered  into  in  satasfaction, 
ftc. ;  the  plaintiff  demed  the  agreement :  held,  that  the  pendency  of  the 
disputes  was  admitted  on  the  record.  Hey  y.  Moorhouee,  6  N.  G.  52. 
'Where  a  cheque  sent  in  full  satisfaction  of  a  claim  is  retained  on  account 
only,  this  is  not  conclusiye  eyidence  of  accord  and  satisfaction,  it  is  a 

2uei3tion  of  fact  on  what  terms  the  cheque  was  kept.  Day  y.  McLea,  22 
t.  B.  D.  610,  C.  A.  It  has  been  held  that  acceptance  of  a  negotiable 
instrument  by  A.  before  he  knew  that  it  was  offered  to  him,  may  oe  pre- 
sumed, when  it  is  for  his  benefit.  London  and  County  Banking  Co.  y. 
London  and  B,  Plate  Bank,  21  Q.  B.  D.  535,  0.  A.  Accord  and  satisfac- 
tion made  by  a  stranger  on  behalf  of  the  defendant,  and  adopted  by  the 
Slaintiff,  will  be  a  defence.  Jones  y.  Broadhurat,  9  C.  B.  193 ;  BandaU  y. 
loon,  12  C.  B.  261 ;  21  L.  J.,  0.  P.  226. 

If  one  of  several  joint  creditors  accent  a  satisfaction  from  the  debtor, 
this  is  a  good  defence  to  the  action,  witnout  proof  of  any  authority  from 
the  co-cieditors  to  accept  the  satisfaction.  Wallace  y.  KdaaU,  7  M.  &  W. 
264;  Smith  y.  Lovell,  10  C.  B.  6;  20  L.  J.,  G.  P.  37.  So,  if  satiafaction 
be  accepted  after  breach,  it  is  a  good  defence.  Blake^a  caae,  6  Bep.  43  b ; 
^ullen  &  Leake  on  Pleading,  3ra  ed.,  p.  479.  The  acceptance  in  mifu- 
facHon,  as  well  as  the  a^?eement  to  accept,  or  the  a^ccord,  must  be  shown. 
Bayley  y.  Homan,  3  N.  0.  920;  Hardman  y.  BeUhouae,  9  M.  &  W.  596. 
It  is  not  sufficient  that  the  defendant  was  always  ready  and  willing 
to  carry  out  his  part  of  the  amement.  Collinghoume  y.  ManteU,  5  M.  ft 
W.  289 ;  Wray  y.  Milestone,  5  M.  &  W.  21 ;  Alliea  y.  Probyn,  2  G.  M.  &  K. 
408. 

Where  a  sum  of  money  has  been  paid  to  the  plaintiff  in  satisfaction  of 
unliquidated  damages,  and  a  discharge,  not  under  seal,  in  full  siflned, 
the  question  for  the  jury  is  whether  the  plaintiff's  mind  went  wi&  the 


Accord  and  Satis/action, — AUeratian.  631 

terms  of  the  paper,  he  signed,  and  was  he  aware  of  its  effect  ?  If  not,  the 
discharge  would  not  hind  him.  Eideal  y.  Qt.  PF.  By.  Co,,  1  F.  &  F.  706; 
cor,  Erie,  C.  J.,  cited  by  MelHsh,  L.  J.,  in  Lee  y.  Lancashire  &  Yorkshire 
Ry,  Co,y  L.  B.,  6.Gh.  527,  537,  where  the  cases  are  collected. 

An  acceptance  of  a  less  sum  in  satisfaction  of  a  debt  of  a  larger  liqui- 
dated amount  is,  by  itself,  no  good  accord ;  Cumber  y.  WanCt  1  Str.  426 ; 
Beer  y.  Foakes,  9  Ap.  Ca.  605,  D.  P. ;  but  if  there  be  some  additional 
benefit  or  legal  possibility  of  benefit  to  the  creditor  thrown  in,  it  may  be 
a  discharge.  See  notes  to  Cumher  y.  Wane,  in  1  Smith's  L.  G.  Thus,  the 
acceptance  of  a  negotiable  security  for  a  less  amount,  e.g,,  a  cheque 
payable  on  demand,  will  be  a  good  accord  and  satisfaction.  Goddard  y. 
aSHen,  9  Q.  B.  D.  37 ;  Bidder  v.  Bridges,  37  Ch.  D.  406,  0.  A.  And  on 
this  ground,  compositions  with  creditors,  accepted  by  them  or  by  seyeral 
of  them  under  an  agreement,  are  pleadable  by  way  of  accord;  for  in 
cases  of  doubtful  solyency,  the  agreement  of  a  creditor  to  giye  up  a  part 
in  consideration  that  others  will  do  so,  is  yalid  as  against  nim,  and  will 
bind,  although  aU  the  creditors  haye  not  consented.  Norman  y.  Thomjh- 
son,  4  £xch.  755.  But  if  the  agreement  is  signed  only  as  an  escrow,  and 
on  the  imderstanding  that  certoin  others  are  to  sign  it,  it  is  no  accord 
unless  the  others  also  agree.  Boyd  y.  Hind,  1  H.  &  N.  938 ;  26  L.  J., 
Ex.  164,  Ex.  Ch.,  where  Norman  y.  Thompson,  supra,  is  corrected  and 
explained.  Where  the  demand  is  not  liqmdated,  as  where  it  is  claimed 
on  a  quantum  meruit,  acceptance  of  a  less  sum  in  satis&ictionis  an  answer. 
Cooper  y.  Parker,  15  0.  B.  822;  24  L.  J.,  C.  P.  68. 

An  oral  agreement  to  accept  something  as  a  satisfaction,  followed  by 
performance  and  acceptance,  is  a  eood  defence  by  way  of  accord  and 
satisfaction,  notwithstanding  that  fiie  substituted  agreement  is  not  in 
writing,  and  could  not,  therefore,  haye  been  enforced  by  reason  of  the 
Stat,  of  Frauds,  s.  4.  Lavery  y.  Turley,  6  H.  &  N.  239;  30  L.  J.,  Ex. 
49.  But  the  mere  acceptance  of  an  inyahd  agreement  in  satisfaction  would 
not  be  a  defence.  Case  y.  Barber,  T.  Baym.  450;  Noble  y.  Ward,  L.  B., 
2  Ex.  135,  Ex.  Ch.,ante,  p.  29, 

As  to  a  composition  entered  into  by  debtor  with  his  creditors,  under 
the  Bankruptoy  Acts,  1883, 1890,  vide  post.  Part  HE.,  sub  tit.  Action  against 
debtor  who  has  made  a  composition  toith  his  creditors. 

An  agreement  to  refer  to  arbitration  is  not  an  accord  and  satisfaction, 
nor  wiU  it  oust  the  jurisdiction  of  the  court,  except  where  the  reference 
is  made  by  the  contract  itself  a  condition  precedent  to  the  right  of  action. 
Scott  y.  Avery,  5  H.  L.  G.  811;  6  H.  &  N.  239;  25  L.  J.,  Ex.  308; 
Elliott  y.  B,  Exch.  Asmr.  Co.,  L.  B.,  2  Ex.  237 ;  Edwards  y.  Aberayron, 
Ac.  Insur,  Soc.,  1  Q.  B.  D.  563,  Ex.  Gh. ;  Collins  y.  Locke,  4  Ap.  Ga.  674, 
P.  G. ;  and  Dawson  y.  Fitzgerald,  and  Babbage  y.  Coulbum,  cited  ante, 
p.  337. 


Alteration, 

This  defence  was  formerly  raised  under  a  denial  of  the  contract,  where 
the  instrument  was  declared  on  in  its  altered  form ;  Waugh  y.  Bussell,  5 
Taimt.  707 ;  Hirschman  y.  Budd,  L.  B.,  8  Ex.  171 ;  but  where  it  was 
declared  on  in  its  unaltered  form,  or  the  altered  part  did  not  appear  in 
the  declaration,  it  was  necessary  specially  to  plead  the  alteration.  Hem' 
ming  y.  Trenery,  9  Ad.  &  E.  926.  In  either  case,  the  defence  must  now 
be  n)ecially  pleaded.    Bides,  1883,  O.  xix.  r.  15,  ante,  p.  301. 

The  lea<Iing  case,  PigoVs  case,  infra,  on  this  defence,  was  decided  on  a 
deed,  and  so  also  were  some  other  of  the  cases  cited  below,  for  the  law  is 
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the  same  m  Uie  case  of  a  deed  and  of  a  simple  ccmtrBti;  Davidson  ▼. 
ObopCT',  in/ra ;  and  both  kinds  of  contracta  are  therefore  here  coosidend 
together. 

In  Pigoee  ceue,  11  Bep.  26  b,  it  was  held  (1)  that  an  immaterial  altera- 
tion by  a  etraueer  does  not  avoid  a  dead ;  but  {2)  if  made  bj  a  party 
interested,  the  alteration  will  aroid  it  as  against  turn,  whether  materia] 
or  not ;  and  (3^  a  material  alteration  by  a  stranesr  avoids  it.  Thus,  a 
guarantee  was  held  to  be  avoided  by  alteration  while  in  the  hands  of  the 
plaintiff  by  attaching  seals,  so  aa  apparently  (o  make  it  a  deed,  vrithont 
Vko  defendaat's  knowledge  or  assent,  although  the  plaintiS  sued,  on  it  as 
a  simple  contract  only ;  Davidton  v.  Cooprr,  13  M.  &  W.  313,  Ex.  Ch- ; 
and  it  will  make  no  difference  that  the  rights  of  the  parties  actually  in 
dispute  are  not  thereby  affected.  MoUM  v.  WaiJcerbarth,  5  C.  B.  16L 
But  an  alteration,  even  though  made  by  the  plaintifl,  which  has  no  effect 
on  the  liability  of  either  party,  as  stated  in  the  contract,  will  not  vitiate 
the  instrument ;  Aldout  v.  Cornwell,  L.  B.,  3  Q.  B.  ST3,  dissenting  from 
the  second  resolution  in  Pigot'i  aue,  supra  ■  unleea  it  be  proved  that  the 
part  altered  is  material  for  fie  purposes  for  which  the  matrument  -was 
creatod,  in  which  case  the  instniment  will  be  avoided.  Suffetl  v.  Bant  of 
England,  9  a  B.  D.  663,  0.  A.,  dted  anU,  p.  386.  Obligee  ened  obligor 
on  a  bond  conditioned  for  performance  of  oovenants  in  a  deed  of  Hale  to 
the  defendant,  of  certain  trees  which  defendant  was  to  cut  down  befoiq 
August,  1684.  Plaintiff  afterwards  altered  the  deed  in  his  poeseeeiou  l^ 
erasing  1G84,  and  writing  1683 1  held,  no  answer,  for  the  erasure  was  in 
a  place  not  material,  and  to  fie  advantage  of  the  defendant.  Darcy  v. 
Sharpt.  1  Leon.  2S2.  In  Adtetlt  v.  Hivea,  33  £eav.  52,  it  was  hold  that  a 
mortgage  deed  was  not  made  void  by  the  fact  that  the  date  of  the  day  fd 
payment  in  the  proTiso  for  redemption,  and  the  names  of  lie  tenants  in 
the  parcels,  had  been  filled  in  by  me  mort^igee  after  the  execution  of  the 
deed.  See  also  Andrmit  v.  Lawmee,  19  0.  B.,  N.  3.  768,  Ex.  Ch.  It 
has  also  been  denied  that  a  material  alteration  by  a  Btranger  will  avoid 
an  instrument.  See  2  Sugd.  Powers,  1B3,  citing  Henffft  v.  Sromley,  6 
Eaat,  310 ;  Aldereon,  B.,  in  ffuUhint  v.  Scott,  2  At.  £  W.  814 ;  and  Ld. 
Herschell  in  Lowe  v.  Fox,  12  Ap.  Ca.  217,  D.  P.  This  would  probaWy 
depend  on  whether  or  no  tie  plaintiff  was  the  person  reeponsilde  for  tlw 
safe  custody  of  the  instrument.  If  he  were  bo,  then  the  alteration  by  a 
stranger  would  vitiate  the  instrument,  though  it  was  made  without  the 
knowladgo  of  the  plaintiff.  GroockrwU  v.  Fletchtr,  1  H.  &  N.  893;  26 
L.  J.,  Ex.  153.  See  bIeq  Bank  of  IlindottatiT.  Smith,  36  L.  J.,C.  P.  241. 
If,  however,  the  alteration  were  made  by  a  stranger  at  a  time  when  the 
plaintifF  was  not  responsible  for  ite  safe  custody,  it  has  never  been  held 
that  it  could  be  relied  on  as  a  defence. 

As  to  the  degree  of  diligence  to  be  exercised  by  the  person  having  the 
instrument  in  his  custody  there  may  be  some  doubt.  It  would  aeem 
from  Shep.  Touch.  69,  Argoll  v.  Cheney,  Palm.  402,  and  BoUon  v.  CarlUU, 
ll/K  of,  2H.  Bl.  23fl,  that  he  is  not  absolutely  in  the  position  of  an  in- 
surer, and  may  show  that  the  alterations  arose  from  accident;  bat  in 
Cniockaoil  T.  f  letcker,  $upra,  Martin,  B.,  makes  use  of  language  almost 
(strong  enough  to  make  hnn  so.  The  canceUation  of  the  acceptance  on  a 
bill  of  ezch^ge  con  be  shown  to  have  been  done  by  mistake.  Saprr  v. 
Birkbtdt,  16  :^et,  17 )  WiUdnion  v.  Johntm,  3  B.  £  C.  42S ;  HovrUi  t. 
Hosai,  2  B.  &  Ad.  767.  See  further  as  to  the  eSect  of  alteistion,  notes  to 
J/urier  T.  MiStT,  1  Smith's  L.  Cases.  The  alleged  alterations  cannot  be 
proved  by  the  declarations  of  a  deceased  attesting  witness.  Stobarl  v. 
DrtjdfU,  i'UL.  &yf.  615.  Where  a  deed  appears  to  have  eraeuree  and 
intorlineatioiis,  the  presumption  is  that  they  were  made  before  exeoation. 
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Doed.  Tatum  y.Catmi&re,  16  Q.  B.  745;  20  L.  J.,  Q.  B.  364.  The  rule 
is  different  in  wills,  vide  ante,  p.  143. 

If  both  parties  agree  to  an  alteration,  then,  tmless  it  be  made  simply 
for  the  purpose  of  correcting  an  error,  the  old  contract  is  rescinded,  and  a 
new  one  suostituted.  The  new  agreement  will  in  general  require  a  fresh 
stamp,  and  if  it  is  one  that  cannot  be  stamped  after  its  execunon,  it  can- 
not be  used  in  evidence.     Vide  Stamps^  ante^  pp.  242,  264. 

See  cases  on  the  effect  of  alteration  as  to  bills  and  notes,  pp.  385,  386 ; 
as  to  bought  and  sold  notes,  pp.  515,  516.  A  material  alteration  does 
not  avoid  the  instrument  altogether,  and  where  the  plaintiffs  claim 
arises  on  an  instrument  which  the  defendant  has  altered,  the  plaintiff 
must  nevertheless  sue  on  the  instrument.  Pattinson  v.  LtuJcley,  L.  B.,  10 
Ex.330. 

Bankruptcy, 
Qoepogt,  Part  III.,  $uh  tit.  Actions  by  and  against  Bankrupts, 

Counterclaim, 
See  Setoff  and  Counterdaimt  post,  pp.  671  el  seq. 

Coverture, 
Geepost,  Part  HE.,  sub  tit.  Actions  by  and  a^inst  married  women. 

Fraud. 

The  proof  of  fraud  in  the  party  seeking  to  enforce  a  contract  is  a  good 
defence;  but  it  must  be  enpecially  pleaded.  Bules,  1883,  0.  xix.  rr.  6,  15, 
antCf  p.  301.  And  the  allegation  of  fraud  must  be  specific.  WcUling/ord 
T.  Mutual  Society f  5  Ap.  Ca.  685,  697,  per  Ld.  Selbome,  C.  As  the  law  is 
the  same  whether  the  contract  is  under  seal  or  not,  the  cases  in  reference 
to  these  two  kinds  of  contract  are  for  convenience  here  collected  together. 
The  fraud  must  be  some  concealment  or  deception,  practised  by  the 
plaintiff  with  respect  to  the  very  transaction  in  question ;  the  illegality  of 
the  transaction,  oy  reason  of  usury  or  other  causes,  is  not  sufficient. 
Oreen  v.  Gosden,  3  M.  &  Gr.  446.  Where  a  fraudulent  representation 
constitutes  the  alleged  fraud,  it  must  be  on  a  matter  which,  m  a  case  of 
simple  contract,  was  substantially  the  consideration  for  the  agreement. 
Per  Erie,  J.,  in  Mallalieu  v.  Hodgson,  16  Q.  B.  712 ;  20  L.  J.,  Q.  B.  339 ; 
Panama,  Ac,  Mail  Co.  v.  Kennedy,  L.  B.,  2  Q.  B.  580.  But  a  false  state- 
ment to  the  defendant  of  the  state  of  accounts  between  the  plaintiff  and 
his  debtor,  will  prove  the  allegation  of  fraud,  in  an  action  against  the 
defendant  as  surety  for  the  debtor.  Stone  y.  Compton,  5  N.  C.  142;  but 
see  Mason  v.  Ditchboume,  1  M.  &  Bob.  460 ;  2  C.  M.  &  B.  720,  n. ; 
UAranda  v.  Houston,  6  C.  &  P.  511 ;  and  Way  v.  Heam,  13  C.  B.,  N.  8. 
292;  32  L.  J.,  C.  P.  34;  see  further,  anU,  p.  465.  Where  a  surety, 
being  sued  on  his  bond,  pleads  that  it  was  procured  by  the  fraud  and  collu- 
sion of  the  plaintiff  and  the  principal,  it  is  not  enough  to  show  fraud  by 
the  principal,  unless  the  plamtiff  was  a  narty  to  it.  Spencer  v.  Handley, 
4  liL  &  Or.  414.  Where  the  owner  of  a  nouse  sued  the  defendant  for  not 
taking  the  house  according  to  agreement,  it  was  held  (Ld.  Abinger,  G.  B., 
dissentients),  that  the  plea  of  fraud  was  not  supported  by  proof  that  the 
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plain tifTs  agfent  had  denied  the  existence  of  a  nuiaanoe,  of  which  he,  tiie 
agent,  was  ignorant,  but  which  the  plaintiJS  hiTnafllf  knew  of ;  for  thooeh 
tms  was  a  misstatement,  it  was  no  fraud.  ComfoGt  y.  F<nvke,  6  M.  &  W. 
358.  But,  generally,  the  fraud  of  the  a^ent,  in  the  course  of  his  prin- 
cipal's business,  is  the  fraud  of  the  prinapal.  Per  Parke,  B.,  Mwrrayr, 
Mann,  2  £xch.  538 ;  Barwick  y.  English  Joint  Stock  Bank,  L.  B.,  2  Ex. 
259,  Ex.  Gh. ;  Mackay  y.  Commeroial  Bank  of  New  Brunmoiek^  L.  H.,  5 
P.  0.  394 ;  Stoire  y.  Francis,  3  Ap.  Ga.  106,  P.  C.  See  also  W.  Bank  of 
Scotland  y.  Addie,  L.  B.,  1  H.  L.  So.  145,  and  Central  By,  Go,  of  Venenuia 
y.  Kisch,  L.  B.,  2  H.  L.  99.  Any  surreptitious  dealing  between  one 
principal  to  a  contract  and  the  agent  of  the  other  principal  is  a  fraud. 
Fanama,  ike.  Telegraph  Co,  y.  Lidia  Bubber,  Ac,  Co,,  L.  B.,  10  Ch.  515. 
It  seems  that  a  fraudulent  misrepresentation  as  to  the  effect  of  a  deed 
may  be  relied  on  as  a  defence  to  an  action  on  the  deed.  Hirschfdd  y.  X. 
Brighton  &  S,  C.  By.  Co,,  2  Q.  B.  D.  1.  See  National  Provincial  Bank  of 
England  y.  Jackson,  33  C^.  D.  1,  G.  A. 

Fraud  in  this  defence  means  moral  fraud,  and  not  merely  an  innocent 
misrepresentation.  Moens  y.  Heyworth,  10  M.  &  W.  147  {dissentienJte^  Ld. 
Abinger) ;  Panama,  <&c.  Mail  Co,  y.  Kennedy,  ante,  p.  586.  But  it  should 
be  obseryed,  that  where  a  contract  is  based  on  a  statement  made  by  the 
plaintiff  innocently,  but  which  is  in  fact  untrue,  specific  performance 
will  not  be  ordered ;  New  Brunswick  &  Canada  By,  Co,  y.  Mttgaertdge,  4 
Drew.  686 ;  30  L.  J.,  Gh.  242 ;  and  the  defendant  is  entitled  to  haye  tiie 
contract  set  aside.  Bedgrave  y.  Hurd,  20  Gh.  D.  1,  G.  A.  See  further 
cases  cited  ante,  pp.  ZVl  et  se^.  If  the  plaintiff  has  fraudulently  re- 
presented a  fact  to  be  true  of  which  he  knows  nothing,  and  which  is  untrue, 
it  will  be  a  defence.  Evans  y.  Edmonds,  13  G.  B.  777  ;  22  L.  J.,  C.  P. 
211 ;  S.  Cjj>er  Maule,  J. ;  Behn  y.  Bumess,  3  B.  &  S.  751 ;  32  L.  J.,  Q.  B. 
204,  Ex.  Gh.  See  also  Mostyn  y.  W,  Mostyn  Coal  &  Ir<m  Co,,  1  C.  P.  D. 
145.  See  further  generally,  Action  for  Deceit,  post,  pp.  847  et  seq.  In  an 
action  by  a  yendee  of  a  term  against  yendor  for  not  assigning,  it  is  a  de- 
fence that  the  defendant's  term  was  not  assignable  except  by  consent  of 
the  lessor,  who  was  willing  to  accept  a  respectable  assignee,  and  that  de- 
fendant was  induced  to  make  the  agreement  by  the  false  and  fraudulent 
representation  of  the  plaintiff  that  one  J.  M.,  for  whose  benefit  the  pur- 
chase was  made,  was  a  respectable  person,  whereas  he  was  not  respectable. 
Canham  y.  Barry,  15  G.  B.  597 ;  24  L.  J.,  G.  P.  100. 

The  fraud  may  consist  in  permitting  a  party  to  labour  under  error. 
Thus,  where  the  defendant  erroneously  supuosed  that  a  picture  had  been 
in  the  possession  of  an  eminent  collector,  ana  purchased  it  from  the  agent 
of  the  plaintiff,  who  was  aware  of  the  defendant's  error,  but  did  not  un- 
deceiye  him,  Ld.  Ellenborough  held  that  the  sale  was  yoid,  the  price  being 
probably  enhanced  by  the  error.  Hill  y.  Cray,  1  Stark.  434.  So  where 
a  yendor  knowingly  permite  the  yendee  to  buy  under  a  false  representation 
by  a  stran^r.  Pilmore  y.  Hood,  5  N.  G.  97.  But,  mere  conceahnent  by 
the  plaintiff  of  a  defect  in  a  chattel,  will  not  ayoid  the  contract,  where 
he  is  under  no  obligation  to  diyulge  it.  Smith  y.  Hughes,  L.  B.,  6  Q.  B. 
597. 

Where  goods  are  falsely  described  as  '*  the  property  of  a  gentleman  de- 
ceased," or  **  to  be  sold  by  executors,"  it  is  fraud,  for  such  property  is 
likely  to  be  sold  without  reserye.  Per  Ld.  Mansfield ;  BexweU  y.  Christie, 
Gowp.  395.  So  where,  at  a  sale  by  auction,  the  owner  of  the  goods 
employs  puffers  to  bid  for  him,  and  the  buyer  has  no  notice  of  such 
employment,  it  is  a  fraud,  and  the  seller  cannot  recoyer  the  jnice.  Crowder 
y.  Austin,  3  Bing.  368;  Wheder  y.  Collier,  M.  &  M.  126.  The  emplo}r- 
ment  of  a  single  puffer  when  the  sale  is  to  be  to  the  highest  Hdder,  is 
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evidence  of  frand.  Qrtm  y.  Baveretock,  14  C.  B.,  N.  S.  204;  32  L.  J., 
0.  P.  181.    Now  see  30  &  31  Vict.  o.  48,  as.  4,  5,  6,  ante,  p.  319. 

If  the  maker  of  a  chattel  make  it  with  each  a  defect  as  to  render  it 
worthless,  bat  the  defect  is  patent,  and  the  persons  for  whom  it  is  made 
have  an  opportunitjr  of  inspecting  it  before  it  is  deHvered,  the  maker  is 
not  guilty  of  a  fraud  if  he  do  not  point  out  the  defect.  Horsfall  y.  ThomoBy 
I  H.  &  C.  90 ;  31  L.  J.,  Ex.  322.  See,  however,  observations  on  this  case 
in  Smith  y.  Hughes,  L.  B.,  6  Q.  B.  606,  per  Cockbum,  C.  J.  Fraud  will 
not  ayoid  a  contract  whereby  an  estate  in  land  has  passed  to  the  defendant, 
for  the  defendant  must  have  disaffirmed  the  contract,  in  order  to  avail 
himself  of  the  defence  (see  Dawes  y.  Harness,  L.  B.,  10  0.  P.  166),  and  he 
cannot  by  such  disaffirmance  revest  the  estate  in  the  plaintiff.  See  Feret 
y.  Hill,  16  C.  B.  207;  23  L.  J.,  0.  P.  186. 

A  bribe  given  to  an  a^ent  to  induce  him  to  enter  into  a  contract  on  be- 
half of  his  principal,  will  render  the  contract  so  entered  into  yoidable  at 
the  option  of  the  principal.  Smith  v.  Sorhy,  3  Q.  B.  D.  662,  n.  See  also 
Harrington  y.  Victoria  Graving  Dock  Co.,  Id,,  649,  cited  ante,  p.  566. 

See  further  post,  sub  tit.  Action  for  deceit  and  misrepresentation,  post, 
pp.  847  et  seq. 

See  as  to  concealment  in  the  case  of  insurance,  ante,  pp.  432  et  seq,,  438 ; 
in  the  case  of  a  guarantee,  ante,  p.  466.  And  see  as  to  frauds  by  vendors, 
pp.  317  et  seq. 

As  to  frauds  by  companies  or  their  directors,  whereby  persons  haye 
been  induced  to  take  shares,  being  a  defence  to  an  action  for  calls,  see 
post.  Part  in..  Actions  by  and  against  Companies, 

Frauds,  Statute  of. 

The  Bules,  1883,  0.  ziz.  r.  20,  ante,  p.  302,  now  require  that  the  in- 
sufficiency of  any  contract  by  reason  of  the  Stat,  of  Frauds,  should  be 
pleaded  specially.  Clarke  y.  CaUow,  46  L.  J.,  Q.  B.  63,  C.  A.  As  to 
when  such  defence  is  admissible,  vide  ante,  pp.  303  et  seq,,  and  pp.  602 
etseq. 

Illegality, 

Where  a  contract  is  illegal  or  immoral,  it  cannot  be  enforoed :  but  such 
defence  must  be  specially  pleaded.  Potts  y.  Sparrow,  1  N.  G.  694.  So  a 
defence  that  the  contract  was  a  wagering  one,  and  yoid  by  8  &  9  Vict, 
c.  109,  s.  18,  ante,  p.  589,  must  be  ple»ied  specially.  Vamey  y.  Hickman, 
6  C.  B.  271.  And  see  Bules,  1883, 0.  xix.  r.  16,  ante,^.  301.  A  contract 
cannot  be  enforced  where  the  consideration  is,  even  in  part  only,  illegal. 
Featherston  y.  Hutchinson,  Oro.  Eliz.  199;  Lound  v.  Orimwcuie,  39  Oh.  D. 
606. 

The  maxim,  **ln  pari  delicto  potior  est  conditio  defendentis,"  is  important 
to  be  observed  when  the  defence  or  reply  iwes  a  question  of  illegality. 
The  true  test  for  determining  whether  or  not  the  plaintiff  and  the  defen- 
dant were  in  pari  delicto,  is  by  considering  whether  the  plaintiff  could  make 
out  his  case,  otherwise  than  through  the  medium  and  by  the  aid  of  the 
illegal  transaction,  to  which  he  was  himself  a  party.  Taylor  v.  Chester, 
L.  K.,  4  Q.  B.  309,  314 ;  Herman  y.  Jeuchner,  16  Q.  B.  D.  661,  664,  C.  A. 

Some  cases  of  illegaliiy  have  been  already  noticed  imder  the  head  of 
Action  for  money  had  and  received,  ante,  pp.  690,  691.  The  facts  must  be 
stated  specially  on  the  record,  and  the  issues  joined  sufficiently  point  out 
the  required  evidence.    Bules,  1883,  0.  xix.  r.  16,  ante,  p.  301. 

In  an  action  for  work  and  labour,  the  illegality  of  the  transaction  will 
be  a  defence.    Thus,  where  a  surveyor  of  Highways  employed  his  own 
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horses  for  team  work  on  the  highways,  for  which  he  was  liable  to  a  penalty 
under  5  &  6  Will.  4,  c.  50,  s.  46,  it  was  held  he  could  not  recoyer  for  Ihe 
yalue  of  the  work.  Barton  y.  Piggotty  L.  R.,  10  Q.  B.  86.  So  officers  and 
servants  of  local  boards  of  health  are  prohibited  from  contracting  with  the 
board  by  the  Public  Health  Act,  1875,  s.  193,  and  if  they  so  contract  they 
cannot  recoyer  on  the  contract.  Melliss  y.  Shirley^  &c  Board  of  Healthy 
16  Q.  B.  D.  446,  C.  A.  A  party  will  not  be  permitted  to  recoyer  either 
for  work  and  labour  done,  or  materials  provided,  where  the  whole  combined 
forms  one  entire  subject-matter  made  m  violation  of  the  provieionB  of  an 
Act  of  Parliament.  BmsUy  y.  Bignold,  5  B.  &  A.  335.  Thus  a  printer, 
who  made  a  false  affidavit  tiiat  he  was  sole  proprietor  of  a  paper,  could 
not  sue  the  real  proprietors  for  the  printing,  or  for  any  matter  connected 
with  its  circulation.  Stephen*  y.  Bobinson^  2  C.  &  J.  209;  38  Geo.  3,  c.  78, 
s.  2.  And  the  proprietor  of  a  newspaper  could  not,  before  the  filing  of 
the  affidavit  directed  by  the  statute,  recover  upon  a  contract  for  the 
printing  of  the  paper.  Houston  v.  Mills,  1  M.  &  Bob.  325.  So  the  printer 
of  an  immoral  and  libellous  book  cannot  maintain  an  action  for  his  bill 
against  the  publisher  who  employed  him.  Poplett  y.  StockdeUe,  By.  &  M. 
337  ;  and  see  Coates  v.  Hatton,  3  Stark.  61,  and  Clay  y.  Tales,  1  H.  &  N. 
73;  25  L.  J.,  Ex.  237,  ante,  p.  558.  A  promise  to  indemnify  tiie  plaintiff, 
in  consideration  of  the  plaintiff  having  published  a  libel,  and  defended 
an  action  brought  against  him  for  that  lioel,  at  the  defendant's  request, 
is  void.  Shackell  v.  Rosier ,  2  N.  G.  634.  A  contract  which  amounts  to 
maintenance  is  illegal,  and  cannot  be  enforced.  S.  0. ;  see  Bradlaugh  y. 
Newdegate,  11  Q.  B.  D.  1,  and  cases  there  cited.  A  promise  by  a  dii^Bctor 
of  a  railway  company.  A.,  that  the  company  would  indemnify  the  pro- 
moters of  another  railway  company  if  they  failed  in  obtaining  a  biU  in 
parliament  is  illegal,  the  company  A.  havmg  no  power  by  its  Act  so  to 
apply  their  funds,  and  no  action  Les  on  such  promise.  McKgregor  y.  Deal 
&  Dover  By,  Co,,  18  Q.  B.  618;  22  L.  J.,  Q.  B.  69,  Ex.  Ch.  But  an 
agreement  by  a  railway  company  with  a  landowner  to  pay  him  a  sum  of 
money  on  the  passing  of  a  bill  for  extending  the  powers  of  the  company, 
if  he  withdrew  his  opposition  to  it,  is  legal.  Taylor  v.  Chichester  &  Mid- 
hurst  By,  Co.,  L.  B.,  4  H.  L.  628.  A  person  who  has  expended  money 
for  the  purposes  of  an  unlicensed  theatre  cannot  recover  against  another 
at  whose  request  he  expended  the  money,  and  who  participated  in  the 
profits.  De  Begnis  v.  Armistead,  10  Bing.  107.  Where  a  contract  with  a 
company  ia  uUra  vires,  it  is  absolutely  void,  whether  the  company  be 
formed  under  the  Companies  Act,  1862 ;  Biehe  y.  Ashbury  By.  Carrictge^ 
Ac.  Co.,  L.  B.,  7  H.  L.  653;  or  by  statute.  Wenlock,  Ly.  y.  Biver  Dee  Co., 
10  Ap.  Ca.  354,  D.  P. 

.  A  company  of  more  than  20  members,  formed  after  Nov.  1st,  1862, 
haying  for  its  object  the  acquisition  of  gain  by  the  company  or  its  members, 
is  ill^^,  unless  registered  imder  the  Companies  Act,  1862,  or  unless 
formed  under  some  other  statute  or  letters  patent,  or  it  be  a  mining 
company,  imder  the  jurisdiction  of  the  Stannaries ;  see  sect.  4 ;  and  no 
action  will  lie  in  respect  of  services  rendered  in  forming  or  canying  out 
the  objects  of  such  company  if  unregistered.  In  re  8.  Wales  AtlanUe 
Steamship  Co.,  2  Ch.  D.  763,  C.  A.  Aad  a  promissory  note  giyen  to  such 
a  companjr  as  security  for  a  loan  made  by  it  in  ihe  course  of  carrying 
on  its  business,  is  given  for  illegal  consideration.  Shaw  y.  Benson,  11 
Q.  B.  D.  563,  C.  A.  A  mutual  marine  insurance  company,  of  which 
persons  become  members  by  effecting  a  mutual  policy  of  insuranoe,  is 
within  this  section.  In  re  Padstow,  &c.  Assur.  Assoc.,  20  Ch.  D.  137,  C.  A. 
So  a  mutual  loan  socie^.    Shaw  v.  Benson,  supra.     See  further  hereon 

Smith  V.  Anderson,  15  Ch.  D.  247,  C.  A.;  In  re  Siddall,  29  Ch.  D.  1,  C.  A. 
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A  money  dub  fonned  with  less  than  20  members  becomes  illeeal  when 
the  niunocur  exceeds  20.  Ex  pte.  PoppleUm,  14  Q.  £.  D.  379.  As  to  ther 
effect  of  registration  on  prior  transactions,  vide  S.  C.  An  unregistered 
association  constituted  before  Nov.  1st,  1862,  in  which  there  was  a  con- 
tinuous change  of  members,  was  held  not  to  be  formed  on  each  such 
change,  within  sect.  4.  Shaw  y.  Simmons^  12  Q.  B.  D.  117.  As  to  the 
illegfdity  of  a  contract  by  a  company  in  liquidation  by  reason  of  sect.  131, 
see  Hire  Purchaae  Furnishing  Co,  y.  RicheM^  20  Q.  £.  D.  387,  C.  A.,  cited 
anU^  p.  94. 

Money  paid  by  the  plaintiff  as  the  price  of  a  patent  right,  which  he 
knew  did  not  exist,  but  bought  for  the  puipose  of  reselling  to  a  company 
to  be  formed  by  him,  cannot  be  recoyered.  Beghie  y.  Phosphate  Sewage 
Co.,  L.  B.,  10  a  B.  491 ;  1  Q.  B.  D.  679,  G.  A.  So  money  deposited 
with  an  agent,  and  expended  b;^  him  in  illegal  disbursements,  cannot  be 
recoyered  from  him  by  his  principal,  if  the  principal  was  at  the  time  aware 
of  the  illegal  disbursements,  or  assented  to  them.  Bayntun  y.  Cattle,  1 
M.  &  Bob.  26d.  Payments  made  by  an  election  agent  or  sub-agent,  other 
than  the  expense  agent  of  a  parliamentary  candidate,  A.,  cannot  be  reco- 
yered from  A.,  such  payments  being  illegal  under  stat.  26  &  27  Yict.  o.  29, 
8.  2.  In  re  Parker,  21  Oh.  D.  408,  C.  A.  A  London  broker  could  not 
maintain  an  action  for  commission  for  buying  and  selling  stock,  &c.y 
unless  duly  licensed  by  the  mayor,  &c.,  of  me  city  of  London,  pursuant 
to  6  Anne,  c.  68  (c.  16,  Ruff.),  imtil  the  repeal  of  sect.  4  by  50  &  51  Yict. 
c.  59 ;  Cope  y.  Rowlands,  2  M.  &  W.  149 ;  nor  for  sale  of  shares  in 
a  company,  British  or  foreign.  Smith  y.  Lindo,  4  C.  B.,  N.  S.  395; 
6  0.  B.,  N.  8.  587 ;  27  L.  J.,  0.  P.  335,  Ex.  Oh.  But  he  might  re- 
coyer  money  paid  by  him  to  the  seller  on  account  of  his  principal,  for 
whic^  the  broker  is,  by  usage,  liable  as  a  principal.  S.  C.  Money  lent  for 
the  express  purpose  of  playing  at  an  illegal  game,  such  as  hazard; 
M'Kinnell  y.  RmnBtm,  3  M.  &  W.  434 ;  or  for  illegally  settling  stock- 
jobbing transactions ;  Cannan  y.  Bryce,  3  B.  &  A.  179 ;  cannot  be  re- 
coyered back.  See,  howeyer,  Pearce  y.  Brooke,  L.  R.,  1  Ex.  213,  219,  per 
Martin,  B. ;  and Bagot  y.  AmoU,  LB.,  1  0.  L.  1,  0.  P.  But  monej lent 
to  enable  the  borrower  to  pay  a  bet  already  lost,  is  not  lent  on  an  ille^ 
consideration  within  the  stiat.  5  &  6  Will.  4,  c.  41.  Ex  pte.  Pvke,  8  Ch.  I). 
754,  C.  A.  Money  paid  at  the  request  of  the  defendant  in  fulfilment  of  a 
wagering  or  other  yoid  contract  may  be  recoyered.  Roaewame  y.  Billing, 
15  C.  B.,  N.  S.  316;  33  L.  J.,  C.  P.  55;  Read  y.  Anderson,  10  Q.  B.  D. 
100 ;  13  Q.  B.  D.  779,  C.  A. ;  Seymour  y.  Bridge,  14  Q,  B.  D.  460,  cited 
ante,  p.  567.  A  broker  or  agent  cannot  sue  for  commission  in  respect  of 
a  sale  mentioned  in  an  instroment  made  by  him,  and  not  duly  stamped  as 
required  by  the  Stamp  Act,  1870,  s.  69,  ante,  p.  245 ;  nor  can  an  insurance 
Inroker  recoyer  brokerage  or  premiums  in  recroect  of  an  unstamped  policy, 
ante,  p.  262.  As  to  wagers,  see  now  8  &  9  Yict.  c.  109,  s.  18,  vic£s  ante, 
p.  589,  and  with  reference  to  sales  of  stock,  vide  ante,  p.  555.  As  to  the 
validity  of  a  bond  giyen  for  racing  debts,  see  Buhb  y.  Yelverton,  L.  B.,  9 
Ex.  471.  By  the  ^t.  51  &  52  Yict.  c.  8,  s.  20,  ante,  p.  219,  conditions  of 
SflJe  ayoiding  stamp  objections,  and  contracts  for  assuring  or  indemnify- 
ing agsdnst  nability  on  the  ground  of  absence  of  stamp  on  any  instrument 
executed  after  May  16th,  1888,  are  yoid. 

It  is  an  answertoanactionfor  refusing  to  allow  the  plaintiff  to  use  rooms 
pursuant  to  agreement  that  he  intended  to  use  them  for  the  deliyery  of 
olasphemous  kctures.  Cowan  y.  Milhoum,  L.  B.,  2  Ex.  230.  The  de-» 
fendant  is  entitled  to  justify  his  refusal  on  this  ground,  although  at 
the  time  of  the  breach,  he  assigned  a  different  reason  to  the  plamtiff. 
S.O. 
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No  action  lies  for  fhe  value  of  goods  knowin^y  sold  for  illegal  par- 
poses — as  brewers'  drugs ;  LangUm  y.  Hughes^  1 M.  &  S.  593;  or,  formerly, 
for  bricks  under  statutable  size ;  Law  y.  Hodson,  11  East,  300.  See  also 
Chulight  A  Co*e  Go.  y.  Turner,  6  N.  0.  666 ;  6  N.  0.  324,  £z.  C9i.  A 
coUateral  security  giyen  for  payment  of  the  purchase-money  of  land, 
knowingly  sold  for  the  purpose  of  resale  by  lottery,  is  illegal ;  Fuher  y. 
Bridges,  3  E.  &  B.  642 ;  22  L.  J.,  Q.  B.  270;  and  this  though  the  seca- 
ritybe  by  deed.  Id, 

Where  the  party  seeking  to  enforce  the  contract  has  been  guilty  of  con- 
trayening  a  law  made  for  the  purposes  of  the  reyenue  only,  it  has  been 
held  that  this  is  not  such  an  illegality  as  will  preyent  him  from  reooyering 
at  law  on  the  contract;  as  where  seyeral  partners  sued  the  defendant  for 
the  price  of  spirituous  liquors  sold,  it  was  held  that  the  omission  of  1^ 
name  of  one  of  them  in  the  licence  to  carry  on  the  business  of  distillers  was 
no  answer.  Brown  y.  Duncan,  10  B.  &  C.  93,  and  cases  there  cited.  The 
question  is,  whether  the  legislature  has  either  expressly  or  hy  implicatian 

Srohibited  the  contract  P  if  not,  a  breach  of  the  law  regulating  &e  yen- 
or's  trade  may  expose  the  firm  to  penalties,  but  does  not  necessarily  ayvnd 
a  contract  of  sale  oy  him.  Smith  y.  Mawhood,  14  M.  &  W.  452 ;  Bailey 
y.  Harris,  12  Q.  B.  905.  Non-deliyeryof  a  ticket  to  the  purchaser  of  cobIb 
in  London,  as  required  by  1  &  2  Yict.  c.  101,  s.  3,  disables  the  yendorfrom 
reooyering  the  price.  Cundell  y.  Dawson,  4  0.  B.  376.  The  Weights  axid 
Measures  Act,  1889  (52  &  53  Vict.  c.  21,  s.  21),  contains  a  similar  ptoyision 
which  is  general  in  its  operation. 

"  Any  contract  or  engagement  haying  a  tendency,  howeyer  digrht,  to 
affect  tne  administration  of  justice  is  illegal  and  yoid."  EgerUm  y.  Earl 
Broumlow,  4H.  L.  C.  1,  161;  23  L.  J.,  Oh.  348,  386,  per  Ld.  Lyndhurst; 
Lound  y.  Qrimwade,  39  Oh.  D.  605.  Thus  an  agreement  not  to  prosecute 
for  a  criminal  offence  is  illegal.  S.  0. ;  Keir  y.  Lehman,  9  Q.  B.  371 ,  &c.  Oh. ; 
Williams  y.  Bailey,  L.  R.,  1  H.  L.  200.  The  rule  extends  eyen  to  a 
nuisance  occasioned  by  the  obstruction  of  a  highway;  WindhUl  Local 
Board  of  Health  y.  Vint,  45  Oh.  D.  351,  O.A. ;  and  the  consent  of  the 
judge,  who  tried  the  case,  to  a  compromise  of  the  j^rosecution  is  imma- 
terial. S.  0. ;  Keir  y.  Leeman,  supra.  But  securities  giyen  to  a  cre- 
ditor, by  a  debtor  whose  debt  has  been  contracted  imder  circumsfcanoes 
that  might  haye  rendered  him  liable  to  a  prosecution,  may  be  enforced, 
unless  they  were  giyen  in  pursuance  of  an  agreement  to  stifle  it.  Flower 
y.  Sadler,  10  Qt,  B.  D.  572,  0.  A. 

Where  a  contract  is  made  for  the  performance  of  an  illegal  act,  know- 
ledge that  the  act  is  illegal  is  not  material,  and  the  contra^  is  yoid ;  but 
where  the  contract  is  capable  of  being  legally  performed,  it  can  only  be 
ayoided  by  showing  a  wicked  intention  to  hvesHk  the  law ;  and  for  this  pur- 

n  knowledge  of  what  the  law  is  becomes  material.  Waugh  y.  Morris, 
L,  8  Q.  B.  202. 
A  foreigner  selling  and  deliyering  goods  abroad  to  a  British  subject  may 
recoyer  the  price,  although  he  knows  at  the  time  of  the  sale  and  deliyery 
that  the  buyer  intends  to  smuggle  them  into  this  country,  proyided  he 
takes  no  actual  part  in  the  ille^  adyenture,  as  by  packing,  &c.  PeUeoat 
y.  Angell,  2  0*  M.  &  B.  311.  A  brewer  deliyering  beer  to  an  unlioensed 
keeper  of  the  public-house,  may  maintain  an  action  against  him  for  the 
price.  Brooker  y.  Wood,  5  B.  &  Ad.  1052.  A  municipal  corporation  may 
be  sued  for  money  lent,  though  for  purposes  which  were  ultra  vires,  and 
though  secured  by  a  coyenant  in  a  mortgage,  which  they  had  made  without 
the  consent  of  the  treasury,  as  required  by  stat.  5  &  6  WilL  4,  c  76. 
Payne  y.  Brecon,  Mayor  of,  3  H.  &  N.  572;  27  L.  J.,  Ex.  495.  So  if 
trustees  lend  their  trust  money  to  A.  they  may  recoyer  it  from  A., 
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although  such  loan  be  ultra  vires.     CoUman  y.  Coltman,  19  Oh.  D.  64, 
0.  A. 

If  a  foreigner  contract  abroad  with  an  Englishman  to  do  an  act  legal 
there,  but  illegal  in  England,  as  to  buy  slaves  of  him,  the  foreigner  may 
sue  here  on  the  contract.  Santos  y.  lUidge,  8  0.  B.,  N.  S.  861 ;  29  L.  J., 
0.  P.  348,  Ex.  Oh..  The  principle  of  this  case  seems  to  haye  been  oyer- 
looked  in  Bousillon  y.  Bousillonf  14  Oh.  D.  351,  cor.  Fry,  J. 

lUegalUy-'WeighU  and  Measures  Ads,  1878, 1889.]  Under  41  &  42  Vict. 
C.49,  s.  19,  ''eyery  contract,  bargain,  sale,  or  dealing,  made  or  had  in 
the  United  Kingdom  for  any  work,  goods,  wares,  or  merchandise,  or  other 
thing  which  has  been  or  is  to  be  done,  sold,  deliyered,  carried,  or  agreed 
for  by  weight  or  measure,  shall  be  deemed  to  be  made  and  had  accord- 
ing to  one  of  the  imperial  weights  or  measures  ascertained  by  this  Act, 
or  to  some  midtiple  or  part  thereof,  and  if  not  so  made  or  had  shall  be 
yoid,"  and  by  sect.  2d,  any  contract,  bargain,  sale,  or  dealing,  made  by 
any  false  weight,  measure,  scale,  &c.,  shall  be  yoid.  See  52  &  53  Yict. 
c.  21,  s.  6,  which  confers  on  the  Board  of  Trade  power  to  make  new  de- 
nominations of  standards,  for  the  measurement  of  electricity,  temperature, 
pressure,  or  grayities. 

Illegality — Sale  of  spirituous  liquors.^  By  the  Tippling  Act  (24  Gfeo.  2, 
0.  40J,  s.  12,  no  person  shall  maintain  any  action  for  any  sum,  aebt  or  de- 
mana  whatsoeyer,  for  or  on  account  of  any  spirituous  liquors,  unless  sudi 
debt  shall  haye  been  really  and  bond  fide  contracted  at  one  time  to  the 
amoimt  of  20s.  or  upwards ;  nor  shall  any  item  in  any  account  or  demand 
for  such  liquors  be  allowed  where  the  liquors  delivered  at  one  time,  and 
mentioned  in  such  item,  shall  not  amount  to  the  full  yalue  of  20s,  at  the 
least,  and  that  without  fraud  or  covin,  and  where  no  part  of  the  liquor  so 
sold  shall  have  been  returned,  or  agreed  to  be  returned,  directly  or  in- 
directly. This  statute  is  repealed,  by  the  25  &  26  Yict.  c.  38,  as  to  **  liquors 
to  be  consumed  elsewhere  than  on  tne  premises  where  sold,  and  delivered 
at  the  residence  of  the  purchaser  thereof,  in  quantities  not  less  at  any  one 
time  than  a  reputed  qiiart."  The  Act  extends  to  the  case  of  a  person  who 
purchases  liquors  in  small  quantities  to  retail  them  again ;  as  the  keeper 
of  an  eating-house.  Huqhes  v.  Dom,  1  Q.  B.  294.  And  also  to  the  case 
of  a  tavern-keeper's  bill  m  which  there  are  items  for  spirite  supplied  to 
the  defendant's  gueste.  Bumyeat  v.  Hutchinson,  b  B.  &  A.  241.  And  a 
bill  of  exchange,  part  of  the  consideration  for  which  is  spirituous  liquor 
sold  in  less  quantities  than  of  20«.  yalue  was  held  to  oe  wholly  yoid. 
Scott  V.  GiUmore,  3  Taunt.  226 ;  Qaitskill  v.  Oreathead,  1  D.  &  By.  359. 
But  where  a  bill  for  6^.  had  been  accepted  by  an  officer  in  payment  of 
small  quantities  of  spirits,  under  20s.,  supplied  for  recruite  under  the 
defendant's  command,  the  bill  was  held  valid.  Spencer  v.  Smith,  3 
Oamp.  9.  Drunkenness  being  a  punishable  offence,  a  publican  cannot 
recover  for  beer  furnished  to  the  defendant  after  he  has  become  intoxi- 
cated by  drinking  in  his  public-house.    Brandon  v.  Old,  3  0.  &  P.  440. 

The  County  Oourte  Act,  1888  ^51  &  5^  Yict.  c  43),  s.  182,  provides  that 
no  action  shall  *' be  brought  or  oe  maintainable  in  any  coimty  or  other 
oourt  to  recover  any  debt  or  sum  of  money  alleged  to  be  due  in  respect  of 
the  sale  of  any  ale,  porter,  beer,  dder,  or  perry,  which  was  consumed  on 
the  premises  where  sold  or  supplied,  or  in  respect  of  any  money  or  goods 
lent  or  supplied,  or  of  any  security  given,  for,  in,  or  towards  the  obtain- 
ing of  any  such  ale,"  &c. 

Uleyality—Sale  on  Sunday."]  By  the  Lord's  Day  Act  (29  Gar.  2,  c.  7), 
8. 1,  "  no  tradesmen,  artificer,  workman,  labourer,  or  other  person  what- 
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soever  shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  (heir 
ordinary  callings,  upon  the  Lord's  d!ay,  or  any  part  thereof,  works  of 
necessity  and  charity  only  excepted."  Upon  this  statute  it  has  been  held 
that  a  horse-dealer  cannot  maintain  an  action  upon  a  oontroct  for  the  sale 
and  warranty  of  a  horse  made  by  him  upon  a  Sunday.  Fenndl  t.  Bidler, 
5  B.  &  G.  408.  But  where  A.,  not  knowing  that  B.  was  a  horse-dealer, 
made  an  oral  barg^ain  with  him  on  a  Sunday  for  the  purchase  of  a  horse, 
and  the  price,  wmch  was  above  10^.,  was  then  specified,  and  the  horse 
warranted,  but  it  was  not  delivered  till  the  following  Tuesday,  when  the 
money  was  paid,  it  was  held  that  there  was  no  complete  contract  till  the 
delivery  of  the  horse,  and  consequently  that  the  contract  was  not  void 
under  the  statute.  Bloxaome  v.  Williams,  3  B.  &  G.  232 ;  see  Norton  v. 
Powell,  4  M.  &  Gr.  42,  and  Beaumont  v.  Brengeri,  5  G.  B.  301.  Though 
the  contract  was  made  by  an  agent,  and  the  objection  is  taken  by  ue 
party  at  whose  request  it  was  entered  into  on  the  Sunday,  it  cannot  be 
enforced.  Smith  v.  Sparrow,  4  Bing.  84.  But,  where  goods  were  boufi^ht 
on  a  Sunday,  and  the  purchaser  afterwards,  while  tiie  goods  were  inhis 
possession,  made  a  promise  to  pay  for  them,  it  was  h^d  that  the  seller 
was  entitled  to  recover  on  a  quantum  meruit,  Williams  v.  Paul,  6  Bing. 
653.  The  statute  does  not  make  every  work  Xsr  business  done  on  the 
Sundayillegal ;  but  only  carrying  on  trade  and  ordinary  caUings  on  that 
day.  Therefore  the  hirmg  of  a  servant  by  a  farmer  on  a  Sunday  is  good. 
B.  V.  Whitnash,  7  B.  &  G.  596 ;  see  also  Scar/e  v.  Morgan,  4  M.  &  W. 
270,  and  Begbie  v.  Levi,  1  G.  &  J.  180.  So  is  a  guarantee,  eiven  for  the 
faithful  services  of  a  tradesman's  traveller ;  Norton  v.  Poweu,  supra  ;  and 
a  contract  for  enlisting  a  soldier.  WoUon  v.  Oavin,  16  Q.  B.  48 ;  20  L.  J., 
Q.  B.  73.  A  farmer  does  not  come  within  the  provisions  of  t^s  statute. 
B,  V.  Silvester,  33  L.  J.,  M.  G.  79,  Q.  B. 

Illegality — ConJtra4:i  hy  or  concerning  hankrupt,^  The  Bankruptcy  Act, 
1883,  contains  no  provisions  avoiding  contracts  made  for  the  payment  of 
debts  barred  by  bcmkruptcy,  or  securities  given  to  induce  the  forbearance 
of  creditors  pending  proceedings  in  bankruptcy;  but  any  agreement 
whereby  proceedings  in  bcmkruptcy,  or  the  distribution  of  the  assets  is 
affected,  is  void  as  against  the  policy  of  the  law.    Thus  a  promissory  note 

g'ven  by  a  third  person  to  a  creditor  in  order  to  induce  him  to  forbear 
om  opposing  an  insolvent's  petition,  was  void.  Hills  v.  Mitson,  8  Exdu 
751;  22  L.  J.,  Ex.  273;  Hally.  Dyson,  17  ft.  B.  785;  21  L.  J.,  Q.  B. 
224.  So  a  guarantee  given  to  a  creditor  to  induce  him  to  accept  a  com- 
position ;  McKewan  V.  Sanderson,  L.  B.,  20  E<^.  65 ;  or  to  secure  the  pay-* 
ment  of  notes  given  for  the  like  purpose,  is  void.  Clay  v.  Bay,  17  C.  B., 
N.  S.  188;  GeereY,  Mare,  2  H.  &  G.  339;  33  L.  J.,  Ex.  50.  See  also 
Kearley  v.  Thomson,  ante,  p.  591.  An  agreement  of  this  kind,  otherwise 
illegal,  was  not  the  less  void  because  it  had  been  made  with  the  know- 
ledge of  the  other  creditors,  and  sanctioned  by  the  GommissionerB  in 
Bankruptcy.  EvmphreysY,  Willing,  1  H.  &  G.  7 ;  32  L.  J.,  Ex.  33,  See 
also  Bladdock  v.  Dobie,  1  G,  P.  D.  265 ;  Bimini  v.  Van  Praagh,  L.  B.,  S 
ft.  B.  1. 

An  agreement  contrary  to  the  policy  of  the  Winding-up  Acts  is  Toid. 
EllioU  V.  Bichardson,  L.  B.,  5  G.  P.  744, 

Illegality — Contract  in  restraint  of  trade,"]  All  restraints  upon  trade  are 
bad  as  being  in  violation  of  public  policy,  unless  they  are  natural  and  not 
unreasonable  for  the  protection  of  the  parties  in  dealing  l^ally  with  some 
subject-matter  of  contract.  The  principle  is  that,  though  every  Tn^Ti  is 
to  remain  at  liberty  to  work  for  himself;  yet  when  he  has  obtained  some* 
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thing  lie  wants  to  eell,  he  should  be  at  liberty  to  sell  it  to  the  best  adyan- 
tage,  and  for  this  purpose,  must  be  able  to  preclude  himself  entering  into 
oomi)etition  with  the  purchaser.  In  such  case  a  stipulation,  however 
restrictive,  will  be  good  if  the  restriction  is  not,  in  the  judgment  of  the 
court,  unreasonable,  having  regard  to  the  subject-matter  of  the  contract. 
Leather  Clcih  Co,  v.  Lorsont,  L.  E.,  9  Eq.  345,  353,  354,  per  James*  V.-O. 
Thus  a  contract  to  restrain  a  man  from  trading  at  all,  or  if  made  without 
consideration,  is  illegal  and  void,  as  against  public  policy ;  but  a  contract 
in  which  the  restraint  is  limited  in  respect  of  time  or  space  is  legal,  if 
founded  on  good  consideration.  Mitchell  v.  Reynolds^  1  P.  Wms.  181 ;  1 
Smith's  L.  C.  The  court  will  not,  however,  inquire  into  the  adequacy  of 
the  consideration.  Pilkington  v.  Scott^  15  M.  &  W.  657,  660,  per  Alder- 
son,  B. ;  Collins  v.  Lockcy  4  Ap.  Ca.  674,  686,  per  P.  0.  Where  the  re- 
striction is  divisible  and  is  good  as  to  part,  and  bad  as  to  the  rest,  the 
court  will  give  effect  to  the  former  part.  Price  v.  Oreen,  6  M.  &  W.  346, 
Ex.  Gh.  Numerous  cases  are  reported  as  to  what  contracts  have  been 
adjudged  to  be  reasonable ;  an  enumeration  of  them  would  be  beyond  the 
scope  of  the  present  work :  they  will  be  found  collected  in  the  notes  to 
Mitchell  V.  BeynoldSf  1  Smith's  Lead.  Cas. ;  see  also  Collins  v.  Locke, 
supra. 

It  may  be  observed  that  in  a  contract  not  to  carry  on  a  trade  within  a 
specified  distance,  the  distance  is  to  be  measured  "  as  the  crow  flies,"  i.e., 
by  a  straight  line  on  a  map,  and  not  by  the  nearest  mode  of  practicable 
access.     Mouflet  v.  Cole,  L.  E.,  8  Ex.  32,  Ex.  Ch. 

As  to  trade  unions,  see  stat.  34  &  35  Yict.  c.  31,  ss.  3,  4,  and  Bighy  v. 
Connol,  14  Ch.  D.  432;  and  Wolfe  v.  Matthews,  21  Ch.  D.  194,  decided 
thereon. 

Illegality — Immorality,]  One  who  is  a  party  to  an  immoral  contract 
cannot  enroroe  it.  Thus  the  price  of  obscene  and  libellous  prints  cannot 
be  recovered.  Fores  y.  Johnes,  4  Esp.  97.  And  where  an  action  was 
brought  against  the  defendant  for  bo«ml  and  lodging,  and  it  appNeared 
that  she  was  a  prostitute,  and  had  boarded  and  loc^d  with  the  plaintiff, 
who  kept  a  house  of  ill-fame,  and  partook  of  the  profits  of  her  prostitu- 
tion, it  was  held  that  such  a  demand  could  not  be  supported.  Howard  v. 
Hodges,  1  Selw.  N.  P.  13th  ed.,  80.  But  a  person  may  recover  for  goods 
sold  to  a  prostitute,  not  being  evidently  sold  to  enable  her  to  carry  on 
prostitution.  Bowry  v.  Bennet,  I  Camp.  348.  So  where  the  plaintiff  was 
employed  to  wash  clothes  for  a  prostitute,  knowing  her  to  be  such,  and  the 
clothes  consisting  principally  of  expensive  dresses  and  men's  ni^tcaps, 
it  was  held  that  she  was  entitled  to  recover.  Lhyd  v.  Johnwn,  1  B.  &  P. 
340.  So  for  lodgings  let  to  one,  if  not  knowingly  let  for  the  purpose  of 
prostitution.  Crisp  y.  Churchill,  cited  1  B.  &  P.  340 ;  Jennings  v.  Throg^ 
morton^  Ey.  &  M.  251.  But  after  plaintiff  has  become  aware  of  the 
purpose  for  which  they  were  let,  he  cannot  recover.  S.  C. ;  Smith  y. 
iVhite,  L.  E.,  1  Eq.  626.  So  the  hire  for  a  brougham  cannot  be  recovered 
from  a  prostitute  where  the  coachmaker  knew  her  to  be  such,  and  sup- 
plied the  brougham  knowing  it  was  to  be  used  by  her  as  part  of  her 
display  to  attract  men.  Pearce  y.  Brooks,  L.  E.,  1  Ex.  213.  It  is 
imneoessary  that  the  plaintiff  should  have  looked  expressly  to  the  pro- 
ceeds of  the  defendant's  prostitution  for  payment.  Id, ;  overruling,  on 
this  point,  Bowry  v.  Bennet,  supra.  See  Taylor  v.  Chester,  L.  E.,  4  Q.  B. 
3u9. 

Whero  a  bond  has  been  given  by  a  man  to  his  concubine*  it  is  not  to  be 
presumed  from  the  subsequent  continuance  of  the  cohabitation,  that  it 
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mB  given,  to  secure  such  oobabitation,  and  therefore  for  an  immonl  oon- 
sideratiou.     Vallance  y.  Blagden,  26  Ch.  D.  353. 

Infancy, 

That  the  defendant  was  an  infant  at  the  time  of  the  oontraet  made,  is  a 
good  defence,  imless  the  action  be  for  necessaries ;  the  defence  must  be 
specially  pleaded.  Bules,  1883,  0.  xix.  r.  15,  ante,  p.  301.  An  infant 
apprentice,  A.,  cannot  be  sued  by  his  master  for  not  serving  him ;  Gylbert 
y.  Fletcher t  Gro.  Car.  179 ;  nor  be  restrained  from  serdng  anotker  person, 
B.,  contrary  to  the  apprenticeship  agreement;  nor  can  B.  be  restrained 
from  employing  A.  Ih  Francesco  y.  Bamum,  43  Gh.  D.  165.  See  8.  C. 
45  0h.  D.  430. 

Where  the  action,  though  in  form  ex  contractu^  is,  in  fact,  founded  upon 
tori,  infancy  will  be  no  defence.  Burnand  y.  ffaggts,  14  C.  B.,  N.  S.  45 ; 
32  L.  J.,  C.  P.  189.  Thus  an  action  for  money  had  and  receiyed  lies. 
against  an  infant  for  money  which  he  has  appropriated  by  fraod  or  em- 
bezzlement. Bristow  y.  Eastman,  1  Esp.  172.  But  if  the  action  be 
founded  on  mere  fraudulent  representation,  inf ancrr  is  a  defence.  Johnson 
y.  Fye,  1  Sid.  258 ;  see  also  Liverpool  Adelphi  y.  fairhurst,  9  £zch.  422, 
the  case  of  a  feme  coyert.  It  seems,  siuce  t^e  J.  Act,  1873,  to  be  an 
answer  to  the  defence  of  infancy  that  the  infant  fraudulently  repre- 
sented himself  to  be  of  full  age.  Ex  o<«.  Unity  Joint  Stock  Mutual 
Banking  Aasociaiion,  3  D.  G.  &  «f.  63 ;  27  Ij.  J.,  Bli^.  33 ;  see  cases  cited 
in  Lempriere  y.  Lange,  12  Gh.  D.  675. 

In  cidculating  age  fractions  of  days  are  disregarded ;  thus  a  person  bom 
on  Sept.  3rd,  becomes  of  age  on  Sept.  2nd,  21  years  afterwards.  Anon., 
cited  per  Holt,  G.  J.,  Ld.  fiaym.  480;  1096,  S.  GG. ;  Salk.  625,  44.  See 
also  1  BL  Com.  463. 

What  are  necessaries,"]  An  infant  may  bind  himself  for  neoessarieB,  that 
is,  for  meat,  drink,  apparel,  lod^;ing,  medicines,  &c.,  and  also  for  his  good 
teJEMihing  or  instruction.  Go.  Litt  172  a;  Gom.  Diff.  Enfant  (B.  5).  'Rus 
question  of  what  are  necessaries  is  to  be  goyemed  by  the  fortune  and 
circumstances  of  the  infant ;  and  tlie  proof  of  those  circumstances  lies  on 
the  plaintiff.  Per  Ld.  Eenyon,  G.  «!.;  Ford  y.  Fothergill,  I  Bsp.  211; 
Eyder  y.  Wombtoell,  L.  B.,  4  Ex.  32,  Ex.  Gh.,  reyersing  S.  G.,  L.  B.,  S  Ex. 
90.  They  may  be  necessaries  without  being  absolutely  requisite  for  bare 
subsistence.  Peters  y.  Fleming,  6  M.  &  W.  42.  It  is  a  mixed  question  of 
law  and  fact  to  be  left  to  the  jury,  subject  to  the  opinion  of  the  court  as 
to  the  manner  in  whidi  the  jury  naye  exercised  theur  judgment.  Harrittm 
y.  Fane,  1  M.  &  Gr.  550,  553 ;  Wharton  y.  Mackenzie,  5  O.  B.  606.  The 
judge  must  decide  whether  the  case  is  such  as  to  cast  on  the  plaintiff  the 
onus  of  proying  that  the  articles  are  necessaries,  and  then  whether  there 
is  any  evidence  to  satisfy  that  onus ;  if  the  lud^  require  such  eyidenoe, 
and  the  plaintiff  do  not  produce  any,  the  judge  is  bound  to  nonsuit,  and 
ought  not  to  leaye  the  case  to  the  jury.  Ryder  y.  WomhweU,  L.  B.,  4  Ex. 
40,  per  Ex.  Gh.  An  infant,  a  captain  in  the  army,  has  beeoi  held  liaUe 
for  a  livery  ordered  by  him  for  his  servant ;  but  not  for  cockades  for  the 
soldiers  of  his  company.  Hands  v.  Slaney,  8  T.  B.  578 ;  and  see  Coates  y. 
Wilson,  5  Esp.  152.  So  an  infant  may  contract  to  pay  a  fine  due  upon  his 
admission  to  a  copyhold  estate ;  Evelyn  y.  Chichester,  3  Burr.  171 7 ;  or  for 
necessaries  supplied  to  his  wife.  Turner  v.  Trisby,  1  Str.  168 ;  B.  N.  P. 
155.  A  fair  contract  for  work  and  labour  to  be  done  by  him  is  binding. 
Wood  V.  Fenxvick,  10  M.  &  W.  195 ;  Cooper  y.  Simmons,  7  H.  &  N.  707; 
31  L.  J.,  M.  G.  138;  Leslie  y.  Fitzpatrick,  3  Q.  B.  D.  229.     But  not  if 
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such  contract  be  inequitable ;  S.  C. ;  R,  y.  Lord^  12  Q.  B.  757 ;  as  if  bis 
master  reagrvee  a  ligjiit  to  rtop  wages  at  will;  S.  G.  See  MeakinT*  MorrUy 
12  Q.  B.  D.  352 ;  De  Francesco  y.  Bamum,  45  Gh.  D.  430. 

In  an  action  for  a  trousseau  supplied  to  a  female  infant  before  her 
marriage,  it  was  held  that  the  true  test  of  whether  the  goods  supplied  were 
necessaries  was  the  real  position  of  the  future  husband  in  society,  and  not 
the  apparent  or  assumed  condition  he  might  take  upon  himself.  Stacy  y. 
Fifth,  16  L.  T.,  N.  8.  498,  Lush,  J.  A  female  infant  who  has  no  property 
of  her  own  to  settle  may  contract  with  a  solicitor  for  the  expenses  of  a 
marriage  settlement.  Mdpa  y.  Clayton,  17  G.  B.,  N.  S.  553;  34  L.  J., 
G.  P.  1.  So  she  may  bind  herself  for  the  expenses  of  her  husband's 
funeral  though  he  left  no  assets.     Chappie  y.  Cooper,  13  M.  &  W.  252. 

It  is  not  material  to  the  defence  whetner  the  infant  was  in  fact  supplied 
by  his  friends  with  an  allowance  sufficient  to  buy  all  necessaries  with  ready 
money.  Bwrghart  y.  Hail,  4  M.  &  W.  727.  Nor  is  it  a  condition  precedent 
to  reooyery  that  the  plaintifF  should  haye  made  inquiry  as  to  the  neoessi^ 
of  the  articles  sold  before  he  supplied  them.  Brayehaw  y.  Eaton,  5  N.  U. 
231 ;  S.  G.,  7  Scott,  183 ;  DalUm  y.  Gib,  5  N.  G.  198.  In  order  to  rebut 
the  eyidenoe  that  the  goods  supplied  to  him  were  necessaries,  the  defen- 
dant may  show  that  he  was  abeady  supplied  with  a  sufficiency  of  similar 
goods,  although  this  was  not  known  to  tne  plaintiff.  Bainhridge  y.  Picker^ 
ing,  2  W.  Bl.  1325;  Brayehawx.  Eaton,  7  Scott,  183 ;  Foster  y.  Redgrave, 
L.  B.,  4  Ex.  35,  n.,  Q.  B. ;  Barnes  y.  Toye,  13  Q.  B.  D.  410 ;  Johnstone  y. 
Marks,  19  Q.  B.  D.  509,  cor.  M.  B.  &  L.  JJ.,  dissenting  on  this  point 
from  Rt/der  y.  Wombwdl,  L.  B.,  3  Ex.  90.  In  Bainhridge  y.  Pickering^, 
supra,  it  was  held  that  a  female  infant  residing  with  her  mother  and 
aupplied  by  her  with  necessaries  could  not  be  liable  at  aU,  as  it  was  for 
the  mother  to  decide  what  articles  were  necessaries  for  her  daughter. 

What  are  not  necessaries,']  Although  an  infant  may  enter  into  a  partner- 
ship! he  will  not  be  liable  for  the  contracts  of  the  partnership  made  during 
his  infancy ;  but  he  will  be  liable  upon  such  contracts  maae  after  his  full 
age  unless  he  notifies  his  disaffirmance  of  the  partnership.  Ooode  y. 
garrison,  5  B.  &  A.  147,  Ex.  Gh.  An  iufant  is  not  liable  upon  an  account 
stated,  eyen  though  it  appears  to  be  for  necessaries ;  nor  can  the  account 
stated  be  used  as  eyidence  by  way  of  admission  on  the  part  of  the  defen- 
dant to  show  that  necessaries  haye  been  supplied  to  that  amoimt.  Ingle-' 
dew  y.  Douglas,  2  Stark.  36.  Nor  is  he  liable  for  money  lent,  though  it 
has  been  liud  out  in  necessaries.  Darby  y.  Boucher,  1  Salk.  279 ;  Probart 
y.  Knouth,  2  Esp.  472,  n.  And  now  see  Infants'  Belief  Act,  1874,  s.  1,  post, 
p.  644.  He  is  not  liable  on  a  bill  of  exchange  though  giyen  for  neces- 
saries. Williamson  y.  Watts,  1  Gamp.  552.  But  he  is  liable  on  a  bill 
accepted  by  hi-m  after  21,  though  mrawn  before.  Stevens  y.  Jackson,  4 
Gamp.  164.  Where  goods,  not  being  necessaries,  are  deliyered  to  a 
carrier  for  an  infant,  the  infant  cannot  be  diarged  though  the  goods  do 
not  reach  him  till  after  he  is  of  age.  Griffin  y.  Langfield,  3  Gamp.  254. 
An  infant  cannot  be  sued  on  a  warranty  of  a  horse.  Howlett  y.  naswell, 
4  Gamp.  118.  An  infant  lieutenant  in  the  nayy  is  not  liable  for  the  price 
of  a  clu*onometer,  he  being  out  of  emplo^nent  at  the  time  of  its  being 
furnished.  Berolles  y.  Ramsay,  Holt,  N.  r.  77.  Dinners,  confectionery, 
and  fruit,  supplied  to  an  undergraduate  out  of  college,  are  not  primd  facie 
necessaries.  Brooker  y.  Scott,  11  M.  &  W.  67 ;  Wharton  y.  Mackenzie,  and 
Cripps  y.  Hills,  5  Q.  B.  606.  And  articles  supplied  cannot  be  considered 
as  suitable  necessaries  if  they  are  merely  of  an  ornamental  character,  as 
gold  rings,  &c. ;  see  Peters  y.  Fletrting,  6  M.  &  W.  42,  per  cur, ;  or  betting 
Books.     Jenner  y.   Walker,  19  L.  T.,  N.  S.  398,  cor.  Gockbum,  G.  J. 
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Cigars  and  tobaoco  cannot  be  necessaries  in  the  absence  of  special  ciicnm- 
stances  rendering  them  necessary,  medicinally  or  otherwise,  for  tiie  infant. 
Bryant  v.  Richardson,  L.  E.,  3  Ex.  93,  n.,  and  see  Ryder  v.  Wombwdl, 
ante,  p.  642. 

If  issue  be  joined  on  the  goods  being  necessaries,  the  plaintiff  need  not 
prove  that  all  are  necessaries,  but  may  recoyer  pro  tanto.  Per  ctar.  in 
Tapley  v.  WaintuHght,  5  B.  &  Ad,  399. 

Ratification  of  ^promise  after  full  age,"]  A  contract  by  an  infant,  oHier 
than  for  necessaries,  was  formally  voidable  only,  not  void,  and  was  there- 
fore capable  of  being  ratified  by  him  after  he  liad  attained  his  majority ; 
but  now  by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62).  s.  1,  "  all 
contracts,  whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods 
supplied  or  to  be  supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infants  shall  be  absolutely  yoid,  provided  always 
that  this  enactment  shall  not  invalidate  any  contract  into  which  an  infant 
may  by  any  existing  or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  now  by  law  are  voidable."  Such  contracts 
are  therefore  no  longer  capable  of  ratification.  This  section  applies  only 
to  the  three  classes  of  contracts  specified  therein.  Duncan  v.  Dixon,  44 
Oh.  D.  211,  dissenting  from  the  dictum  of  Jessel,  M.  B.,  in  Expte,  Jones, 
18  Oh.  D.  109,  122.  Thus,  it  does  not  apply  to  a  contract  in  a  marriage 
settlement.  Duncan  v.  Dixon,  supra.  Where  an  infant  had  agreed  to 
become  tenant  of  a  house  and  to  pay  102L  for  the  furniture  therein,  682. 
of  which  sum  he  paid,  and  had  occupied  the  house  and  used  the  furniture 
for  some  months,  it  was  held  that  he  could  not  recover  h&ck  the  68^  under 
this  section ;  Valentini  v.  Canali,  24  Q.  B.  D.  166 ;  though  semMe,  having 
elected  to  avoid  the  contract,  he  was  entitled  to  have  tiie  contract  declared 
void,  and  a  promissory  note  he  had  given  for  the  balance  of  purchase 
money,  delivered  up.    8.  C. 

By  sect.  2,  '^  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age,  to  pay  any  debt  contacted  during 
infancy,  or  upon  any  ratification  made  aiter  f uU  age  of  any  promise  or 
contract  made  during  infancy,  whether  there  shall  or  shall  not  be  any  new 
consideration  for  such  promise  or  ratification  after  full  age."  This  applies 
to  a  ratification  after  the  passing  of  the  Act,  although  the  promise  was 
made  before  its  passing.  Expte,  Kibble,  L.  B.,  10  Ch.  373.  '  It  applies  to 
an  infant's  promise  to  marry.  Coxhead  v.  Mullis,  3  0.  P.  D.  439.  See 
also  Ditcham  v.  WorrtHl,  5  0.  P.  D.  410.  It  extends  to  a  set-off.  See 
Rawley  v.  Rawley,  1  Q.  B.  D.  460,  C.  A.,  decided  on  similar  words  in 
9  Geo.  4,  0.  14,  s.  5. 

Infant  shareholders,']  The  liability  to  calls  of  infants  holding  shares  in 
joint-stock  and  other  companies  is  considered,  post.  Part  HE.,  Actions  by 
companies,  2 — Special  defences — Infancy. 

If  the  action  be  on  a  contract  for  the  sale  of  shares  by  the  plaintiff  to  the 
defendant,  a  simple  defence  of  infancy  is  enough,  for  an  in&nt  is  not 
compellable  to  complete  an  agreement  to  buy  them. 

Infancy — how  proved,!  Infancy  must  be  proved  by  calling  some  person 
who  can  speak  as  to  tike  time  of  the  defendant's  oirtiu  It  cannot  be 
proved  by  declarations  of  deceased  members  of  his  family  mentioning  the 
time  of  ms  birth.  Haines  v.  Guthrie,  13  Q.  B.  D.  818,  0.  A.,  vide  ante, 
p.  46.    Nor  by  a  certificate  of  birth,  vide  ante,  p.  126.    Nor  of  baptism^ 
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antey  p.  215.  If  the  defendant  were  of  a«^  when  the  action  was  com- 
menced the  date  of  the  contract  must  be  shown  as  well  as  his  non-age  at 
that  date.  But  where  the  defendant  pleaded  infancy  to  an  action  against 
him  as  acceptor  of  a  bill,  it  was  held  that  the  acceptance  not  being  dated, 
ought  to  be  presumed  to  have  been  made  shortly  after  the  date  of  the  bill 
itself  according  to  the  common  practice,  the  drawer  and  acceptor  not 
living  far  apa^;  therefore,  where  a  bill  at  four  months  was  dated 
9ih  November,  1850,  and  the  defendant  came  of  age  in  March,  1851, 
the  jury  rightly  presumed  that  he  was  not  of  age  when  he  accepted. 
RoherU  v.  Bethdly  12  C.  B.  778 ;  22  L.  J.,  0.  P.  69. 

Insanity, 

It  is  not  a  good  defence  that  the  defendant,  at  the  time  of  the  contract 
entered  into,  was  of  unsound  mind,  unless  the  plaintiff  knew  of  it,  and 
took  advantage  of  that  circumstance  to  impose  upon  him.  Brovone  v. 
Joddrelly  M.  &  M.  105;  Levy  v.  Baker ,  Id,,  106,  n.  The  inquiry  as  to 
the  necessity  of  the  goods  supplied,  and  their  suitableness  to  the  defen- 
dant's condition,  may  arise  on  this  plea  as  in  that  of  infancy.  See  Baxter 
V.  Portsmouth,  EL  of,b  B.  &  C.  170.  A  lunatic  is  liable  on  an  implied 
contract  for  necessaries  supplied  to  him,  if  supplied  under  such  circum- 
stances that  an  obligation  to  pay  for  them  is  to  be  implied.  Rhodes  v. 
Rhodes,  44  Gh.  D.  94,  C.  A.  A  lunatic  is  liable  for  necessaries  supplied 
to  his  wife ;  Read  v.  Legard,  6  Exch.  637 ;  20  L.  J.,  Ex.  309 ;  or  monevs 
expended  for  her  protection.  Williams  v.  Wentworth,  5  Beav.  325.  Tne 
rule  is,  that  the  contracts  of  a  lunatic,  entered  into  fairly  and  bond  fide  ^ 
with  a  person  ignorant  of  his  incapacity,  where  the  transaction  is  in  the  ^\  r  C  t/ 
ordinary  course  (as  the  purchase  of  an  annui^,  and  is  wholly  or  in  part  .  f  Af.  ^ 
executed,  are  valid.  MoUon  v.  Camroux,  2  £xch.  487 ;  Ex.  C5h.,  4  Exch, .'  '  '^'^^^O, 
17.  Insanity,  and  the  probable  knowledge  of  it  by  the  adverse  party,' 
may  be  proved  by  showing  that  it  existed  and  was  apparent,  either 
shortly  arter  or  shortly  before  the  alleged  contract.  Beavan  v.  M'Donnell, 
9  Exch.  309 ;  23  L.  J.,  Ex.  326.  The  mere  existence  of  a  delusion  in  the 
mind  of  the  defendant,  although  connected  with  a  contract  made  by  him, 
is  not  sufficient  to  avoid  such  contract;  it  is  a  question  for  the  jury 
whether  the  delusion  affected  the  contract.  Jenkins  v.  Morris,  14  Ch.  D. 
674,  C.  A.  See  further,  post.  Action  for  recovery  of  land  by  devisee — Inca^ 
pacity/rom  idiocy  or  non-sane  memory. 

As  to  the  liability  of  a  principal  on  contracts  entered  into  on  his  behalf, 
by  an  agent,  after  the  principal  has  become  insane,  see  Drew  v.  Nunn,  4 
Q.  B.  D.  661,  C.  A.,  cited  ante,  p.  533. 

Intoxication, 

A  contract  entered  into  by  a  person  in  a  state  of  intoxication  is  in  a 
similar  position  to  one  made  by  an  insane  person ;  see  Motion  v.  Camroux, 
supra;  it  is  voidable,  not  void.  Matthews  v.  Baxter,  L.  B.,  8  Ex.  132. 
See  further  as  to  this  defence,  Oore  v.  Gibson,  13  M.  &  W.  623. 

Limitation,  Statutes  of. 

The  statutes  of  limitation  must  be  specially  pleaded;  Bules,  1883,  O. 
xix.  r.  15,  ante,  p.  301 ;  and  upon  issue  joined  thereon  the  burden  of 
proof  lies  on  the  plaintiff.  Wilby  v.  Henman,  2  Or.  &  M.  658.  The 
commencement  of  the  action  is  tne  date  of  the  issuing  of  the  original 
writ  of  summons:  Hiiles    i^XH    0.  ii.  r.  1;  this  date  is  stated  on  the 
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statement  of  claim ;  App.  C,  sect.  1 ;  and  would  seem,  subject  to  amend- 
ment, to  be  condusiye  evidence  thereof ;  see  Harper  v.  PhiUippe^  7  M.  & 
Or.  397 ;  Whipple  y.  Manley,  I  M.  ft  W.  432 ;  but  after  the  lapse  of  six 
years,  strict  proof  of  the  regular  continuance  by  other  wiits  was  neces- 
sary in  order  to  rebut  this  defence.  Pritchard  y.  Bagshaw,  11  G.  B.  459; 
20  L.  J.,  0.  P.  161.  But  the  original  writ  is  now  kept  aliye  by  re- 
newal by  judge's  order  under  Bules,  1883,  O.  yiii.  r.  1.  The  renewal 
must  be  made  within  twelve  months  in  the  case  of  an  original  writ,  and 
six  months  in  the  case  of  a  renewed  writ ;  the  day  of  its  date  or  of  re^ 
newal  bein^  in  each  case  included.  A  writ  iBsued  before  the  J.  Act, 
1875,  is  yoid  unless  renewed  as  prescribed  by  this  rule.  Hume  y.  Somer- 
ton,  25  Q,  B.  D.  239.  As  it  was  held  unnecessary  to  reply  specially  the 
issuing  and  return  of  successiye  writs  under  2  Will.  4,  c  39  {Htggs  y. 
Mortimer,  I  Exch.  711),  so  it  seems  to  be  unneceesary  to  reply  the  re- 
newal of  the  original  writ  under  the  new  process  now  substituted.  By 
BuLes,  1883,  O.  riii.  r.  2,  the  production  of  a  writ,  purporting  to  m 
marked  with  the  seal  of  the  court  showing  the  same  to  nave  been  re- 
newed according  to  rule  1,  shall  be  sufficient  evidence  of  such  renewal, 
and  of  the  commencement  of  the  action,  as  of  the  first  date  of  sudi 
renewed  writ  for  all  purposes.  '*  Sufficient  evidence"  here  means  prima 
facie  evidence.  See  Barradough  v.  Oreenhough,  ante,  p.  149.  It  may  be 
proved  that  the  renewal  was  irregular,  and  that  the  wnt  is  therefore  void; 
see  Hume  v.  Somertofi,  supra, 

A  misdated  writ,  with  its  indorsement,  is  amendable  imder  Rules,  1883, 
O.  xxviii.  r.  12,  ante,  p.  286,  according  to  the  facts;  though  the  effect 
may  be  to  defeat  the  statute  of  limitations.  See  Cornish  y.  Hodein, 
1  E.  &  B.  602 ;  22  L.  J.,  Q.  B.  142.  But  there  is  no  power  to  alter  the 
true  date.     Clarke  v.  Smith,  2  H.  &  N.  753 ;  27  L.  J.,  Ex.  155. 

The  time  of  limitation  is  to  be  computed  exclusively  of  the  day  on  which 
the  cause  of  action  arose.  Hardy  y.  Byle,  9  B.  &  C.  603;  Freeman  y.  Bfod^ 
4  B.  &  S.  178 ;  32  L.  J.,  M.  0.  226. 

The  principal  Statutes  of  Limitation  are — ^21  Jac.  1,  c.  16 ;  4  &  5  Anne, 
c.  3  (c.  16,  Buff.);  9  Geo.  4,  c.  14  (Ld.  Tenteiden's  Act);  3  &  4  Will-  4, 
c.  27,  s.  40;  3  &  4  Will.  4,  c.  42,  ss.  3  to  7;  19  &  20  Vict.  c.  97  (Mercan- 
tile Law  Amendment  Act,  1856) ;  37  &  38  Yict.  c.  57,  s.  10  (Beal  Pit>- 
perty  Limitation  Act,  1874),  dted  post,  p.  685 ;  and  51  &  52  Vict,  c  59 
(Trustee  Act,  1888),  s.  8. 

Foreign  Statutes  of  Limitation,  which  bar  the  remedy  only,  and  not 
the  right,  have  no  operation  here ;  Huber  v.  Steiner,  2  N.  C.  202:  Al fiance 
Bank  of  Simla  v.  Carey,  post,  p.  647 ;  even  after  judgment  for  the  defen- 
dant in  the  foreign  court  on  a  plea  of  the  foreign  statute.  Harris  y.  Qtii'ne, 
L.  B.,  4  a  B.  653. 

By  stat.  21  Jac.  1,  c.  16,  s.  3,  actions  of  account,  and  on  the  case  (other 
than  concerning  the  trade  of  merchandise  between  merchants  or  their 
factors  or  servants,  and  other  than  for  slander),  actions  of  debt  on  lend- 
ing or  contract  without  specialty,  or  for  rent  in  arrear,  are  to  be  brought 
within  six  years  after  the  cause  of  action,  and  not  after. — Under  the 
head  **  case  *'  is  here  included  assumpsit  on  promises,  and  the  part  of  the 
statute  above  cited  therefore  includes  all  the  causes  of  action  founded  on 
simple  contract,  whether  expressed  to  be  for  a  debt,  or  on  a  promise  or 
contract,  express  or  implied,  formerly  prosecuted  in  the  form  of  debt  or 
assumpsit. 

The  excej)tion  in  this  statute  of  merchants'  accounts  was  held  to  apply 
only  to  actions  of  account,  or,  perhaps,  for  not  acooimting;  or  at  all 
events  only  to  cases  in  which  account  would  lie.  Inglis  y.  Haigh,  8  M.  & 
W.  769;  Coftam  v.  Partridge,  4  M.  &  Gr.  271.  And  by  19  &  20  Vict, 
e.  97,  s.  9,  this  exception  has  been  abolished,  and  all  such  actions  shall  be 


Limitation,  StoMea  of,  647 

commenced  within  six  years  after  the  cause  of  action,  and  no  daim  in 
respect  of  a  matter  which  arose  more  than  six  years  before  such  action, 
shall  be  enforceable  by  action  by  reason  only  of  some  other  matter  of 
daim  comprised  in  the  same  account  having  arisen  within  six  years  next 
before  the  commencement  of  such  action. 

An  action  of  debt  on  the  bye-law  of  a  chartered  company  is  an  action 
on  a  contract  without  special^ ;  Tobacco  Pipe  Co.  v.  Loaer,  16  Q.  B.  765; 
20  L.  J.,  Q.  B.  414;  so  is  an  action  for  calls  by  a  company  established 
under  an  act  of  a  colonial  le^slature.  Welland  By,  Co.  y.  ilake,  6  H.  & 
N.  410;  30  L.  J.,  Ex.  161.  But  an  action  giyen  by  statute,  as  for  calls 
on  a  shareholder  in  a  company,  under  the  Companies  Glauses  Consolida- 
tion Act,  1845,  is  founded  on  specialty.  Cork  &  Bandon  By,  Co.  y.  Ooode, 
13  0.  B.  826 ;  22  L.  J.,  C.  P.  198.  T!he  liability  of  a  member  or  contri- 
butory of  a  joint-stock  company  incorporated  under  the  Companies  Act, 
1862,  to  pay  calls,  is,  under  sects.  16,  75,  76,  a  debt  in  the  nature  of  a 
n>eGialty  debt;  whereby  the  heirs  are  bound.  Buck  v.  Bobaon,  L.  B.,  10 
£q.  629.  So,  where  an  unregistered  company  is  wound  up  under  that 
Act.  In  re  Muggeridge^  Id.  443.  Where  the  liability  of  the  members  of 
a  non-corporate  co-partnership  is  fixed  by  a  deed  of  settlement,  the  lia- 
bility is  a  specialty  debt.  Helby*s,  Stokes*,  and  Horwy^e  caaes,  L.  B.,  2  Eq. 
167.  An  instrument  \mder  seal,  executed  in  India,  is  here  treated  as  a 
specialty,  although  by  Indian  law  specialty  debts  haye  no  greater  efficacy 
than  simple  contract  debts,  and  both  are  barred  by  the  lapse  of  three  years. 
Alliance  Bank  of  Simla  y.  Carey ,  5  C.  P.  D.  429. 

The  stat.  21  Jac.  1,  c.  16,  s.  3,  ante,  p.  646,  haying  been  construed  some- 
what strictly,  so  as  to  exclude  cases  which  were  not,  when  it  passed,  re- 
garded as  contracts,  the  stat.  3  &  4  Will.  4,  c.  42,  s.  3,  enacted  mat  actions 
of  debt  on  an  award  (where  the  submission  is  not  by  specialty),  or  for 
copyhold  fines,  or  an  escape,  or  money  leyied  on  a  fi.  fa,,  should  be 
brought  within  six  years  after  tiie  cause  of  action. 

As  to  the  application  of  the  Statutes  of  Limitation  in  actions  by  and 
f^ainst  executors,  vide  post,  Part  III.,  sub  tit.,  Actions  by  and  against 
Executors, 

The  Statutes  of  Limitation  applicable  to  money  charged  on,  or  payable 
out  of  land,  and  also  to  rent,  will  be  found  post,  pp.  685  tt  seq. 

By  the  J.  Act,  1873,  s.  25  ^2),  "  no  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of  any 
breach  of  such  trust,  shall  be  held  to  be  oarred  by  any  Statute  of  Limita- 
tions.'' As  to  the  meaning  of  *'  express  trust,"  see  Banner  y.  Berridge,  18 
Oh.  D.  254,  and  cases  there  dted.  But  where  a  remedy  in  equity  waa 
correspondent  to  the  remedy  at  law,  the  Court  of  Equity  acted  by  analogy 
to  the  Statute  of  Limitations,  and  imposed  on  the  remedy  it  afforded,  the 
same  limitation  that  would  be  imposed  on  the  proceedings  at  law.  Knox 
y.  Oye,  L.  E.,  5  H.  L.  656,  674 ;  Metropolitan  Bank  y.  ffeiron,  5  Ex.  D. 
319,  C.  A.,  and  the  statutes  now  apply  to  actions  for  all  such  claims  as 
fall  within  them  in  whateyer  diyision  of  the  High  Court  the  action  may 
be  brought.  Bray  y.  Tofield,  18  Ch.  D.  551,  554 ;  Oibbs  y.  Guild,  9  Q.  B. 
D.  59,  64,  67. 

Actions  asainst  trustees  are  now,  howeyer,  in  some  cases,  subject  to 
statutes  of  Ibnitation,  for  by  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59), 
8.  8 — *'(1.)  In  any  action  or  other  proceeding"  commenced  after  Jan.  1st, 
1890  (sect.  8  (3^)  **  a^inst  a  trustee  or  any  person  daiming  through  him, 
except  where  the  claun  is  founded  upon  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was  patty  or  priyy,  or  is  to  recoyer  trust  pro- 
perty, or  the  proceeds  thereof  still  retainea  by  the  trustee,  or  preyioudy 
receiyed  by  the  trustee  and  conyerted  to  his  use,  the  following  proyisions 
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shall  apply : — '*  (a.)  All  rights  and  piiTileges  confeired  hj  anj  sUtuie 
of  limitations  shaQ  be  enjoyed  in  the  like  manner  and  to  we  like  exUsA 
as  they  would  have  been  enjoyed  in  such  action  or  other  proceeding  if 
the  trustee  or  x>erBon  claiming  through  him  had  not  been  a  trustee  or 
person  claiming  through  him :  (6.)  If  the  action  or  other  proceeding  is 
Drought  to  recoyer  money  or  other  property,  and  is  one  to  which  no 
existmg  statute  of  limitations  applies,  tne  trustee  or  person  claiming 
through  him  shall  be  entitled  to  tne  benefit  of  and  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other  proceeding  in  tlie  like 
manner  and  to  the  like  extent  as  if  tiie  claim  had  been  against  him  in 
an  action  of  debt  for  money  had  and  received,  but  so  neyertheless  that 
the  statute  shall  inm  against  a  married  woman  entitled  in  possession 
for  her  separate  use,. whether  with  or  without  a  restraint  upon  antici- 
pation, but  shall  not  begin  to  run  against  any  beneficiary  unless  and 
until  the  interest  of  such  beneficiary  shall  be  an  interest  in  possession : 
(2.)  No  beneficiary,  as  against  whom  there  would  be  a  good  defence  by 
yiitue  of  this  section,  shall  derive  any  greater  or  other  benefit  from  a 
jud^ent  or  order  obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  proceeding  and  this  section 
had  been  pleaded."    See  on  this  section,  Andrew  v.  Cooper,  45  Ch.  D.  444. 

And  see  also  the  Beal  Property  Limitation  Act,  1S74  (37  &  38  Yiet. 
c.  57),  s.  10,  cited  jxM^,  p.  685. 

Claims  chargeable  against  the  separate  estate  of  a  married  woman  for 
her  debts  were,  apart  tcouL  the  Trustee  Act,  1888,  supra,  barred  by  analogy 
to  the  Statute  of  Ijimitations.    Hallett  v.  Hastings,  35  Ch.  D.  94,  C.  A. 

The  Statutes  of  Limitation  do  not  apply  to  a  petition  of  right.  Bustom* 
jee  V.  The  Queen,  1  a  B.  D.  487. 

When  the  statute  begins  to  runJ]  The  statute  begins  to  run  from  the 
time  of  the  breach  of  promise  or  contract,  and  not  the  discovery  of  it. 
Therefore  in  an  action  against  a  solicitor  for  neglecting  his  duty  six  yeais 
before,  the  statute  was  held  a  bar,  though  the  omission  was  only  dis- 
covered within  the  six  years ;  Short  v.  McCarthy,  3  B.  ft  A.  626 ;  Battlejf 
V.  Faulkner,  Id,  288;  Coltnny. Buckle,  8  M.  &  W.  680;  and  formerly,  at 
law,  this  was  the  rule  although  the  defendant  had  fraudulently  concealed 
the  cause  of  action.  Imperial  Gas  Co,  v.  London  Gas  Co,,  10  Exch.  39; 
23  L.  J.,  Ex.  303.  But  tne  rule  of  equity  which  now  prevails  (see  J.  Act, 
1873,  s.  25  (11),  ante,  p.  300),  at  any  rate  in  a  case  in  which  a  court  of 
equity  would  have  had  concurrent  jurisdiction,  is  that  in  the  case  of 
fraudulent  concealment  of  the  cause  of  action,  the  statute  runs  from  its 
discovery  only;  Brooksbank  v.  Smith,  2  Y.  &  C.  Ex.  58;  Ecdesiastioal 
Commissioners  v.  N.  E,  By,  Co.,  4  Ch.  D.  845;  Metropolitan  Bank  v. 
Ileiron,  supra ;  Gihhs  v.  Guild,  9  Q.  B.  D.  59,  C.  A. ;  unless  the  plaintilf 
by  reasonable  diligence  might  have  discovered  it  sooner.  Venys  v. 
Shuckburgh,  4  Y.  &  C.  Ex.  42.     See  further.  Story,  Eq.  Jur.  §  1521. 

Where  a  contract  to  deliver  goods  is  once  broken,  the  statute  runs,  and  a 
subsequent  refusal  to  deliver  after  the  loss  of  the  goods,  during  an  inquiry 
toudung  the  first  breach,  will  not  revive  the  right.  E,  India  Co,  v.  jPsh/, 
7  Moo.  P.  C.  85.  Upon  promises  to  indemnify,  the  statute  runs  from  the 
time  of  damnification.  Huntl'ey  v.  Sanderson,  1  Cr.  &  M.  467 ;  Beynoids 
V.  Doyle,  1  M.  &  Gr.  753.  Where  a  bill  of  exchange  is  drawn,  payable  at 
a  future  time,  for  a  sum  of  money  lent  by  the  payee  to  the  drawer,  at  the 
time  of  drawing  the  bill,  the  payee  may  sue  for  money  lent,  at  any  time 
within  six  years  from  the  time  when  me  monev  was  to  be  repaid;  i.e., 
when  the  bill  became  due,  and  not  from  the  time  of  the  loan.  Witter'^ 
sheim  V.  Carlisle,  Cs.  of,  1  H.  Bl.  631 ;   Wheatley  v.  Williams,  1  M*  &  W. 
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533.  Where  a  loan  is  made  by  the  plaintiff  to  the  defendant  by  a  cheque, 
the  statute  does  not  begin  to  run  tiU  the  payment  of  the  cheque  by  the 
phdntifiTs  bankers.  Garden  y.  Bruce,  L.  £.,  3  C.  P.  300.  Where  a  bill 
18  not  accepted,  and  the  holder  gives  notice  thereof  to  the  drawer,  the 
statute  begms  to  run  against  him  ;  and  he  does  not  acquire  a  fresh  right 
of  action  against  the  drawer  on  the  non-payment  when  due.  WhiteJiead 
V.  Walker,  9  M.  &  W.  506.  The  defendant  drew  a  bill,  due  in  May,  1843, 
payable  to  the  plaintiff,  who  indorsed  it  for  the  acceptor's  accommodation, 
to  C. :  C.  sued  the  plaintiff  on  the  dishonoured  bill  in  1847,  and  received 
the  amount  from  him  in  1850 :  the  plaintiff  then  sued  the  defendant  on 
the  bill:  it  was  held  that  the  action  was  barred.  Webster  v.  Kirk^  17 
Q.  B.  944 ;  21  L.  J.,  Q.  B.  159.  The  accommodation  acceptor  of  a  bill  of 
exchange  was  sued  upon  it  by  the  holder,  whereupon  he  paid  it  and  sued 
the  person  for  whose  accommodation  he  accepted,  for  money  paid  to  his 
use ;  it  was  held  that  he  mig^ht  do  this  within  six  years  after  payment  of 
the  bill,  though  more  than  six  years  after  the  bill  became  due.  Angrovt 
V.  TippeU,  11  L.  T.,  N.  S.  708 ;  H.  T.  1865,  Q.  B. 

A  note,  payable  on  demand,  is  payable  immediately,  and  the  statute 
begins  to  run  from  that  date.  Christie  v.  Fonsic,  1  Selw.  N.  P.  13th  ed. 
301 ;  Norton  v.  Ellam,  2  M.  &  W.  461.  But  where  a  note  is  made  pay- 
able so  many  months  after  demand,  the  cause  of  action  does  not  accrue 
until  that  number  of  months  after  demand  made.  Thorp  v.  Booth,  By.  & 
M.  388.  So  where  the  note  is  payable  after  sight,  the  statute  runs  only 
from  the  time  of  presentment.  Holmes  v.  Kerrison,  2  Taunt.  323;  and 
see  Savage  v.  Aldren,  2  Stark.  232.  Where  the  cause  of  action  does  not 
arise  until  after  request  made,  the  statute  will  only  run  from  the  time  of 
such  request.  Oould  v.  Johnson,  2  Salk.  422 ;  2  Wms.  Saund.  63  c,  d  (6), 
So  where  S.  gave  a  promissory  note  to  a  bank,  payable  on  demand,  togetner 
with  a  written  agreement  stating  that  the  note  was  deposited  with  the 
bank  as  security  for  any  balance  due  to  them  from  C,  who  was  about  to 
open  an  account  with  them ;  it  was  held  that  the  note  and  agreement 
must  be  construed  together,  and  that  the  statute  did  not  run  on  the  mere 
existence  of  a  debt  from  C.  to  the  bank,  without  a  balance  having  been 
struck  or  a  demand  made  on  S.  Hartland  y.  Jukes,  1  H.  &  C.  667 ;  32 
L.  J.,  Ex.  162.  Where  the  plaintiff,  an  attorney,  was  to  look  primarily 
for  his  costs  to  a  fund  in  court,  and  if  it  were  insufficient  C.  was  to  pay 
them,  the  statute  was  held  not  to  run  till  the  amount  of  the  fund  was 
ascertained.  Hunter  v.  Hunter,  I.  B.,  3  C.  L.  138.  Where  the  defendant 
promised  to  pay  a  bill  of  exchange  barred  by  the  statute  *'  when  able," 
the  statute  was  held  to  run  from  the  time  of  his  being  able,  though  the 

?laintiff  did  not  know  when  this  was,  and  made  no  demand.     Waters  y. 
'hanet.  El,  of,  2  Q.  B.  757  ;  Hammond  v.  Smith,  33  Beav.  452 ;  vide  post, 
p.  659.    See  also  In  re  Kensington  Station  Act,  L.  B.,  20  Eq.  197. 

Money  paid  to  a  banker  on  an  ordinary  banking  account  is  money  lent 
to  him,  and  the  statute  runs  from  the  payment ;  Pott  v.  Clegg,  16  M.  & 
W.  321 ;  see  Foley  v.  Hill,  2  H.  L.  C.  28 ;  but  ^y.  if  this  is  so  with 
money  deposited  with  a  private  person ;  see  Poth.  Contr.  by  Evans,  vol.  2, 
p.  126;  or  even  with  a  banker  on  a  deposit  account;  see  Atkinsons, 
Bradford,  ike.  Building  Soc.,  25  Q.  B.  D.  377,  381,  per  Jjd.  Esher,  M.B. 
Where  the  money  is  not  repayable  until  the  deposit  pass-book  is  produced, 
the  statute  does  not  run  until  after  that  event.  S.  C,  C.  A.  An  agent  who 
stands  in  a  fiduciary  position  to  his  principal  cannot  set  up  the  Statute  of 
Limitations.  Buraick  v.  Oarrick,  L.  B.,  5  Oh.  233;  FlitcrofCs  case,  21 
Ch.  D.  519,  C.  A.  A  solicitor  is  not  ordinarily  in  the  position  of  trustee 
for  his  client  in  respect  of  moneys  received  for  him ;  WaUon  y.  Woodman, 
L.  B.,  20  Eq.  721 ;  nor  does  a  mortgagee  hold  the  proceeds  of  the  sale  of 
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mortgaged  property  on  an  expreae  tmst  for  the  mortgagor ;  Banner  t. 
Berridge,  18  Gh.  D.  264 ;  unless  there  be  a  special  clause  to  tiiat  effect  in 
the  mortgage  deed.    Lcike  t.  Bell,  34  Oh.  D.  462. 

The  contract  by  a  solicitor  to  conduct  a  suit  is  entire,  so  that  if  the  suit 
has  ended  within  six  years,  the  Statute  of  Limitations  is  not  a  bar  to  so 
much  of  the  demand  as  is  for  business  relating  to  the  suit  not  actually 
transacted  within  the  six  years;  Harris  y.  Osboumy  2  Or.  &  M.  629; 
Martindale  y.  Faulkner y  2  0.  6.  706;  Harris  y.  Quine,  L.  B.,  4  Q.  B.  653; 
for  the  solicitor  cannot  sue  for  his  costs  while  the  suit  is  progressiiig, 
although  he  may  refuse  to  proceed  for  want  of  funds.  Whitehead  v.  Z/ord, 
7  Exch.  691 ;  21  L.  J.,  Ex.  239.  See,  howeyer,  In  re  HaU  &  Barker,  9  Gh. 
D.  538.  The  principle  does  not  extend  to  misoellaneous  work  done  by  a 
solicitor.     Beck  y.  Pierce,  23  Q.  B.  D.  316,  0.  A. 

Dieahilities,']  The  Act  21  Jac.  1,  c.  16,  s.  7,  proyides  that»  if  the  plain- 
tiff be  an  infant,  coyert,  non  compos,  in  prison,  or  beyond  seas  (as  to  whidi 
now  vide  infra),  when  the  action  accrues,  the  six  years  shall  run  from  the 
remoyal  of  the  disability,  or  from  his  return  from  beyond  seas,  as  the  case 
may  be.  In  the  case  of  a  defendant  beyond  seas  at  the  time  of  action 
accrued  the  action  may  be  brought  within  six  years  after  his  return,  by 
stat.  4  &  5  Anne,  c.  3  (c.  16  Bun.),  s.  19.  In  ooth  cases  a  special  reply  is 
neoessaiy. 

By  3  &  4  WiQ.  4,  c.  42,  s.  4,  if  a  person  entitled  to  any  action  mentioned 
in  that  Act  {ante,  p.  647)  is,  at  the  time  of  the  aecruing  of  the  cause, 
under  age,  coyert,  non  compos,  or  beyond  seas  (vide  infra),  he  may  bring 
it  within  six  years  after  oommg  of  age,  &c. ;  ana  if  a  person  against  whom 
the  action  accrues  shaU  then  be  beyond  seas,  the  adion  may  be  bronght 
within  six  years  after  his  return.  By  sect.  7,  no  part  of  the  United 
Kingdom,  the  Isle  of  Man,  or  the  Channel  Islands,  being  dominions  of 
the  Queen,  shall  be  deemed  beyond  seas  within  the  meaning  of  this  Act, 
or  of  the  stat.  21  Jac.  1,  c.  16. 

But  now,  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict, 
c.  97),  8.  10,  no  person  shall  be  entitled  to  any  further  tune  by  reason 
only  that  such  person,  or  one  or  more  of  such  persons,  was  beyond  seas 
or  was  in  prison  when  the  cause  accrued.  This  section  is  retrospectiye, 
and  bars  those  causes  of  action  falling  within  its  proyisions  which  accrued, 
but  on  which  no  action  was  commenced,  prior  to  the  passing  of  the  Act. 
Fardo  y.  Bingham,  L.  B.,  4  Ch.  735,  following  ComiU  y.  Hudson,  8  E.  ft 
B.  429;  27  L.  J.,  Q,  B.  8.  By  sect.  11,  in  the  case  of  joint  debtors,  the 
statutes  will  now  run  as  to  such  as  are  not  beyond  seas,  though  some  of 
the  debtors  may  be  beyond  seas ;  but  a  judgment  reooyered  in  such  cases 
will  not  per  ae  be  a  bar  to  another  action  against  the  absent  debtor  after 
his  return.  It  would  appear  from  the  terms  of  this  section  that  the  case 
of  a  ju^ment  recoyered  against  one  of  the  joint  debtors,  who  was  beyond 
the  seas  at  the  time  the  cause  of  action  accrued,  is  not  within  its  remedial 
operation,  and  that  such  a  judgment  would  still  be  a  bar  to  a  subsequent 
action  asainst  any  other  of  the  joint  debtors.  Sect.  12  enacts  that  no  -psai 
of  the  United  Kmgdom,  nor  the  Isle  of  Man,  nor  the  Channel  Talands, 
being  dominions  of  the  Queen,  shall  be  deemed  beyond  seas  within  either 
4  &  5  Anne,  c.  3,  or  of  this  Act.  This  section  is  not  retroactiye.  I^'lood 
y.  Paterson,  29  Beay.  295;  30  L.  J.,  Ch.  486. 

The  proyiso  in  case  of  persons  beyond  seas  extends  as  weU  to  persons 
resident  abroad  as  to  the  natiyes  of  £ingland,  and  the  word  "  return  "  in 
the  Acte  does  not  imply  that  they  must  haye  been  in  this  country  before. 
Lafond  y.  Ruddock,  13  C.  B.  813 ;  22  L.  J.,  C.  P.  217;  Fardo  v.  Bingham^ 
supra. 
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Ab  to  the  meaning  of  ''beyond  the  seas"  in  21  Jac.  1,  c.  16,  s.  7,  see 
Buckmaboue  y.  MoUiehundf  8  Moo.  P.  0.  4. 

When  uie  statute  once  begins  to  run,  no  subsequent  disability  will  pre* 
yent  its  operation.  See  CotUrell  y.  DuUon,  4  Taunt.  826 ;  and  Rhodee  \f 
Smethursty  6  M.  &  W.  351. 

8ub$equent  acknowledgment,']  The  effect  of  the  Statute  of  Limitations 
may  be  ayoided  by  proof  of  an  imqualified  acknowledgment  of  the  debt 
within  six  years,  which  is  eyidence  of  a  new  promise  to  pay  the  debt,  and 
not  a  mere  reyiyal  of  the  original  promise.  Heyling  V.  HastingSf  1  Ld. 
Baym.  421 ;  Hurst  y.  Parker y  1  B.  &  A.  93.  An  oral  promise  was,  before 
Ld.  Tenterden*s  Act,  held  sufficient  to  reyiye  eyen  a  written  guarantee, 
not  under  seal.  Qihbons  y.  M^Caalandy  1  B.  &  A.  690.  The  rule  was 
that  a  subsequent  promise  was  admissible,  under  a  denial  of  the  plea,  to 
defeat  the  statute,  when  it  proyed,  or  was  eyidence  of,  the  promise  or 
other  contract  of  the  defendant  as  stated  in  the  declaration.  It  seems, 
howeyer,  that  if  the  plaintiff  rely  on  an  acknowledgment  to  rebut  a 
defence  of  the  statute,  he  must  state  it  in  his  claim  or  reply,  as  the  omis- 
sion would  be  calculated  to  take  the  defendant  by  surprise.  See  Rules, 
1883,  O.  xix.,  r.  15,  ante,  p.  301. 

By  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  1,  in  actions  of  debt  or  upon 
the  case,  grounded  upon  any  simple  contract,  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  deemed  sufficient  eyidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  any  case  out  of  the  operation  of  the  stat. 
21  Jac.  1,  c.  16,  or  to  depriye  any  party  of  the  benefit  thereof,  unless  such 
aoknowled|;ment  or  promise  shall  be  made  or  contained  by,  or  in  some  writ- 
ing to  be  signed  by,  the  i>arty  chargeable  thereby ;  and  that  where  there 
flhall  be  two  or  more  joint  contractors,  or  executors  or  administrators  of 
anj  contractor,  no  such  joint  contractor,  &c.,  shall  lose  the  benefit  of  the 
said  enactments,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise,  made  and  si^ed  by  any  other 
or  others  of  them ;  proyided  always,  that  nothing  herein  contained  shall 
alter,  or  take  away,  or  lessen  the  effect  of  any  payment  of  any  principal 
or  interest  made  by  any  person  whatsoeyer ;  proyided  also,  that  in  actions 
against  two  or  more  such  joint  contractors,  &c.,  if  it  shall  appear  at  the 
trial,  or  otherwise,  that  the  plaintiff,  though  barred  by  the  stat.  21  Jac.  1, 
c.  16,  or  this  Act,  as  to  one  or  more  of  such  joint  contractors,  &c.,  shall 
neyertheless  be  entitled  to  recoyer  against  any  other  or  others  of  the  de- 
fendants by  yirtue  of  a  new  acknowledgment,  or  promise,  or  otherwise, 
judgment  may  be  giyen  and  costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  aefen£nts  against  whom  he  shall  recoyer,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff. 

By  sect.  3,  *'  no  indorsement  or  memorandum  of  any  payment,  written 
or  made  after  ''January  1st,  1829,*'  upon  any  promissory  note,  bill  of  ex- 
change, or  other  writing,  by  or  on  behalf  of  the  party  to  whom  sudi 
payment  shall  be  made,  shcul  be  deemed  sufficient  proof  of  such  pay- 
ment so  as  to  take  the  case  out  of  the  operation  of  either  of  the  seud 
statutes." 

By  sect.  4,  the  stat.  21  Jac.  1,  c.  16,  "  and  this  Act  shall  be  deemed  and 
taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way 
of  set-off,  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  other- 


wise." 


The  most  material  change  in  the  law  made  by  this  Act  is  the  reauiring 
of  an  acknowled^ent  or  promise  in  writing  signed  by  the  party  cnarge- 
able.  No  alteration  is  introduced  in  the  language  of  the  required  ac- 
knowledgment or  promise,  or  with  regard  to  the  party  to  whom  it  is  to  be 
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made.  See  Eaydon  y.  Williams,  7  Bing.  163,  166.  No  paxtumlaT  fonn. 
is  specified:  a  paper  signed  by  the  defendant,  though  withont  date,, 
address,  or  amount  due,  may  be  sufficient ;  Hartley  y.  Wharton,  11  Ad.  & 
E.  934 ;  and  although  it  was  formerly  held  that  it  must  appear  on  the 
faoe  of  the  writing  what  debt  is  intended ;  Kennett  v.  Milhank,  8  Bing. 
38 ;  this  principle  is  now  disregarded.  See  Oreen  v.  Humphreys,  26  Gh.  I/. 
474,  C.  A.,  and  cases  cited  post,  p.  656.  But  an  acknowledgment,  to  take 
the  case  out  of  the  statute,  m\ist  stiU  be  such  as  implies  a  definite  promise 
to  pay.    Brigstocke  v.  Smith,  1  Cr.  &  M.  483. 

An  oral  statement  of  an  account  within  six  years,  and  a  promise  to  pay 
the  balance,  takes  the  original  debt  out  of  the  statute  by  giving  a  iiew 
cause  of  action  on  the  account  stated,  provided  there  are  reiaily  items  of 
acoount  on  both  sides.  Smith  y.  Forty,  4  0.  &  P.  126 ;  Ashby  y.  JameSf 
5  M.  &  W.  542.  Beeper  Alderson,  B.,  in  Hopkins  y.  Logan,  11  M.  &  W. 
248.  But  a  mere  oral  statement  of  an  antecedent  debt  without  any  new 
contract  or  consideration,  made  within  six  years,  does  not  oonstitate  a 
sufficient  new  cause  of  action  to  prevent  the  operation  of  the  statute. 
Jones  v.  Byder,  4  M.  &  W.  32. 

Acknowledgment  hy  part  paymentJ\  Part  payment  of  the  debt  is  an 
acknowledgment  of  its  existence,  and,  as  such,  has  always  been  held  to  take 
a  case  out  of  the  statute,  as  evidence  of  a  fresh  promise  to  pay  the  debt ; 
and,  as  Lord  Tenterden's  Act,  ante,  p.  651,  leaves  the  effect  of  payment  as 
before,  the  cases  relating  to  part  payment  are  still  to  be  considered  as  au- 
thority. The  payment  must  be  such  as  to  warrant  the  jury  in  inferring  an 
intention  to  pay  the  rest ;  thus,  if  the  defendant,  on  paying  a  part,  saj  mat 
**  he  owes  the  money,  but  will  not  pay  it,"  this  will  not  entitle  the  plain- 
tiff to  a  verdict,  unless  the  jury  thmk  that  the  latter  words  were  ^K>ken 
in  jest.  Wainman  v.  Kynman,  1  Exch.  118.  It  m\ist  appear  Uiat  the 
payment  was  on  account  of  the  debt  for  which  the  action  was  brought, 
and  that  it  was  made  as  part  payment  of  a  greater  debt.  Tippds  y.  Heane, 
1  C.  M.  &  E.  252.  Therefore,  payment  of  a  dividend  by  the  assignee 
under  the  Insolvent  Act  did  not  take  the  debt  out  of  the  statute ;  Davies 
V.  Edxoards,  7  Exdi.  22 ;  21  L.  J.,  Ex.  4 ;  nor  does  such  a  payment  by 
the  inspectors  of  the  debtor's  inspectorship  deed ;  Ex  pte*  Topping^  34 
L.  J.,  Bky.  44 ;  nor  payment  under  a  judgment  in  a  defended  county 
court  action.  Morgan  v.  Bowlands,  L.  E.,  7  Q.  B.  493.  But  payment  ot 
interest  on  a  mortgage  debt  by  a  receiver  of  the  estate  appomted  by 
order  of  the  court  has  been  held,  under  3  &  4  Will.  4,  c.  27,  s.  40,  to  pre- 
vent that  statute  from  operating  as  a  bar.  Chinnery  v.  Evans,  11  H.  £.  C. 
115,  and  see  Cronin  v.  JDemiehy,  I.  B.,  3  0.  L.  289.  See  Action  on  speci- 
alty. Statutes  of  Limitation,  post,  p.  686.  As  to  the  effect  of  payment  of 
interest  on  debts  of  testator,  A.,  by  devisee  for  life  of  A.'s  freehold  e&tates, 
see  Hollingshead  v.  Webster,  37  Ch.  D.  651,  post,  p.  689.  It  has  been 
said  that  a  part  payment  where  there  are  two  debts,  without  any  appro- 
priation of  it,  is  insufficient  to  take  either  out  of  the  statute.  Bum  v. 
BoulUm,  2  C.  B.  476 ;  Mills  v.  Fowkes,  5  N.  C.  455.  But  Martin,  B., 
seems  to  doubt  this  in  Collinson  v.  Margesson,  27  L.  J.,  Ex.  305.  And  it 
is  otherwise  if  the  debts  consist  of  supplies  of  the  same  nature ;  and  even 
where  the  debts  are  unconnected,  it  may  be  prox>er  to  leave  the  payment 
to  the  jury  as  evidence  of  a  payment  on  account  of  all  of  them.  Walker 
V.  Butler,  6  E.  &  B.  506 ;  25  L.  J.,  Q.  B.  377 ;  and  see  Evans  v.  Davies^ 
4  Ad.  &  E.  840.  An  appropriation  of  one  payment  by  the  creditor,  without 
the  debtor's  knowledge  or  assent,  is  not  per  se  enough  to  take  any  par- 
ticular debt  out  of  the  statute ;  and  it  seems  that  where  a  debtor  on  two 
separate  notes  pays  interest  on  aczount  generally,  after  one  had  been 
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barred  by  the  statute,  it  ought  to  be  taken  primd  facie  as  paid  on  account 
of  the  note  not  barred,  and  not  to  be  applied  exclusively  by  the  creditor  to 
the  note  that  is  barred.  Per  Ld.  Cranworth,  Nash  v.  Hodgson,  6  D.  M. 
&  G.  474,  482 ;  25  L.  J.,  Ch.  186,  188.  Payment  into  court  as  to  part  of 
a  debt  will  not,  it  would  seem,  take  the  case  out  of  the  statute  raised  as  a 
defence  to  the  rest.  See  Long  v.  Oreville,  3  B.  &  C.  10 ;  Reid  v.  Dickons, 
6  B,  &  Ad.  499.  Part  payment  in  goods  taken  as  money  will  be  an 
answer  to  the  statute.  JIart  t.  Nash,  2  0.  M.  &  R.  337 ;  Hooper  v.  Stevens, 
4  Ad.  &  E.  71.  Payment  of  interest  on  a  note,  due  more  than  six  years 
ago,  will  take  the  note  out  of  the  statute.  Bealy  y.  Oreenslade,  2  0.  &  J. 
61 ;  Purdon  v.  Pardon,  10  M.  &  W.  662.  Part  payment  may  be  by  bill 
or  note,  and  this  will  rebut  the  statute  if  so  made  as  to  imply  a  promise 
to  pay  the  rest,  although  the  bill  or  note  may  never  be  in  fact  paid. 
Tumey  v.  Dodwell,  3  E.  &  B.  136;  23  L.  J.,  Q.  B.  137.  And  the  delivery  of 
a  bill  m  part  payment  operates  from  the  delivery,  and  not  from  the  falling 
due  of  the  bill.  Irving  v.  Veitch,  3  M.  &  W.  90.  To  constitute  a  payment  of 
interest  sufficient  to  take  a  debt  out  of  the  statute,  it  is  not  necessary  that 
money  should  pass  between  the  debtor  and  creditor,  provided  the  ^ns- 
action  amounts  to  such  a  myment.  Maher  v.  Maher,  L.  B.,  2  Ex.  153  ; 
and  see  Amos  v.  Smith,  1  H.  &  G.  238 ;  31  L.  J.,  Ex.  423. 

Where  a  payment  of  part  is  made  as  and  for  a  parent  of  the  whole 
that  the  defendant  admits  to  be  due,  such  payment  will  not  take  the  rest 
out  of  the  statute.  Waugh  v.  Cope,  6  M.  &  W.  824.  A  payment  made 
to  the  creditor  to  the  use  of  his  debtor  by  a  third  party  cannot  be  appro- 
priated by  the  creditor  so  as  to  bar  the  statute,  nailer  v.  Lacy,  1  M.  & 
Or.  54.  Where  the  defendant  authorised  an  agent  to  offer  the  plaintiff  a 
part  of  his  debt  in  discharge  of  the  whole,  and,  on  the  plaintiff's  refusal  so 
to  accept  it,  the  agent  exceeded  his  authoritv  and  paid  the  sum  offered  in 
part  discharge,  it  was  held  that  this  was  not  a  part  payment  to  bar  the 
statute.  Linsell  v.  Bonsor,  2  N.  0.  241.  But,  generallv,  payment  b^  an 
authorised  aeent  is  payment  by  the  principal,  and  the  authority  is  a 
question  for  tne  jury. 

Where  A.,  B.,  and  C,  overseers,  borrowed  money  for  the  parish,  and 
gave  promissory  notes,  signed  by  them  as  overseers,  for  the  amount,  pay- 
ment of  interest  by  the  vestir  or  overseers  for  the  time  being  was  held  to 
bar  the  statute  in  a  suit  on  tne  notes  against  the  drawers.  Mew  v.  Pettet^ 
1  Ad.  &  E.  196 ;  Jones  v.  Hughes,  5  Exch.  104.  The  trustees  of  certain 
legatees  lent  to  the  defendant  part  of  the  trust  money  upon  a  promissory 
note,  describing  themselves  as  such  trustees ;  a  payment  of  the  principal 
and  interest  to  one  of  the  legatees  within  six  years  was  held  to  take  the 
case  out  of  the  statute.  Mtgginson  v.  Harper,  2  Or.  &  M.  322 ;  4  Tyr.  94. 
A.  gave  B.  a  promissory  note  in  order  to  get  an  advance  on  it  from  B.'s 
banker ;  B.  indorsed  it  to  his  banker,  who  credited  him  with  the  amount; 
it  was  held  that  a  payment  of  interest  by  B.  to  his  banker  within  six 
years  did  not  keep  alive  the  liability  of  A.  to  the  banker  on  tiie  note. 
Harding  v.  Edgecumbe,  28  L.  J.,  Ex.  313.  Payment  on  a  note  to  an 
administrator,  who  had  neglected  to  take  out  adnunistration  in  the  diocese 
in  which  the  note  was  honum  notabile,  was  held  sufficient  to  bar  the  opera- 
tion of  the  statute  as  against  a  subsequent  administrator  de  bonis  non, 
Clark  V.  Hooper,  10  Bing.  480. 

Notwithstanding  several  decisions,  beginning  with  Willis  v.  Newham, 
3  Y.  &  J.  518,  to  9ie  contrary,  it  is  now  settled  that  a  part  payment  within 
six  years,  though  proved  only  by  an  oral  or  unsigned  aonussion  of  the 
defendant,  will  take  a  case  out  of  the  statutes.  Cleave  v.  Jones,  6  Exoh. 
573.  But  such  admission  cannot  be  proved  by  the  production  of  a  book 
by  the  plaintiff,  confidentially  entrusted  to  him  as  the  defendant's  attorney 


664  Df/ence$  in  Adtona  on  Simple  Contraa^* 

in  the  course  of  bueineas,  in  which  book  payment  of  intereet  by  the  defen- 
dant to  the  plaintiff  within  six  years  was  entered.  ClemveY.  Jomm,  7 Szdi. 
421 ;  20  L.  J.,  Ex.  238,  Ex.  Gh.  An  answer  to  a  Ull  in  chancery  against 
the  defendant,  admitting  the  payment  of  certain  sums,  but  denying  Uiat 
tiiey  were  paid  as  interest  on  the  alleged  debt  due  to  the  plaintiff,  is 
enough  to  take  the  debt  out  of  the  statute,  if  the  jury  be  satiBfied  by  otiiflr 
evidence  that  they  were  in  fact  so  paid.  Baildon  y.  Walton^  1  Krcn.  617. 
As  to  ihe  use  of  admissions  made  in  the  book  of  a  testator  of  the  receipt 
of  interest  by  him,  to  rebut  the  statute  when  set  up  against  his  execotor, 
see  Bradley  v.  Jame$,  13  0.  B.  822 ;  22  L.  J.,  0.  P.  193 ;  and  ante, 
pp.  54,  59. 

The  9  Geo.  4,  c.  14,  s.  1  {ante,  p.  651),  prevents  an  acknowledgment  or 
promise  bv  one  of  several  co-contractors  m>m  taking  the  case  out  ol  the 
statutes,  but  part  payment  was  unaffected  by  that  Act.  WhUoomb  v. 
Whiting,  2  Doug.  652;  1  Smith's  Leading  Cases.  But  now,  by  the 
Mercantile  Law  Amendment  Act,  1856,  s.  14,  when  there  are  sevenl 
co-contractors  or  co-debtors  bound  or  liable  jointly  only,  or  jointly  and 
severally,  or  executors  or  administrators  of  any  oontractor,  no  such  oo- 
oontractor,  &c.,  shall  lose  the  benefit  of  the  Statute  of  Limitations,  so  as 
to  be  chargeable  by  reason  only  of  payment  of  any  principal,  interest,  or 
other  money,  by  any  other  co-contractor,  co-debtor,  executor,  &c  Asto 
the  effect  of  such  payment  by  a  co-executor,  or  by  a  surviving  oo-ocn- 
tractor,  or  by  the  executor  of  a  deceased  co-contractor  before  the  last  Ael, 
see  Slater  v.  Laweon,  1  B.  A  Ad.  396 ;  Scholey  v.  Walton,  12  M.  &  W.  510; 
Atkins  V.  Tredgoldy  2  B.  &  0.  23.  Sect.  14  of  the  last  Act  is  not  retro- 
spective, and  payment  of  a  co-oontractor  before  the  Act  prevented  the 
operation  of  tne  Statute  of  Limitations.  Jackson  v.  WooUey,  8  £.  &  B. 
t84;  27  L.  J.,  Q.  B.  448,  Ex.  Ch.,  reversing  the  judgment  below;  and 
overruling  Thompson  v.  Waithman,  3  Drew.  628  ;  26  L.  J.,  Gh.  134.  The 
statute  applies  even  if  the  payment  be  made  with  the  knowledge  and  con- 
sent of  tne  defendant,  tne  co-debtor.  Per  Crompton,  J.,  Jackson  v. 
Woolley,  8  E.  ft  B.  783,  784 ;  27  L.  J.,  Q.  B.  182.  Payment  by  a  con- 
tinuing partner  does  not  bar  the  statute  as  against  one  who  has  retired; 
Wataon  v.  Woodman,  L.  £.,  20  Eq.  721 ;  eemble,  contra  as  to  an  existing 
partner.    S.  C. 

Acknowledgment — hy  whom,"]  Sinoe  9  Oeo.  4,  c.  14,  an  acknowledgment 
signed  by  an  agent  in  the  name  of  the  mincipal,  and  with  his  assent,  was 
held  insufficient  in  Hyde  v.  Johnson,  2  N.  C.  776.  But  now,  by  19  &  20 
Yiot.  c.  97,  s.  13,  an  acknowledgment  or  promise  made  in  a  writing,  signed 
by  an  agent  of  the  pail^  chargeable  thereby,  duly  authorised  to  make  it, 
has  the  same  effect  as  if  signed  by  the  party  himself.  An  acknowledg- 
ment made  by  an  agent  since  the  passing  of  this  last  Act  is  sufficient  to  bar 
the  statute  in  the  case  of  a  debt  contracted  before  the  Act.  Leland  v. 
Murphy,  16  L-.  Gh.  Bep.  500,  M.  E. 

Even  before  Lord  Tenterden's  Act  it  was  held  that,  as  against  an  exe- 
cutor, a  mere  acknowledgment  is  not  sufficient  to  take  the  case  out  of  the 
statute,  but  there  must  be  an  express  promise.  TuUock  v.  Dunn^  By.  & 
M.  416;  Scholey  v.  WaUon,  supra.  Where  an  action  was  brought  asainst 
A.,  B.,  and  G.,  the  wife  of  B.,  upon  a  joint  promissory  note  made  by  A. 
and  G.  before  the  marriage  of  the  latt^,  and  the  Statute  of  Limitations 
was  pleaded,  it  was  held  that  an  acknowledgment  of  the  note  by  A.,  after 
the  mter-marriage  of  B.  and  G.,  was  not  evidence  to  support  the  issue. 
Pittam  V.  Foster,  1  B.  &  G.  248.  An  admission  by  a  bankrupt  in  his 
balance-sheet  will  not  take  the  debt  out  of  the  statute  as  against  his  trustee. 
Pott  V.  Clegg,  16  M.  &  W.  321 ;  Ez  pU.  Topping,  34  L.  J.,  Bky.  44.    An 
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acknowledgment  by  an  infant  under  age,  of  a  debt  for  necessaiiee  supplied 
to  him,  is  an  answer  to  a  defence  of  the  statute.  Willine  y.  Smith,  4  ±2.  & 
B.  180 ;  24  L.  J.,  Q.  B.  62. 

As  to  acknowledgment  of  debt  on  behalf  of  a  Joint-stock  company,  see 
IxnvndeB  y.  Oamettt  Ac.  Gold  Mining  Co.,  33  L.  J.,  Ch.  418. 

The  9  Geo.  4,  o.  14,  s.  1,  expressly  proyided  that  in  future  a  promise  by 
one  of  seyeral  debtors  shall  not  depriye  the  rest  of  the  benefit  of  the 
statute.    Ante,  p.  651. 

An  agreement  stamp  is  not  necessary  on  instruments  giyen  in  eyidence 
as  acknowledgments ;  9  G^.  4,  c.  14,  s.  8,  and  vide  ante,  pp.  231,  232 ; 
but  an  unstamped  promissory  note  cannot  be  used  for  Ihis  purpose,  for 
the  section  does  not  exempt  such  an  instrument  from  requiring  a  note 
stamp.  Janee  y.  Ryder,  4  M.  &  W.  32 ;  Parmiter  y.  Parmiter,  2  D.  F.  & 
J.  526;  30  L.  J.,  Oh.  508 ;  vide  antey  p.  241. 

Acknowledgment — to  wJiom,"]  Before  the  case  of  'fanner  y.  Smart,  6  B.  & 
0.  603,  poet,  p.  656,  there  was  a  good  deal  of  confusion  as  to  the  nature 
of  the  acknowled^ent  which  was  necessary  to  take  a  case  out  of  the 
Statute  of  Limitations.  It  was  always  considered  that  the  acknowledg- 
ment must  be  made  for  the  benefit  of  the  person  who  relied  upon  it,  and 
must  correspond  with  the  promise  in  the  count ;  therefore,  in  an  action 
by  an  executrix,  a  statement  by  the  defendant  to  her  that  **  the  testator 
always  promised  neyer  to  distress  him  for  it,''  was  held  to  be  no  eyidence 
of  a  promise  to  pay  made  to  the  testator  within  six  years.  Ward  y.  Hvmter, 
6  Taunt.  210.  So  an  acknowledgment  by  the  acceptor  of  a  bill  that  he 
was  indebted  on  it  to  the  payees,  but  that  he  was  not  indebted  to  the 
drawer,  there  being  no  consideration  for  the  bill,  was  held  not  sufficient 
in  an  action  by  the  drawer.    EaBterly  y.  Pullen,  3  Stark.  186. 

There  are,  howeyer,  seyeral  older  authorities  to  show  that  an  admission 
to  a  third  party  for  the  benefit  of  the  creditor  is  enough,  at  least  under 
the  stat.  21  Jao.  1,  c.  16.  Thus,  an  acknowledgment  made  to  a  stranger 
that  the  debt  is  owins  to  the  plaintiff  has  been  held  sufficient.  Peters  y. 
Brown,  4  Ei^.  46.  So  an  adcnowledgment  in  a  deed  between  the  defen- 
dant and  third  x>er8ons  of  the  existence  of  a  debt  due  to  the  plaintiffs  who 
are  strangers  to  the  deed.  MountsUphen  y.  Brooke,  3  B.  &  A.  141 ;  and  see 
Clark  y.  ffougham,  2  B.  &  0.  149 ;  HaXliday  y.  Ward,  3  Camp.  32 ;  Clark 
Y.  Hooper,  10  Bing.  481.  So  since  Lord  Tenterden's  Act,  an  answer  and 
inyentory  in  the  Ecclesiastical  Court  made  on  the  citation  of  the  next  of 
kin  stating  the  debts  due  from  the  estate  of  the  deceased,  and  si^ed  by 
the  administrator,  has  been  held  to  rebut  a  plea  of  the  Statute  of  limita- 
tions.    Smith  y.  Poole,  12  Sim.  17. 

On  the  other  hand,  it  has  been  doubted  whether  a  promise  made  by  the 
maker  of  a  note  to  the  payee  while  it  was  in  his  hands  will  be  ayailable 
in  a  suit  by  an  indorsee  against  the  maker ;  Cripos  y.  Davis,  12  M.  &  W. 
159 ;  and  with  respect  to  the  other  cases  cited  aooye  it  is  to  be  obseryed 
that  they  were  mostly  decided  before  the  effect  of  an  acknowledgment,  as 
an  answer  to  the  statute,  had  been  nut  on  its  right  footing ;  and  the  better 
opinion  is  that  an  admission  of  a  debt  made  to  a  mere  stranger  can  only 
repel  the  statute  when  it  can  be  properly  left  to  the  jury  as  equiyalent  to, 
or  implying  a  promise  to,  the  phuntiff  to  pay  him.  See  Everett  y.  Robert^ 
son  and  Ex  pte.  Topping,  cited  post,  p.  659 ;  Howcutt  y.  Bonser,  and 
Forsyth  y.  Brietowe, poet,  p.  688,  and  WUby  y.  Elgee,  L.  R.,  10  C.  P.  497. 

A cknowledgment — What  sufficient]  ' '  The  legal  effect  of  an  acknowledg- 
ment of  a  debt  barred  by  the  Statute  of  Limitations  is  that  of  a  promise  to 
pay  the  old  debt,  and  for  this  purpose  the  old  debt  is  a  consideration  in 
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law.  In  that  sense  and  for  that  purpose  the  old  debt  may  be  said  to  be 
revived.  It  is  revived  as  a  consideration  for  a  new  promise.  Bat  the 
new  promise  and  not  the  old  debt  is  the  measure  of  the  creditor's  right. 
If  a  debtor  simply  acknowledges  an  old  debt,  the  law  implies  from  that 
simple  acknowledgment  a  promise  to  pay  it ;  for  which  promise  the  old 
debt  is  a  sufficient  consideration.  But  if  the  debtor  promisee  to  nay  the 
old  debt  when  he  is  able,  or  by  instalments,  or  in  two  years,  or  out  of  a  par- 
ticular fund,  the  creditor  can  daim  nothing  more  than  the  promise  gives 
him."  Per  Wigram,  V.-C,  Philips  v.  Philips,  3  Hare,  281,  299,  300. 
This  was  in  effect  the  law  laid  down  in  Tanner  v.  Smart,  6  B.  ft  C.  603, 
which  overruled  manyprevious  cases.    Accord.  Buckmaster  v.  Busseii,  10 

C.  B.,  N.  S.  746,  per  mlliams,  J. ;  Chasemore  v.  Turner,  infra.  See  also 
JfifcAeZr*  C7fatm,  L.  E.,  6  Ch.  822,  828. 

But  the  reports  still  show  considerable  difference  of  opinion  as  to  the 
effect  of  the  words  on  which  the  creditor  relies  for  proof  of  the  supposed 
promise.  A  mere  admission  of  the  debt  without  any  expressions  as  to  the 
intention  or  ability  to  pay,  may  be  sufficient.  See  the  observations  in 
Hart  V.  Prendergast,  14  M.  &  W.  741,  742,  746.  But  if  the  admission  be 
so  (qualified  as  to  show  present  inability  to  pay,  and  only  the  hope  of 
«ommg  to  **  some  satisfactory  arrangement,"  in  event  of  increased  means, 
it  IB  insufficient  though  coupled  with  a  disclaimer  of  any  widi  to  rely  on 
the  statute.  Backham  v.  Marriott,  2  H.  &  N.  196;  26  L.  J.,  Ex.  315, 
Ex.  Oh. ;  see  Cassidy  v.  Firman,  I.  B.,  1  C.  L.  9,  Ex.  Such  expressions 
in  a  letter  as  **  you  will  certainly  be  repaid ; "  <*  wait  a  little  ana  all  will 
be  right ;  "  amoimt  to  a  promise,  though  the  letter  may  also  explain  the 
source  from  which  the  writer  expecte  to  obtain  funds.  Odlis  v.  Stadt, 
1  H.  &  N.  605  ;  26  L.  J.,  Ex.  138.  So  **  I  will  try  to  pay  you  a  Httie  at 
a  time  if  you  will  let  me ;  I  am  sure  I  am  anxious  to  get  out  of  your  debt. 
I  will  endeavour  to  send  you  a  little  next  week ; "  Lee  v.  Wilmot^  L.  B., 
1  Ex.  364 ;  and  "  the  old  account  between  us  which  has  been  standing 
over  so  long  has  not  escaped  our  memory,  and  as  soon  as  we  can  get  oar 
affairs  arranged  we  will  see  you  are  paid ;  "  Chasemore  v.  Turner^  L.  IL, 
10  Q.  B.  500,  Ex.  Ch., — were  held  to  be  sufficient  promises.  See  also 
Godwin  v.  C alley,  4  H.  &  N.  373 ;  ComfoHh  v.  Smiihard,  5  H.  &  N.  13; 
29  L.  J.,  Ex.  228,  where  Pollock,  0.  B.,  intimates  that  stronger  words 
would  be  required  to  re-establish  a  debt  already  barred  than  to  keep  alive 
a  debt  before  it  is  barred.  It  has  been  held  that  a  letter  containing  a 
request  "  to  send  in  your  account "  is  sufficient ;  Quincey  v.  Sharpe,  1  fee. 

D.  72 ;  Curtven  v.  Milhum,  42  Oh.  D.  424,  affirmed  on  another  ground  in 
0.  A. ;  see  also  Banner  v.  Berridge,  18  Oh.  D.  254 ;  even  though  ooupled 
with  a  denial  of  the  correctness  of  the  amount.  Sheet  v.  Lindsay,  2%c 
D.  314 ;  see,  however,  Spong  v.  Wright,  9  M.  &  W.  629,  poet,  p.  657.  And 
a  general  admission  of  some  debt  being  due,  coupled  with  evidence  to 
prove  the  amount,  ib  sufficient.  Cheslyn  v.  Dolby,  4  Y.  &  0.  238  ;  Waller 
V.  Lacy,  1  M.  &  Ghr.  54.  But  without  such  evidence  damages  can  only  be 
nominal.    Dickinson  v.  Hatfield,  1  M.  ft  Bob.  141. 

There  are  many  reported  cases  in  which  particular  letters  and  other 
written  communications  have  been  held  sufficient  to  prove  a  promise ;  but 
the  language  in  each  varies,  and  is  not  likely  to  be  exactly  repeated  in 
other  cases,  so  that  a  collection  of  them  is  of  little  use  as  a  guide  to  the 
decision  of  such  pointe  when  they  arise  at  Nisi  Prius ;  nor  can  any 
reported  cases  on  this  head  be  relied  upon  before  the  case  of  Tanner  v. 
Smart,  supra.  A  promise  to  pa^jr  a  proportion  of  a  joint  debt  has  been 
held  sufficient  to  entitle  the  plaintiff  to  such  proportion,  though  no  sum  is 
specified ;  the  plaintiff  may  prove  the  amount  by  other  6\ddenoe.  Lech- 
mere  v.  Fletcher,  1  Or.  &  M.  623;  3  Tyr.  450;  Bird  v.  Qammon,  3  N.  C. 
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883.  Where  a  promissory  note  given  to  two  payees,  A.,  and  B.,  his  wife, 
Ttras  barred  by  the  statute,  and  the  maker,  after  the  death  of  A.,  indorsed 
his  name  and  the  date  on  the  note,  this  has  been  held  a  sufficient  ac- 
knowledgment.   Bourdin  y.  Greenwood,  L.  B.,  13  Eq.  281. 

Acknowledgment — wJiat  not  sufficient."^  A  paper  admitting  the  debt,  and 
signed  by  the  defendant  on  the  occasion  of  an  agreement  that  it  should 
"be  extinguished  by  an  existing  set-off,  cannot  be  used  to  show  a  promise 
to  pay ;  for  it  did  not,  in  fact,  contemplate  any  future  payment  at  all. 
Cripps  Y.  Davisy  12  M.  &  W.  159.  Where,  in  answer  to  a  letter  from  the 
plamtiff  s  solicitor,  the  defendant  wrote,  **'  As  soon  as  I  am  able  to  attend 
to  my  concerns,  I  will  wait  on  Captain  C.  (the  plaintiff),  whom  I  shall  be 
able  to  satisfy  resx>ecting  the  misunderstanding  which  has  occurred  be- 
tween us,"  Gibbe,  C.  J.,  thought  it  not  sufficient  to  take  the  case  out  of 
the  statute.  Craig  v.  Cox,  Holt,  N.  P.  380.  So  where,  in  answer  to  a 
demand  for  charges  relative  to  the  grant  of  an  annuity,  the  defendant 
said  he  thought  it  had  been  settled  at  the  time  the  annuity  was  granted ; 
that  he  had  been  in  so  much  trouble  since,  that  he  could  not  reccollect 
anything  about  it.  Hellings  y.  Shaw,  1  B.  Moore,  340;  7  Taunt.  611. 
So,  where  the  defendant,  having  denied  the  existence  of  the  debt,  said, 
on  being  requested  to  look  at  documente  in  proof  of  it,  ''  It  is  no  use  for 
me  to  look  at  them,  for  I  have  no  money  to  pay  it  now."  Sriook  v. 
Mears,  5  Price,  636.  So,  where  the  defendsmt  referred  the  plaintiff  to  his 
attorney,  ^'who  was  in  possession  of  his  determination  and  ability." 
Bicknell  v.  Keppd,  1  N.  K.  20.  Where  A.  admite  a  debt  due  to  B.  only 
on  the  understanding  that  a  cross  claim  is  to  be  also  allowed,  and  the 
arrangement  goes  off,  this  is  no  admission  by  A.  to  bar  the  statute. 
Francis  v.  Hawkesley,  1  E.  &  E.  1052 ;  28  L.  J.,  Q.  B.  370 ;  OoaU  v. 
Goate,  1  H.  &  N.  29.     See  also  MitchelVs  Claim,  L.  E.,  6  Ch.  822. 

Where  the  debtor  stated  in  writing  that  arrangemente  had  been  making 
to  enable  him  to  discharge  the  account,  that  funds  had  been  appointed  of 
which  B.  was  trustee,  to  whom  he  had  handed  the  account,  and  that  B. 
had  authorized  him  to  refer  the  plaintiff  to  him ;  this  was  held  not  suffi- 
cient to  te,ke  the  case  out  of  the  statute,  the  debtor  not  charging  himself 
by  tiie  acknowledgment.  Whippy  v.  Hillary,  Z  B.  &  Ad.  399.  So,  if 
the  debtor  merely  refer  the  creditor  to  certain  funds  in  the  hands  of 
others,  and  teU  him  to  "  pay  himself"  out  of  them,  this  is  no  promise 
charging  hunself.    Boutledge  v.  Ramsay,  8  Ad.  &  E.  221. 

Wnere  the  acknowledgment  was,  '*I  cannot  afford  to  pay  my  new 
debts,  much  less  my  old  ones,"  it  was  held  to  be  insufficient.  Knott  v. 
Farren,  4  D.  &  By.  179.    So,  '*  I  will  see  my  attorney,  and  tell  him  to  do 


acknowied^ent  was  held  insufficient.  A* Court  v.  Cross,  3  Bing.  329. 
The  followmg  letter  from  the  defendant  to  plaintiff's  attorney  was  held 
not  sufficient :  *'  Since  the  receipt  of  your  letter  (and  indeed  for  some 
time  previouslv),  I  have  been  in  almost  dail^  expectation  of  being  enabled 
to  give  a  satisfactory  reply  to  your  ap{>lication  respecting  the  demand  of 
Messrs.  M.  against  me.  I  propose  being  in  Oxford  to-morrow,  when  I 
will  call  upon  you  on  the  matter."  Morrell  v.  Frith,  3  M.  &  W.  402. 
**  Send  me  your  bill,  and,  if  just,  I  will  not  give  you  the  trouble  of  going 
to  law,"  is  not  sufficient,  as  it  contains  no  admission  of  any  debt.  Spong 
V.  Wright,  9  M.  &  W.  629;  see,  however,  Quincey  v.  Sharpe,  1  Ex.  D.  72; 
and  Skeet  v.  Lindsay,  2  Ex.  D.  314,  ante,  p.  656.  The  writing  must 
import  a  distinct  and  unqualified  acknowle<^^ent  of  a  debt,  from  which 
VOL.  I.  u  u 
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a  promise  may  be  inferred  by  the  court.  Feam  v.  Lewi^,  6  Bing.  349 ; 
Williams  v.  Griffith,  3  Excb.  335 ;  Green  v.  Humphreys,  26  Ch.  D.  474, 
0.  A.  And  mere  general  ezpreBsions  of  a  bope  that  the  debtor  may  be  in 
a  condition  to  pay  at  a  future  day  are  not  sufficient  Hart  y.  Prenderffost, 
14  M.  &  W.  741;  Smith  v.  Thome,  18  Q.  B.  134;  21  L.  J.,  Q.  B.  199, 
Ex.  Oh. 

Where  the  defendant  acknowledges  the  debt,  but  insists  that  it  is  paid 
or  dischar^;ed,  the  whole  of  his  admission  must  be  taken  together,  and 
the  case  will  not  be  taken  out  of  the  statute.  Thus,  where  the  defendant 
said,  '*  I  have  paid  the  debt,  and  will  send  you  a  copy  of  the  receipt,"  but 
such  a  copy  was  never  sent,  Lord  Ellenborough  held  the  acknowledgment 
insufficient.  Birk  v.  Guy,  4  Esp.  184 ;  Anon.,  cited  Holt,  N.  P.  381. 
Where  the  acknowledgment  was,  **  You  owe  me  more  money ;  I  have  a 
set-off  against  it,"  it  was  held  not  sufficient.  Swann  v.  Sowdl,  2  B.  &  A. 
759.  "  I  acknowledge  the  receipt  of  the  money,  but  the  testatrix  gave  it 
me,"  was  also  held  not  sufficient.     Otoen  y.  Wolley,  B.  N.  P.  148. 

Where  the  defendant,  in  his  acknowledgment,  rests  his  dischaige  upon 
a  written  instrument  to  which  he  refers  with  precision,  eridenoe  of  niat 
instrument  has  been  admitted  to  show  that  it  aoes  not  operate  as  a  legal 
discharge.  Partington  y.  Butcher,  6  Esp.  66;  HeUinge  y.  Shaw,  1  B. 
Moore,  344 ;  7  Taunt.  608.  But  the  doctrine  is  adverted  to  by  the  court 
with  expressions  of  doubt  in  Beale  v.  Nind,  4  B.  &  A.  568,  and  can  only 
be  supported  on  the  assumption  that  such  an  acknowledgment  amounts  U> 
a  conditional  promise. 

The  following  acknowledgment,  ''I  have  sent  you  a  note  for  the  money 
due  to  you,  which  your  motner  left  for  you,"  sent  with  a  promissory  note, 
on  a  receipt  stamp,  was  held  insufficient  without  the  promissory  note,  and 
that  not  being  properly  stamped,  could  not  be  looked  at.  Parmiter  v. 
Farmiter,  2  D.  E*.  &  J.  526 ;  30  L.  J,,  Oh.  508. 

Where  the  expressions  of  the  defendant  are  ambiguous,  it  was  formerly 
held  to  be  a  question  of  fact  for  the  jury  whether  they  amounted  to  an 
acknowled^ent  of  the  debt.  Lloyd  v.  Maund,  2  T.'B.  760;  and  see 
Linsell  v.  Bonsor,  2  N.  0.  241.  But  this  has  been  questioned  in  later 
cases,  and  it  has  been  since  decided  that  the  construction  of  a  doubtful 
document,  given  in  evidence  to  defeat  the  statute,  is  for  the  court  and  not 
for  the  jury ;  though,  if  intrinsic  facts  are  adduced  in  explanation,  ^ese 
facts  are  for  the  consideration  of  the  jury.  Morrell  v.  Frith,  3  M.  &  W. 
402;  Boutledge  v.  Ramsay,  8  Ad.  &  E.  221 ;  Smith  v.  Thome,  18  Q.  B.  134; 
21  L.  J.,  Q.  B.  199,  Ex.  Oh, 

An  acknowledgment  since  action  brought  is  not  sufficient.  Bateman  v. 
Finder,  3  Q.  B.  574,  overruling  Yea  v.  Fouraker,  2  Burr.  1099. 

A.  and  B.  were  joint  and  several  makers  of  a  promissory  note,  and  A. 
having  made  an  assignment  for  the  benefit  of  his  creditors,  B.  gave  to  the 
payee  of  the  note  &e  following  memorandum: — "I  hereby  consent  to 
your  receiving  the  dividend  under  A.'s  assignment,  and  do  agree  that 
your  doing  so  shall  not  prejudice  your  claim  on  me  for  the  same  debt" 
It  was  held  that  this  was  insufficient  as  against  B.  Cockrill  v.  Sparkes, 
1  H.  &  0.  699 ;  32  L.  J.,  Ex.  118.  Where  there  were  disputed  aooounts, 
and  the  parties  agreed  to  refer  them  to  an  arbitrator  "  to  ascertain  the 
amount  due,"  the  amount  to  be  paid  *'  at  such  times  and  in  such  propor- 
tions as  the  arbitrator  may  appoint; "  it  was  held  to  be  insufficient.  Hales 
V.  Stevenson,  11  W.  E.  33,  M.  T.  1862,  a  B. ;  Ex.  Oh.,  11  W.  B.  952, 
T.  T.  1863.  In  Bush  v.  Martin,  2  H.  &  0.  311 ;  33  L.  J.,  Ex.  17,  the 
claim  was  for  work  and  labour  as  an  attorney  against  commissioners 
under  a  local  improvement  Act.  The  commissioners  appointed  a  com- 
mittee to  inquire  into  the  state  of  their  finances,  and  the  committee 
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deliyered  a  si^ed  report,  in  which  the  sum  claimed  was  shown  to  be  due 
to  the  plaintiff.  The  commissioneTs  adopted  the  report,  and  ordered  a 
rate  to  do  levied  in  aooordanoe  with  the  recommendation  of  the  committee 
to  defray  the  sums  therein  found  to  be  due.  This  was  held  not  to  be 
sufficient;  Pollock,  C.  B.,  relying  on  Emery  y.  Day,  1  C.  M.  &  E.  245, 
where  a  somewhat  similar  acknowledgment  was  attempted  to  be  set  up ; 
but  no  decision  was  there  given  as  to  whether  or  no  the  acknowledgment 
was  sufficient,  because  the  plaintiff  failed  to  produce  it. 

Where  the  defendant  had  presented  a  petition  for  arrangement  with  his 
creditors  under  the  7  &  8  Vict.  c.  70,  and  had  inserted  in  his  accounts  the 
debt  on  which  the  action  was  brought,  and  thereby  proposed  to  assign  all 
his  property  to  trustees  **  for  the  future  payment  or  compromise  of  such 
debts  and  engagements,"  this  was  held  to  be  insufficient.  Everett  y. 
Bobertean,  I  E.  &  E.  16;  28  L.  J.,  Q.  B.  23.  So  the  insertion  of  a  debt 
in  the  schedule  to  a  deed  of  inspectorship  for  administering  the  estate  of 
the  debtor  will  not  take  the  debt  out  of  the  statute,  though  the  schedule 
be  verified  by  the  debtor's  oath.  Ex  pte.  Topping ,  34  L.  J.,  Bky.  44. 
This  case  overrules  Eicke  v.  Nokea,  1  M.  &  Bob.  359. 

A  letter  written  ''without  prejudice,*'  cannot  be  relied  on  when  ihe 
terms  it  proposes  have  not  been  accepted.  ^MitcheWB  Claim,  L.  B.,  6  Ch. 
822 ;  and  vide  ante,  pp.  62,  63. 

Acknowledgment — conditional.!  When  the  promise  relied  upon  is  con- 
ditional, the  plaintiff  must  show  the  condition  performed;  MitcheWa 
Claim,  mpra  ;  thus  where  the  defendant  promised  to  pay  the  debt  when 
he  was  able,  it  was  ruled  that  the  plaintin  was  bound  to  show  that  the 
defendant  was  then  of  sufficient  ability  to  pay.  Daviea  y.  Smith,  4  Esp. 
36;  Besfordy,  Saunders,  2  H.  Bl.  116.  So  where  the  promise  was,  **I 
cannot  pay  the  debt  at  present ;  but  I  will  pay  it  as  soon  as  I  can,"  it  was 
held  necessary  for  the  plaintiff  to  show  the  defendant's  ability  to  pay. 
Tanner  v.  Smart,  6  B.  &  C.  603.  If  the  debtor  promises  to  pay  the  old 
debt  **  when  he  is  able,"  or  "  by  instalments,"  or  **  in  two  years,"  or  out 
of  a  certain  fund,  the  creditor  can  claim  notiiing  more  than  the  new  pro- 
mise gives  him.  Per  Wigram,  V.-C,  in  Fkilips  v.  Philips,  3  Hare,  281, 
299,  ante,  pp.  655,  656,  cited  in  Smith  v.  Thome,  18  Q.  B.  139 ;  21 
L.  J.,  Q.  B.  199,  Ex.  Oh.  See  also  Chasemore  v.  Turner,  L.  B.,  10  Q.  B. 
500,  Ex.  Ch.,  and  Meyerhoff  Y.  Froehlich,  3  C.  P.  D.  333;  4  C.  P.  D.  63, 
C.  A.  And  the  statute  runs  from  the  time  of  becoming  able  to  pay, 
though  the  plaintiff  had  no  notice  of  the  ability,  and  made  no  demand. 
Waters  v.  Thanet,  El.  of,  2  Q.  B.  757 ;  Hammond  v.  Smith,  33  Beav.  452. 

A  doubt  has  existed  whether  the  plaintiff  is  bound  to  claim  specially  on 
such  qualified  promise,  or  can  show,  under  the  reply  taking  issue  on  the 
defence  of  the  statute,  that  the  promise  has  become  absolute  by  the  per- 
formance of  the  condition ;  but  it  seems  to  be  now  settled  that  the  condi- 
tional promise  may,  after  performance  of  the  condition,  be  shown  under 
issue  taken  on  a  defence  of  the  statute;  per  Parke,  B.,  in  HaH  v. 
Prendergast,  14  M.  &  W.  743,  745;  Smith  v.  Thome,  18  Q.  B.  134,  143; 
21  L.  J.,  Q.  B.  199,  Ex.  Oh. ;  and  such  is  the  practice,  though  cases  may 
occur  of  a  promise  so  qualified  as  to  require  a  special  claim,  as  to  pay  in  a 
particular  manner. 

Whether  the  promise  be  qualified  or  not,  is  a  question  of  construction 
for  the  court  and  not  for  the  jury,  except  where  extrinsic  evidence  affects 
the  construction.     Eoutledgey.  Ramsay,  8  Ad.  &  E.  221.     Vide  ante,  p.  658. 

MiUual  accounts,  &c.']  Before  the  9  Geo.  4,  c.  14,  ante,  p.  651,  it  was 
held  that  where  there  nad  been  mutual  current  and  unsettled  aooount* 
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between  the  parties,  and  any  of  the  itenus  were  within  six  years*  sucIl 
items  were  evidence  (under  the  replication  that  the  defendant  did  pro- 
mise, &c.)  as  an  admission  of  an  open  account  so  as  to  take  the  case  out 
of  the  statute,  like  any  other  acknowledgment.  Coiling  y.  Skoulding,  6 
T.  E.  189 ;  2  Wms.  Saund.  127  (6).  But  since  that  statute,  there  must 
be  part-payment,  or  something  equivalent  to  it,  or  a  distinct  written 
acknowledgment,  to  have  this  effect.  Williams  v.  Griffiths,  2  C.  M.  ft 
B.  45 ;  Mills  v.  Fowkes,  6  N.  0. 455 ;  CoUam  v.  Partridge,  4  M.  &  Gr.  271. 
See  also  as  to  merchants'  accounts,  ante,  p.  646. 

Limitation  ofcuiions  in  special  cases,"]  There  are  certain  cases  in  which 
the  limitation  of  actions  is  governed  by  special  Acts.  The  following  are 
some  of  these.  Thus  the  s&t.  35  Geo.  3,  c.  125,  ss.  7,  8,  9,  preecribra  the 
formalities  required  before  a  debt  becomes  recoverable  from  an  heir- 
apx>arent  to  the  crown,  who  has  a  separate  establishment,  and  limits  the 
period  for  its  recovery. 

The  Highway  Act  (5  &  6  Will.  4,  c.  50),  s.  109,  provides  that  no  action 
shall  be  commenced  against  any  person  for  anythmg  done  in  pursuance 
of,  or  imder  the  authority  of  the  Act,  after  three  calendar  months,  next 
after  the  fact  committed,  for  which  such  action  shall  be  brought.  This 
section  applies  to  the  recovery  of  money  bond  fide  received  by  me  defen- 
dants from  the  plaintiffs  as  surveyors  of  highways,  but  under  an  illegal 
rate.  See  Selmes  v.  Judge,  L.  B.,  6  Q.  B.  724.  So  the  Public  HeJ& 
Act,  1875,  s.  264,  which  is  somewhat  similar  in  terms,  and  limits  the 
period  of  action  to  six  months,  applies  to  an  action  for  money  paid  to  a 
local  board,  under  a  mistake  of  fact.  Midland  Ry,  Co,  v.  WiihingUm 
Local  Board,  11  Q.  B.  D.  788,  C.  A.  See  further,  post.  Part  UL,  Actitms 
against  constables,  officers,  due. 

The  stat.  22  &  23  Vict.  c.  49,  s.  1,  imposes  a  limitation  in  the  case  of 
actions  against  poor  law  boards  for  deots  contracted  by  them.  See  R,  v. 
Stepney  Union,  Guardians  of,  L.  B.,  9  Q.  B.  383.  But  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  9,  does  not  extend  this  provision  to  them 
when  acting  as  the  local  sanitary  authority.  Dearie  v.  Petersfield  Union^ 
21  a  B.  D.  447,  C.  A. 

Merger, 

Where  a  debtor  g^ves  his  creditor  a  higher  security  for  the  debt  due, 
and  co-exteneive  with  it,  the  debt  is  merged  by  operation  of  law,  irre- 
spectively of  the  intention  of  the  parties.  Price  v.  MouUon,  10  C.  B.  561 ; 
20  L.  J.,  G.  P.  102.  But  if  the  security  so  given  is  not  co-extensive  with 
the  debt,  the  latter  will  exist  as  a  collateral  security,  and  there  will  be  no 
merger.  Holmes  v.  Bell,  3  M.  &  Gr.  213 ;  Bell  v.  Banks,  Id.  258 ;  Nor/oOc 
Ry.  Co,  V.  M*Namara,  3  Exch.  628;  Ansdl  v.  Baker,  15  Q.  B.  20;  Boater 
v.  Mayor,  19  C.  B.,  N.  S.  76 ;  34  L.  J.,  0.  P.  230. 

If  a  bond  be  given  for  rent  due,  even  on  a  parol  demise,  this  does  not 
operate  as  a  merger,  for  rent  is  a  debt  of  equal  degree  with  a  debt  by 
specialty.  Newport  v.  Godfrey,  2  Vent.  184 ;  3  Lev.  267 ;  4  Mod.  44 ; 
Go^e  V.  Adon,  1  Salk.  325 ;  Bavis  v.  Gydt,  2  Ad.  &  £.  623;  1  BolL  Abr. 
Dett.  (Extinguishment),  A.  pi.  2,  p.  605,  L  1. 

See  further  as  to  merger,  arde,  p.  574. 


PaymerA* 

Payment  must  be  specially  pleaded ;  Bulee,  1883,  O.  xix.  r.  15,  aii<e, 
p.  301 ;  and  without  a  defence  of  payment,  it  cannot  be  given  in  evideooe, 
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though  only  for  the  purpose  of  showmg  that  interest  is  not  due  on  the 
debt  demanded,  the  debt  itself  being  admitted  by  payment  into  conit. 
Adams  v.  Falk,  3  Q.  B.  2. 

Payment  cannot  be  shown  under  a  set-off.  Linley  v.  Polden,  3  DowL 
780 ;  and  see  Lewis  v.  Samudy  8  Q.  B.  685.  It  is,  however,  sometimes 
difficult  to  say  whether  a  receipt  or  retainer  of  money  by  a  creditor 
amounts  to  a  payment  or  a  set-on.  See  Thomas  y.  Cross^  7  Exch.  728 ;  21 
L.  J.,  Ex.  251.  But,  probably,  if  the  effect  of  the  transaction  were 
wrongly  stated,  a  judge  would  amend  in  such  a  case.  In  an  action 
against  one  of  two  joint  and  several  guarantors,  the  reduction  of  the 
defendant's  liability  by  the  payment  by  the  other  guarantor  of  part  of 
the  amount,  cannot  l>e  set  up  without  a  defence  of  payment  pleaded. 
Laurie  y.  Scholefield^  L.  B.,  4  C.  P.  622.  In  this  case  uie  court  allowed 
the  plea  to  be  added  upon  terms. 

It  is  difficult  to  understand  the  reasoning  upon  which  the  decision  in 
one  case,  and  an  alleged  dictum  in  another  is  founded  that,  where  goods 
are  sold  for  ready  money,  and  the  delivery  in  exchange  for  money  takes 
place  immediately,  no  debt  arises,  and  that  consequently,  in  an  action  for 
goods  sold  and  delivered,  in  such  a  case  it  was  not  necessary  to  plead  pay- 
ment, but  that  the  nature  of  the  transaction  mi^ht  be  shown  under  the 
plea  of  never  indebted.  Of  course,  if  this  view  be  taken  of  the  transac- 
tion, there  is,  strictly  speaking,  no  payment,  for  when  there  is  no  debt 
there  can  be  no  payment.  But  it  is  scarcely  possible  to  suppose  a  case  of 
exchange  of  goods  for  money,  which  is  not  preceded  by  a  prior  offer  and 
acceptance,  and  it  is  upon  the  contract  thus  made,  and  which  the  defence 
of  payment  confesses  and  avoids,  that  the  action  is  brought.  The  ruling 
in  Bussty  v.  Bametty  9  M.  &  W.  312,  which  is  usually  relied  on  for  the 
doctrine  under  discussion,  seems  to  be  contrary  to  the  opinion  of  Parke,  B., 
in  Ooodchild  v.  Pledge^  1  M.  &  W.  363.  It  was  also  disputed  in  LittlechUd 
v.  BaiikSy  7  Q.  B.  739;  and  in  Smith  v.  Winter y  12  0.  B.  487 ;  21  L.  J., 
C.  P.  158,  was  said  to  have  gone  to  "  the  very  verge  of  the  law."  In 
TimminsY.  QihhinSy  18  a  B.  726;  21  L.  J.,  a  B.  403,  Ld.  Campbell 
said,  that  *' where  money  is  paid  over  the  counter  at  the  time  of  sale, 
there  must  be  a  moment  of  time  when  the  purchaser  is  indebted  to  the 
vendor."  It  is  said,  however,  that  a  similar  opinion  was  again  expressed 
by  the  court  in  Wood  v.  BletcheVy  4  W.  B.  566,  E.  T.  1856,  Ex.  In  Smith 
v.  WinteTy  supray  in  debt  for  work  and  labour,  it  was  held  that  where 
work  was  to  be  done  by  a  debtor  for  his  creditor,  as  a  set-off  against  tiie 
debt,  that  in  an  action  for  work  and  labour  this  might  be  shown  under 
the  general  issue.    But  this  is  obviously  an  entirely  different  case. 

An  account  stated  between  plaintiff  and  defendant,  and  payment  of 
the  balance,  is  evidence  under  a  defence  of  payment,  though  it  may  be 
specially  pleaded  according  to  the  facts.  Callander  y.  Hoivardy  10  0.  B. 
290;  19  L.  J.,  C.  P.  312. 

Where,  in  answer  to  a  claim  for  lOL  ISs,  4d.y  the  defendant  sent  a  bank 
bill  for  101.  y  which  the  plaintiff  said  he  should  not  accept  in  discharee  of 
his  claim,  but  nevertheless  retained,  it  was  held  that  there  was  evidence 
of  payment.     Caine  v.  CouUotiy  1  H.  &  0.  764;  32  L.  J.,  Ex.  97. 

Where  the  plaintiff's  particulars  admit  a  payment,  he  can  recover  only 
the  amount  by  which  his  claims,  as  proved,  exceed  the  payment  as  alleged. 
Bowland  v.  BlaksleVy  1  Q.  B.  403 ;  see  also  Price  v.  ReeSy  11  M.  &  W.  576. 
And  if  it  gives  credit  thus,  **  Cr., — by  bills  of  exchange,  1,500/.,"  this  will 
be  taken  to  be  a  payment  by  the  de/endanty  and  the  plaintiff  cannot  show 
that  it  was  a  payment  by  another  person  for  which  the  defendant  is  not 
entitled  to  credit.  Smethurst  v.  Taylor y  12  M.  &  W.  545.  But,  the  plain- 
tiff may  explain  that  the  payment,  for  which  the  particulars  give  credit, 
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was  not  made  on  account  of  the  balance  he  claims.  Mercy  y.  Chicly  3 
Exch.  851.  In  this  case  the  plaintifE  seems  to  have  included  in  the  par- 
ticulars items  which  he  could  not  have  recovered,  but  which  had  been 
paid  by  the  defendant.  In  another  case,  the  particulars  claimed  a  balance 
of  29/.  for  goods  sold,  and  gave  credit  for  9262.  paid  ;  the  plaintiff  proved 
a  claim  of  949/.  for  goods  sold ;  it  ap]^red  that  84/.  worth  of  the  goods 
had  been  taken  back,  and  defendant  msisted  at  the  trial  that  this  sum, 
added  to  the  sum  credited,  left  nothing  for  the  plaintiff  to  recover :  held, 
that  the  plaintiff  might  turn  the  balance  in  his  favour  by  showing  that  he 
had  ^ven  credit  for  84/.  as  ])art  of  the  payment.    Larnb  v.  MickUihwaiL, 

1  Q.  B.  400.  Where  credit  is  given  for  a  sum  paid,  whether  before  or 
after  action,  a  defence  of  payment  applies  only  to  the  balance,  and  proof 
of  payment  of  that  amount  is  sufficient.  E<uttnck  v.  Harmony  6  M.  &  W. 
13.  Where  the  plaintiff  proceeded  in  his  particulars  for  a  **  balance  "  of 
37/.,  and  the  particulars  stated  sales  to  the  amount  of  100/.,  and  gave  no 
credit  for  specific  payments,  and  the  defendant  pleaded  and  proved  a 
set-off  of  5/.,  with  other  pleas,  it  was  held  that  me  defendant  was  not 
necessarily  entitled  to  deduct  the  set-off  from  37/. ;  but  the  jury  might 
fudd  that  sum  to  be  the  *'  balance"  after  deducting  the  5/.  Toumson  v. 
Jackson,  13  M.  &  W.  375. 

Where  a  creditor  directs  his  debtor  to  transmit  money  or  a  bill  in  pay- 
ment by  the  post,  and  it  is  lost  (without  default  of  the  debtor),  the  creditor 
must  bear  the  loss ;  IVarwicke  v.  NoaJces,  1  Peake,  98 ;  and  where  no  direc- 
tions are  given  about  the  mode  of  remittance,  yet  if  this  be  done  in  the 
usual  way  of  business  between  the  parties,  it  seems  that  the  debtor  is  dis- 
charged.    /(/.,  per  Ld.  Kenyon,  C.  J. ;  vide  post ^  pp.  666  et  seq. 

As  to  payment  of  bills  or  notes,  see  anUy  pp.  391  et  seq. 

A  usual  way  of  proving  payment  is  by  the  production  of  a  receipt  signed 
by  the  plaintiff  or  his  agent.  Vide  Admissions;  Beceipis;  ante,  p.  66; 
and  Stamps,  ante,  p.  265. 

As  to  proof  of  payment  of  legacies,  see  Stamps,  ante,  p.  266. 

Payment  to  agejit,^  Payment  to  an  authorized  agent  is  sufficient. 
Goodland  v.  Blewith,  1  Camp.  477 ;  Coates  v.  Lewes,  Id.  444 ;  Oicen  v. 
Barrow,  1  N.  B.  101.  Thus,  payment  to  the  solicitor,  while  an  action  is 
subsisting,  is  good;  Anon,,  1  Dowl.  173 ;  but  not  to  his  derk,  who  shows 
no  other  authority  than  his  master's  order  to  receive  it ;  per  Ld.  Kenyon, 
C.  J.,  Coore  v.  Callaway,  1  Esp.  115.  The  solicitor's  authority  to  recdve 
seems  to  continue  as  long  as  the  retainer ;  and  this  is  presumed  to  con- 
tinue after  judgment  until  payment,  voluntarily,  or  imder  execution, 
Beviiis  V.  JSulme,  15  M.  &  W.  88,  96.  Payment  to  the  solicitor's  agent  in 
the  country  is  not  good.  Yates  v.  Freckleton,  2  Doug.  623.  But  payment 
to  a  person  found  in  a  merchant's  counting-house,  and  appearing  to  be 
entrusted  with  the  conduct  of  the  business  there,  is  a  good  payment  to 
the  merchant,  though  the  person  was,  in  fact,  not  employed  by  him. 
BarreU  v.  Deere,  M.  &  M.  200;  and  see  WUmott  v.  Smith,  li,  238.  But, 
this  is  on  the  assumption  that  the  payment  relates  to  the  merchant's 
business ;  for  if  it  be  payment  in  respect  of  a  private  debt  due  to  him,  as 
a  mortgage  debt,  or  a  legacy,  it  will  not  be  sufficient.     Sanderson  v.  Bdl, 

2  Or.  &  M.  304,  313.  So,  if  a  shopman,  authorized  to  receive  casli  over 
the  counter,  obtains  payment  elsewhere  in  another  way,  and  does  not  pay 
over  the  amount  to  his  principal,  this  is  not  a  discharge.  Kaye  v.  Bntt, 
5  Exch.  269.  An  agent  employed  to  sell  land  has  no  authority,  as  such, 
to  receive  payment.  Mynn  v.  Joliffe,  1 M.  &  Bob.  326.  So,  an  auctioneee, 
though  he  is  authorized  to  receive  the  deposit,  has  no  general  authority 
to  receive  the  purchase-money;  Syhes  v.  Giles,  5  M.  &  W.  645;  and. 
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generally,  an  agent  for  taking  a  bond,  or  for  negotiating,  or  concluding  a 
oontract,  has  no  implied  authority  to  receive  money  due  imder  it.  Story 
on  Agency,  s.  98.  Eyen  the  possession  of  the  instrument,  as  the  posses- 
sion by  the  agent,  of  a  conveyance  to  secure  a  loan  of  money  negotiated 
by  the  agent,  is  no  authority  to  receive  the  principal,  although  the  credi- 
tor may  have  sometimes  permitted  the  agent  to  receive  interest.  Wilkin^ 
9on  V.  Candlishf  6  Exch.  91.  So  possession  of  an  executed  conveyance, 
with  a  receipt  indorsed  by  vendor  or  mortgagor,  was  no  su£Gicient  autho- 
rity to  the  solicitor  of  vendor  or  mortgagor  to  receive  the  purchase-money 
or  loan.  Viney  v.  Chaplin,  2  De  G.  &  J.  468 ;  27  L.  J.,  Ch.  434;  ExpU. 
8winbank»,  11  Ch.  D.  525,  C.  A.,  distinguished  in  Gordon  v.  James,  30 
Oh.  D.  249,  G.  A.  This  is  now  otherwise  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  44  &  45  Vict.  c.  41,  s.  56;  even  where  the  vendor 
is  a  trustee.  Trustee  Act,  1888,  51  &  52  Yict.  c.  59,  s.  2.  But  the  section 
applies  only  where  the  solicitor  is  acting  for  the  person  to  whom  the 
money  is  expressed  to  be  paid,  and  the  deed  must  be  actually  produced. 
Day  V.  Woolwich  Equitable  Building  8oc,,  40  Ch.  D.  491. 

Possession  of  a  negotiable  security  is  evidence  of  authority  to  receive 
payment.  Story  on  Agency,  s.  104,  citing  Owen  v.  Barrow,  1  N.  B.  103. 
See  further,  as  to  payment  of  a  bill  of  exchange,  cheque,  or  promissory 
note,  the  Bills  of  Exchange  Act,  1882,  s.  59,  ante,  p.  391.  Pavment  to 
the  factor  who  sold  the  ffo^s,  and  who  was  known  to  sell  as  such,  is  good 
against  the  principal,  Uiough  made  prematurely.  Fish  v.  Kempton,  7 
0.  B.  687.  A  special  defence  of  pa^onent  to  agent  D.,  of  whom  tiie 
plaintiff  bought  the  ffoods,  believing  him  to  be  the  pirincipal,  must  state 
that  D.  was  ostensible  owner  of  the  goods  by  permission  of  the  plaintiff. 
Drake/ord  v.  Piercy,  7  B.  &  S.  515. 

As  a  general  rule,  when  a  person  employs  an  agent  to  receive  a  debt, 
he  must  receive  it  in  money,  and  if  the  agent  sets  it  off  against  a  debt 
from  himself,  the  creditor  cannot  rely  on  this  as  payment;  Barker  v. 
Greenioood,  2  Y.  &  C,  Ex.  418;  Scott  v.  Irving,  1  B.  &  Ad.  605;  Sweeting 
V.  Fearce,  7  C.  B.,  N.  S.  449 ;  29  L.  J.,  0.  P.  265;  9  C.  B.,  N.  S.  534 ;  30 
L.  J.,  C.  P.  109,  Ex.  Ch. ;  Fearson  v.  Scott,  9  Ch.  D.  198 ;  though  if  the 
principal  knew  that  there  was  a  general  usage  of  the  trade  or  market  in 
whidi  the  transaction  took  place  that  debts  e^ould  be  set  off  in  this  way, 
and  he  did  not  object  to  it,  ne  would  be  taken  to  be  boimd  by  the  usage. 
Stewart  v.  Aberdein,  4  M.  &  W.  211,  cited  ante,  p.  435,  and  Sweeting  v. 
Fearce,  supra.  So  where  goods  are  bought  through  a  broker,  and  the 
purchaser  pays  for  them  by  an  advance  on  his  general  account  with  the 
oroker  before  the  delivery  of  the  goods,  it  is  a  question  for  the  jury 
whether,  by  the  custom  of  the  trade,  such  payment  is  good  as  against  the 
principal.  CatteraU  v.  Hindle,  L.  E.,  2  C.  P.  368,  Ex.  Ch.  So  payment 
to  a  clerk  or  servant  bv  cheque,  bill,  or  note,  is  good,  if  it  be  in  uie  usual 
course  of  business;  Thorold  v.  Smith,  11  Mod.  87,  88 ;  or  if  the  cheque, 
Ac,  be  subsequently  paid ;  Bridges  v.  Oarrett,  L.  R.,  5  C.  P.  456,  Ex.  Ch., 
per  Blackburn,  J.,  and  see  Williams  v.  Evans,  L.  R.,  1  Q.  B.  352,  354; 
even  though  tiie  payment  was  by  cheque  payable  to  order,  which  the 
clerk  cashed  at  the  banker's  by  forging  the  indorsement;  for  the  payment 
by  the  banker  is  protected  by  16  &  17  Vict.  c.  59,  s.  19,  and  Bills  of  Ex- 
cha^e  Act,  1882,  s.  60,  ante,  p.  395.  Charles  v.  Blackivell,  2  C.  P.  D. 
151,  C.  A.  The  defendant,  having  purchased  copyhold  land,  was  admitted 
by  his  solicitor,  C,  who  had  been  appointed  by  tne  steward  of  the  manor 
as  his  deputy  to  admit  the  defendant.  The  defendant  gave  C.  a  cheque, 
crossed  by  C.'s  request  to  C.'s  bankers,  for  the  amount  of  the  lord's  fine, 
steward's  fees,  and  C.'s  charges  as  his  solicitor.  The  amoimt  of  the 
cheque  was  duly  paid  to  C.'s  bfmkers,  who  retained  the  money  in  discharge 
of  a  debt  due  to  tnem  by  C.    It  was  held  a  good  payment  of  the  fine  by 
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the  defendant  as  against  the  lord.  Bridges  v.  Oarrett,  L.  E.,  5  C.  P.  451^ 
Ex.  Ch.  But  payment  to  a  partdcular  agent,  e.  ^.,  an  auctioneer,  mart 
not  be  made  by  bill.  Williams  y.  Evans^  supra  ;  and  see  Syhts  y.  QiUs, 
6  M.  &  W.  645.  It  seems,  however,  that  payment  of  the  deposit  at  an 
auction  may,  in  acoordanoe  with  the  usuage,  be  made  by  cheque.  Farrer 
y.  Lacy^  31  Oh.  D.  42,  G.  A.  As  to  the  form  in  which  a  bill  nyen  to  an 
agent  should  be  drawn,  see  Hoaarth  y.  Wherlev,  L.  B.,  10  C.  P.  630. 

A  payment  to  one  of  seyeral  x>er8ons  who  haye  deposited  money  in  a 
bank,  and  who  are  not  partners,  is  not  good  as  against  the  others.  Innes 
Y.  Stephenson,  1  M.  &  Hob.  145 ;  Steivart  y.  Lee,  M.  &  M.  158.  But  a 
payment  to  one  partner  is  payment  to  all ;  and  a  receipt  by  one  is  prima 
facie  evidence  of  payment  against  all ;  but  it  may  be  rebutted  by  proof 
that  it  was  given  in  fraud  of  the  other  partners  m  order  to  defeat  the 
action.    Farrar  v.  Hutchinson,  9  Ad.  &£.  641. 

Fayment  hy  agent.']  Payment  by  an  agent  will  support  an  averment  of 
payment  by  the  principal,  though  the  latter  has  not  in  fact  repaid  the 
agent.    Adams  v.  Dansey,  6  Bing.  506. 

Payment  by  one  of  several  partners  is  payment  by  all ;  but  where  one 
of  seyeral  partners  paid  a  sum  of  money  to  a  creditor  in  consideration 
that  the  creditor  would  assign  the  debt  to  a  trustee  for  the  partner,  it  was 
held  that,  in  an  action  brought  by  the  trustee  in  the  name  of  the  creditor 
against  the  partnership,  the  above  facts  did  not  support  a  plea  of  payment. 
M'Intyre  v.  Miller,  13  M.  &  W.  725.  Where  it  was  agreed  between  A., 
B.,  and  C,  that  A.  should  advance  money  to  B.  in  anticipation  of  mon^ 
of  B.  that  was  coming  into  A.*s  hands,  and  on  receiving  in  the  meantime 
the  security  of  C.*8  acceptance,  whidi  was  to  be  satisfied  out  of  such 
money;  it  was  held  that,  on  receipt  of  B.'s  monej  by  A.,  it  might  he 
relied  on  by  0.  as  payment  by  him  in  an  action  agamst  nim  by  A.  on  the 
acceptance.  Hills  v.  Mesnard,  10  Q.  B.  266.  In  an  action  against  the 
surety  of  A.,  a  bankrupt,  there  was  a  plea  of  payment  by  A.,  and  accept- 
ance m  satisfaction  by  the  plaintiff :  held,  on  issue  taken  on  the  plea,  that 
a  payment  by  A.  to  the  plamtiff,  which  was  recovered  back  by  A.'s  assig- 
nees as  a  fraudulent  preference,  would  not  support  the  plea,  and  Hiat  the 
verdict  and  judgment  of  the  assignees  was  evidence,  but  not  conclusiye, 
for  the  plaintiff  to  show  that  the  payment  was  illusory.  Pritchard  v. 
Hitchcock,  6  M.  &  Gr.  151.     See  also  FeUv  v.  Cooke,  L.  B.,  6  Q.  B.  790. 

Payment  by  a  third  person,  if  made  on  behalf  of  the  defendant,  accepted 
by  the  plaintiff,  and  adopted  by  the  defendant,  is  a  good  defence.  Simpson 
v.  EggingUm,  10  Exoh.  846  ;  24  L.  J.,  Ex.  312;  Belshaw  v.  Bush,  11  C.  B. 
191 ;  22  L.  J.,  C.  P.  24 ;  Kemp  v.  Balls,  10  Exch.  607 ;  24  L.  J.,  Ex.  47. 
But  where  payment  is  made  by  an  unauthorized  agent,  the  creditor  and 
agent  may,  before  the  debtor  has  affirmed  the  payment,  rescind  the  trans- 
action, and  the  creditor  repay  the  money,  and  the  payment  is  then  at  an 
end.  Walter  v.  James,  L.  K,  6  Ex.  124.  So  payment  by  a  third  person 
without  the  debtor's  knowledge,  and  not  on  benalf  of  the  defendant,  but 
as  an  advance  for  the  creditor's  convenience,  is  no  payment,  though 
pleaded  as  such  by  defendant.  Lucas  v.  Wilkinson,  1  H!.  &  N.  420 ;  26 
li.  J.,  Ex.  13. 

Appropriation  of  paymentsJ]  In  general,  the  party  who  pays  money 
has  a  right  to  direct  the  application  of  it;  Anon,,  Cro.  Eliz.  68 ;  but  where 
money  is  paid  to  a  creditor  generally,  without  any  specific  appropriation 
by  the  party  paying,  and  the  creditor  has  several  demands  against  the 
party  paying,  ne  may  apply  the  money  paid  to  whichever  of  those  demands 
he  pleases.    Hally,  TVood,  14  East,  243,  n. ;  Clay  ton*  s  case,  1  Mer.  572. 

The  appropriation  by  the  debtor  need  not  be  express;  it  may  be  inferred 
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from  conduct  or  circumstances  indicating  his  intention.  S.  C;  Neumiarch 
T.  Clay,  14  East,  239.  The  intention  of  the  debtor  ought  to  be  notified  at 
or  before  the  time  of  payment.  Mayfidd  v.  Wadsley,  3  B.  &  C.  357.  But 
the  creditor  need  not  apply  it  to  any  particular  demand  at  the  moment  of 
payment;  he  has  a  ri^ht  to  make  the  application  at  any  subsequent  period; 
nor  will  an  entry  in  his  private  books  applying  it  to  a  particular  demand^ 
but  not  communicated  to  the  party  paying,  preclude  him  from  applying  it 
afterwards  to  another  demand.  Stmson  y.  Ingham,  2  B.  &  0. 65;  see  also 
Ortgg  v.  Cocks,  4  Sim.  438.  The  creditor  in  such  cases  might,  eyen  before 
the  Judicature  Acts,  have  applied  the  payment  to  the  discharge  of  a  prior 
and  purely  equitable  demand,  and  haye  sued  his  debtor  at  law  for  the 
subsequent  legal  debt.  Bomnquet  y.  Wray,  6  Taunt.  597.  But  this  could 
onl^  be  done  if  the  equitable  debt  were  of  agreed  and  ascertained  amount; 
for  it  was  not  competent  for  the  creditor  to  apply  it  in  satisfaction  of  some 
equitable  demand,  the  amount  of  which  could  only  be  ascertained  by  an 
account  in  equity  or  general  settlement  of  paitnership.  Goddard  y. 
Hodges,  1  Cr.  &  M.  33.  It  seems,  howeyer,  that  the  Judicature  Acts  haye 
now  abolished  the  distinction  between  a  legal  and  an  equitable  demand, 
though  in  some  cases  it  cannot  be  ascertained  if  the  latter  exist  until  an 
acooimt  has  been  taken.  The  creditor  may  apply  it  to  a  debt  barred  by 
the  Statute  of  Limitations ;  though  we  haye  seen  that  part  payment,  so 
appropriated  by  the  payee  only,  will  not  per  se  take  the  whole  debt  out  of 
the  statute.  Mills  y.  Fowkes,  6  N.  0.  456.  See  ante,  pp.  662, 653.  Where 
the  party  paying  was  indebted  to  the  party  receiying,  for  a  sum  due  from  his 
wife,  dum  sola,  and  also  on  another  demand,  the  party  receiying  might 
apply  the  money  to  the  first  demand.  Goddard  y.  Cox,  Str.  1194.  And 
this  would  apply  to  cases  in  which  a  husband  is  stiU  liable  for  his  wife's 
ante-nuptial  debts,  as  to  which  vide  post,  Pt.  III.,  Actions  against  Hus^ 
hand  and  Wife* 

In  some  instances,  and  in  the  absence  of  any  proof  of  special  appro- 
priation, the  law  will  direct  or  presume  the  application  of  money  paid 
generally.  Of  this  nature  are  accounts  current  with  bankers  and  others, 
where  there  are  yarious  items  of  debt  on  one  side  and  credit  on  the  other, 
occurring  at  different  times,  and  no  special  appropriation  is  made  by  the 
parties ;  successiye  payments  will  then  be  applied  to  the  discharge  of  an- 
tecedent debts  in  tne  order  of  time  in  which  they  stand.  Story,  Eq. 
Jurisp.  §  469,  6. ;  Kinnaird  y.  Webster,  10  Ch.  D.  139.  Such  cases  stand 
on  the  presumed  intention  of  the  debtor,  or  of  both  parties,  arising  out  of 
the  nature  of  the  dealings  between  them.  Thus,  where  one  of  seyeral 
partners  dies  while  the  pc^tnership  is  in  debt,  aud  the  surviying  partners 
continue  their  dealings  with  a  particular  creditor,  who  joins  the  transac- 
tions of  the  old  and  new  firm  in  one  entire  account,  the  payments  made 
from  time  to  time  by  the  surviying  partners  will  be  applied  to  the  old 
debts.  Per  Bayley,  J.,  Simson  y.  Ingham,  2  B.  &  0.  72;  Clayton^ s  case, 
1  Mer.  572 ;  Brooke  y.  Enderby,  2  B.  &  B.  71 ;  Hooper  y,  Keay,  1  Q.  B.  D, 
178  ;  accord,  L,  &  County  Bank  y.  Ratcliffe,  6  Ap.  Ca.  722,  D.  JP.  So  pay- 
ments by  a  debtor,  from  time  to  time,  to  suryiying  partners,  upon  one 
general  account,  including  an  old  debt  due  to  the  former  firm,  will  be  ap- 
plied in  the  first  place  to  such  old  debt.  Bodenham  y.  Purchas,  2  B.  &  A. 
39.  But  where  tne  old  debts  are  not  brought  into  the  new  account,  gene- 
ral payments  on  the  account  are  not  to  be  considered  as  made  in  discharge 
of  an  old  debt.  Simson  y.  Ingham,  2  B.  &  C.  65.  When  the  circum- 
stances rebut  the  presumption  as  to  the  intention  of  the  debtor  the  rule 
aboye  laid  down  as  to  appropriation  of  payments  will  not  apply.  Thus, 
where  a  person  in  a  fiduciary  capacity,  uiough  not  strictly  a  trustee,  draws 
out,  for  his  own  private  purposes,  sums  from  a  mixed  fund  of  his  own  and 
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of  trustee  moneys,  it  is  presumed  that  lie  draws  out  liis  own  moneys  onhr, 
as  otherwise  he  would  commit  a  fraud.  KnaichbuU  v.  ffaUett,  13  Gh.  D. 
696,  0.  A.,  diss,  Thesiger,  L.  J.  Where  there  are  distinct  demands,  one 
against  persons  in  pai&ership,  and  another  against  one  only  of  the  part- 
ners, if  the  money  paid  be  the  money  of  the  partners,  the  creditor  is  not 
at  liberty  to  apply  it  to  the  debt  of  the  indiyiduaL  Thompson  y.  Brown^ 
M.  &  M.  40.  Where  goods  are  from  time  to  time  supplied  to  a  mining 
company,  conducted  on  the  cost-book  principle,  and  a  payment  is  made 
on  account  of  these  goods  to  the  seller  geneiuUy,  he  is  entitled  to  apply 
these  payments  in  satisfaction  of  items  of  his  claim,  which  accrued  due 
before  a  fresh  partner  entered  the  firm,  although  the  payment  was  made 
after  that  event.     Oeake  y.  Jack$on,  36  L.  J.,  G.  P.  108. 

In  the  absence  of  special  application  by  either  party,  there  is  no  rule  by 
which  a  ffeneral  payment  is  applied  on  any  principle,  grounded  on  the  oom- 
paratiye  ourden  of  different  debts,  or  with  reference  to  the  interest  of  the 
debtor  or  of  his  sureties.  Mills  y.  Fawkes,  aivUy  p.  665.  Thus  the  law  will 
not,  in  fayour  of  a  surety,  direct  the  application  of  money,  paid  generally, 
to  the  discharge  of  the  debt  secured,  without  some  drcumstanoes  to  show 
that  it  was  so  intended ;  Fhmer  y.  J^ong^  1  Stark.  153 ;  WilliamB  y.  Baw» 
linaon,  3  Bing.  71 ;  L.  <fe  County  Bank  y.  Terry,  25  Oh.  D.  692,  C.  A. ;  and 
where  a  surety  joined  in  a  money  bond  to  secure  adyances  by  a  bank  to 
his  principal,  and  it  app^urs  that  the  security  was  intended,  though  not  ex- 
pressed, to  be  a  continuing  one,  payments  will  not  be  applied  to  me  extinc- 
tion of  tiie  bond  in  preference  to  later  debts.  Henniker  y.  Wigg,  4  Q.  B.  792 ; 
CUy  Discount  Co.  y.  McLean,  L.  E.,  9  C.  P.  692,  Ex.  Oh.  The  case  of 
Marry atts  y.  White,  2  Stark.  101,  occasionally  cited  in  proof  of  the  doctrine 
that  payment  will  be  applied  in  fayour  of  sureties,  is  one  in  which  the  evi- 
dence tended  to  show  lliat  the  payments  were,  in  fact,  made  by  the  debtor 
in  relief  of  the  surety,  and  not  on  account  of  an  earlier  debt,  to  which 
creditor  claimed  to  apply  it.  See  also  Kinnaird  v.  Webster,  10  Glx.  D.  139. 
The  surety,  on  a  promissory  note  given  to  secure  a  loan  to  a  member  of  a 
money  club,  cannot  rely  on  the  monthly  subscriptions  and  premiums  paid 
by  hJs  principal,  as  payments  in  reduction  of  his  liability  on  the  note. 
Wright  v.  Hickling,  L.  JR.,  2  C.  P.  199. 

When  A.  has  a  demand  against  B.*s  wife  as  executrix,  and  also  another 
demand  against  B.  in  his  own  right,  and  B.  makes  a  general  payment,  A. 
cannot  apply  it  to  the  former  demand ;  for  the  obligation  to  pay  it  d^ends 
on  whether  or  no  there  are  assets.  Goddard  v.  Vox,  Str.  1194.  Where 
there  are  two  demands,  one  legal  and  the  other  illegal,  and  a  general  pay- 
ment is  made,  the  law  will  apply  it  to  the  discharge  of  the  legal  demand. 
Wright  v.  Laing,  3  B.  &  C.  165.  But  the  party  receiving  money  may  him- 
self apply  it  to  a  demand  for  spirituous  liquors  supplied  in  quantilaes  not 
amounting  to  20«.  at  a  time,  for  the  stat.  24  Geo.  2,  c.  40,  ante,  p.  639, 
only  prevents  the  seller  from  maintaining  an  action  therefor.  Crwc&hank$ 
v.  Bose,  1  M.  &  Bob.  100,  cor,  Ld.  Tenterden,  G.  J.  And  in  such  a  case, 
the  creditor  may  apply  the  ]payment  to  the  demand  for  spirituous  liquars, 
although  his  particulars  claim  the  whole  demand :  and  he  may  make  the 
appropriation  at  any  time  before  the  matter  comes  before  the  juir. 
Philpott  v.  Jones,  2  Ad.  &  E.  41.  The  same  principle  would  seem  to  apply 
to  a  demand  for  beer,  &c.,  falling  within  the  provisions  of  the  Gounl^ 
Gourts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  182,  anU,  p.  639. 

Payment  by  a  bill  or  note,^  If  a  bill  or  note  payable  to  bearer  be  de- 
livered without  indorsement,  a  distinction  has  been  drawn  between  the 
cases  in  which  it  has  been  ^ven  in  exchange  for  ^oods  or  other  securities, 
sold  at  the  time,  and  those  m  which  it  has  been  given  in  payment  of  a 
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existinff  debt.  The  former  transactions  amount,  it  is  said,  to  a  barter  of 
the  bin,  with  all  its  risks.  Fenn  v.  Harrison^  3  T.  B.  757,  769;  Ex  vie. 
ShuUletaortht  3  Ves.  368;  Camidge  v.  Allenhy,  6  B.  &  0.  373,  381.  But 
when  the  security  is  deliyered  in  payment  of  a  pre-existing  debt,  the  de- 
liverer does  not  operate  as  payment,  unless  the  transferee  make  the 
security  his  own  oy  laches  (as  to  which  vide  post,  p.  668).  Ward  v. 
Evan9y  2  Ld.  Baym.  928 ;  Camidge  v.  AUenbVy  supra.  Bank  notes,  other 
than  those  of  the  bank  of  England,  seem  to  &11  within  this  rule.  S.  CO. ; 
Moore  v.  WarreUy  1  Str.  415 ;  Turner  v.  8Umeei  1  D.  &  L.  122  ;  JRobson  v. 
OUiver,  10  a  B.  704 ;  Timmina  v.  GibbinSy  18  a  B.  722 ;  21  L.  J.,  a  B. 
403;  Lichfield  Union  v.  Greene,  1  H.  &  N.  884;  26  L.  J.,  Ex.  140;  see 
Byles  on  Bills,  12th  ed.,  pp.  159  etseq. ;  Chitty  on  Bills,  11th  ed.,  pp.  369, 
370. 

The  legal  effect  of  accepting,  on  account  of  a  debt,  a  bill,  or  note,  not 
treated  as  cash,  is  that  of  a  conditional  payment.  It  implies  an  agreement 
to  suspend  the  remedy  on  the  ori^nal  demand  during  tne  currency  of  the 
bill  or  note ;  Griffiths  v.  Owen,  13  M.  &  W.  58, 64 ;  Bmhaw  v.  Bush,  infra; 
except  in  the  case  of  specialty  debts,  or  rent,  in  which  last  cases  no  such 
impbcation  is  held  to  arise.  Davis  y.  Gyde,  2  Ad.  &  E.  623 ;  Worthi'ngt(m 
V.  Wigley,  3  N.  C.  454;  BeUhaw  v.  Bush,  11  0.  B.  191,  204;  22  L.  J., 
0.  P.  24,  29;  Bramwell  y.  Eglinton,  5  B.  &  S.  39;  33  L.  J.,  Q.  B.  130. 
A  bill  giyen  by  a  stranger  and  receiyed  by  the  creditor  on  account  of  the 
debt  has  the  same  effect  as  one  giyen  by  the  debtor,  if  such  payment  be 
adopted  by  him.  Belshaw  y.  Bush,  supra;  Constable  y.  Andrew,  2  Or. 
&  M.  298.  Taking  a  bill  '*  for  and  on  account,  and  in  payment  of  the 
price,*'  is  not  a  satisfaction  of  the  debt,  but  only  a  condiuonal  payment. 
BottomlevY.  Nuttall,  5  0.  B.,  N.  S.  122 ;  28  L.  J.,  0.  P.  119 ;  KeayY.  Fen- 
wick,  1  C.  P.  D.  745,  0.  A.  Where  a  purchaser  giyes  the  seller  an  order 
upon  a  third  person  entitling  him  to  receiye  cash,  instead  of  which  the 
yendor  elects  to  take  a  bill,  m  such  case,  though  the  bill  is  dishonoured, 
the  purchaser  is  discharged.  Vernon  y.  Boverie,  2  Show.  296 ;  Smith  y. 
Ferrand,  7  B.  &  0.  19.  But  it  is  otherwise  if  the  order  is  upon  the  pur- 
chaser's agent,  and  the  seller  takes  from  him  a  cheque  which  is  dishonoured. 
Everett  y.  Collins,  2  Oamp.  515.  Where  the  master  of  a  yessel  took  from 
the  freighter's  agent  abroad,  who  was  furnished  with  funds  to  pay  him 
the  freight,  a  bill  upon  a  third  person,  which  was  dishonoured,  it  was 
held  by  uibbs,  0.  J. ,  that  the  freighter  was  not  thereby  discharged.  Marsh 
V.  Pedder,  4  Camp.  257. 

There  may  be  some  difficulty  in  saying  precisely  what  is  the  duty  of  a 
creditor  to  whom  a  cheque  is  sent  by  his  debtor  in  discharge  of  the  debt. 
The  question  is,  whether  the  debtor  has  the  right  to  throw  on  his  creditor 
the  burden  of  accepting  the  cheque  as  payment,  or  sending  it  back,  and 
this  would  in  some  cases  depend  on  the  usages  of  trade  and  the  preyious 
dealings  between  the  parties.  If  there  were  no  such  right,  then  the  send- 
ing the  cheque  would  fo  for  nothing ;  if  there  were  any  such  right,  then 
the  creditor,  by  retaining  the  cheque,  might  reasonably  be  presumed  to 
haye  accepted  it  in  discharge  of  the  debt.  The  whole  is  a  question  of  is^ct, 
which  is,  perhaps,  best  left  to  the  decision  of  the  jury.  See  Pearce  y. 
Davis,  1  M.  &  Bob.  365 ;  Boswell  y.  Smith,  6  0.  &  P.  60 ;  Hough  y.  May, 
4  Ad.  &  E.  954.     Vide  ante,  p.  663. 

Proof  that  bills  haye  been  giyen  for  a  debt  (and  gy,  that  the  bills  are 
due)  is  primd  fade  eyidence  of  payment,  without  showing  that  such  bills 
were  in  fact  paid,  and  it  is  for  tne  plaintiff  in  an  action  K>r  goods  sold  to 
show  that  they  haye  been  dishonoured.  Htbden  y.  Hartsink,  4  Esp.  46 ; 
Siedman  y.  Gooch,  1  Esp.  4.  So,  if  a  d^eque  be  receiyed  as  cash,  uus  is 
eyidence  of  payment  at  the  time  it  was  so  receiyed  without  showing  that 
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it  was  subsequenily  honoured.  Carmarthen  A  Cardigan  By.  Co»  ▼.  Jfait- 
Chester  &  Milford  By.  Co.y  L.  B.,  8  C.  P.  685,  dted  anJU,  p.  567.  Tbe 
vendor  of  goods  received  an  aooeptance  of  the  vendee,  and  returned  it 
with  a  request  to  make  it  payable  at  a  banker's ;  but  the  vendee  kept  tike 
bill ;  it  was  held  that  there  was  no  defence  to  an  action  for  goods  sold. 
Widders  v.  GorUm,  1  C.  B.,  N.  S.  676;  26  L.  J.,  0.  P.  165. 

By  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  8.  80  (replaciDg 
the  Crossed  Cheques  Act,  1876, 39  &  40  Yict.  c.  81,  s.  9,  cited  ante^  p.  389), 
"  where  the  banker  on  whom  a  crossed  cheque  is  drawn  in  good  ^th  aaul 
without  negligence  pays  it  if  crossed  generally ^  to  a  banker,  and  if  croaasd 
specially  y  to  l£e  bauKcr  to  whom  it  is  crossed,  or  his  agent  for  oolleciian 
being  a  banker,  the  banker  paying  the  cheque  and,  if  the  cheque  has  oome 
to  the  hands  of  the  payee,  the  drawer,  shall  respectively  be  entitled  to  the 
same  rights,  and  be  placed  in  the  same  position,  as  if  payment  of  the  cheque 
had  been  made  to  tne  true  owner  thereof." 

Where  a  negotiable  bill  or  note  has  been  received  by  the  creditor  and. 
afterwards  lost,  this  is  an  answer  to  an  action  on  the  original  consideration. 
Crowe  V.  Clay,  9  Ezch.  604;  23  L.  J.,  Ex.  150,  Ex.  Ch.  See  also  the 
cases,  anU,  p.  346,  and  Charles  v.  Bladetoell,  2  C.  P.  D.  151,  C.  A.,  ante, 
p.  663. 

If  the  value  of  the  security  be  diminished  by  the  creditor's  laches  or 
misconduct,  it  is  made  his  own,  and  operates  as  payment  of  the  debt.  Al- 
derson  v.  Langdale,  3  B.  &  Ad.  660,  663 ;  Camidge  v.  Allenby,  LichfiM 
Union  v.  Greene,  ante,  p.  667.  A  vendor  took  from  his  vendee,  as  collateral 
security,  a  bill  accepted  by  a  third  person,  indorsed  by  the  drawer  and 
payee  to  the  vendee  ;  the  bill  was  dishonoured,  but  no  notice  thereof  was 

S'ven  by  the  vendor ;  it  was  held,  in  an  action  for  goods  sold,  that  the 
ohes  of  the  plaintiff  operated  so  as  to  make  the  bill  payment  pro  ianto. 
Peacock  v.  Purssdl,  14  0.  B.,  N.  S.  728;  32  L.  J.,  C.  P.  266.  See  also 
Yalesias  v.  Biver  Plate  Bank,  3  C.  P.  D.  60,  330,  C.  A.  So,  a  creditor  who 
takes  from  his  debtor's  agent  on  account  of  the  debt,  the  cheque  of  the 
agent,  is  bound  to  present  it  for  payment  within  a  reasonable  time,  and 
if  he  &il  to  do  so,  and  by  his  delay  alter  for  the  worse  the  position  of  the 
debtor,  the  debtor  is  discharged,  although  the  latter  was  not  a  paity  to 
the  cheque.  Hopkins  v.  Ware,  L.  B.,  4  Ex.  268.  See  also  Smith  v. 
Mercer,  L.  B.,  3  Ex.  51.  Pearse^s  Claim,  L.  B.,  8  Eq.  506,  deckled  by 
Stuart,  y.-C,  is  hardly  reconcilable  with  these  cases.  The  defendant 
eave  the  plaintiff  a  cheque  on  his  bankers  in  pavment  of  a  daim,  and 
me  cheque  was  duly  presented  by  post  bv  the  plaintiff's  bankers  to  the 
defendant's  bankers,  who  neither  remitted  the  amount  nor  returned  the 
cheque  till  after  their  stoppage :  it  was  held  that  there  was  no  payment. 
Heywood  v.  Pickering,  L.  B.,  9  Q.  B.  428. 

Other  kinds  of  payment,"]  A  payment  may  be  made  by  the  mere  transfer 
of  figures  in  an  account  without  any  money  passing.  £yles  v.  EliiSy  4 
Bing.  112 ;  Bodenham  v.  Purchas,  2  B.  &  A.  39. 

In  an  action  on  a  bill  of  exchange  the  defendant  pleaded  payment.  It 
appeared  that  the  plaintiff  had  sold  ^ares  for  A.  on  credit,  but  that  A., 
bemg  in  the  want  of  money,  obtained  an  advance  from  the  plaintiff  of  the 
amount  due  for  the  shares,  the  defendant  giving  his  acceptance  also  for 
the  amount  as  further  securitnr ;  but  it  was  ae;reed  between  the  plaintiff 
and  defendant  and  A.,  that  the  plaintiff  shoiud  apply  the  proceeds  of  the 
sale  of  the  shares  when  paid  in  payment  of  the  bill.  The  plaintiff  received 
the  proceeds :  it  was  held  that  these  facts  constituted  payment.  HiUs  v. 
Mesnard,  10  Q.  B.  266. 

If  a  debtor  pay  a  sum  of  money  to  a  third  person  by  direction  or  with 
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the  assent  of  his  creditor  in  discharge  of  a  liability  of  the  creditor,  it  is  the 
same  as  if  the  money  were  paid  into  the  creditor's  own  hands.  Waller  v. 
Andrews,  3  M.  &  W.  312;  Bramston  v.  Robins^  4  Bing.  11 ;  Chit.  Contr. 
10th  ed.  684. 

If  goods  be  accepted  in  satisfaction  of  a  debt  this  constitutes  payment. 
Cannan  v.  Wood,  2  M.  &  W.  465 ;  Hooper  v.  Stephens,  4  Ad.  &  E.  71.  In 
neither  of  these  cases  did  the  question  arise  upon  a  plea  of  payment,  but 
it  seems  that  giving  goods  in  satisfaction  might  be  proved  under  that 
defence. 

Release, 

A  release  must  be  specially  pleaded,  Bules,  1883,  O.  xix.,  r.  15,  ante, 
p.  301 ;  and  the  evidence  depends  on  the  reply.  After  breach,  a  contract 
can  only  be  discharged  by  a  release  imder  seal,  or  by  accord  and  satisfac- 
tion ;  but  before  breach  it  may  be  discharged  by  parol.  Ante,  p.  29.  The 
defence  should  state  specifically  that  the  release  was  by  deed,  otherwise 
it  would  be  supported  by  proof  of  a  parol  discharge.  Harris  v.  Ooodwyn, 
2  M.  &  Gt.  405.  See,  however,  Thames,  Haven  Dock  v.  Brymer,  5  Exch. 
696,  711,  712 ;  which  has  been  recently  followed  by  Young  v.  AtLsten, 
L.  E.,  4  C.  P.  563;  and  AhreyY,  Crux,  L.  E.,  5  C.  P.  37,  cited  ante, 
p.  391. 

As  to  proof  of  deed,  vide  ante,  pp.  130  ef  seq»,  and  post,  p.  682. 

As  to  effect  of  cancelled  deed,  vide  post,  p.  682. 

As  to  effect  of  alteration  of  deed,  vide  ante,  pp.  631  et  seq. 

Where  there  were  cross  debts,  and  the  plamtiff  sued  for  the  whole  of  his 
debt,  and  defendant  pleaded  a  release  of  the  whole,  it  appeared  that  plain- 
tiff had  signed  a  composition  deed  releasing  the  defendant  from  any  debts 
owinff  to  tne  plaintiff ;  the  deed  left  the  amount  of  debt  released  in  blank; 
and  uie  blank  had,  after  execution,  but  without  the  plaintiff's  authority, 
been  filled  up  with  the  whole  amount  of  the  debt  sued  for ;  held  that,  on 
a  finding  by  the  jury  that  the  debt  meant  to  be  released  was  the  difference 
between  the  plaintiff's  debt  and  a  set-off  of  less  amount,  the  plaintiff  was 
entitled  to  a  verdict  on  the  issue  of  n^m  est  factum  replied  to  the  release. 
Fazakerly  v.  McKnight,  6  E.  &  B.  795;  26  L.  J.,  Q.  B.  30.  Semb,  the 
defendant  should  have  pleaded  the  set-off  and  a  release  of  the  difference. 
See  Bullen  &  Leake  on  Pleading,  3rd  ed.  671. 

A  release  of  one  of  two  joint,  or  joint  and  several  debtors,  is  a  discharge 
of  all.  Nicholson  v.  Revill,  4  Ad.  &  E.  675.  But  although  a  release  of 
the  whole  debt  given  to  one  of  two  joint,  or  joint  and  several,  contractors 
enures  to  the  benefit  of  both,  yet  receiving  a  portion  of  a  debt  and 
putting  an  end  to  an  action  against  one  of  them  is  not  a  release  of  the 
other.  Waiters  v.  Smith,  2  B.  &  Ad.  889.  And  a  release  to  one  of  several 
contractors  if  qualified — ^as  a  release  reserving  the  right  to  join  the  re- 
leasee in  a  suit  for  the  purpose  of  recovering  against  the  others — is  not 
pleadable  as  a  release  of  all.  Solly  v.  Forbes,  2  B.  &  B.  38.  So  a  release 
of  one  co-debtor  reserving  remedies  against  the  other ;  Willis  v.  Be  Caetro, 
4  C.  B.,  N.  S.  216;  27  L.  J.,  C.  P.  243;  or  a  release  of  the  principal 
debtor,  reserving  rights  against  a  surety ;  Kearsley  v.  Cole,  16  M.  &  W. 
128  ;  Price  v.  Barker,  4  E.  &  B.  760;  24  L.  J.,  Q.  B.  130;  Greeny.  Wynn, 
L.  E.,  4  Ch.  204 ;  Bateson  v.  Oosling,  L.  E.,  7  C.  P.  9 ;  amount  onlv  to  a 
covenant  not  to  sue,  and  not  to  a  release,  and  are  not  pleadable  by  the 
£0-debtor.  So  where  the  original  contract  reserves  to  the  creditor  the 
light  of  giving  a  release  to  the  principal  debtor  without  discharging  the 
surety,  a  release  granted  to  the  debtor  is  not  pleadable  by  the  surety. 
Ccwper  V.  Smith,  4  M.  &  W.  519;  Union  Bank  of  Manchester  v.  Beech,  3 
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H.  &  C.  672 ;  34  L.  J.,  Ex.  133.  Bnt  where  tlie  light  is  not  loeaiftid  in 
the  ori&final  contract  or  release  itself,  oral  eridenoe  of  the  reseryation 
cannot  oe  given.     Cocka  v.  Noah,  9  Bing.  341.    See  further,  ante^  p.  466. 

An  unqualified  corenant  not  to  sue  has  the  effect  of  a  release  on  the 
nound  of  ayoiding  circuity  of  action ;  2  Wms.  Saund.  47  gg;  Id.  150  (2) ; 
I^ord  y.  Beechy  11  Q.  B.  853;  but  a  covenant  by  one  of  several  joint 
creditors  not  to  sue  the  defendant  is  not  pleadable  as  a  release  to  an  action 
by  all.  Walmesley  v.  Cooper,  11  Ad.  &  E.  216.  And  a  covenant  not  to 
sue  for  a  certain  time  was  at  law  inoperative  as  a  bar.  2  Wms.  Sannd. 
47  gg.  48 ;  Id.  150  (2) ;  Thimhleby  v.  Barron,  3  M.  &  W.  310 ;  Ford  v. 
Beech,  supra.  If,  however,  such  a  covenant  is  founded  on  valuable  con- 
sideration, it  would  seem  that  on  equitable  principles  it  would  now  form 
a  bar  to  an  action  brought  within  the  time.  And  it  was  so,  even  at  com- 
mon law,  if  there  were  a  proviso  that  it  should  be  pleadable  in  bar  to  any 
action  brought  within  the  time.  Oihhons  v.  Vouillon,  8  C.  B.  483 ;  Walktr 
V.  Nevill,  3  H.  &  C.  403;  34  L.  J.,  Ex.  73;  Comer  y.  Sweei,  L.  K., 
1  C.  P.  456. 

The  discharge  in  bankruptcy  of  A.  does  * '  not  release  any  j^erson  who  at 
the  date  of  the  receiving  oraer  was  a  partner  or  co-trustee  with  the  bank- 
rupt, or  was  jointly  bound,  or  had  made  any  joint  contract  with  him,  or 
any  person  who  was  surety,  or  in  the  nature  of  a  surety  for  him;" 
Bankruptcy  Act,  1883,  s.  30  (4).  And  *'  the  acceptance  by  a  creditor  of  a 
composition  or  scheme  shall  not  release  any  person  who  under  this  Act 
would  not  be  released  by  an  order  of  discharge  if  the  debtor  had  beeaa 
adjudged  bankrupt ;  **  sect.  18  (15}.  So  in  the  case  of  a  joint  and  several 
liability,  a  composition  accepted  by  the  joint  creditors  does  not  affect  the 
several  liability.     Simpson  v.  Henning,  L.  "&,,  10  Q.  B.  406,  Ex.  Oh. 

Fraud  practised  on  the  releasor  must  be  replied,  if  relied  upon ;  WiM 
v.  Williams,  6  M.  &  W.  490;  and  where  the  clerk  of  Ihe  defendant's 
attorney  procured  a  cunningly-worded  release  from  an  illiterate  plaintiff, 
this  was  held  evidence  of  fraud.  Sargent  v.  Wedlake,  11  C.  B.  732.  As 
to  fraud,  vide  ante,  pp.  633  et  seq. 

Fraud  can  only  be  relied  on  in  reply  to  a  release,  contained  in  a  con- 
tract, when  the  plaintiff  can  disaffirm  the  contract,  and  remit  the  defen- 
dant to  his  former  state.     Urguhart  v.  Macpherson^  3  Ap.  Ca.  821,  P.  C. 


Besdmon, 

Before  breach,  a  simple  contract  may  be  rescinded  and  discharged  by  a 
mutual  oral  agreement.  Milton  v.  Edgeworth,  6  Bro.  P.  0.  587,  and  see 
cases  ante,  p.  29.  To  a  declaration  on  a  general  breach  of  contract  to 
deliver  goo^  weekly  for  a  year,  it  was  pleaded  that  the  contract  was 
rescinded  before  breach.  It  was  held  that  if  there  were  a  single  breach 
before  rescission,  the  plea  failed  in  toto.  Burgess  v.  De  Lane,  27  L.  J.,  Ex. 
154. 

Where  there  is  an  agreement  good  imder  the  Statute  of  Frauds,  an 
invalid  oral  agreement  to  vary  the  terms  does  not  operate  by  way  of 
rescission  of  the  original  agreement.  Noble  v.  Ward,lj.  B.,  2  Ex.  135» 
Ex.  Ch. 

The  defence  is  sometimes  pleaded  in  the  form  of  exoneration  and  dis- 
charge, but  the  defendant  must  prove  a  proposition  to  exonerate  on  the 
part  of  the  plaintiff,  acceded  to  by  himself,  wnich  is  to  effect  a  rescinding 
of  the  contract  previously  made.    King  v.  Gillett,  7  M.  &  W.  55,  59. 

As  to  rescission  of  contract  of  marriage,  see  Davis  y.  Bom/ord,  6  H.  & 
N.  245;  20  L.  J.,  Ex,  139,  cited  ante,  p.  478. 
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Set-off  and  Counter-claim. 

The  plea  of  set-off  was  first  given  by  2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2, 
c.  24,  88.  4,  5,  which  enabled  mutual  debts  to  be  set  off  between  the 
plaintiff  and  the  defendant ;  this  right  is  now  yery  much  extended,  for, 
oy  Bules,  1883,  O.  ziz.,  r.  3,  "  A  defendant  in  an  action  may  set  off,  or 
set  up  by  way  of  counter-claim  against  the  claims  of  the  plaintiff,  any 
right  or  claim,  whether  such  set-off  or  counter-cledm  sound  in  damages 
or  not,  and  such  set-off  or  counter-claim  shall  haye  the  same  effect  as  a 
cross  action,  so  as  to  enable  the  court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross-claim.  But  the  court 
or  a  judge  may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  coiurt  or  judge  such  set-off  or  counter-claim  cannot  be  con- 
yeniently  disposed  of  in  the  pending  action,  or  oufi:ht  not  to  be  allowed, 
refuse  permission  to  the  defendant  to  ayail  himself  mereof."  By  O.  xxi., 
r.  10,  **  Where  any  defendant  seeks  to  rely  upon  any  grounds,  as  sup- 
porting a  right  of  counter-claim,  he  shall,  in  his  statement  of  defence, 
state  specifically  that  he  does  so  by  way  of  counter-claim."  By  r.  16, 
although  the  action  of  the  plaintiff  is  stayed,  discontinued  or  dismissed, 
the  oounter-daim  may  neyertheless  be  proceeded  with;  and  by  r.  17, 
antef  p.  290,  the  court  may  giye  judgment  for  the  defendant  for  any 
balance  found  in  his  fayour.  Under  0.  xix.,  tt.  15  et  acq,,  ante^  p.  301, 
all  matters  in  answer  to  a  counter-claim  or  set-off  must  be  nleaded  in  the 
same  way  as  if  it  were  a  statement  of  claim ;  and  by  0.  xxiii.,  r.  4, 
**  where  a  counter-claim  is  pleaded,  a  reply  thereto  sliall  be  subject  to 
the  rules  applicable  to  statements  of  defence."  O.  xyi.,  r.  3,  provides 
that  the  improper  or  unnecessary  joinder  of  a  co-plaintiff  shall  not  defeat 
a  set-off  or  coimter-cledm,  if  the  defendant  prove  it  against  the  other 
plaintiffs.  The  nature  of  a  counter-claim  was  much  considered  by  the 
0.  A.  in  McGwvan  v.  JlfidcWeton,  11  Q.  B.  D.  464. 

A  counter-claim  must  contain,  in  itself,  a  specific  statement  of  the 
facts  on  which  relief  is  claimed,  and  it  is  not  sufficient  that  those  facts 
are  stated  in  the  defence,  which  forms  with  it  one  document  in  conse- 
cutive paragraphs,  unless  they  are  incorporated  in  the  counter-claim  by 
reference.  Holloway  v.  Yorky  25  W.  R.  627,  M.  E. ;  Crowe  v.  Bamicot^  6 
Oh.  D.  753.  In  these  cases,  leave  to  amend  the  counter-claim  was  refused. 
It  is  sufficient,  however,  if  the  counter-claim  refer  to  facts  previously 
stated  in  the  pleadings,  without  repeating  them  in  exteneo,  Birmingham 
Estates  Co,  v.  Smith,  13  Ch.  D.  506.  And  it  is  not  necessary  that  tiie 
counter-claim  should  be  separately  headed  as  such.  Leea  y.  Fatteraon,  7 
Oh.  D.  866. 

As  to  the  delivery  of  particulars  of  set-off  and  their  effect,  vide  ante, 
p.  88. 

The  distinction  between  a  set-off  and  counter-claim  is  still  material  for 
some  purposes,  and  especially  with  reference  to  costs,  vide  uTite,  pp.  292, 
293.  A  set-off  alleges  a  liquidated  demand  due  from  the  plaintiff  to  tiie 
defendant,  which  balances  the  liquidated  claim  of  the  plaintiff,  and  shows 
tiiat  on  the  whole  account,  between  the  plaintiff  and  the  defendant, 
nothing  is  due  to  the  plaintiff.  A  set-off  to  an  amount  equal  to  the  plain- 
tiffs claim  is  therefore  a  defence  to  the  action.  As  to  what  constitutes 
such  liquidated  demand,  vide  poet,  p.  673.  A  counter-claim,  which  is  a 
creature  of  the  J.  Acts,  vide  supra,  is,  on  the  other  hand,  in  the  nature  of  a 
cross  action  by  the  defendant,  which  may  be  made,  although  in  respect 
of  or  against  a  claim  for  unliquidated  damages.  Stooke  v.  Taylor,  5 
Q.  B.  D.  576  et  acq.,  per  Cockbum,  C.  J. ;  Baines  v.  Bromley,  6  Q.  B.  D. 
694,  per  Brett,  L.  J.    See  also  Oathercole  y.  Smith,  7  Q.  B.  D.  626,  0.  A. 
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Matters  are  sometimes  raised  by  oounter-claim  which  amount  to  a  defence 
to  the  action.  See  Lowe  v.  Holme,  10  Q.  B.  D.  286.  As  to  costs  gene- 
rally in  the  case  of  a  set-off  or  oounter-daim,  vide  ante,  pp.  292,  293. 
As  to  the  effect  of  the  County  Courts  Act,  1888,  s.  116,  vide  ante, 
p.  294. 

Where  the  defendant  has  been  oblig^  to  finish  work  which  the  plain- 
tiff had  contracted  to  do,  and  for  wmch  he  seeks  to  recover  a  general 
money  claim,  the  amount  laid  out  by  the  defendant  is  not  a  set-off,  but 
matter  of  deduction  on  a  denial  of  the  debt.  Turner  v.  Diaper,  2  M«  & 
Gr.  241.  So,  if  the  defendant  find  materials  for  work  done  by  the  plain- 
tiff for  him,  he  may  deduct  the  yalue  of  such  materials  in  an  action  for 
the  work,  without  a  set-off.  Newton  v.  Forsier,  12  M.  &  W.  722.  So, 
where  there  are  no  cross  demands,  but  the  nature  of  the  employment  or 
dealings  necessarily  constitutes  an  account  consisting  of  receipts  and  pay- 
ments, debts  and  credits,  the  balance  only  is  the  debt.  See  Oreen  t. 
Farmer,  4  Burr.  2221 ;  Le  Loir  v.  Bristow,  4  Camp.  134. 

If  the  defendant  put  in  evidence  to  prove  a  set-off  an  account  rendered 
by  the  plaintiff,  he  must  take  both  sides  of  the  account,  even  where  the 
plaintiff  was  an  attorney,  and  the  other  side  of  the  account  consisted  of 
the  plaintiff*s  bill  of  costs,  and  no  signed  bill  had  been  delivered  by  the 
plaintiff  under  the  statute.  Harrison  y.  Turner,  10  Q.  B.  482.  It  has 
oeen  held  that  a  solicitor's  bill  may  be  set  off  without  any  previous  de- 
livery of  a  signed  bill ;  for  the  6  &  7  Vict.  c.  73  Tcited  ante,  p.  432),  only 
prevents  a  solicitor  from  bringing  *'any  action  before  such  delivery. 
Brown  v.  TibbiU,  11  C.  B.,  N.  S.  855 ;  31  L.  J.,  C.  P.  206 ;  in  which  the 
decisions  under  the  old  Acts,  3  Jac.  1,  c.  7,  and  2  Geo.  2,  c.  23,  which 
were  not  uniform,  are  reviewed.  See,  however,  Bawley  y.  Bawley,  1 
Q.  B.  D.  460,  C.  A.,  decided  on  similar  words  in  9  Geo.  4,  c.  14,  s.  5. 

In  Original  Hartlepool  Collieries  Co.  v.  Oibb,  5  Ch.  D.  713,  Jessel,  M.B., 
held  that  a  cross  claim,  on  a  counter-claim,  must  have  been  complete  at 
the  date  of  the  writ,  on  the  ground  that  such  proceeding  was  in  lieu  of  a 
cross  action  brought  at  the  same  time  as  the  plaintiff's  action.  In  Beddall 
v.  Maitland,  17  Ch.  D.  174,  however.  Fry,  J,,  gave  relief  on  a  counter- 
claim in  respect  of  a  cause  of  action  accrued  to  the  defendant  after  writ 
issued ;  and  in  Toke  v.  Andrews,  8  Q.  B.  D.  428,  the  plaintiff  was  allowed, 
in  answer  to  such  a  counter-claim,  to  claim  a  debt  which  accrued  due 
after  writ  issued.  And  a  pecuniary  set-off,  which  has  arisen  since  action 
brought,  may  be  so  pleaded  under  Rules  1883,  O.  xxiv.  r.  1.  Ellis  v. 
Munson,  35  L.  T.,  N.  S.  585,  C.  A.  Where  a  counter-claim  is  founded  on 
a  continuing  cause  of  action,  damages  are  now,  under  Bules,  1883, 
O.  xxxvi.  r.  58,  ante,  p.  303,  assessed  down  to  the  time  of  assessment. 
The  rule  was  formerly  otherwise.  See  Original  Hartlepool  Collieries  Co,  v. 
Gibb,  supra.  In  order  to  reply  the  Statute  of  Limitations  with  effect,  it 
must  appear  that  the  set-off  was  barred  before  action.  Walker  y.  Clements, 
15  Q.  B.  1046.    This  principle  will  applj  to  a  counter-claim. 

As  to  set-off  to  action  brought  by  assignee  of  chose  in  action,  vide  post, 
p.  675. 

By  the  Truck  Act  (1  &  2  Will.  4,  o.  37\  s.  5,  extended  by  the  Truck 
Amendment  Act,  1887  (50  &  51  Vict.  c.  46),  in  an  action  for  wages  of  an 
Artificer  or  workman  in  certain  trades,  a  plea  of  set-off  for  goods  supplied 
by  the  employer  cannot  be  pleaded.  See  also  37  &  38  Vict.  c.  48,  s.  5. 
But  a  special  reply  of  these  statutes  would  be  necessary. 

As  to  the  plaintiff's  right  to  reserve  his  evidence  until  the  set-off  has 
been  proved,  see  Williams  v.  Davies,  1  Cr.  &  M.  464,  and  other  cases  cited 
aTite,  p.  272. 

Where  the  issues  in  the  claim  and  counter-claim  are  the  same,  the 
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plaintiff  is  not  entitled  to  adduce  fresh  evidence  to  contradict  the  defen- 
dant's evidence.     Qreen  v.  Sevin,  13  Ch.  D.  689. 

Nature  of  the  debt  set  off,  and  of  the  debts  against  which  it  is  set  off  J]  As 
above  observed,  it  is  still  sometimes  necessary  to  determine  whether  the 
defendant  has  a  strict  right  of  set-off  as  distinguished  from  a  counter- 
claim, and  for  this  purpose  the  following  principles  and  decisions  may  be 
found  useful.  The  debt  set  off  may  now  be  either  a  legal  or  an  equitable 
debt.  Agra  and  Masterman^s  Bank  v.  Leighton,  L.  E. ,  2  Ex.  56.  So  the 
defendant  can  now  set  off  a  bond  given  by  the  plaintiff  to  a  third  party 
and  assigned  to  the  defendant.  Cochrane  v.  Oreen,  9  C.  B.,  N.  S.  448 ;  30 
L.  J.,  C.  P.  97.  So  a  set-off  may  be  met  by  a  reply  that  the  plaintiff  is 
suing  as  trustee  only,  and  that  the  defendant  nad  had  notice  of  the 
assignment  of  the  debt.  Watson  v.  Mid  Wales  By.  Co.,  L.  B.,  2  0.  P.  693 ; 
and  see  Wilson  v.  Gabriel,  4  B.  &  S.  243.  Thus  where  bonds  are  issued  by 
a  company,  with  the  intention  that  they  should  be  negotiable,  it  cannot, 
as  against  the  equitable  assignee  of  the  bond,  set  off  a  debt  due  to  the 
company  from  the  obligee  of  the  bond  in  whose  name  the  action  is 
brought.  Dickson  v.  Swansea  Vale,  &c.  By.  Co.,  L.  R.,  4  Q.  B.  44;  Higgs 
v.  NoHhem  Assam  Tea  Co.,  L.  B.,  4  Ex.  387 ;  In  re  Northern  Assam  Tea 
Co.,  L.  R.,  10  Eq.  458 ;  In  re  Imperial  Land  Co.  of  Marseilles,  L.  £.,  11 
Eq.  478 ;  In  re  Hercules  Insur.  Co.,  L.  R.,  19  Eq.  302.  See  further  as  to 
the  principles  on  which  a  set-off  was  allowed,  in  equity,  Middleton  v. 
Pollock,  L.  R.,  20  Eq.  29.  A  joint  and  several  note  of  the  plaintiff  and 
others  to  defendant  may  be  set  off  against  a  debt  due  from  defendant  to 
plaintiff  alone.  Owen  v.  Wilkinson,  5  C.  B.,  N.  S.  626;  28  L.  J.,  0.  P.  3. 
But  a  debt  due  from  the  plaintiff  to  the  defendant  and  another  jointly, 
cannot  be  set  off  against  a  debt  due  to  the  plaintiff  from  the  defendant 
alone.  Bowyear  v.  Pawsm,  6  Q.  B.  D.  540.  The  two  debts  must  be 
mutual  and  due  in  the  same  right.  Arnold  v.  Bainhrigge,  9  Exch.  153; 
23  L.  J.,  Ex.  59.  Where,  on  A.'s  death,  a  banker,  B.,  transferred  the 
balance  of  A.'s  account  to  the  account  of  **  C,  executor  of  A.,"  C.  being 
also  residuary  legatee :  held  that  this  balance  might  be  set  off  against 
other  overdrawn  accounts  of  0.  with  B.,  the  legatees  not  having  given  B. 
any  notice  of  claim  on  the  balance.  Bailey  v.  Finch,  L.  R.,  7  Q.  B.  34. 
See  also  Taylor  v.  Taylw,  L.  R.,  20  Eq.  155.  But  where  A.  had  a 
separate  account  with  a  banker,  C,  which  was  overdrawn,  aiid  A.  and  B. 
had  also,  as  executors  of  D.,  a  joint  account  with  C,  A.  bein^  residuary 
legatee  of  D.,  and  A.  and  B.  jomtly  liable  for  some  unpaid  claims ;  it  was 
h5d  that  one  account  could  not  be  set  off  against  the  other,  because  a 
eourt  would  not,  without  any  terms,  or  any  further  inquiry,  compel  B.  to 
transfer  the  joint  account  to  A.  alone.  Ex  pte.  Morier,  12  Ch.  D.  491, 
0.  A.  A  set-off  is  not  an  equity  which  runs  with  a  bill  or  note  indorsed 
when  overdue ;  and  therefore  a  set-off  between  the  maker  and  indorser  of 
such  a  note  cannot  be  set  up  against  the  indorsee.  Whitehead  v.  Walker, 
10  M.  &  W.  696 ;  Quids  v.  Harrison,  10  Exch.  572 ;  24  L.  J.,  Ex.  66 ;  Ex 
pte.  Swan,  L.  R.,  6  Eq.  344.  An  antecedent  debt  cannot  be  set  off  against 
an  instalment  of  a  pension  which  is  by  statute  not  transferable.  Gather- 
cole  V.  Smith,  17  Ch.  D.  1,  C.  A. ;  7  a  B.  D.  626,  C.  A. 

A  judgment  might  be  pleaded  by  way  of  set-off  though  a  wnt  of  error 
were  pending  thereon ;  Beynolds  v.  Beerling,  cited  3  T.  R.  188 ;  see  Curling 
V.  Innes,  2  H.  Bl.  372 ;  and  where,  in  an  action  on  a  promissory  note  for 
30/.,  the  plaintiff  took  a  verdict  for  the  whole  sum,  and  the  defendant  had 
at  the  same  sittings  an  action  against  the  plaintiff  for  1 U.,  to  which  there 
was  a  set-off  of  the  note,  the  court  held  that,  notwithstanding  the  verdict, 
the  note  might  be  set  off.    BaskerviUe  v.  Brown,  B.  N.  P.  180 ;  2  Burr. 
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1229 ;  Emn8  y.  Prossery  3  T.  B.  186.  A  debfc  cannot  be  set  off  till  it  is 
actually  due ;  Boqerton  y.  Ladhroke,  1  Bing.  99 ;  but  where  it  has  become 
due  after  action  Drought,  it  may  now  be  bo  ^eaded.  EUis  y.  MuMon^ 
ante,  p.  672.  A  debt  barred  by  me  Statute  of  JLimitations  cannot  be  set 
off ;  and  if  pleaded  the  plaintiff  may  reply  the  statute ;  B.  N.  P.  160 ;  and 
it  must  be  replied  if  rehed  on.  Rules,  O.  xix.  r.  Id,  ante^  p.  301.  See  as 
to  this  reply,  ante,  p.  672. 

A  def  enoeint  may  counter-claim  a  seyeral  claim  against  one  of  two  joint 
plaintiffs  and  another  seyeral  claim  against  the  other  plaintiff.  Man^- 
Chester,  &c.  By.  Co.  y.  Brooke,  2  Ex.  D.  243. 

By  hankrupts,']  The  cases  on  mutual  credit  and  set-off  between  a 
banxrapt  and  otner  persons  will  be  found  jx>0<,  Part  TTT.,  tit.  Actiong  hy 
inieteee  of  bankrupta.  Where  one  of  seyeral  joint  debtors  becomes  bank- 
rupt, there  was  no  set-off.  New  Quebrada  Co.  y.  Carr,  L.  B.,  4  C.  P. 
651. 

By  and  against  executore.']  Vide  post.  Part  m.,  tit.  Actions  by  and 
against  executors. 

By  factors  and  agents.']  An  agent  employed  to  recoyer  a  sum  of  money 
is  entitled  to  retain  a  just  allowance  for  his  labour  and  service  therein, 
and  as  such  allowance  is  not  in  the  nature  of  a  cross  demand  or  mutual 
debt,  he  may  giye  it  in  eyidence  under  a  denial  of  the  debt  in  an.  action 
for  money  Ium!  and  receiyed.  Dale  y.  Sollet,  4  Burr.  2133.  See  also  the 
cases  cited  ante,  p.  672. 

Where  a  factor  sells  goods  as  his  own,  and  the  buyer,  A.,  knows 
nothing  of  any  principal,  A.  may,  in  an  action  by  the  principal  for  the 
price,  set  off  a  debt  due  to  himself  from  the  factor.  Otorge  y.  Clagett,  7 
T.  B.  359 ;  Carr  y.  Hinchliff,  4  B.  &  0.  547.  So  if ,  on  a  sale  of  goods  to 
defendant,  an  agent  hold  himself  out  as  owner,  and  not  as  agent  of 
tiie  plaintiff,  the  real  owner,  and  the  jury  find  that  the  plaintiff  osten- 
sibly allowed  him  to  do  so,  then  the  plamtiff's  claim  is  subject  to  any 
right  of  set-off  existing  between  the  agent  and  defendant.  BamoBotH  y. 
Bowring,  7  0.  B.,  N.  S.  851 ;  29  L.  J.,  0.  P.  30;  BorriesY.  Imperial  Otto- 
man Bank,  L.  B.,  9  Q.  F.  ^;  Ex  pte.  Dixon,  4  Oh.  D.  133.  But  this 
principle  only  applies  where  '*  the  agent  has  been  permitted  by  the  pvin- 
dpal  to  hold  himself  out  as  the  principal,"  and  the  person  dealing  with  the 
agent  has  belieyed  that  the  agent  was  the  principal,  and  has  acted  on  that 
belief.  Cooke  y.  Eshdby,  12  Ap.  Ca.  271,  277,  D.  P.,  per  Halsbury,  L.  C. 
So  if  the  factor  were  known  to  oe  such,  and  to  sell  in  that  chara]cter,  no 
such  set-off  can  be  pleaded  against  the  principal;  Fish  y.  Kemfton,  7 
0.  B.  687 ;  eyen  though  the  defendant  did  not  Know  who  the  principal 
was;  Semenza  y.  Brinsley,  18  0.  B.,  N.  S.  467 ;  34  L.  J.,  C.  P.  161.  See 
Maspons  y.  Mildred,  9  Q.  B.  D.  530,  C.  A. ;  8  Ap.  Ca.  874,  D.  P.,  cited 
ante,  p.  578 ;  and  if,  before  the  goods  are  all  debyered,  and  before  any 
part  is  paid  for,  the  purchaser  is  informed  that  they  belong  to  the  plaintiff, 
it  has  been  ruled  that  the  purchaser  cannot  set  off  a  debt  due  to  him  by 
the  factor.  Moore  y.  Clementson,  2  Camp.  22 ;  see  Warner  y.  M*Kay,  1 
M.  &  W.  591 ;  on  this  last  case  see  Fish  y.  Kempton,  7  0.  B.  687,  693,  per 
Cresswell,  J.  Where  the  buyer  has  no  belief  on  the  subject  as  to  wheu&er 
his  seller  is  principal  or  agent,  there  can  be  no  set-off  against  the  piin- 
dpal.  Cooke  y.  Eshdby,  supra.  If  the  purchaser  buy  t^ugh  an  agent, 
the  knowledge  of  the  agent  that  the  apparent  seller  is  an  agent,  will  affect 
the  purchaser  and  exclude  the  set-off.  Dresser  y.  Nonoood,  17  C.  B., 
N.  S.  466 ;  34  L.  J.,  C.  P.  48,  Ex.  Oh.    Where  A.'s  agent,  B.,  by  A.*8 
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authority,  employs  a  sub-agent,  0.,  to  sell  A.'s  goods  in  B.*s  name,  there 
is  no  pnyitv  oetween  A.  and  0.  {vide  ante,  p.  578),  and  if  0.  has,  before 
notice  of  A.  s  title,  sold  them,  and  with  B.'s  assent  blended  the  proceeds 
in  his  general  account  withB.,  A.  can  only  recover  the  proceeds  m)m  C, 
subject  to  the  deduction  of  any  sum  due  from  B.  to  0.  New  Zealand^ 
&c.  Land  Co.  ▼.  Wateonf  7  Q.  B.  I).  374,  0.  A. ;  explained  in  KaUenbach 
y.  Leuns,  10  Ap.  Ga.  61,  D.  P.  But  where  0.  had  sold  the  fi;oods  for  B., 
and  before  deliyery  or  payment  B.  died,  and  after  tiie  sale,  but  before 
receiving  the  proceeds,  0.  hiad  notice  of  A.'b  title,  it  was  hcdd  ihat  0.  could 
not  set  off  a  debt  due  from  B.  to  him.  S.  0.  So  in  the  case  of  goods  sold 
after  the  revocation  of  0/s  authority  by  B.'s  death,  no  such  set-oil  is 
available,  as  the  sale  is  wrongful.  S.  0.,  24  Oh.  D.  54,  0.  A.  This  head 
of  set-off  arises  from  the  nde  of  law  that  a  vendor,  who  accredits  his 
agent  and  authorizes  him  to  contract,  as  principal,  with  a  purchaser,  who 
ImowB  him  only  as  principal,  cannot,  by  resuming  the  character  of  prin- 
eipal,  deprive  his  vendee  of  the  equities  which  he  luis  against  the  apparent 
vendor,  whether  by  common  law  (as  by  payment),  or  by  a  set-off.  It  has 
been  held  that  a  broker  (whose  duiracter  differs  materially  from  that  of  a 
factor),  in  selling  goods  without  disclosing  the  name  of  his  principal,  acts 
beyond  the  scope  of  his  authority,  and  tmit  the  buyer,  therefore,  cannot 
set-off  a  debt  due  from  the  broker  to  him,  in  an  action  for  the  price  by 
the  principal;  Baring  v.  Corrie,  2  B.  &  A.  137;  Ooohe  v.  JEshelbg,  ante, 
p.  674 ;  though,  of  course,  the  relation  is  capable  of  beine  modified  by  the 
course  of  dealing  between  the  broker  and  his  principal.  See  notes  to 
Oeorge  v.  Clagett,  2  Smith's  Lead.  Gases.  A  mutual  credit  with  an  agent 
who  becomes  bankrupt  is  not  within  the  principle  of  Oeorge  v.  Cl^ett, 
ante,  p.  674,  in  a  case  where  the  damages  are  unliquidated.  Turner  v. 
Thomas,  L.  R,  6  0.  P.  610. 

If  a  creditor  sue  one  of  two  debtors  jointly  liable,  the  defendant  may 
show  that  fact  and  plead  a  set-off  of  a  debx  due  from  plaintiff  to  the 
defendant,  and  his  co-debtor.     Stachvood  v.  Dunn,  3  Q.  B.  822. 

In  action  hy  company  in  course  of  winding  tip.]  See  post,  Part  III., 
tit.  Actions  hy  companies — Companies  Act,  1862 — Special  defences  to  calls — 
Set'Off, 

To  action  hy  assignee  of  cJiose  in  a/Mon,"]  A  builder,  D.,  entered  into  a 
contract  with  the  defendant  to  build  a  house ;  D.  assigned  his  interest  in 
the  contract  to  the  plaintiff,  who  sued  the  defendant  thereon  imder  J.  Act, 
1873,  s.  25  (6),  ante,  p.  300 ;  it  was  held  that  the  defendant  might  set  off 
or  deduct  from  the  plaintiff's  claim  the  damages  he  had  sustained  by  D.'s 
breach  of  the  contract,  but  could  not  recover  damages  against  the  plaintiff. 
Young  y.  Kitchin,  3  Ex.  D.  127.  See  also  NewfoundUtnd,  Government  of 
y.  Newfoundland  By,  Co.,  13  Ap.  Oa.  199,  P.  0.,  and  Boxhurge  v.  Cox,  and 
Webb  y.  Smith,  ante,  p.  592. 

Tender. 

On  issue  joined  as  to  the  tender,  the  date  of  the  writ,  as  stated  on  the 
statement  oi  claim,  is  evidence  of  the  commencement  of  the  action.  See 
Whipple  y.  Manhsy,  1  M.  &  W.  432. 

The  defence  of  tender  is  only  applicable  to  liquidated  claims ;  Davys  v. 
Bichard^on,  21  Q.  B.  D.  202,  0.  A. ;  and  to  cases  where  the  partypleading 
has  been  guilty  of  no  breach  of  his  contract.  Hume  v.  Pej^loe,  8  £a8t,  168, 
170,  per  Dl.  Mlenborough,  0.  J.  Hence,  where  a  debt  is  payable  on  a 
day  certain,  as  on  an  acceptance,  a  defence  of  payment  post  diem  is 
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ffoaerally  inapplicable.  S.  C. ;  PodU  y.  Tumhridge^  2  M.  &  W.  223 ;  2 
Wms.  Saund.  48  h  (t).  Where  a  note  is  payable  on  demand,  a  tender  of 
the  amount  and  interest  de  die  in  diem  is  a  good  defenoe.  Norton  y. 
EUam,  2  M.  &  W.  461,  463,  per  Parke,  B. 

By  whom  a  tender  mint  he  made,']  The  tender  need  not  be  made  by  the 
debtor  himself ;  it  is  sufficient  if  made  by  his  agent ;  and  a  tender  by  an 
anient,  at  his  own  risk,  of  more  than  the  money  giyen  to  him  by  his  prin- 
cipal, is  good.    Bead  y.  CMdring,  2  M.  &  S.  86,  post,  p.  677. 

To  whom  a  tender  mtui  he  made.']  A  tender  to  a  person  authorized  by 
the  creditor  to  reoeiye  money  for  him  is  sufficient.  Ooodland  y.  Blewith, 
1  Gamp.  477 ;  Kirton  y.  Braithwaite,  1  M.  &  W.  310.  Where  a  clerk,  in 
the  habit  of  receiying  money  for  his  master,  was  directed  by  him  not  to 
receiye  the  sum  in  question,  for  that  he  had  put  it  into  the  hands  of  his 
attorney,  and  the  clerk,  on  tender  made,  refused  to  reoeiye  the  money, 
assiffning  the  reason,  it  was  held  to  be  a  good  tender  to  the  principal. 
Mojffat  y.  Parsons,  6  Taunt.  307.  So  if  he  refuse,  sayine  he  had  no 
ins&uctions.  Finch  y.  Boning,  4  0.  P.  D.  143,  per  Ld.  Ckueridge,  C.  J. 
But  a  tender  made  to  the  managing  clerk  of  the  plaintifTs  attorney,  who 
at  the  time  disclaimed  any  authority  from  his  master  to  reoeiye  the  debt, 
was  held  insufficient.  Bingham  y.  Allport,  1  Ney.  &  M.  398 ;  accord,  per 
Parke,  B.,  Watson  y.  Hetherington,  1  Oar.  &  EL  36.  A  tender  of  the  debt 
sued  for  to  the  solicitor  on  the  record,  while  he  continues  to  be  such,  is  a 
good  tender  to  the  principal.  Croter  y.  Pilling,  4  B.  &  C.  26.  Aiid  a 
tender  to  a  person  in  the  office  of  the  plaintifTs  solicitor,  to  whom,  the 
defendant  was  referred  by  the  clerk  in  the  office,  and  who  refused  the 
tender  only  as  being  not  enough,  was  held  a  good  tender  without  showing 
who  that  person  was.  Willmot  y.  Smith,  M.  &  M.  238.  So  a  tender  to  a 
person  in  the  plaintiif  s  (a  merchant)  |)lace  of  business,  who  appeared  to 
be  conducting  it,  is  good,  though  not,  in  fact,  entrusted  to  receiye  money. 
Barrett  y.  Deere,  Id.  200.  But  it  is  otherwise  where  the  payment  is  not 
connected  with  the  plaintiffs  business,  but  quite  collateral  to  it.  Sander^ 
son  y.  Bell,  2  Or.  &  M.  304.  Where  the  money  was  brought  to  the  house 
of  the  plaintiff  and  deUyered  to  his  seryant,  who  appeared  to  so  with  it  to 
his  master  and  returned  saying  that  his  master  would  not  taJke  it,  it  was 
held  to  be  eyidence  from  which  the  jury  might  infer  a  tender.  Anon.^  1 
Eep.  349.  A  tender  of  a  partnership  debt  to  one  of  seyeral  partners  is 
sufficient.    Douglas  y.  Patrick,  3  T.  K.  683. 

Tender — to  what  amount]  Tender  of  a  part  of  one  entire  debt  is  in- 
operatiye ;  Dixon  y.  Clark,  5  C.  B.  365 ;  and  the  debtor  cannot  apply  a 
set-off  in  reduction  of  the  amount  due  so  as  to  make  a  tender  of  the 
balance  good.  Searles  y.  Sadgrave,  5  E.  &  B.  639 ;  25  L.  J.,  Q.  B.  15 ; 
Phillpotts  y.  Clifton,  10  W.  R.  135,  M.  T.  1861,  Ex.  If  the  objection 
appear  on  the  record,  the  defence  may  be  objected  to  in  point  of  law; 
otherwise  the  plaintiff  must  reply  that  the  sum  tendered  was  part  of  a 
larger  amount  due,  which  formed' one  entire  cause  of  action.  Hesketh  y. 
Fawcett,  11  M.  &  W.  356;  Dixon  y.  Clark;  Searles  y.  Sadgrave,  supra. 
If  a  man  tender  more  than  he  ought  to  pay  it  is  good ;  for  the  other 
ought  to  accept  so  much  as  is  due  to  mm.  Waders  case,  5  Bep.  114; 
Astley  y.  Reynolds,  Str.  916.  Thus  proof  of  a  tender  of  20/.  9s,  6(2.  in  bank 
notes  and  sUyer  will  support  a  plea  of  tender  of  202.  Dean  y.  James,  4 
B.  &  Ad.  546.  But  it  seems  that  such  a  tender  is  only  good  where  it  is 
made  in  moneys  numbered,  so  that  the  creditor  may  take  what  is  due  to 
him ;  tiierefore  a  tender  of  a  5/.  note,  requiring  change,  is  not  good. 
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Betterhee  ▼.  Davis,  3  Gamp.  70 ;  Bobinaon  ▼.  Cook,  6  Taunt.  336 ;  Watkine 
V.  Bohh,  2  Esp.  711 ;  Brady  y.  Jones,  2  D.  &  By.  305.  But  a  tender  of 
too  much,  witDOut  requiring  change,  is  good.  Bead  y.  Goldring,  2  M.  & 
S.  86.  So,  tender  of  enough  to  pay  one  of  seyeral  items  in  a  bill,  if  offered 
in  satisfaction  of  the  whole,  is  not  good ;  but  if  specifically  applied  by  the 
debtor  to  that  one  item  at  the  time  of  payment,  it  is  a  good  tender.  Hard- 
ingham  y.  Allen,  5  C.  B.  793.  And  where  a  greater  sum  is  tendered  than 
the  sum  pleaded,  and  the  creditor  refuses  to  receiye  it  only  on  the  ground 
that  the  amount  is  not  sufficient,  and  not  on  account  of  the  form  of  the 
tender,  the  tender  is  good.  Black  y.  Smith,  Feake,  88;  Saunders  y. 
Oraham,  Gow,  121.  8o  where  defendant  laid  down  a  gross  sum  in  coin, 
and  desired  the  plaintiff  to  tell  him  what  was  due,  and  to  take  principal 
and  interest  out  of  it,  this  was  held  good.  Bevans  y.  Bees,  5  M.  &  W. 
306.  Where  a  party  has  several  demands  for  unequal  sums  against 
seyeral  persons,  a  tender  of  one  sum  for  the  debts  of  all  is  not  a  good 
tender  of  any  one  of  the  debts.  Strong  y.  Harvey,  3  Bing.  304.  A  tender 
to  one  of  seyeral  partners,  including  a  debt  due  to  the  partnership,  and 
also  a  debt  due  to  that  one  partner  individually,  is  a  good  tender  of  the 
partnership  debt,  unless  objected  to  on  account  of  the  form  of  the  tender. 
Douglas  y.  Patrick,  3  T.  R.  683 ;  and  see  Black  v.  Smithy  supra.  A  tender 
to  the  creditor's  solicitor,  who  has  demanded  payment,  need  not  include 
the  costs  of  the  solicitor's  letter.  Kirton  y.  Braithwaite,  1  M.  &  W.  310 ; 
and  see  Caine  y.  Coulton,  1  H.  &  0.  764 ;  32  L.  J.,  Ex.  97. 

Tender — in  what  kind  of  money,!  By  the  Coinage  Act,  1870  (33  &  34 
Vict.  c.  10),  s.  20,  and  sched.  2,  the  stats.  56  Oeo.  3,  c.  68,  and  29  &  30 
Vict.  0.  65,  are  repealed,  subject  to  the  provision  that — (3)  "Every 
branch  of  the  mint  which  at  the  passing  of  this  Act "  (4th  April,  1870) 
*'  issues  coins  in  any  British  possession  shall,  until  the  date  fixed  by  any 
proclamation,  made  in  pursuance  of  this  Act,  with  respect  to  such  branch 
mint,  continue  in  all  respects  to  have  the  same  power  of  issuing  coins, 
and  be  in  the  same  position  as  if  this  Act  had  not  passed,  and  coins 
so  issued  shall  be  deemed,  for  the  purpose  of  this  Act,  to  have  been 
issued  from  the  mint."  * 

By  sect.  4,  ''A  tender  of  payment  of  money,  if  made  in  coins  which 
have  been  issued  by  the  mint  in  accordance  with  the  provisions  of  this 
Act,  and  have  not  been  called  in  by  any  proclamation  made  in  pursuance 
of  this  Act,  and  have  not  become  diminished  in  weight,  by  wear  or  other- 
wise, so  as  to  be  of  less  weight  than  the  current  weight,  that  is  to  say, 
than  the  weight  (if  any)  specified  as  the  least  current  weight  in  the  fint 
schedule  to  this  Act,  or  less  than  such  weight  as  may  be  declared 
by  any  proclamation  made  in  pursuance  of  this  Act,  shall  be  a  legal 
tender, — 

In  the  case  of  gold  coins  for  a  payment  of  any  amount ; 

In  the  case  of  silver  coins  for  a  payment  of  an  amount  not  exceeding 
40s,,  but  for  no  greater  amount; 

In  the  case  of  bronze  coins  for  a  payment  of  an  amoimt  not  exceeding 
Is,,  but  for  no  ereater  amount. 

Nothing  in  ihis  Act  shall  prevent  any  paper  currency  which  under  any 
Act,  or  ouierwise,  is  a  legal  tender  from  being  a  legal  tender." 

The  schedule  gives  least  current  weights  in  the  case  of  gold  coins  only. 

Sect.  11  empowers  her  majesty  in  council  by  proclamation  among  other 

*  By  proclamations  under  29  &  30  Yict.  c.  66,  b.  1,  the  sold  coins  issaed  by  the 
biaocn  mints  at  Sydney  and  Melbourne  were  made,  and  nave  continued  to  be,  a 
legal  tender. 
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things — ^5)  To  call  in  coins ;  (6)  To  direct  that  any  coins  other  than  ^Id, 
silver  or  oronze,  may  be  current  and  a  legal  tender  up  to  5«. ;  (7)  To  direct 
that  coins  coined  m  any  foreign  countay  may  be  a  l^gal  tender  at 
prescribed  rates,  having  regurd  to  the  weight  and  fineness  of  the  coin  as 
compared  with  the  current  coins  of  the  realm ;  (8)  To  direct  the  establish- 
ment of  branch  mints  in  her  majesty's  dominions. 

By  the  3  &  4  Will.  4,  c.  98,  s.  6,  it  is  provided  that  a  tender  of  a  note 
or  notes  of  the  Bank  of  England,  expressed  to  be  payable  to  bearer  on 
demand,  shall  be  a  legal  tender  to  tne  amount  exnressed  in  such  note  or 
notes  for  all  sums  above  51,  on  all  occasions  on  which  any  tender  of  money 
may  be  legally  made,  so  long  as  the  Bank  of  En^lana  shall  oontinue  to 
pay  on  demand  their  said  notes  in  legal  coin ;  provided  that  no  such  note 
shall  be  deemed  a  legal  tender  of  payment  oy  the  Bank  of  England, 
or  any  of  ite  brandi  bsuiks.  It  mar  be  observed  that  these  notes  are  not 
a  legal  tender  in  Ireland,  8  &  9  Yict.  c  37,  s.  6 ;  or  Scotland,  Id,  c.  3d, 
s.  15. 

The  party  to  whom  the  tender  is  made  is  not  obliged  to  state  his  objec- 
tion to  receiving  it,  but  if  he  do  so  he  must  relv  on  the  objection  he 
states,  and  he  will  be  taken  to  have  waived  other  oojections.  Thus,  if  he 
claim  a  larger  amount  than  that  offered,  and  give  that  alone  as  a  reason 
for  not  accepting  it,  he  cannot  afterwards  object  that  the  tender  was  in 
country  bank  notes;  per  Bayley,  B.,  in  FolgloM  v.  Oliver,  2  C.  &  J.  17; 
Lockyer  v.  JoneSy  Feake,  180,  n.  A  tender  of  a  banker's  cheque  may  be 
good  under  the  like  circumstances.  Wilby  v.  Warren,  Tidd,  Frac.  8th  ed. 
187  ;  Jonea  v.  Arthur,  8  DowL  442. 

Tender — money  must  be  produced,^  The  actual  production  of  the  mone^ 
due  is  necessary  unless  tne  creditor  dispense  with  the  production  of  it 
at  the  time,  or  do  anything  which  is  equivalent  to  a  dispensation. 
Thomas  v.  Evans,  13  East,  101 ;  Polglass  v.  Oliver,  9upra,  In  Thtnnas  v. 
Evans,  supra,  the  defendant  left  10?.  with  his  derk  for  the  plaintiff,  of 
which  the  clerk  informed  the  plaintiff  when  he  called,  and  the  plaintiff 
said  he  would  not  receive  the  10/.  nor  anything  less  than  his  wh<^e 
demand,  but  the  clerk  did  not  produce  the  10/.,  this  was  held  to  be  no 
tender;  and  Dickinsoti  v.  Shee,  4  Esp.  68,  is  to  the  same  effect.  But 
where  the  defendant  went  to  the  plaintiff  and  told  him  he  had  8/.  I89.  6d. 
in  his  pocket,  which  he  had  brought  for  the  purpose  of  satisfying  his 
demand,  but  the  plaintiff  told  him  **  he  need  not  give  himself  the  trouble 
of  offering  it,  for  that  he  would  not  take  it,"  the  tender  was  held  to  be 
good.  Douglus  v.  Patrick,  3  T.  R.  684 ;  and  see  Ryder  v.  TowMend,  7  D. 
&  Ey.  119.  The  agent  of  the  defendant  met  the  plaintiff  in  the  street  and 
told  him  that  he  was  come  to  settle  the  business  between  the  defendant 
and  him,  and  that  he  was  desired  by  the  defendant  to  offer  him  4/. ;  the 
plaintiff  said  he  woidd  not  take  it ;  the  witness  then  said  he  would  g^ve 
him  the  other  10«.  out  of  his  own  pocket,  and  run  the  risk  of  bem^ 
repaid ;  he  then  pulled  out  his  pocket-book  and  told  the  plaintiff  that  if 
he  woiild  go  into  a  neighbouring  public-house  he  would  pay  him,  but 
the  plaintiff  said  he  would  not  tace  it ;  this  was  held  to  be  a  good  tender 
of  4/.  10«.  Read  v.  Goldring,  2  M.  &  S.  86.  Where  a  witness  stated  that 
the  defendant  was  willing  to  give  the  plaintiff  10/.,  and  the  witness 
offered  to  go  and  fetch  that  sum,  but  that  the  plaintiff  said  **  she  need 
not  trouble  herself,  for  he  could  not  take  it,"  this  was  held  to  be  a  good 
tender.  Harding  v.  Davies,  2  0.  &  P.  77.  And  see  also  Polglass  \.  Oliver, 
supra,  from  which  it  would  appear  that  the  tender  in  Thomas  v.  Evans, 
supra,  ou^ht  to  have  been  held  sufficient.  Where  money  was  offered  by 
Utter,  which  the  plaintiff  declined  by  letter,  saying,  *'I  decline  your 
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tender,'*  this  was  Held  insufficient.  Fcvmey  y.  Blomhergf  14  Sim.  179. 
On  a  plea  of  tender  of  1/.  12«.  6<2.,  the  jury  found  specially  that  the 
defendant's  attorney  called  on  the  plaintm,  and  said,  ''I  come  to  pay 
YOU  IL  12«.  6d,  which  the  defendant  owes  you"  ;  that  the  attorney  put 
Lis  hand  in  his  pocket,  but  did  not  produce  the  money,  the  pkontiff 
saying,  **I  can't  take  it;  the  matter  is  now  in  the  hands  of  my  attorney." 
It  was  held  that,  upon  this  finding,  the  defendant  was  not  entitled  to 
judgment.  Finch  y.  Brooky  I  N.  C.  253;  S.  C,  1  Soott,  70.  But  the 
court  seems  to  haye  been  of  opinion  that  a  dispensation  of  the  production 
might  haye  been  inferred  from  the  aboye  facts,  and  found  by  the  jury. 
See  Ex  parte  Danks,  2  D.  M.  &  G.  936 ;  22  L.  J.,  Bky.  73. 

Tender  must  he  unconditional,']  In  order  to  support  a  plea  of  tender, 
there  must  be  eyidence  of  an  unqualified  offer.  An  offer  of  payment^ 
clogged  with  a  condition  that  it  should  be  accepted  as  the  balance  due, 
does  not  amount  to  a  legal  tender.  Evans  y.  Judkins,  4  Camp.  156 ; 
Huxham  y.  Smithy  2  Camp.  21 ;  Strong  y.  Harvejjfy  3  Bing.  304 ;  Hough  y. 
May,  4  Ad.  &  E.  954.  But  a  tender,  accompanied  by  a  statement  \)Y  the 
defendant  that  **he  has  come  to  pay  the  amount  of  his  (the  plaintiff's) 
bill,"  is  sufficient,  though  the  plamtiff  insisted  that  "  it  was  not  his  bill," 
and  refused  it  on  that  account ;  for  such  statement  is  no  more  than  is 
implied  in  eyery  tender,  yiz.,  that  the  debtor  intends  to  coyer  the  whole 
demand,  and  asserts  that  it  does  so.  Henwood  y.  Oliver y  1  Q.  B.  409 ; 
Bowen  y.  Owen,  11  Q.  B.  130.  So  a  tender  of  the  full  amount  demanded, 
accompanied  with  a  protest,  is  good.  Manning  y.  Lunn,  2  Car.  &  K.  13 ; 
Thorpe  y.  Burgess,  8  JDowl.  603 ;  Scott  y.  Uxhridge  &  Bickmansworth  By, 
Co,y  Li,  R.,  1  0.  P.  596;  SwenyY,  Smithy  L.  E.,  7  Eq.  324;  so  that  Simmons 
y.  Wilmotty  3  Esp.  94,  seems  to  be  not  law.  If  the  tender  cannot  be 
accepted  without  supplying  eyidence  of  an  admission  that  no  more  is 
due,  then  it  is  conditional,  and  therefore  bad.  Bowen  y.  Otoen,  supra. 
So  where  a  tender  is  accompanied  with  a  demand  of  a  receipt  in  full  of  all 
demands.  Olasscott  y.  Dayy  5  Esp.  48 ;  Higham  y.  Baddely,  Gow,  213 ; 
Byder  y.  Townsend,  7  D.  &  By.  119.  Where  the  defendant  tendered  the 
money,  saying,  **  If  you  will  giye  me  a  stamped  receipt,  I  will  pay  you 
the  money,"  and  the  plaintiff  refused  to  take  it,  Abbott,  C.  J.,  held  this 
to  be  no  tender.  Laing  y.  Meader,  1  C.  &  P.  257.  It  was  held  in  that 
ease  that  the  debtor  ought  to  present  a  piece  of  paper,  stamped  with  the 
€Ld  valorem  receipt  stamp,  to  the  creditor,  and  require  him  to  giye  a 
receipt ;  if  the  latter  refused  to  do  so,  and  to  pay  for  the  recdpt  stamp, 
he  was  liable  to  a  penalty  by  the  43  G^o.  3,  c.  126,  ss.  4,  5.  This  enact- 
ment was  repealed  by  33  &  34  Vict.  c.  99,  and  under  the  Stamp  Act,  1870, 
e.  123,  the  payee  of  money  is  liable  to  a  penalty  if,  in  any  case  where  a 
receipt  would  be  liable  to  duty,  he  refuse  to  giye  a  receipt  duly  stamped, 
and  he  is  bound  also,  under  sect.  121,  to  cancel  the  stamp  if  adhesiye ; 
but  as  there  is  no  proyision,  as  in  the  earlier  Act,  that  the  debtor  must 
present  a  receipt  for  the  creditor  to  sign,  the  creditor  must  now  find  the 
stamp ;  as,  howeyer,  the  stamp  is  a  uniform  one  of  Id,,  this  is  productiye 
of  no  hardship,  especially  as  the  duty  may  now  be  denoted  b^  adhesiye 
postage  stamps,  vide  ante,  p.  225.  But  though  a  party  tendering  money 
cannot,  in  general,  demand  a  receipt  for  it,  yet  where  the  creditor  did  not 
object  to  the  demand  of  a  receipt,  but  only  that  the  sum  was  insufficient,  the 
tender  was  held  good.  BicJiardson  y.  Jackson,  8  M.  &  W.  298.  Some  doubt 
seems  to  haye  been  expressed  in  this  case  as  to  whether  the  demand  of  a 
receipt  in  any  case  would  render  a  tender  insufficient.  But  where  two 
quarters'  rent,  due  Michaelmas  and  Christmas,  was  demanded,  and  the 
tenant,  tendered  the  Christmas  only,  and  demanded  a  receipt  for  thai 
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quarter's  rent,  this  was  held  to  be  no  snfBcient  tender,  even  of  tliat 
quarter's  rent,  the  contest  between  the  parties  being  whether  one  or  two 
quarters'  rent  was  due.  Finch  y.  MiUer,  5  0.  B.  428.  Where  the  de- 
lendant  tendered  a  sum  of  money,  and  at  the  same  time  deliyered  a 
counter-claim  upon  the  plaintiff,  and  the  plaintiff  did  not  take  up  the 
money  or  paper,  but  simply  said,  "  You  must  go  to  my  attorney,"  the 
tender  was  held  insufficient.    Brady  y.  Jones,  2  B.  &  By.  305. 

Whether  a  tender  be  conditional  or  not  is  a  question  for  the  jury, 
where  the  words  or  facts  accompanying  it  are  disputed.  Eckstein  y.  Be^ 
nolds,  7  Ad.  &  E.  80.  But  if  the  goodness  of  it  turns  on  the  meaning  or 
legal  effect  of  a  letter  or  writing  accompanying  it,  then  the  question  is 
for  the  judge.  Semhlef  Bowen  y.  Owen^  11  Q.  B.  130.  And  the  same 
rule  womd  seem,  on  principle,  to  apply  to  unwritten  expressions  used  by 
the  party  tendering,  where  the  tenor  of  them  is  not  disputed. 

Tender-— prior  or  subsequent  demand  and  refused.^  The  defence  will  b» 
defeated  by  showing  a  demand  and  refusal  prior  or  subsequent  to  the 
tender.  BefituU  y.  Parker,  I.  E.,  2  0.  L.  89,  Ex. ;  Poole  y.  Tumhridgt,  2 
M.  ft  W.  223,  226;  1  Wms.  Saund.  33  c  (2).  The  demand  and  refusal 
must  now  be  replied  specially.  Bules,  1883,  0.  xix.  r.  lo,  ante,  p.  301. 
The  demand  must  be  ptoyed  to  be  of  the  precise  sum  tendered.  Spybey 
y.  Hide,  1  Gamp.  181 ;  jRivers  y.  Griffiths,  5  B.  &  A.  630.  The  demand 
must  be  by  a  person  authorized  at  the  time  to  receiye  the  money ;  and 
therefore  a  demand  by  a  clerk  of  the  plaintiff's  solicitor  (who  does  not 
bring  his  master's  receipt^  is  insufficient.  Coore  y.  Callaway,  1  Esp.  115. 
And  the  subsequent  adoption  of  an  unauthorized  demand  is  not  enou^ih. 
Story  on  Agency,  s.  247.  A  subsequent  demand  upon  one  of  two  jomt 
debtors  is  sufficient.  Peirse  y.  Bowles,  1  Stark.  323.  A  letter  sent  by&e 
plauitiff  and  receiyed  by  the  defendant,  demanding  the  sum  tendered,  is 
not  sufficient  evidence  of  a  subsequent  demand ;  for,  at  the  time  of  the 
demand,  the  defendant  should  haye  an  opportunity  of  immediately  paying 
the  sum  demanded.  Edwards  y.  Teates,  By.  &  M.  360;  but  see  Haywai^ 
y.  Hague,  4  Esp.  93. 
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ACTIONS  ON  SPECIALTIES. 

ACnON  ON  COVENANTS  EELATING  TO  LAND. 

The  evidence  in  tliis  action  depends  upon  the  particular  breaches  of 
coyenuit  alleged  by  the  plaintiff,  and  the  mode  in  which  they  are  stated 
or  denied  in  the  pleadings.  A  covenant  is  nothing  more  than  an  afiree^ 
ment  expressed  m  an  instrument  in  writing,  executed  as  a  deed,  ouch 
agreements,  after  proof  of  the  deed  in  which  they  are  contained,  are  sub- 
lect  to  the  rules  of  construction  applicable  to  ordinary  documents.  As 
land  is  for  the  most  part  conveyed  and  leased  by  instruments  under  seal, 
certain  coyenants  usuaJlv  inserted  in  these  instruments  are  frequently  the 
subject  of  au  action.  The  evidence  necessary  in  the  proof  of  a  breach  of 
several  of  the  more  important  of  these  covenants  will  here  be  given. 

Covenants  in  generaLl  There  need  be  no  formal  words  of  covenant. 
Any  words  in  a  deed,  showing  an  agreement  to  do  a  thing,  make  a  cove- 
nant; as  ''that  the  lessee  shall  repair;"  Com.  Dig.  Covenant,  (A.  2). 
'*  It  is  asreed  that  A.  shall  pay  B.  for  his  goods,*'  is  a  covenant  by  B.  to 
deliver  them  to  A.,  as  well  as  by  A.  to  pay.  So,  a  lease  by  A.  to  B. 
*'  excepting  a  room  and  free  passage  to  it,  is  a  covenant  by  B.  not  to  dis- 
turb the  passage,  but  is  not  a  covenant  as  to  disturbing  in  the  room.  So^ 
a  covenant  may  be  in  the  form  of  a  proviso  or  condition ;  Id, ;  Brookes  v. 
Drtfsdale,  3  C.  P.  D.  52 ;  or  of  a  recital ;  Olark  v.  Clark,  10  P.  D.  188, 
C.  A.  Thus  a  recital  of  an  intended  fine  in  an  agreement  may  amount  to 
a  covenant  to  levy  one.  Farrall  v.  Hilditch,  5  C.  B.,  N.  S.  840 ;  28  L.  J., 
C.  P.  221.  So  the  recital  in  a  lease  of  the  intention  of  the  parties  that  a 
mill  should  be  erected,  and  a  covenant  to  leave  it  in  repair,  amount  in 
law  to  a  covenant  to  erect  it.  Sampson  v.  Easierby,  9  B.  &  C.  505 ;  6 
Bing.  644,  Ex.  Ch.  But  a  conveyance  by  A.  to  a  railway  company  of 
land,  **  intended  to  be  formed  into  a  new  course  "  for  a  river,  and  a  cove- 
nant by  the  company  to  make  a  bridge  over  the  new  cut  for  A.*s  use,  does 
not  imply  a  covenant  to  make  the  new  cut  or  divert  the  river.  Easkleiah 
T.  8,  E,  Ry,  Co,,  10  C.  B.  612.  This  case  was,  however,  doubted  in  tne 
House  of  Lords  on  an  appeal,  and  was  compromised.  See  Knigkt  v. 
Oravesend,  &c.  Waterworks  Co,,  2  H.  &  N.  6;  27  L.  J.,  Ex.  73.    An 

acknowledgment  by  A.  in  a  deed  that  he  owes  B.  £ ,  may  be  treated 

as  a  covenant  to  pay,  if  an  intention  to  enter  into  an  engagement  to  pay 
appear  on  the  face  of  the  deed;  Saunders  v.  Milsome,  £.  it.,  2  Eq.  573 ; 
but  not  if  the  acknowledgment  be  merely  for  a  collateral  purpose. 
Courtney  v.  Taylor,  6  M.  &  Gr.  851 ;  Holland  v.  Holland,  L.  K.,  4  Ch. 
449 ;  Jackson  v.  N,  E,  By.  Co,,  7  Ch.  D.  573.  See  also  Knight  v.  Graves- 
end^  dkc.  Waterworks  Co,,  supra.  An  indenture  between  A.  and  B.  pro- 
vided that  A.  should  buy  all  the  coal  used  by  him  from  B.,  but  that  B. 
'*  should  not  be  compelled  to  supply  more  than  500  tons  per  week,"  and 
in  case  of  inability  to  supply  '*  to  the  extent  agreed  upon,"  and  notice 
thereof  to  A.,  A.  might  Duy  elsewhere:  this  was  held  to  be  a  cove- 
nant by  B.  to  supply  coal  to  the  extent  of  500  tons  unless  imable  from 
substantial  cause.  Wood  v.  Copper  Miners*  Co,,  7  C.  B.  906.  A  covenant 
by  the  lessee  of  a  coal  mine  to  draw  to,  and  deposit  on  the  surface  of  the 
demised  premises  by  some  of  the  pits  or  shafts  of  the  demised  mine,  for 
the  use  of  the  lessor,  all  the  manure  made  imderground,  does  not  imply  a 
covenant  by  the  lessee  to  make  pits  or  shafts  on  the  demised  land,  although 
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such  pits  may  have  been  contemplated  by  both  parties.  James  t.  Coch^ 
rane,  7  Exch.  170;  21  L.  J.,  Ex.  229;  Ex.  Oh.,  8  Exch.  556;  22  L.  J.» 
Ex.  201. 

By  the  8  &  9  Yict.  c  106,  s.  4,  in  deeds  executed  since  the  1st  October, 
1845,  the  word  *'  give''  or  **  grant*'  shall  not  imply  any  covenant  in  respect 
of  real  property,  except  b^  force  of  some  Act  of  Parliiunent  (such  as  by  the 
Lands  Clauses  Oonsolidation  Act,  1845,  s.  132^.  This  is  m  reference  to 
the  old  authorities  by  which  covenants  were  implied  from  the  words ' '  give," 
*'  grant,"  and  *'  demise."  Com.  Dig.  Covenant,  (A.  4).  The  former  Act 
does  not  restrain  the  effect  of  the  word  '*  demise,"  wnich  stUl  implies  a 
oovenant  for  title,  but  such  implied  covenants  are  restrained  by  express 
oovenants  contained  in  the  some  deed  and  incompatible  with  uiem ;  for 
expressum  facit  cessare  taciturn ;  Shep.  Touch,  cap.  7,  p.  165.  Vide  postt 
pp.  709,  710.  As  to  the  oovenants  for  tide  now  imphed  in  conveyances 
by  virtue  of  the  Conveyancing  and  Law  of  Propertjr  Act,  1881,  44  &  45 
yict.  c.  41,  vide  post,  p.  706. 

The  following  are  some  of  the  most  material  issues  arising  in  actions  on 
deeds  and  bonds  generally : — 


Defences  denying  execution  ofdeed.^  By  Bules,  1883,  0.  xix.,  r.  20,  ante, 
p.  302,  under  this  defence,  which  now  in  part  tGikes  the' place  of  the  old 
plea  of  non  est/actuniy  the  plaintiff  need  only  produce  and  prove  the  exe- 
cution of  the  deed.  As  to  the  proof  of  the  execution  of  corporation  deeds, 
mde  ante,  p.  130 ;  of  private  deeds,  ante,  pp.  131  €^  seq,  Wnere  the  action 
is  not  for  any  liquidated  sum,  it  is  also  necessary  to  prove  the  amount  of 
damage. 

Formerly,  where  a  deed  was  pleaded  according  to  its  supposed  legal 
effect,  non  est  factum  put  in  issue  not  only  the  execution  of  it,  but  Uie 
legal  effect  as  stated.  North  v.  Wakefield,  13  Q.  B.  536.  The  plea  in 
such  a  case,  in  effect,  denied  execution  of  any  deed,  corresponding  with 
the  one  described  in  the  count.  But  where  the  deed  was  recited  verbaiim^ 
the  construction  was  for  the  court  on  demurrer,  and  non  est  factum  only 
denied  the  execution,  or  the  accuracy  of  the  transcript  of  the  deed  set 
forth.  Semh.  S.  C.  Where  a  deed  was  executed  by  A.  without  negligence, 
he  being  deceived  as  to  the  document  he  was  executing,  its  invalidity  was 
raised  under  non  est  factum.  See  Foster  v.  Mackinnon,  L.  B.,  4  C.  P.  704, 
ante,  p.  381.  It  seems,  however,  that  Bules,  1883,  0.  xix.,  rr.  15,  17, 
ante,  p.  301,  will  now  in  many  cases  require  a  special  defence  to  be 
pleadeid. 

Under  special  defences  the  defendant  may  show  that  the  deed  was 
executed  as  an  escrow,  and  was  to  take  effect  as  a  deed  only  upon  some 
given  event  which  has  not  happened ;  or  that  the  deed,  after  being  sealed, 
was  tendered  to  the  covenantee,  and  he  expressly  rejected  it ;  ante,  p.  136 ; 
or  in  the  case  of  a  corporation  deed,  irregularity,  or  want  of  due  authority 
in  the  execution  of  the  deed ;  ante,  p.  130. 

If  the  seal,  other  than  that  of  the  defendant,  be  removed,  the  deed  may 
be  given  in  evidence,  if  it  be  a  several  deed ;  Matthewson  v.  Lydiate,  5 
Bep.  22 ;  Cro.  Eliz.  408 ;  contra,  if  it  be  a  joint  or  joint  and  several  deed. 
Id, ;  Season  v.  Henson,  2  Lev.  220. 

Where  a  bond  is  produced  at  the  trial  in  a  cancelled  state,  e,g.,  with  the 
seal  broken  off,  the  question  seems  to  be  whether  the  bond  was  cancelled 
before  or  after  defence  pleaded.  Nicholls  v.  Haywood,  Dyer,  59  a;  Michad 
V.  Scockwith,  Cro.  Eliz.  120;  Whelpdale^s  case,  5  Bep.  119;  and  see  Todd 
V.  Emly,  11  M.  &  W.  1.  But  the  party  relying  on  the  deed  may  show 
that  the  seal  was  removed  under  circumstances  not  amoimting  to  a  can- 
cellation.    Vide  ante,  pp.  631,  632. 
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If  a  bond  be  sealed  and  deliTered  to  a  man's  use;  and  he  die  before 
notice,  his  executors  may  sue  upon  it.    Dyer,  167. 

In  an  action  by  lessor,  on  covenants  contained  in  a  lease  under  seal, 
and  which  depend  on  th?  existence  of  the  term,  as,  for  instance,  those  to 
repair  and  pay  rent  during  the  term,  the  defendant  may  set  up  as  a  special 
defence  that  the  lease  has  not  been  executed  by  the  lessor.  Svxxtman  y. 
Ambler,  8  Exch.  72 ;  22  L.  J.,  Ex.  81 ;  Pitman  v.  Woodbury,  3  Exch.  4. 
Quoere,  if  he  can  do  so  after  he  has  entered  and  occupied  durmg  the  term. 
Vide  S.  0.  and  Cooch  y.  Goodman,  2  Q.  B.  580.  And  such  a  defence  is  not 
applicable  to  a  covenant  to  invest  money  contained  in  a  mortgase  deed. 
Morgan  v.  Fike,  14  0.  B.  473 ;  23  L.  J.,  0.  P.  64.  If  the  defendant  got 
all  the  title  he  stipulated  for,  an  informality  in  the  execution  by  the 
lessors  will  not  affect  the  lessee's  covenants.  How  v.  Greek,  3  H.  &  0. 
391 ;  34  L,  J.,  Ex.  4;  Toler  v.  Slater,  L.  E.,  3  a  B.  42. 

The  lease  may  be  proved  primd  facie  by  producing  the  counterpart 
executed  by  the  defendiEuit,  without  notice  to  produce  the  original  lease. 
Houghton  v.  Komi^,  IS  0.  B.  235;  25  L.  J.,  0.  P.  218.  But  the  defendant 
may  put  in  the  original  lease,  and  show  that  it  is  void  by  reason  of  the 
non-execution  thereof  by  the  lessor.  Wilson  v.  Woolfryee,  6  M.  &  S.  341 ; 
see  further,  supra.  Where  there  is  a  discrepancy  between  the  two  instru- 
ments the  lease  shall  prevail ;  Sheppard's  Touchstone,  52 ;  unless  the  lease 
only  is  inconsistent  with  itself,  in  which  case  reference  may  be  made  to  the 
eounterput,  to  ascertain  and  correct  the  mistake.  Burchell  v.  Clark,  2  0. 
P.  D.  88,  C.  A.  But  generally  where  an  indenture  is  in  two  parts,  one 
party  executing  each  part,  if  there  is  a  material  variation  between  the  two 
parts,  the  indenture  is  void  for  want  of  mutuality.  Wynne* s  case,  L.  B., 
8  Ch.  1002. 

Where  one  of  several  covenantees  sued  as  sole  covenantee  without 
joining  the  others  or  showing  their  death,  this  was  formerly  a  variance  on 
a  plea  denying  the  contract ;  but  if  one  of  several  joint  covenantors  were 
sued  without  naming  or  joining  the  rest,  this  was  only  pleadable  in  abate- 
ment; 1  Wms.  Saund.  154,  a,  (1).  A  covenant  by  A.,  B.,  and  Q.,  that 
they  or  some  of  them  will  pay,  &c.,  may  be  sued  as  on  a  covenant  by  any 
one  of  them.     Caldwell  v.  Becke,  2  Exch.  318. 

A  q[uestion  formerly  arose  under  a  denial  of  the  contract,  or  other  ap- 
propriate defenee,  whether  the  plaintiffs  who  sued  were  the  proper  parties 
to  the  action.  Where  the  covenant  is  with  A.  and  B.  jointly,  yet  if  the 
interest  of  each  is  several,  as  on  a  conveyance  of  distinct  lands  by  each, 
they  could  not  join  as  plaintiffs ;  1  Wms.  Saund«  154,  (1) ;  although  they 
can  now  do  so  under  Bules,  1883,  0.  xvi.,  r.  1,  ante,  p.  90.  But  if  the 
covenant  is  expressly  made  to  several,  though  for  the  benefit  of  one  only, 
it  is  a  joint  covenant  and  all  should  join.  Anderson  v.  Martindale,  1  East, 
497.  The  rule,  as  expressed  in  the  latest  oases,  is  that  where  the  covenant 
is  to  or  with  several  persons,  it  will  be  construed  to  be  loint  or  several, 
according  to  the  interest  of  the  covenantees  apparent  in  tne  deed,  provided 
that  tbe  words  admit  of  such  construction.  But  if  the  covenant  be  ex- 
pressly and  unambiguously  a  joint  one,  then  the  interest  will  not  control 
the  construction,  and  all  the  covenantees  must  join.  Sorsbie  v.  Park,  12 
M.  &  W.  146 ;  Hopkinsm  v.  Lee,  6  Q.  B.  964;  Haddfmy.  Ayers,  1  E.  &  E. 
118 ;  28  L.  J.,  a  B.  105 ;  Palmer  v.  Mallet,  36  Oh.  D.  411 ;  WhUey,  Tyn- 
dalU  13  Ap.  Ca.  263,  D.  P. 

The  benefit  of  an  indivisible  covenant,  e.  g.,  to  repair  or  work  mines,  on 
a  joint  demise  by  tenants  in  common,  runs  with  the  entire  reversion  onl;^ ; 
and  therefore  all  the  covenantees  or  their  representatives  must  join  in 
suing  on  a  breach  of  the  covenant.  Thompson  v.  Hakewell,  19  C.  B.,  N. 
S.  713 ;  35  L.  J.,  C.  P.  18 ;  following  Foley  v.  Addenbrooke,  4  Q.  B.  197 ; 
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and  on  the  authority  of  litt,  s.  314 ;  Go.  litt  196  b ;  see  also  Bradbwme 
T.  Botfidd,  14  M.  &  W.  559;  WakefiM  v.  Brwm,  9  Q.  B.  209 ;  KeigkOe^ 
T.  WaUoriy  3  Ezch.  716;  Magnay  t.  Edwards,  13  C.  B.  479;  Pughy. 
Stringfidd,  3  C.  B.,  N.  8.  2 ;  27  L.  J.,  C.  P.  34.  It  would  seem  that  if 
the  oovenant,  in  such  a  lease,  were  to  pay  a  money  or  other  divisible 
rent,  the  tenants  in  common  or  their  representatiTee  might  maintain  aepa- 
rate  actions  for  their  respective  shares  of  the  Tent.  See  Thompson  y. 
Hakewdl,  ante,  p.  683. 

The  Bules,  1883,  0.  xvi.,  as  to  nonjoinder  and  misjoinder  of  parties, 
will  be  found  ante,  pp.  90,  91.  It  seems  that  under  than,  objection  tothe 
nonjoinder  of  a  pbuntiff  must  be  taken  before  the  trial.  See  cases  cited 
ante,  p.  91,  and  Werderman  t.  Soci^  GenSrale  d'EUctrieitS,  19  Ch.  D.  246, 
0.  A.,  where,  however,  the  judgment  of  Jessel,  M.  B.,  was  based  (vitie  Id, 
251)  on  an  erroneous  view  of  the  practice  at  common  law.  Vide  Thampsonr 
V.  Hakewell,  ante,  p.  683. 

The  insertion  of  more  covenantors  than  ou^ht  to  be  joined  is  now  imma- 
terial. Vide  ante,  pp.  90,  91.  Where  the  action  is  on  an  implied  cov^iant, 
persons  who  are  paities  to  the  deed,  only  for  confirmation,  with  no  legal 
estate  (as  where  trustee  and  cestui  que  trust  join  as  lessors),  should  not  oe 
joined  as  defendants.  8mith  v.  Focklington,  1  0.  &  J.  445.  Whether,  in 
an  action  by  assignees  of  the  reversion  on  express  covenants,  it  is  proper 
to  join  as  co-plaintiffs  persons  who  have  no  legal  interest  in  the  reversion, 
is  a  question  not  yet  at  rest ;  see  Wakefield  v.  Brawn,  and  Magnay  v.  Ed- 
wards, ante,  p.  684. 

At  common  law,  no  person  not  made,  by  name  or  description,  a  party  to 
an  indenture  could  sue  thereon.  Com.  Dig.  Fait,  (D.  2) ;  Chesterfidd,  Ac 
Colliery  Co.  v.  Hawkins,  3  H.  &  C.  677 ;  34  L.  J.,  Ex.  121 ;  Kitehin  v. 
Hawkins,  L.  B.,  1  Q.  B.  92.  But  now,  on  equitable  principles,  a  person 
having  a  beneficial  right  thereunder,  as  cestui  que  trust,  may  sue  thereon. 
Gandy  v.  Gandy,  30  Oh.  D.  67,  C.  A.  And  by  8  &  9  Vict  c.  106,  s.  5, 
\mder  an  indenture  executed  after  1st  October,  1845,  "  the  benefit  of 
a  condition  or  covenant,  respecting  any  tenements  or  hereditaments,  may 
be  taken,  although  the  taker  thereof  be  not  named  a  party  to  the  same 
indenture." 

Oovenant  to  pay  vnoney^  On  a  covenant  by  A.  to  pay  B.  a  sum  of  mone^, 
A.  is  bound  to  seek  out  S.  ''if  he  be  infra  regnum  Anglice;  but  if  he  be 
not  within  tiie  kingdom,  he  is  not  bound  to  seek  him."  Sheppard's 
Touchstone,  cap.  6,  p.  136.  Where,  however,  the  payment  is  to  be  at  a 
certain  place,  a  demand  for  pa3nnent  must  be  made  at  that  place.  Thorn 
V.  Citv  Bice  Mills,  40  Ch.  D.  357 ;  and  see  further  post,  p.  695.  Where 
two  plaoes  are  named  for  payment,  there  is  no  default  until  the  payee  has 
s^ed»d  the  place,  and  made  demand  there.    S.  C. 

Alteration  of  deed."]  The  cases  relating  to  the  alteration  of  deeds  are 
coUeoted  with  those  relating  to  simple  contracts,  aiUe^  pp.  631  etseq. 

Fraud,"]     Vide  ante,  pp.  633  et  seq. 

Payment  under  covenant,  d^c."]     Vide  ante,  p.  660. 

Statutes  of  LimitaJtion  to  actions  on  specialty.']  The  Stat,  of  limitations, 
21  Jac.  1,  c.  16,  ante,  p.  646,  did  not  apply  to  deeds  or  specialties.  The 
statutes  applying  to  such  instruments  are  3  &  4  Will.  4,  cc.  27,  42 ;  19  & 
20  Vict.  c.  97  ;  37  &  38  Vict.  c.  67 ;  and  51  &  52  Vict.  c.  67. 

By  the  stat.  3  &  4  Will.  4,  c.  27,  the  limitation  of  actions  for  rent,  and 


StaivUs  of  Limitatum,  685 

anniiitieB  and  other  periodical  sums  cliarged  upon  or  payable  out  of  land, 
IB  regulated. 

By  sect.  42,  *'  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowled^ent  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable  or  his  agent ;  provided,  nevertheless,  that  where  any 
prior  mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of 
any  land  or  in  receipt  of  the  profits  thereof,  within  one  year  next  before 
an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a  subsequent 
mortage  or  other  incumbrance  on  the  same  land,  the  person  entitled  to 
such  subsequent  mortgage  or  incumbrance  may  recover  in  such  action  or  suit 
the  arrears  of  interest  wliich  shall  have  become.due  during  the  whole  time 
that  such  prior  mortgagee  or  incumbrancer  was  in  such  possession  or 
receipt  as  aforesaid,  although  such  time  may  have  exceeded  the  said  term 
of  six  years.'* 

By  £he  Real  Property  Limitation  Act,  18Y4  (37  &  38  Vict.  c.  57),  which 
(sect.  12)  came  into  operation  on  1st  January,  1879,  sect.  8,  **  no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon 
or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  12  years  next  after  a  present  ri^ht  to  receive  the  same  shall 
have  accrued  to  some  person  capaole  of  givmg  a  discharge  for,  or  release 
of  the  same,  unless  in  the  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of 
the  right  thereto  shall  have  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  asent,  to  the  person  entitled 
thereto  or  his  agent ;  and  in  such  case  no  sucn  action  or  suit  or  proceed- 
ing shall  be  broufi^ht  but  within  12  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledgments  if  more  than 
one  was  given.''  By  sect.  10,  ''after  the  commencement  of  this  Act" 
(gupra)^  **no  action,  suit,  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  or  legacy,  charged  upon,  or  payable  out  of  any  land  or 
rent,  at  law  or  in  equit}r,  and  secured  oy  an  express  trust,  or  to  recover 
any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacv 
so  charged  or  pajrable,  and  so  secured,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same  would  be  recover- 
able if  there  were  not  any  such  trust."  See  HugheB  v.  CoUSy  27  Ch.  D. 
231 ;  WarhurUm  v.  Stephens,  43  Oh.  D.  39. 

Sects.  8  {av^a),  and  9  replace  3  &  4  Will.  4,  c.  27,  s.  40,  imder  which 
section  the  period  of  limitation  was  20  years  instead  of  12. 

By  23  &  24  Yict.  o.  38,  s.  13,  the  period  of  limitation  for  claims  in 
respect  of  the  share  of  the  estate  of  an  mtestate,  made  against  his  personal 
representative,  is  20  years.  See  Sly  v.  Blake,  29  Ch.  D.  964;  and  Willis 
7.  Earl  Beauchamp,  11  P.  D.  59,  0.  A. 

By  the  Trustee  Act,  1888  (51  &  52  Yict.  c.  59V  s.  8,  ante,  pp.  647,  648, 
actions  against  trustees  are  now  in  some  cases  suoject  to  statutes  of  limi- 
tations. 

In  37  &  38  Yict.  c.  57,  s.  8,  a  "present  right  to  receive  "  is  not  equiva- 
lent to  a  *'  present  right  to  enforce  i)ayment " ;  thus  where  improvement 
works  have  been  done  in  a  street,  the  cost  of  which  is  to  be  apportioned 
among  the  owners  of  the  houses  forming  the  street,  and  the  apportioned 
ahares  are  payable  by  the  respective  owners,  and  made  a  charge  on  their 
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honaes,  the  statute  runs  alliumgh  there  has  been  no  apportianment; 
Honuey  Local  Board  y.  Monarch  Investment  Building  8oc.,  24  Q.  B.  D.  1, 
0.  A. 

A  payment  to  preyent  the  barring  by  stat.  37  &  38  Vict  c.  57,  s.  8, 
must  De  an  acknowledgment,  by  the  person  making  the  payment,  of  his 
liability,  and  an  admission  of  the  title  by  the  person  to  whom  it  is  paid. 
HarloA  y.  Ashherry,  19  Ch.  D.  639, 0.  A.  It  must  be  made  by  the  p^fion 
liable  to  pay  principal  or  interest ;  payment  of  rent  by  the  tenant  of  the 
mortgaged  property  to  the  mortgagee,  in  pursuance  of  notice  by  him,  is 
no  bar.  8.  0.  See  also  Newbould  y.  Smith,  33  Ch.  D.  127, 0.  A.,  affirmed 
on  another  groimd  in  D.  P.  14  Ap.  Ca.  423.  Assuming  that  sect.  8  applies 
to  an  action  brought  on  a  mortgage  deed,  against  a  surety,  payment  ci 
interest  by  Hie  moitoigor  preyents  the  SM^on  operating  as  a  bar. 
Allison  y.  i*ri$1nf,  43  C&.  D.  106,  C.  A.  It  is  doubtful  whether  the  aection 
applies  to  such  an  action.  Vide  8.  C. ;  LindaeU  y.  PhiUipi,  30  Oh.  D.  291, 
G.  A.  Where  rent  out  of  which  tiie  interest  of  the  morteage  ought  to  be 
paid  is  reoeiyable  by,  and  belongs  to  the  same  person  \nio  is  entitled  to 
the  interest,  the  statute  does  not  bar  the  mortgagee.  Topham  y.  BoaHh^ 
35  Oh.  D.  607,  following  Burrell  v.  Earl  of  Egremont,  7  Beav.  205.  Where 
the  receiyer  appointed  hj  the  court  to  receiye  the  rents  of  tiiree  estates, 
A.,  B.,  and  C,  included  in  one  mortgage,  entered  into  possession  of  0. 
only,  and  out  of  the  rents  paid  the  mortgage  interest,  this  was  held  to  be 
in  law  payment  by  the  mortgi^g;or  in  respect  of  the  mortgage  debt,  and 
preyented  the  statute  from  operating.  Chinnery  y.  Evans,  11  H.  L.  C. 
115 ;  see  also  Cronin  y.  Dennehy,  I.  B.,  3  0.  L.  289,  0.  P. ;  and  Lewin  y. 
WiUon,  11  Ap.  Oa.  639,  P.  0. 

By  the  stat.  3  &  4  Will.  4,  c.  42,  the  ]>eriod  of  limitation  in  actions  of 
debt  on  specialty,  and  in  some  other  actions,  is  defined.  By  sect.  3,  it  is 
enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  all 
actions  of  covenant  or  debt  upon  any  bond,  or  other  epedaUy,  and  aU  actions 
of  debt  or  scire  /ados  upon  any  recognisance,  shall  be  sued  or  brought  within 
20  years  after  the  cause  of  such  actions  or  suits,  but  not  after ;  proyided, 
that  nothing  herein  oontained  shall  extend  to  anjr  action  giyen  by  any 
statute,  where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited. 

By  sect.  4,  proyision  is  made  for  persons  who  are,  at  the  time  such 
cauee  of  action  accrued,  within  the  age  of  21  years,  coyert,  of  imsound 
mind,  or  beyond  the  seas  ;  such  person  to  be  at  liberty  to  brin^  the  actions, 
BO  as  they  commence  tiie  same  within  such  times  after  tiieir  coming  to, 
or  being  of  full  age,  discoyert,  of  sound  memory,  or  returned  from  beyond 
the  seas,  as  other  persons  haying  no  such  impediment  should,  according  to 
the  proyision  of  the  Act,  haye  done;  and  if  any  person  against  whom  taeore 
shall  be  any  such  cause  of  action,  shall  be,  at  the  time  of  cause  of  action 
accrued,  beyond  the  seas,  then  tiie  person  entitled  shall  be  at  liberty  to 
sue  such  person  within  the  times  before  limited  after  tiie  return  of  sudi 
person  from  beyond  the  seas.  [As  to  the  words  in  italics,  vide  19  &  20 
Vict.  c.  97,  posty  p.  687.] 

Sect.  5.  Froyided  that,  if  any  acknowledgment  shall  haye  been  made 
either  by  writing  signed  by  the  party  liable  by  yiitue  of  such  indentore, 
specialty  or  recognizance,  or  his  agents  or  by  part  payment,  or  part  satis- 
faction on  account,  of  any  principal  or  interest  then  due  thereon,  it  eludl 
be  lawful  for  the  person  entitled  to  such  action  to  bring  his  action  for  the 
money  remaining  tmpaid,  and  so  acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  or  part  payment  or  part  satisfaction ; 
or  in  case  the  person  entitled  to  sucn  action  shall,  at  the  time  of  such 
acknowledgment,  be  imder  suoh  disability  as  aforesaid,  or  the  party 


Statutea  of  LimitcUion.  687 

mftkiTig  Buch  acknowledgment  be,  at  the  time,  of  making  it,  beyond  the 
seas,  then  within  twenty  years  after  the  disability  shall  hare  ceased,  or 
the  party  shall  haye  returned  from  beyond  the  seas,  as  the  case  may  be ; 
and  the  plaintiff  in  such  action  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  the  action  was  brought  within  the  time  afore- 
said, in  answer  to  a  plea  of  this  statute. 

Sect.  7.  No  part  of  the  United  Kingdom,  nor  the  Isle  of  Man,  nor  the 
Channel  Islands,  being  dominions  of  me  Queen,  are  to  be  deemed  beyond 
seas  within  the  meaning  of  this  Act. 

By  19  &  20  Yict.  o.  97  (already  cited  ante,  p.  650),  s.  10,  no  person  or 
persons  entitled  to  any  action  limited  by  the  Acte  3  &  4  Will.  4,  c.  27, 
s.  42,  or  Id,  c.  42,  s.  3  (ante,  pp.  685,  686),  shall  be  entitled  to  any  further 
time  to  sue  by  reason  only  tnat  such  person,  or  one  or  more  of  such  per- 
sons, was  or  were  beyond  seas  at  the  time  when  the  cause  accrued ;  and 
by  sect.  11,  in  case  of  joint  debtors,  no  further  time  is  to  be  allowed  for 
suing,  by  reason  only  that  some  of  them  were^  beyond  seas  when  the  cause 
accrued ;  but  a  judgment  recoyered  in  sueh  case  will  not  per  «e  be  a  bar 
to  an  action  against  the  absent  debtor  or  debtors  afte^  their  return.  Sect. 
14  (cited  ante,  p.  654),  also  proyides  that  part  payment  by  one  debtor  shall 
not  depriye  his  co-debtor  of  the  benefit  oi  the  statute. 

By  the  J.  Act,  1873,  s.  25  (2),  no  claim  by  a  cestui  que  trust  against  his 
trustee  on  an  express  trust  is  to  be  barred  by  any  Statute  of  Limitations. 
See,  howeyer,  37  &  38  Yiot.  c.  57,  s.  10,  ante,  p.  685,  and  51  &  52  Yict. 
c.  59,  s.  8,  ante,  p.  647.  But  although  the  daim  is  not  barred  by  the 
statute,  yet  wbere  there  has  been  ladies  on  the  part  of  the  plaintiff,  his 
remedy  may  be  limited  to  six  years'  arrears  of  interest.  Thomson  y.  East'- 
wood,  2  Ap.  Oa.  215,  D.  P.     SJee  further,  ante,  p.  647. 

The  effect  of  the  3  &  4  WiU.  4,  c.  27,  s.  42,  and  o.  42,  s.  3,  together,  is 
that  no  more  than  six  years*^  arrears  of  rent  or  interest  in  respect  of  any 
sum  charged  on,  or  payable  out  of,  any  land  <>r  rent  shall  be  recoyered  by 
way  of  distress,  action,  or  suit,  other  than  and  except  an  action  of  coye- 
nant  or  debt  on  the  specialty,  in  which  case  the  limitation  is  twenty  years. 
Paget  y.  Foley,  2  N.  C.  679 ;  Sims  y.  Thomas,  12  Ad.  &  E.  536 ;  Grant  y. 
Eliis,  9  M.  &  W.  113;  Manning  y.  Phdps,  10  Exch.  59;  24  L.  J.,  Ex.  62; 
Bowyer  y.  Woodman,  L.  B.  3  Ekj.  313. 

Now,  by  37  &  38  Yict.  c.  57,  s.  8,  ante,  p.  685,  in  an  action  on  the  coye-> 
nant  in  a  mortgage  deed,  to  pay  the  mortgage  debt,  the  period  of  limita- 
tion has  been  reduced  to  twelye  years;  Sutton  y.  Sutton,  22  Ch.  D.  511, 
C.  A. ;  so  in  an  action  on  a  bond  ^yen  as  collateral  security  with  a  mort- 
gage ;  Feamside  y.  Flint,  22  Ch.  D.  579 ;  and  so  in  an  action  on  a  judg- 
ment, eyen  although,  a  suggestion  has,  within  twelye  years,  been  entered 
on  the  roll  under  C.  L.  P.  Act,  1852,  s.  129.  Ex  pte.  TynU,  15  Ch.  D. 
125.  But  an  action  on  a  bond  giyen  by  A.  .to  C,  conditioned  to  secure 
the  payment  of  principal  and  interest  due  under  B.'s  mortgage  to  C,  is 
not  within  sect.  8.    Lindsell  y.  Phillips,  30  Ch.  D.  291,  C.  A. 

The  3  &  4  Will.  4,  c.  27,  s.  42  {ante,  p.*  685^,  does  not  affect  the  right  of 
a  mortgagee  to  retain  out  of  the  proceeds  oi  the  mortgaged  property  for 
more  than  six  years*  interest.    Marshfidd  y.  Hutchings,  2^  Ch.  D.  721. 

As  to  what  cases  fall  within  the  stat.  3  &  4>  Will.  4,  c.  42,  s.  3,  and  what 
witldn  stat.  21  Jac.  1,  c.  16,  s.  3,  vide  asnte,  p.  647. 

Ajs  to  the  applicability  of  the  Statutes  of  Limitations  to  breaches  of 
coyenants  for  title,  vide  post,  p.  707. 

Mere  delay  in  enfordn^  a  spedalty  debt  for  any  period  within  twenty 
years  affords  no  bar  to  its  recoyery.  Ooiline  y.  Rhodes,  20  Ch.  D.  230, 
C.  A. 

A  general  replication  neyer  let  in  the  subsequent  promise,  aoknowledg- 
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ment,  or  payment,  as  in  actions  for  simple  contract  debts ;  for  proof  of  a 
promise,  not  under  seal,  did  not  support  the  declaration ;  and  if  under 
seal,  it  was  another  and  different  cause  of  action.  If  there  were  a  sufficient 
written  acknowledgment  within  3  &  4  Will.  4,  c  42,  s.  5,  it  must  have 
been  specially  replied.  Kempe  v.  Chibbon,  9  Q.  B.  609.  And  this  is  still 
tibie  rule.  It  must  be  shown  which  of  the  three  sorts  of  acknowledg- 
ments,— Tiz.,  writing,  payment,  or  satisfaction  in  part — is  relied  on. 
Forstfth  Y.  Bristowe,  8  £xch.  347;  22  L.  J.,  Ex.  70.  The  acknowledgment 
need  not  imply  a  promise,  or  be  in  itself  a  cause  of  action ;  Moodie  v. 
Bannister  J  4  Threw.  432;  28  L.  J.,  Ch.  881 ;  and  an  admission  by  the 
executors  of  the  obligor  in  their  answer  to  a  suit  inter  alio$  is  enough. 
Ih. 

In  an  action  of  oovenant  for  4002.  due  on  a  mortgage  deed,  to  which 
the  plea  of  Stat,  of  Limitations  was  pleaded,  plaintiff  replied  an  acknow- 
ledgment within  twenty  years,  and  put  in  a  deed  of  conveyance  by  defen- 
dant to  trustees  for  payment  of  *'  aU  mortgages,  debts,  &c.,"  in  which  it 
was  recited  that  the  lajid  was  '*  subject  to  a  mortgage  to  W.  H.  fplain- 
tiff )  for  400/.  and  interest : "  held  insufficient,  because  it  did  not  acknow- 
ledge an  existing  debt,  but  only  an  outstanding  mortgage.  HotocuU  y. 
Bontert  3  Exdi.  491.  In  an  action  by  mortgagee  against  mortga^r  for 
principal  and  interest,  after  the  lapse  of  twenty  years,  defendant  pleaded 
the  stetute,  to  which  plaintiff  replied  an  aclmowledgment  in  writing, 
and  also  part  payment,  within  twenty  years:  within  twenty  years  the  de- 
fendant had  assigned  his  equity  of  redemption  by  a  deed  reciting  payment 
of  interest  "  up  to  the  date  thereof  :"neld,  that  this  was  evidence  of 
parent  within  twenty  years :  held  also,  that  payment  of  interest  by  the 
assignee  after  assignment,  was  payment  by  tne  "agent"  of  the  defen- 
dant. Forsyth  v.  Bristotoe,  8  Exch.  716;  22  L.  J.,  Ex.  255.  It  was  there 
considered  that  the  acknowledgment,  imder  sect.  5,  need  not  be  made  to 
the  creditor  or  agent,  though  that  is  required  by  stat.  3  &  4  Will.  4,  c.  27, 
s.  42,  and  37  &  38  Vict.  c.  67,  s.  8,  ante,  p.  685. 

On  a  plea  that  the  ''debt  and  cause  of  action"  did  not  accure,  t>i/ra, 
&c.,  pleaded  to  a  bond,  declared  upon,  without  showing  the  condition, 
and  issue  thereon,  it  appeared  at  the  trial  to  be  a  post  obit  bond,  and  that 
the  cestui  que  vie  died  within  twenty  years :  held,  that  the  plaintiff  was 
entitled  to  recover,  for  the  reel  cause  of  action  arises  on  the  condition. 
Tuckey  v.  Hawkins,  4  0.  B.  655.  To  a  declaration  on  a  bond,  without 
stating  the  condition,  which  was  for  payment  of  an  annuity,  the  defen- 
dant pleaded  that  the  causes  of  action  did  not  accrue  within  twenty  years; 
on  which  plaintiff  joined  issue,  and  suggested  breaches  of  non-payment 
of  arrears  within  twenty  years.  On  the  trial,  it  appeared  that  there  had 
been  also  breaches  of  condition  twenty*  years  ago,  by  payments  of  the  an- 
nuities at  irregular  times,  all  of  which,  however,  nad  been  acoepted  by 
the  plaintiff :  held,  that  a  new  cause  of  action  arose  on  each  breach  of  the 
concution ;  that  the  previous  breaches  had  been  waived  by  acceptance, 
and  that  the  plaintiff  was  entitled  to  a  verdict  on  the  issue.  Amatt  v. 
Holden,  18  Q.  B.  593 ;  22  L.  J.,  Q.  B.  14.  A  bond  conditioned  to  replace 
stock  is  not  within  sect.  5  of  the  Act,  which  relates  only  to  conditions  for 
payment  of  money ;  therefore  an  acknowledgment  that  it  was  not  replaced, 
and  a  payment  within  twenty  years  of  money  conditioned  to  be  paid  in  lien 
of  dividends,  if  the  stock  should  not  be  replaced,  will  not  rebut  the  statute 
so  far  as  relates  to  the  breach  of  condition  to  replace.  Blair  v.  Ormwidy 
17  Q.  B.  423 ;  20  L.  J.,  Q.  B.  444.  But  the  condition  to  pay  periodically 
the  money  due  in  lieu  of  dividends,  was  held  to  continue  in  force,  and  that 
plaintiff  was  entitled  to  damages  for  a  breach  for  non-payment  within 
twenty  years.    S.  C. 
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M.  died  indebted  on  a  bond,  in  which  the  heirs  were  bound,  having 
devised  his  estates  in  strict  settlement ;  payment  of  interest  by  the  devisee 
in  possession,  who  took  a  life  estate,  was  held  to  prevent  the  devisee  in 
tail,  in  remainder,  from  setting  up  the  statute  when  he  came  into  posses- 
sion. Eoddam  v.  MorUy,  1  De  G.  &  J.  7;  26  L.  J.,  Ch.  438;  accord,, 
Pears  v.  Lairig,  L.  R.,  12  Eq.  41 ;  and  Hullingshead  v.  Webster,  37  Ch.  D. 
651,  notwithstanding  the  observations  of  Ld.  Chelmsford,  C,  in  Coope  v. 
CressweU,  L.  R.,  2  Ch.  112,  126. 

As  to  the  application  of  the  Statute  of  Limitations  to  actions  by  and 
against  executors,  vide  post.  Part  HI.,  Actions  by  and  against  executors. 

The  following  are  some  of  the  most  material  statutes  relating  to  actions 
on  loues  or  otner  conveyances  of  real  property,  and  the  issues  arising 
therein. 

Where  defendant  is  sued  as  assignee  of  the  reuersfon,"]  By  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  11  (1), 
*'  The  obligation  of  a  covenant  entered  into  by  a  lessor  with  reference  to 
the  subject-matter  of  the  lease  shall,"  [if  made  after  Dec.  3lst,  1881,  see 
sect.  1 1  (2)],  **  if  and  as  far  as  the  lessor  nas  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the  lease,  be  annexed 
and  incident  to  and  shall  go  with  that  reversionary  estate,  or  the  several 
parts  thereof,  notwithstanding  severance  of  that  reversionary  estate,  and 
may  be  taken  advantage  of  and  enforced  by  the  person  in  whom  the  term 
is  from  time  to  time  vested  by  conveyance,  devolution  in  law,  or  other- 
wise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind  the  person  from 
time  to  time  entitled  to  that  reversionary  estate,  the  obligation  aforesaid 
may  be  taken  advantage  of  and  enforced  against  any  person  so  entitled." 

Where  plaintiff  sues  as  assignee  of  reversion,"]  By  sect.  10  (1),  "Bent 
reserved  by  a  lease"  [made  after  December  3l8t,  1881,  see  sect.  10  (2)] 
**  and  the  benefit  of  every  covenant  or  provision  therein  contained  havmg 
reference  to  the  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
obsen-ed  or  performed,  and  every  condition  of  re-entry  and  other  condition 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go  with 
the  reversionary  estate  in  the  land,  or  in  any  part  thereof,  immediately 
expectant  on  the  term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advanta^  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  require,  of  the  land  leased." 

This  section  seems  to  enable  the  person  entitled  to  the  income  of  the 
land  to  sue,  although  he  may  not  have  the  legal  reversion  by  interest  or 
estoppel. 

Where  the  lessor  at  the  time  of  granting  a  lease  has  no  title,  but 
afterwards  acquires  one,  the  lease  and  reversion  take  effect  in  interest, 
and  an  action  will  lie  by  the  assignee  of  the  reversion  on  the  covenants  in 
the  lease.  Webb  v.  Austin,  7  M.  &  Gr.  701,  and  728,  n. ;  Sturgeon  v. 
Wingifield,  15  M.  &  W.  224.  And  in  Cuthbertson  v.  Irving  (4  H.  &  N.  742; 
28  L.  J.,  Ex.  306),  it  was  decided  that  a  mortgagor  of  premises,  having 
leased  them  to  the  defendant  by  an  instrument  wnich  did  not,  and  after- 
wards assigned  the  reversion  by  an  instrument  which  did,  declare  his  title, 
the  defendant  was  estopped  from  objecting  to  the  equitable  title  of  the 
assignee.  In  this  last  case  the  interest  of  tne  plaintiff  was  purely  one  by 
estoppel.    The  lessee  is  not  estopped  from  showing  that  the  lessor  had  not 
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a  fee  simple  in  the  land  demised,  provided  he  does  not  assert  that  he  had 
no  estate  in  the  land  which  would  give  effect  to  the  deed.  Weld  t.  BaxUr, 
11  Exch.  816;  26  L.  J..  Ex.  214;  1  H.  &  N.  668;  26  L.  J.,  Ex.  112, 
If  the  lessor's  want  of  title  appear  on  the  lease,  both  parties  are  estopped 
from  asserting  a  legal  reversion,  and  the  covenants  are  in  gross  and  not 
assignable.  Fargeter  v.  Harris^  7  Q.  B.  708 ;  and  see  Saunders  v.  Merry- 
weather,  3  H.  &  C.  902;  35  L.  J.,  Ex.  115;  and  further,  post,  Aeiwn  for 
recovery  of  land  by  landUtrdy  and  Replevin — Tertancy  of  the  plaintiff. 
Where  a  lessee  makes  an  underlease  for  more  than  his  term,  and  reserves 
rent,  this  rent  is  assignable  b^  way  of  estoppel,  and  the  assignee  can  sue 
the  underlessee  for  the  rent  without  attornment.  Williams  v.  Hayioard, 
1  E.  &  E.  1040 ;  28  L.  J.,  Q.  B.  374.  The  assignee  of  part  of  the  rever- 
sion in  all  the  land  may  sue;  Co.  Litt.  215 o;  1  Wms.  Saund.  24 1  a  (5)  {c);  so 
the  assignee  of  the  revra^on  of  part  of  the  land ;  Tivynam  v.  Pickardj  2 
B.  &  A.  105 ;  and  so  a  reversioner  who  has  assigned  the  reversion  of  a  part 
only.    Swansea  f  Mayor,  &c.  ofy,  Thomas,  10  Q.  B.  D.  48,  cited  po«^,  p.  694. 

Defeiice  of  assignment  over  of  reversion  by  plaintiff,']  The  lessor  cannot 
brin^  an  action  of  covenant  on  the  lease  after  he  has  parted  with  his  re- 
version,  for  any  breach  of  a  covenant  ininning  with  the  land,  which  has 
accrued  subseouently  to  the  grant  of  the  reversion,  but  the  action  can  be 
brought  only  by  the  assignee  of  the  reversion ;  for  the  stat.  32  H^i.  8, 
c.  34,  has  transferred  the  privity  of  the  contract,  together  with  the  estate 
in  the  land,  to  the  assignee  of  the  reversion.  1  Wms.  Saund.  241/  ^6). 
The  defendant  may  therefore  plead  that  the  breach  accrued  after  the 
assignment  by  the  lessor  of  his  reversion;  but  as  the  stat.  32  Hen.  8, 
c.  34,  only  applies  to  leases  by  deed,  such  a  defence  was  inapplicable  to  a 
claim  on  a  parol  lease.  Vide  ante,  p.  338.  For  the  same  reason,  the  de- 
fence applied  only  to  covenants  whicn  ran  with  the  land.  Stokes  v.  Bussell, 
3  T.  B.  678 ;  affirmed  1  H.  Bl.  662 ;  Pargeter  v.  Harris,  supra.  The  stat. 
44  &  45  Vict.  c.  41,  s.  10  (I),  ante,  p.  689,  however,  applies  to  all  leases, 
whether  by  deed  or  parol,  maide  after  3l8t  December,  1881. 

Of  a  similar  nature  is  the  question,  who  is  the  proper  person  to  sfue  on 
the  death  of  the  lessor,  owner  in  fee,  for  breaches  of  covenant  which  have 
accrued  in  his  lifetime  P  It  is  laid  down  that  where  there  are  covenants 
ireal,  that  is  which  run  with  the  land  and  descend  to  the  heir,  though 
there  ma^  have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet  if  the 
substantial  injury  has  taken  place  since  his  death,  the  heir,  and  not  the 
executor,  is  the  proper  plaintin.  But  ^o  executor  may  sue  for  a  breach 
of  covenant  durmg  the  testator's  lifetime  grounded  on  the  special  damage 
thereby  caused  to  the  testator's  personal  estate;  2  Wms.  Saund.  181  c,  (7i); 
Kingdon  v.  Nottle,  1  M.  &  S.  355;  Id,  v.  Id,,  4  M.  &  S.  53;  King  v. 
Jones,  5  Taunt.  418;  4  M.  &  S.  188,  Ex.  Ch.;  Raymond  r.  Fitch,  2  C. 
M.  &  E.  588,  598 ;  or  even  although  there  be  no  such  special  damage. 
Bicketts  V.  Weaver,  12  M.  &  W.  718.  But,  where  the  covenant  does 
not  run  with  the  land,  the  executor  alone  can  sue.  Raymond  v.  Fitchf 
9upra, 

The  rights  of  a  mortgagor  to  sue  are  now  governed  by  the  J.  Act,  1873. 
s.  25  {6),  ante,  p.  299. 

Defence  of  assignment  over  of  term  hf  defendant,']  In  an  action  against 
the  assienee  of  a  term  on  a  covenant  m  the  lease,  he  may  plead  that  he 
assigned  over  the  term  before  breach,  for  the  assignee  is  only  liable  for 
those  breaches  which  have  occurred  while  he  is  assignee ;  Taylor  v.  Sh»m, 
1  B.  &  P.  21 ;  Paul  v.  Nurse,  8  B.  &  C.  486 ;  but  for  those  breaches  he 
may  be  sued  even  after  he  has  parted  with  the  term.  HarUy  v.  Kin^^  2 
C.  M.  &  H.  18.  The  assignee  is  not  liable  for  breaches  committed  beforo 
the  assignment  to  him.    S,  Saviour's  v.  Smith,  3  Burr.  1271 ;  and  gee 
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Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.    If  the  defence  bo  traversed,  the 
defendant  must  prove  the  assignment,  that  is,  that  the  whole  term  has 
been  legally  transferred  by  him  to  another.    The  8  &  9  Vict.  c.  106,  s.  3, 
requires  that  an  assignment  should  be  proved  by  an  instrument  under 
seaL    But  as  an  underlease  by  the  defendant  for  the  whole  of  his  term 
amounts  to  an  assignment  {Farmenter  v.  Wehher,  8  Taunt.  593 ;  Beard- 
man  V.  Wilson,  L,  R.,  4  C.  P.  57),  and  the  above  section  allows  leases  not 
exceeding  three  years  to  be  by  parol,  it  follows  that  a  good  assignment  of 
such  a  lease  may  be  made  by  way  of  underlease,  without  deed  or  writing. 
Where  the  defendant  proved  that,  although  he  had  executed  the  assign- 
ment, it  had  not  been  delivered  to  his  assignee,  having  remained  in  the 
hands  of  the  defendant's  solicitor,  who  had  prepared  it  for,  and  by  order 
of,  the  assignee,  and  who  had  a  lien  upon  it,  it  was  held  sufficient.     OdtU 
V.  Wake,  3  Camp.  394.    It  would  be  otherwise  if  delivered  as  an  escrow, 
or  rejected  by  the  assignee.    The  defendant  need  not  prove  notice  to  the 
plaintiff  of  the  assignment;  Pitcher  v.  Tovey,  1  Salk.  81 ;  4  Mod.  71 ;  nor 
the  assent  of  the  assignee  to  the  assignment,  for  assent  is  presumed. 
Leach  T.  Thompson,  1  Snow.  296;  Freem.  2nd  ed.  503,  (6);  see  Siggers  v. 
Evans,  5  E.  &  B.  367 ;  24  L.  J.,  Q.  B.  305;  and  Hobson  v.  Thelluson,  L.  B., 
2  Q.  B.  642.    But  his  express  refusal  may,  of  course,  be  shown,  and 
perhaps  his  incapacity  to  accept.     As  to  infancy,  see  Valentini  v.  Canali, 
ante,  p.  644.    A  reply  that  the  assignment  was  fraudulent  will  not  be 
supported  by  proof  that  the  assignment  was  to  a  beggar  in  order  to  get 
rid  of  liability.    Lekeux  v.  Nash^  Str.  1221 ;  Taylor  v.  Shum,  supra ;  On- 
slow  V.  Corrie,  2  Madd.  330.     But  if  there  were  real  fraud,  as  a  secret  trust 
for  the  benefit  of  the  assignor  it  would  probably  defeat  the  defence,  if 
such  fraud  were  replied.     See  S.  C. ;   Jlyam^s  case,  1  D.  F.  &  J.  75 ;  29 
L.  J.,  Ch.  243 ;  Ex  pU.  Bunn,  2  D.  F.  &  J.  297 ;  31  L.  J.,  Ch.  4 ;  and  J?» 
pte.  Bugg,  2  Dr.  &  Sm.  452  ;  36  L.  J.,  Oh.  43. 

An  assignee  who  takes  the  demised  premises  from  the  lessee  by  inden- 
ture indorsed  on  the  lease,  *'  subject  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants  and  agreements  reserved  and  contained  in 
the  lease,"  is  not  liable  in  covenant  to  the  lessee  for  rent  which  the  lessee 
has  been  called  on  by  the  lessor  to  pay  after  the  assignee  has  assigned 
over.     Wolveridge  v.  Steward,  1  Cr.  &  M.  644,  Ex.  Ch. 

Defence  traversing  assignment  to  plaintiff.^  Where  the  plaintiff  sues  as 
assi^ee  of  the  reversion,  and  the  defendant  traverses  the  title  as  stated, 
it  will  be  incumbent  upon  the  plaintiff  to  prove  it,  by  showing  the  mesne 
conveyances  from  l^e  original  lessor.  See  Carvick  v.  Blagrave,  1  B.  &  B. 
531. 

Where  a  lease  made  by  cestui  que  trust  under  a  power  in  a  settlement, 
with  covenants  for  rent,  &c.,  with  the  lessor  ana  **  his  assigns,"  recited 
the  equitable  estate  of  the  lessor,  it  was  held  that  **  assi^^ns  "  meant  assignB 
of  the  settlor,  and  that  the  assignee  of  the  legal  reversion,  though  not  as- 
signee of  the  lessor,  was  entitled  to  take  advantage  of  the  covenants  and 
condition  of  re-entry ;  Greenaway  v.  Hart,  14  C.  B.  340 ;  23  L.  J.,  C.  P. 
115 ;  and  that  the  lessee  was  not  estopped  from  disputing  the  lessor^s  title 
to  sue.  Id,  The  question  who  are  assignees  of  the  reversion,  so  as  to  be 
entitled  to  sue  by  virtue  of  the  32  Hen.  8,  c.  34,  is  usually  decided  upon 
thepleading. 

The  assignee  of  the  reversion  cannot  sue  for  breaches  of  covenant  which 
accrued  before  the  assignment  to  him.  Martyn  v.  Williams^  1  H.  &  N. 
817 ;  26  L.  J.,  Ex.  117.  And  although  1  Vict.  c.  26,  s.  3,  enacts  that  a 
right  of  entry  for  condition  broken  shall  pass  by  will,  yet  this  does  not 
extend  to  an  action  on  a  covenant  broken  in  the  testator's  lifetime. 

yy2 
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Dfftnire  of  surrender,']  A  8urrender  of  a  lease,  such  as  could  not  be 
created  without  writmg,  must  be  hy  deed,  8  &  9  Vict,  c  106,  s.  3,  unless 
the  surrender  be  by  act  and  operation  of  law.  The  mere  destruction  of 
the  sealed  lease  by  consent  of  both  parties  was,  at  law,  no  surrender  of 
the  lease  hj  operation  of  law ;  and  debt  lies  for  rent  notwithstanding^  for 
the  estate  is  not  divested.  Ward,  Ld,  y.  Lumlei/y  5  H.  &  N.  87 ;  29  L.  J., 
Ex.  322.  A  surrender  by  the  assignee. of  the  lease  of  part  of  the  pre- 
mises, does  not  affect  the  liability  of  the  lessee  for,  at  any  rate,  the 
apportioned  part  of  rent  for  the  remainder  of  the  premises.  Baynton  t. 
Morgan,  22  Q.  B.  D.  74,  C.  A. 

As  to  what  amounts  to  a  surrender  by  act  and  operation  of  law,  eeean^ 
pp.  327,  328,  and  Fumivall  v.  Qrove^  8  C.  B.,  N.  S.  456 ;  30  L.  J., 
C.  P.  3. 

Defence  of  eviction^]  An  action  of  covenant  for  non-payment  of  rent 
can  be  defeated  by  proof  of  an  eviction  of  the  defendant  from  the  pre- 
mises in  question,  either  by  the  lessor  or  one  whose  title  is  better  than  his. 
Vide  ante,  pp.  331,  332,  where  the  cases  as  to  what  amounts  to  an  eviction 
and  the  effect  thereof  are  collected. 

Where  there  has  been  an  eviction,  by  title  paramount,  from  part  of  the 
land  demised,  the  lessor  may  sue  the  assignee  of  the  lease  in  covenant  for 
the  apportioned  part  of  the  rent,  because  the  action  is  brought  on  the 
privity  of  estate.  Sterenson  v.  Lamhard,  2  East,  575.  But  the  court 
mtimated  that,  in  an  action  of  covenant  brought  by  the  lessor  f^;ainst  his 
lessee,  it  would  have  been  otherwise,  as  that  action  is  foun&d  on  the 
privity  of  contract,  citing  Bro.  Contract,  pi.  16 ;  Moor.  116.  An  eviction 
from  ^art  of  the  subject-matter  of  the  lease  was  held  to  be  no  defence  to 
an  action  for  breaches  of  covenants  to  repair,  and  not  to  assign  or  under- 
let, it  not  appearing  that  the  defendant  had  given  up  possession  of  the 
whole.  Uodyskin  v.  Queenborough,  Willes,  131,  n.  (6) ;  NewUm  v.  AUin,  1 
Q.  B.  518.  And  it  would  seem  that  the  tenant,  in  such  a  case,  cannot 
dischar^  himself  from  his  liability  to  such  covenants,  by  surrendering 
the  residue  of  the  premises,  from  which  he  has  not  been  ousted,  to  the 
landlord,  if  the  latter  refuse  to  accept  possession  of  them.  Morrison  v. 
Chadwick,  7  C.  B.  266. 

Defetice  of  bankruptcy  of  the  plaintiff.]  In  an  action  of  covenant  for 
rent  the  defendant  pleaded  that  the  plaintiff  became  bankrupt  after  the 
rent  was  due.  The  plaintiff  replied  that  he  let  the  premises  in  question 
as  trustee  for  a  third  person,  and  had  no  beneficial  interest  in  the  rent. 
It  was  held  sufficient,  under  this  replication,  to  show  that  the  plaintiff 
had  from  time  to  time  been  in  the  habit  of  paying  over  the  rent  to  the 
person  who  was  stated  to  have  the  beneficial  mterest  in  the  premises,  and 
that  there  was  no  need  of  proving  an  express  declaration  of  trust  under 
the  Statute  of  Frauds.  Houghton  v.  Kcenig,  18  0.  B.  235 ;  25  L.  J.,  C.  P. 
218. 

JVhere  defendant  is  sued  as  assignee  of  the  lessee,]  Where  an  issue  is 
taken  upon  the  assignment  it  will  be  necessary  to  prove  either  a  transfer 
of  the  interest  by  deed,  or  facts  from  which  an  assignment  may  by  law  be 
inferred.  Where  the  statement  of  claim  states  generally  that  the  term 
has  vested  in  the  defendant  bv  assignment,  it  will  be  sufficient  prima 
facie  evidence  to  show  that  the  defendant  has  paid  rent  as  assignee,  or  is 
in  possession  of  the  premises.  2  Phill.  Ev.  125 ;  Peake,  Ev.,  5tn  ed.,  284. 
Thus,  where  A.  had  been  tenant  of  certain  premises,  and  upon  his  leaving 
them,  B.  had  taken  possession,  it  was  held  that  he  might  be  presumed  to 
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come  in  as  assignee  of  A.,  though  he  had  never  paid  rent.  Doe  d.  Morris 
V.  Williams,  6  B.  &  0.  41.  The  jury  may,  however,  decline  to  act  upon 
such  evidence,  and  find  that  there  was  no  assignment  in  writing.  Faull 
V.  Simpson,  9  Q.  B.  365.  When  the  defendant  has  never  entered  or  done 
anything  to  admit  the  assignment,  his  title  may  be  proved  by  producing 
memori^  of  the  mesne  conveyances  registered  by  parties  under  whom  the 
defendant  claims,  after  notice  to  the  ^fendant  to  produce  the  originals. 
WoUaston  v.  Haketvill,  3  M.  &  Ox.  297.  In  this  case  it  was  decided  that 
an  executor  who  had  not  entered  was  liable  as  assi^ee,  unless  he  dis- 
charged himself  by  pleading  that  he  was  no  otherwise  assignee  than  as 
executor,  and  that  he  had  never  entered  into  possession.  Proof  that  the 
defendant  is  executor  de  son  tort,  appears  sufficient  to  impose  upon  him  the 
liability  of  assignee.    Paull  v.  Simpson,  supra.    But  one  who  has  occupied 

{^remises  under  an  executor  de  son  tort,  without  any  legal  assignment  of  the 
ease,  would  seem  to  be  free  from  such  liability,  except  perhaps  where  the 
substitution  in  the  tenancy  could  be  proved  to  be  fraudulent.  S.  C. 
Where  a  person  has  entered  into  possession  of,  or  received  the  rents  and 
profits  of,  premises  demised  to  an  intestate,  and  paid  the  rent  reserved 
thereon,  he  is  estopped  from  denying  that  he  is  assignee  of  the  term,  even 
though  he  is  not  oharj?eable  as  executor  de  son  tori,  Williams  v.  Heales, 
L.  B.,  9  C.  P.  177.  W^ere  a  term  has  been  assigned  by  way  of  mortgage 
it  is  not  necessary,  in  an  action  on  a  covenant  charging  the  mortgagee  as 
assignee,  to  prove  that  he  has  entered  upon  the  mortgaged  premises. 
WiUiams  v.  Bosanquet,  1  B.  &  B.  238.  A  trustee  to  whom  a  debtor*s 
estate,  including  a  lease,  has  been  assigned  for  the  benefit  of  creditors  is 
liable  as  assignee  if  he  do  not  repudiate  the  lease.  See  White  v.  Hunt, 
L.  B.,  6  Ex.  32,  where  the  tenancy  was  from  year  to  year. 

Action  against  assignee  of  lease, — Defence,"]  In  answer  to  this  action  the 
defendant  may  prove  that  he  is  not  an  assignee  of  the  whole  term,  but 
only  an  undertenant.  Holford  v.  Hatch,  1  Doug.  183;  Derby,  El,  o/v. 
Taylor,  1  East,  502.  If  he  be  charged  as  assignee  of  all  the  estate  in  cer- 
tain premises,  and  he  is  in  fact  an  assignee  of  an  undivided  part  of  the 
premises  only,  he  cannot  plead  this  in  bar  to  the  action ;  Merctron  v. 
Dowson,  5  B.  &  G.  479 ;  as  it  amounted  to  a  plea  in  abatement  only. 
Qrattan  v.  Wall,  I.  R.,  2  0.  L.  484.  By  Bules,  1883,  0.  xxi.  r.  20,  **  no 
defence  shall  be  pleaded  in  abatement."  As  to  the  manner  in  which  an 
objection,  formerly  pleaded  in  abatement,  is  now  to  be  taken,  vide  ante, 
p.  91.  The  defendant  is  not  chargeable  as  assignee  of  the  land  for  the 
entire  rent,  if  the  assignment  be  of  part  only.  Curtis  v.  Spitty,  1  N,  0. 
756.  The  defendant  may  show  that  he  is  only  devisee  of  the  equity  of 
redemption,  the  legal  estate  being  in  the  mortgagee ;  Carlisle,  Mayor  of 
V.  Blamire,  8  East,  487 ;  or  only  appointee,  and  not  liable  as  such  on  a 
covenant  binding  the  assigns  of  the  appointor.  Roach  v.  Wadham,  6 
East,  289. 

Formerly  many  questions  arose  as  to  the  effect  of  a  lessee's  bankruptcy 
on  the  covenants  entered  into  by  him  in  his  lease ;  and  much  difficulty 
arose  under  the  earlier  Bankrupt  Acts  as  to  whether  the  assignee  had  or 
had  not  accepted  the  lease  so  as  to  be  liable  on  the  covenants  thereof. 
These  questions  do  not,  however,  arise  under  the  Bankruptcy  Act,  1883, 
which  is  now  in  force.     Vide  ante,  p.  328. 

As  to  what  covenants  run  with  the  land,  so  as  to  bind  the  assignees,  see 
Spencer's  case,  1  Smith's  L.  Gas.  and  notes. 

Action  for  rent  under  indenture  of  demise,']  The  action  may  be  in  the 
form  of  debt  for  the  rent  reserved  by  the  lease,  or  of  covenant^on^the 
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oovenant  to  pay.  In  tlie  former  case,  the  cause  of  action  does  not  in 
strictness  fall  in  this  place ;  but,  for  convenience,  debt  and  covenant  for 
rent  are  here  treated  of  together.  See  also  Action  for  use  and  occupation^ 
aniet  p.  323,  under  which  title  some  of  the  proofs  applicable  to  issaeSy 
which  occiu*  in  this  action,  wiU  be  found. 

An  action  lies  by  the  lessor,  or  the  grantee  of  his  reversion  against  the 
lessee,  on  his  express  covenant  to  pay  rent,  notwithstanding  he  have 
assigned  the  lease,  and  the  lessor  or  his  grantee  have  accepted  the 
assignee  as  his  tenant.  1  Wms.  Saund.  240;  2  Id.  302  (o).  But  the  lessor 
cannot,  after  he  has  parted  with  his  reversion,  bring  an  action  of  covenant 
for  rent  which  accrued  due  after  the  grant  of  the  reversion ;  the  action 
can  only  be  brought  by  the  grantee  of  the  reversion;  for  the  stat,  32 
Hen.  8,  c.  34,  has  transferred  the  privity  of  contract  together  with  the 
estate  in  the  land  to  him.  1  Wms.  Saund.  241/,  (6).  But  where  the 
lessor  has  assigned  his  reversion,  in  a  part  only  of  the  land,  the  lessee  is 
liable  to  him  on  the  covenant,  for  an  apportioned  rent,  in  respect  of  the 
residue  of  the  land,  although  tiie  lessee  had  assigned  all  his  interest  in  the 
whole  of  the  land.  Swansea,  Mayor ,  &c,  o/v.  Thomas,  10  Q.  B.  D.  48. 
And  now  see  the  Conveyancing  and  Law  of  Property^  Act,  1881  (44  &  43 
Vict.  c.  41),  s.  10  (1),  ante,  p.  689.  The  lessor  may  bnng  an  action  of  debt 
against  the  assignee  of  the  lessee  by  reason  of  the  privity  of  estate ;  but 
debt  will  not  lie  against  the  original  lessee,  after  the  acceptance  of  the 
assignee  bv  the  lessor  as  his  tenant,  for  this  extinguishes  the  privity  of 
contract  which  was  created  between  them  by  the  lease.  1  Wms.  Saund. 
241  b,  (5);  2  Id.  302  (6);  Wadham  v.  Marlowe,  8  East,  314,  n. ;  1  H.  Bl.  437. 

In  an  action  of  debt  for  rent,  the  statement  of  claim  states  a  demise  at 
a  certain  rent,  the  entry  or  holding  of  the  defendant,  and  the  accruing  of 
rent  during  a  certain  period.  Sometimes  the  lease  by  indenture  is  set  out, 
but  it  is  not  then  the  gist  of  the  action ;  but  it  is  of  course  a  material  part 
of  the  claim  where  the  action  is  in  covenant. 

Under  the  J.  Act,  1873,  s.  25  {o)  {ante,  p.  299),  a  mortgagor  may  sue 
for  the  rent  of  land  mortgaged,  wnich  he  is  allowed  by  the  mortgagee  to 
enjoy. 

Action  for  rent, — Evidence  on  denial  of  the  demise,  <fec.]  When  the  lease 
is  in  the  pleadings  stated  to  be  under  seal,  the  contract  is  denied,  and 
may  be  disproved  under  a  defence  denying  the  demise,  or  the  execution 
of  uie  deed. 

Where  the  demise  is  denied,  it  may  be  proved  by  production  and  proof 
of  a  lease,  executed  by  the  plaintiff  and  accepted  by  the  defendant,  or  by 
proof  of  the  execution  of  it  by  the  defendant,  just  as  if  the  plaintiff  had 
sued  on  the  deed,  and  the  defendant  had  denied  execution.  See  1  Wms. 
Saund.  276  (11) ;  and  post,  Action  for  recovery  of  land  by  landlord,  and 
Action  of  replevin, — Tenancy  of  the  plaintiff .  Where  it  was  alleged  that 
the  plaintiff  had  demised  to  the  defendant  three  rooms,  and  it  appeared  in 
evidence  that  the  demise  was  of  three  rooms  and  the  use  of  the  furniture, 
it  was  held  to  be  rightly  stated  according  to  the  legal  effect ;  for  the  rent 
could  not  issue  out  of  the  chattels,  llahh  v.  Pemherton,  1  Selw.  N.  P., 
2nd  ed.  640;  Farewell  v.  Dickenson,  6  B.  &  C.  251.  But  if  the  demise  be 
of  a  messuage  and  tithes,  or  of  a  messuage  and  of  a  licence  to  sport,  re* 
serving  an  entire  rent,  and  is  not  under  seal,  an  action  cannot  be  main- 
tained for  the  rent  reserved  if  the  defendant  have  entered  only ;  for  the 
incorporeal  right  cannot  pass  except  by  deed ;  Gardiner  v.  Williamson,  2 
B.  &  Ad.  336 ;  Bird  v.  Higginson,  6  Ad.  &  E.  824 ;  but  if  the  tenant  have 
enjoyed  the  right  for  the  term,  he  must  then  pay  the  rent  agreed  on. 
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See  Thomas  v.  Fredricke,  10  Q.  B.  775 ;  Adame  v.  Clutterbuck,  10  Q.  B.  D. 
403. 

Action  for  rent. — Defence. — Payment,"}  As  to  proof  of  payment,  vide 
ante,  ]^p.  333,  and  660  et  eeq»  The  defendant  may  show  payment  to  the 
plaintiff,  or  to  another  by  hia  appointment ;  Taylor  y.  Bealy  Oro.  Eliz. 
222 ;  Gfilb.  Ey.  283 ;  or,  that  the  plaintiff  has  agreed  that  a  debt  due  by 
him  to  the  defendant  shall  go  in  satisfaction  of  the  rent ;  Gilb.  on  Debt, 
443 ;  but  not  that  the  plaintiff  was  bound  by  ooyenant  to  repair  the  pre- 
mises, and  that  he  (the  defendant)  expended  the  rent  in  necessary  repara- 
tions; for  this  is  only  a  cause  of  cross  action;  Taylor  y.  Bealy  Oro.^liz. 
222 ;  B.  N.  P.  177 ;  and  would  therefore  now  be  matter  for  counter-claim. 
But  if  the  lessor  direct  the  lessee  to  repair,  and  the  lessee  repair  accord- 
ingly, the  money  so  laid  out  may  be  eyidence  of  payment.  Gilb.  on 
Debt,  442. 

A  compulsory  payment  of  a  charge  upon  the  land  may  be  recouped  by 
the  defendant  out  of  his  rent.  Dyer  y.  Bowley,  2  Bing.  94,  and  cases  cited 
post,  tit.  Action  of  replevin, — Denial  of  rent  being  in  arrear.  But  the  de- 
lence  would  require  to  be  pleaded  specially. 

As  to  deductions  from  rent  fox*  property  tax  paid,  vide  Action  for  use  and 
occupation — Payment,  ante,  p.  333. 

Action  for  rent, — Defence, — Beadineae  to  pay  on  the  land.']  It  is  a  good 
defence  in  an  actiouiof  debt  for  rent,  that  the  defendant  was  on  the  pre- 
mises demised  ready  to  pay  the  rent  at  the  time  it  became  due,  but  the 
plaintiff  was  not  there  to  receiye  it.  Crouch  y.  Fastolfe,  T.  Eaym.  418 ; 
see  also  Tinckler  y.  Prentice,  4  Taunt.  549.  It  was  held  bad  in  an  action 
against  the  lessee  on  an  express  covenant  to  pay  the  rent,  ffaldane  y. 
Johnson,  8  Exch.  689 ;  22  L.  J.,  Ex.  264.  But  the  defence  would  seem 
to  be  good  in  an  action  against  an  assignee  of  the  lease,  on  a  coyenant  to 
pay  the  rent,  for  such  action  is  founded  solely  on  priyity  of  estate,  and 
would  therefore  fall  within  the  principle  of  Crouch  y.  Fastolfe,  aupra  ;  see 
per  cur,  8  Exch.  694,  695 ;  22  L.  J.,  Ex.  265. 

Action  for  rent. — Defence, — StcUute  of  Limitations,'}  It  has  been  decided 
that,  where  the  demise  is  by  indenture,  the  action  for  rent  is  now  limited, 
by  3  &  4  Will.  4,  c.  42,  s.  3,  to  20  years,  and  not,  by  3  &  4  Will.  4,  c.  27, 
s.  42,  to  6  years  only.  See  these  statutes  and  the  cases  decided  thereon, 
ante,  pp.  685  et  seq. 

Action  for  rent, — Defence, — Fraud.']  It  seems  that  fraud  wiU  not  ayoid 
a  contract  whereby  an  estate  in  land  has  passed  to  the  defendant.  Feret 
V.  Hill,  15  C.  B.  207 ;  23  L.  J.,  C.  P.  185.  It  is  a  good  equitable  defence 
that  plaintiff  had,  to  his  knowledge,  no  title  to  part  of  the  land  he  pur- 
ported to  demise.    Moetyn  y.  W,  Moetyn  Coal  and  Iron  Co,,  1  0.  P.  D.  145. 

Breach  of  covenant  not  to  assign,  ike,']  On  a  coyenant  **  not  to  assi^, 
transfer,  set  oyer,  or  otherwise  do  or  put  away  the  indenture  of  demise, 
or  the  premises  hereb^r  demised,  or  any  part  thereof,'*  it  has  been  held  that 
an  underlease  is  no  eyidence  of  a  breacn,  but  that  an  assignment  of  the 
whole  term  must  be  proyed.  Crusoe  d.  Blencotve  y.  Bugby,  3  Wils.  234 ; 
see  1  Smith's  Lead.  Gas.  9th  ed.  60.  But  where  the  proyiso  was  **  not  to 
set,  lot,  or  assign  over  the  demised  premises,  or  any  part  thereof,''  an 
underlease  was  considered  to  be  within  the  terms  of  tlie  proviso ;  Boe  d. 
Oregson  y.  Harrison,  2  T.  B.  425 ;  and,  where  a  lease  contained  a  proviso 
for  re-entry  in  case  the  lessee  '*  should  demise,  lease,  grant,  or  let  the 
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premises,  or  any  part  thereof,  or  oonvey,  alien,  assign,  or  set  OTer  iiie 
indenture,  or  his  estate  therein,  or  any  ps^  thereof,  for  all  or  any  part  of 
the  term ;  "  it  was  held,  that  proof  that  the  lessee  had  entered  into  part- 
nerslup  with  A.,  and  agreed  tnat  he  should  have  the  use  of  a  back-room 
and  otner  parts  of  the  premises  exdusiTely,  was  evidence  of  a  forfeiture. 
Boe  d.  Dimiley  v.  Sales^  I  M.  &  S.  297.  An  assignment  by  an  assignee  of 
a  lease  to  his  co-assignee  is  a  breach  of  a  covenant  not  to  assign.  Varley 
V.  Coppardy  L.  B.,  7  C.  P.  505.  But  see  hereon  Bristol^  Cor.  o/v,  We&tctdtt 
12  Cin.  D.  461,  465,  per  M.  R.  Where  a  lease  is  granted  to  partners, 
B.  &  H.,  it  is  no  breach  of  a  covenant,  not  **  to  part  with  the  possession*' 
of  the  premises,  for  H.  to  give  up  possession  tnereof  to  B.  o.  C,  C.  A. 
Taking  a  lodger  is  not  a  breach  of  a  covenant  not  to  underlet  the  house ; 
Doe  d.  Pitt  V.  Laming^  4  Camp.  77 ;  unless  there  be  a  distinct  agreement 
for  exclusive  occupation  of  particular  rooms.  Oreenslade  v.  TapscoU,  1 
G.  M.  &  B.  59,  per  Parke,  B.  See  further  as  to  the  nature  of  a  lodger's 
occupation,  sub  tit.  Action  for  ille^l  distress ,  post ^  p.  905. 

On  a  covenant  **  not  to  let,  assigU)  transfer,  or  otherwise  part  with  the 
premises  demised,  or  the  lease,"  depositing  the  lease  as  a  security  is  no 
breach.  Doe  d.  PiU  v.  Hogg,  4  D.  &  Ey.  226 ;  Doe  d.  PiU  v.  Laming,  Ey. 
&  M.  36.  A  lease  contained  a  stipulation  that  for  every  acre,  and  so  m 
proportion  for  a  less  quantity,  of  the  land  which  the  lessee  should  **  suffer 
to  be  occupied  "  by  any  other  person  without  the  consent  of  the  landlord, 
an  additional  rent  should  be  paid;  and  the  tenant  undertook  to  **UBe, 
occupy,"  dress,  and  manure  the  land  according  to  the  custom  of  the 
country.  The  tenant,  without  the  consent  of  the  landlord,  suffered  other 
persons  to  use  small  portions  of  the  land  for  the  purpose  of  raising  a 
potato  crop,  and  it  was  proved  to  be  the  custom  of  the  country  for  farmers 
to  pursue  that  course ;  it  was  held  that  the  landlord  was  entitled  to  the 
adaitional  rent,  this  being  an  occupation  of  the  land  by  other  persons. 
Oreenslade  v.  Tapscott,  supra.  The  lessee  of  a  theatre,  under  a  covenant 
not  to  grant,  assign,  or  dispose  of  stalls  or  boxes  '*for  a  longer  period  than 
one  year  or  season,"  let  a  box  for  a  year,  and  then  let  it  to  another  person 
in  reversion  for  one  year,  commencing  on  a  day  certain  in  the  following 
year  or  **  such  subsequent  day  during  the  year  on  which  the  theatre  niay 
be  opened  " ;  this  was  hdd  to  be  no  breach.  Cr(t/t  v.  Lumley,  6  H.  L.  C. 
672;  27  L.  J.,  Q.  B.  321. 

A  compulsory  assignment  by  law  is  not  a  breach  of  a  covenant  not  to 
assign.  Thus  the  sale  of  a  lease  under  a  bond  fide  execution  against  the 
lessee  is  not  a  forfeiture  of  a  condition  not  to  assign.  Doe  d.  Mitchenson  v. 
Carter y  8  T.  R.  57.  But  if  the  tenant  give  a  warrant  of  attorney  to  his 
creditor,  for  the  express  purpose  of  enabling  him  to  take  the  lease  in 
execution,  it  will  be  a  fraud,  and  a  breach  of  the  condition.  8.  C,  Jd,  300. 
So  an  assignment  under  a  commission  of  bankrupt  was  no  breach  of  a 
covenant  not  to  assign.  Doe  d.  Ooodbehere  v.  Bevan^  3  M.  &  S.  353.  But 
an  assignment  of  the  whole  of  the  debtor's  personal  property,  registered 
under  the  Bankruptcy  Act,  1861,  s.  192,  was  a  breach  of  the  covenant. 
Holland  v.  Cole,  1  H.  &  C.  67  ;  31  L.  J.,  Ex.  481 ;  and  see  2)oc  d.  Cherre 
V.  Smithy  5  Taunt.  795.  An  assignment,  operating  as  an  act  of  bank- 
ruptcy, and  therefore  void,  will  not  be  a  breach  of  the  covenant.  Doe  d. 
Lloyd  Y,  Powell,  5  B.  &  C.  308.  Where  the  covenant  binds  the  lessee 
"and  his  assigns"  not  to  assign  over  without  licence,  the  compulsory 
assignment  by  bankruptcy  will  not  discharge  the  covenant  in  the  hands 
of  subsequent  voluntarv  assignees.  See  Winter  v.  Dumergue^  14  W.  E. 
281,  M.  T.  1865,  0.  P. ;  S.  C.  in  Ex.  Gh.,  Id.  699,  E.  T.  1866.  So,  although 
the  devolution  on  an  executor  is  not  a  breach  of  the  covenant,  yet  if  exe- 
cutors are  named  therein,  the  executor  cannot  assign  without  lioenoa 
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Boe  d.  Oregaon  v.  Harrison,  2  T.  E.  425.  Whether  a  devise  by  will  is  a 
breach  of  a  covenant  not  to  assign  seems  to  be  an  unsettled  question. 
Shep.  Touch.  144;  Fox  v.  Swann,  Styles,  482;  Crusoe  d.  Blencowe  v. 
Bughy,  3  Wils.  237 ;  Doe  d.  Goodbehere  v.  Bevan,  3  M.  &  8.  361 ;  Doe  d. 
Euans  v.  KvanSy  9  Ad.  &  E.  719. 

A  covenant  not  to  assign,  where  the  assigns  are  named,  binds  the 
assignee  of  the  lessee,  although  the  assignment  was  made  without  the 
required  licence;  Williams  v.  Earle,  L.  R.,  3  Q.  B.  739;  but  it  is  only 
the  assignee  of  the  whole  term  that  is  bound,  and  if  the  lessee  parts  with 
the  possession  of  the  premises  to  A.  under  a  licence  to  assign  to  A.,  but 
the  assi^ment  is  never  perfected,  A.  commits  no  forfeiture  by  assigning 
and  giving  up  possession  to  B.  without  licence.  West  v.  Dobby  L.  E.,  4 
Q.  B.  634 ;  Ex.  Ch.,  L.  E.,  5  Q.  B.  460. 

A  covenant  not  to  assign  without  the  consent  of  the  lessor,  '*  such  con- 
sent not  being  arbitrarily  withheld,**  does  not  amount  to  a  covenant  by 
the  lessor,  but  qualifies  the  lessee's  covenant,  so  that  if  the  lessor  arbi- 
trarily withhold  his  consent,  the  lessee  may  assign  without  any  breach  of 
covenant.  Sear  v.  House  Property  and  Invetstmetit  Soc,  16  Cn.  D.  387 ; 
Treloar  v.  Bigge,  L.  E.,  9  Ex.  147.  It  seems  that  a  refusal  "  upon  advice,** 
though  without  stating  the  grounds,  is  not  **  arbitrary,**  and  that  to  be 
such,  it  must  be  '*  unfair  and  unreasonable.**  S.  0.  Id,  loo j  per  Kelly, 
C.  B.,  and  Pollock,  B.  So  where  consent  was  not  to  be  withheld  from 
assignment  **to  any  responsible  and  respectable  person.**  an  assignment 
to  such  a  person  is  no  breach.  Hyde  v.  Warden^  3  Ex.  D.  72,  0.  A. 
Where  a  lease  contains  a  condition  against  sub- letting,  &c.,  without  the 
lessor*s  consent,  and  a  sub-lease  is  granted  with  such  consent  to  B.,  B.  is 
under  no  restriction  as  to  parting  with  his  possession  of  the  land  so 
demised  to  him.     Williamson  v.  Williamson,  L.  E.,  9  Ch.  729. 

To  prove  the  breach  of  a  covenant  not  to  assign  or  underlet,  Ld.  Alvanley 
held  it  to  be  primd  facie  sufficient  to  show  that  a  stranger  was  in  posses- 
sion of  the  premises,  apparently  as  a  tenant,  and  that  on  inquiry  such 
stranger  said  he  rented  the  house.  Doe  d.  Hindly  v.  Bickarby,  5  Esp.  4. 
But  on  a  covenant  *'not  to  assign,  set  over,  or  other^rise  let,**  Lord 
Elleuborough  held  that  evidence  that  a  stranger  was  in  possession  of  the 
premises,  with  his  name  on  the  door,  and  that  he  said  he  had  taken  the 
premises  from  another  stranger,  was  not  sufficient;  for  7wn  constat  that 
the  party  in  possession  was  not  a  tortious  intruder.  Doe  v.  Payne,  1 
Stark.  86.  According  to  Doe  d.  Morris  v.  Williams,  6  B.  &  C.  41,  ante, 
p.  693,  mere  possession  would  seem  to  be  evidence  of  an  assignment. 

The  measure  of  damages  in  an  action  for  a  breach  of  a  covenant  not  to 
assign,  &c.,  is  such  a  sum  of  money  as  will  put  the  plaintiff  in  the  same 
position  as  if  the  covenant  had  not  been  broken,  and  the  plaintiff  had  re- 
tained the  liability  of  the  defendant  instead  of  an  inferior  liability. 
Williams  v.  t'arle,  supra.  As  a  right  of  re-entry  is  commonly  annexed 
to  this  covenant,  its  effect  is  more  likely  to  come  into  question  in  an 
action  for  the  recovery  of  land  than  in  an  action  of  covenant. 

Breach  of  covenant  as  to  trade  on  premises."]  A  covenant  not  to  use  a 
building  '*  as  a  public-house  for  the  sale  of  beer,  wine,  malt  liquors,  or 
spirits" ;  Pearse  v.  Coats,  L.  E.,  2  Eq.  H89 ;  or  **  as  a  beerhouse,  inn,  or 
public-house  for  the  sale  of  spirituous  liquors  ** ;  L,  <fc  N,  W,  By,  Co,  v. 
Garnet,  L.  E.,  9  Eq.  26;  Holt  v.  Co/Jyer,  16  Ch.  D.  718;  is  not  broken 
by  the  sale  of  beer  by  retail  under  a  licence  **  not  to  be  drunk  on  the 
premises,*'  for  **  beerhouse  *'  means  a  house  for  the  sale  of  beer  to  be  con- 
stuned  on  the  premises.  S.  CC.  Nor  is  a  covenant  entered  into  in  1854, 
that  *'  the  trade  or  calling  of  an  hotel  or  tavern  keeper,  publican,  or  beer- 
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shop  ke^>er,  or  seller  by  retail  of  wine,  beer,  spirita,  or  spiiitaoaB 
li<]^uor8,"  should  not  be  carried  on  on  the  premises,  broken  by  the  sale  of 
wme  in  bottle  by  a  grooer  in  the  ordinary  course  of  his  trade ;  for  ihe 
covenant  is  direcSted  against  the  trade  of  a  gin  palaoe,  and  not  that  of  a 
wine  merchant.  Jones  v.  Bone,  L.  E.,  9  Eq,  674.  See  also  Stuart  t. 
Diplock,  infra.  But  where  the  covenant  was  not  to  use  the  building  *'  as 
an  inn,  public-house,  or  tap-room,  or  for  the  sale  of  spirituous  liquors  or 
ale  or  beer,"  it  was  held  that,  although  the  covenant  did  not  prevent  the 
sale  of  wine,  it  extended  to  the  sale  by  a  grocer  of  spirituous  liquors  in 
bottle.  Feilden  v.  Slater,  L.  R.,  7  £q.  523.  So  a  covenant  not  to  use  the 
premises  **as  a  beershop  or  public-nouse,"  is  broken  by  the  sale,  by  a 
grocer,  of  beer  not  to  be  consumed  on  the  premises,  for  "  beershop  '*  means 
any  place  where  beer  is  sold.  S.  Albans,  Bp.  of  v.  BaJttershy,  3  Q..  B.  D. 
359 ;  accord,  L,  &  Suburban  Land  &  Building  Co,  v.  Field,  16  Ch.  D.  645, 

C.  A.  So  a  covenant  not  to  erect  a  public-house,  beerhouse,  or  house  for 
the  sale  of  beer,  wine,  or  spirituous  Hquors,  nor  to  carry  on  the  trade  of 
an  innkeeper,  victualler,  or  retailer  of  wine,  spirits,  or  beer,  is  broken  by 
the  sale  of  such  liquors  at  refreshment  bars  at  a  theatre.  BuMe  v. 
Fredericks,  44  Oh.  D.  244,  C.  A.  As  to  the  construction  of  the  restrictive 
covenant  in  a  tied  public-house,  see  Clegg  v.  Hands,  Id,  503,  G.  A. 

In  a  lease,  a  covenant  against  carrying  on  the  trade  of  a  victualler  or 
publican,  or  against  the  house  being  used  as  a  public-house  or  an  ale- 
house, applies  to  any  person  licensed  to  sell  beer  or  cider  under  stat.  11 
Geo.  4  &  1  Will.  4,  c.  64 ;  see  sect.  31 ;  and  a  covenant  against  the  trade 
of  a  vintner,  or  using  the  house  as  a  public-house,  applies  to  any  person 
licensed  to  seU  wine  on  the  premises  under  stat.  23  &  24  Yi^t.  c.  27.  See 
sect.  44.  A  covenant  that  the  plaintiff  "  should  have  the  exclusive  right 
of  suppl^ring  aU  ale,  &c.,  which  might  be  consumed  in  any  house,  &c., 
which  might  be  erected  on  the  land  (conveyed)  and  whidii  should  be 
opened  or  used  as  an  inn,  &c.,"  is  equivalent  to  a  negative  covenant  that 
no  other  person  than  the  plaintiJS  shall  supi)ly  ale,  &c.  Catt  v.  TourU, 
L.  B.,  4  Ch.  654.  Such  a  covenant  is  conditional  on  the  plaintiff  being 
willing  to  supply  the  defendant  with  good  marketable  ale,  &c,  at  reason- 
able prices.  LyJcer  v.  Dennis,  7  Ch.  D.  227;  see  also  Edunck  v.  Hawkes, 
18  Ch.  D.  199.  A  covenant  not  to  carry  on  the  business  of  a  ladies*  out- 
fitter is  not  broken  by  carrying  on  a  part  of  that  business,  which  is  also 
part  of  another  distinct  business,  e,  g,,  that  of  hosiers,  even  although  it  is 
a  substantial  part  of  the  business  of  ladies'  outfitter,  and  only  a  subordi- 
nate part  of  the  other  business.     Stuart  v.  Diplock,  43  Ch.  D.  343,  C.  A. 

A  covenant  not  to  use  or  exercise  **  any  puDHc  trade  or  business"  in  a 
house,  and  that  it  should  **  be  used  and  occupied  as  a  private  dwelling- 
house  only  **  is  broken  by  opening  a  school  thereon.  Wichenden  v.  Webster, 
6  E.  &  B.  387 ;  25  L.  J.,  Q.  B.  264;  Gentian  v.  Chapman,  7  Ch.  D.  271. 
So  a  covenant  not  to  carry  on,  or  permit  to  be  carried  on,  any  trade  or 
business  of  any  description  whatsoever,  is  broken  by  opening  thereon  a 
charitable  institution,  under  a  superintendent,  in  which*  workmg  girls  are 
lodged  and  boarded,  even  although  gratuitously ;  Rolls  v.  Miller,  27  Ch. 

D.  71,  C.  A. ;  or  a  hospital  where  the  patients  make  small  payments. 
Bramwell  v.  Lacy,  10  Ch.  D.  691.  A  covenant  not  to  do  or  suffer  to  be  done 
anything  on  the  premises  which  may  be  to  the  annoyance,  nuisance, 
grievance  or  damage  of  the  lessor,  his  heirs  or  assigns,  or  the  inhabitants 
of  the  neighbouring  houses,  is  broken  by  cvnything  which  reasonably 
troubles  the  mind  and  pleasure  of  an  ordinary  sensible  inhabitant, 
although  it  may  not  amount  to  physical  detriment  to  comfort,  or  amount 
to  a  common  law  nuisance ;  Tod-Heatley  v.  Benkam,  40  Ch.  D.  80,  98, 
C.  A. :  as  by  the  establishment  on  the  premises  of  a  hospital  for  the 
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treatment  of  diseases  which  may  be  infections.  S.  C.  And  it  is  sufficient 
tliat  annoyance  is  in  fact  caused  to  the  inhabitants  of  the  neighbouring 
houses.  S.  C.  A  covenant  not  to  do  anything  on  land  that  may  m 
a  nuisance  to  the  occupiers  of  the  adjoming  premises  was  hela  by 
Bacon,  Y.-C,  not  to  have  been  broken  by  opening  a  national  school 
thereon.  Harrison  v.  Good,  L.  E.,  11  Eq.  338.  See,  however,  the  ob- 
servations of  the  0.  A.  thereon  in  Tod-Heatley  v.  Btnhamy  ante,  p.  698. 

As  to  waiver  by  plaintiff  of  his  right  to  an  injunction,  by  his  acquies- 
cence in  breaches  of  similar  covenants  by  tenants  of  other  plots  on  the 
same  estate,  see  Peek  v.  Mattheivs,  L.  B.,  3  Eq.  515 ;  German  v.  Chapman, 
ante,  p.  698. 

Breach  of  covenants  for  good  husbandry,  cfcr.]  The  proof  of  any  act 
which,  according  to  the  natural  and  ordinary  meaning  of  their  words,  is 
forbidden  by  these  covenants,  will  entitle  the  plaintiff  to  a  verdict.  If 
the  breach  allege  that  the  defendant  did  not  use  the  farm  in  a  husbandlike 
manner,  **  but,  on  the  contrary,  committed  waste,"  the  plaintiff  is  bound 
to  prove  waste.  Harris  v.  Mantle ,  3  T.  E.  307.  See  post,  p.  709,  and 
Edge  v.  Pemherton,  12  M.  &  W.  187,  cited  post,  p.  703.  Where  the  breach 
is  for  bad  husbandry,  and  the  particulars  delivered  rely  on  non-cultivation, 
the  plaintiff  cannot  show  mere  bad  cultivation.  Hoe  d.  Winnall  v.  Broad, 
2JJL,  &  Qr.  523.  But  in  such  cases  as  these,  the  judge  would  probably 
now  amend  the  breach  or  the  particulars.  A  judge,  however,  will  not 
amend  as  of  course,  if  the  amendment  will  only  entitle  to  nominal 
damages  for  a  breach,  which  defendant  probably  would  not  have  con- 
tested. Times  Insurance  Co,  v.  Hawke,  28  L.  J.  Ex.  317.  A  covenant  to 
spend  on  the  farm  all  manure  collected  on  it,  extends  to  manure  made  by 
the  cattle  of  strangers  not  fed  on  the  farm,  but  turned  on  by  a  temporary 
licence.  Hindis  v.  Pollitt,  6  M.  &  W.  529.  A  covenant  by  the  tenant  in 
a  farm  lease,  that  he  would  not  *'  during  the  last  year  of  the  said  term 
thereby  granted,  seU  or  remove  from  the  said  farm  and  lands  any  of  the 
hay,  straw,  and  fodder  which  should  arise  and  grow  on  the  said  farm," 
extends  to  all  hay,  &c.,  which  had  grown  on  the  land  at  any  time  during 
the  term.     Gale  v.  BaUs,  3  H.  &  0.  84 ;  33  L.  J.,  Ex.  235. 

We  have  seen,  ante^  pp.  26,  27,  that  husbandry  covenants  may  be  con- 
trolled or  explained  by  proof  of  custom  not  expressly  or  impliedlv  excluded 
by  the  covenant.  See  also  ante,  pp.  337 ,  338.  Such  customs  apply  to  leases 
under  seal  as  well  as  by  parol.  Wigglesworth  v.  Dallison,  1  l3oug.  201 ;  1 
Smith's  Lead.  Cases.  But  the  course  of  pleading  on  covenants  will 
sometimes  require  that  the  custom  should  oe  pleaded  by  the  defendant, 
except  where  it  is  only  used  to  explain  the  covenant.  In  a  covenant  to 
pay  a  penal  rent  for  usmg  land  otherwise  than  for  pasture  or  meadow,  it 
18  for  the  jury  to  say  whether  the  use  of  it  as  a  race-course  was  in  fact 
incompatible  with  the  covenant.  Semh.  Aldridge  v.  Howard,  4  M.  &  Ghr. 
921.  A  covenant  that  the  tenant  will  when  required  perform  each  year 
for  the  landlord  a  certain  amount  of  team-work,  gives  the  landlord  a 
right  to  team-work  generally,  and  not  merely  for  agricultural  purposes. 
Marlborough,  Dk,  of\,  Osborne,  5  B.  &  S.  67 ;  33  L.  J.,  Q.  B.  148. 

A  covenant  not  to  sell  or  carry  away  frOm  the  demised  premises  any  hay, 
straw,  &c.,  grown  or  produced  there,  without  the  consent  in  writing  of  the 
plaintLS  first  had  ana  obtained,  under  the  increased  rent  of  10/.  for  every 
ton  so  given,  sold,  or  carried  away,  was  held  to  give  the  tenant  a  right  to 
remove  hay,  straw,  &c.,  upon  paying  the  increased  rent.  Legh  v.  Lillie, 
6  H.  &  N.  165 ;  30  L.  J.,  Ex.  25. 

If  a  lease  provide  that  the  tenant  shall  not  cut  down  nor  lop  trees 
under  a  penalty  of  20/.  for  each  tree  cut  or  lopped,  the  lessor,  upon  broach, 
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may  proceed  either  for  the  penalty,  or  for  unliquidated  damages ;  in  &» 
latter  case  the  jury  are  not  bound  to  give  the  vhole  penalty.  Hvrtt  t. 
Hur^,  4  Exch.  671. 

When  there  was  a  lease  reserving  yearly  rent,  payable  on  half-yearly 
days,  and  a  further  rent,  payable  on  the  same  days,  for  every  acre  con- 
verted into  tillage  without  licence,  or  planted  with  rape,  woad,  or  potatoes, 
or  from  which  successive  crops  should  be  taken,  without  summer  fallows, 
&c.,  it  was  held  that,  after  one  breach  of  covenant,  the  increased  rent 
attached  and  continued  to  the  end  of  the  term.  Bowers  y.  Nixun,  12  Q.  B. 
558,  n.,  affirm,  in  error.  A  covenant  not  to  take  more  than  two  crops 
during  four  years,  means  any  four  years,  and  not  each  succeeding  four 
years,  reckoning  from  taking  the  lease.  Fleming  v.  Snook^  5  Beav.  250. 
Where  the  grantee,  H.,  of  the  ri^ht  of  sporting  over  certain  lands  in  the 
occupation  of  B.  covenanted  with  the  grantor,  W.,  to  keep  down  the  rabbits 
*'so  that  no  appreciable  damage  may  be  done  to  the  crops  thereon,"  it  was 
held  that  W.,  oeing  under  no  liabihty  to  compensate  B.  for  injury  done  to 
the  crops,  by  breach  of  the  covenant,  could  only  recover  nominal  damages 
therefor  from  H.     West  v.  Houghton,  4  C.  P.  D.  197. 

Breach  of  covenant  to  insure,']  The  covenant  to  insure  has  always  been 
construed  strictly  in  courts  of  common  law.  As  to  the  onus  of  proof  in 
actions  for  not  msuring,  see  cases  cited  Chius  Probandi,  ante^  p.  95.  The 
covenant,  however,  usually  provides  some  mode  of  proof,  as  that  the 
lessee  shall  produce  his  policy  when  required.  In  Doe  d.  Darlington  ▼. 
Ul/ih,  13  Q.  B.  204,  where  there  was  a  covenant  *'  to  insure  at  all  times 
previously  to  the  expiration  of  the  term  thereby  granted,"  and  the  lessee 
did  not  effect  an  insurance  till  a  month  after  the  creation  of  the  term,  it 
was  held,  that,  in  the  absence  of  evidence  to  explain  this  delay,  the  plain- 
tiff was  entitled  to  a  verdict,  and  that  the  jury  ought  not  to  be  asked 
whether  the  insurance  was  effected  within  a  reasonable  time.  Semble,  if 
the  lessee  had  insm-ed  the  premises  shortly  after  the  execution  of  the 
lease,  he  would  have  comphed  with  his  covenant.  Id.  ver  Pattison,  J. 
In  Jh-ice  v.  Wonvood,  4  H.  &  N.  512 ;  28  L.  J.,  Ex.  329,  the  omissiou  to 
insure  had  been  repeatedly  confessed  by  the  tenant,  who  excused  himself 
by  saying  that  he  could  not  afford  the  insurance.  As  he  appeared  to  be 
no  richer  at  the  time  of  issuino;  the  writ,  it  was  held  that  there  was  some 
evidence  to  go  to  the  jury  of  the  breach. 

If  the  covenant  is  to  insure  in  the  name  of  A.,  it  is  a  breach  to  ensure  in 
the  joint  names  of  A.  and  the  lessee.  Fenniall  v.  Harhome.^  11  Q«  B.  3t>8. 
But  see  Havens  v.  Middleton,  10  Hare,  641 ;  22  L.  J.,  Ch.  746. 

A  covenant  to  keep  buildings  insured  against  fire  runs  with  the  land, 
for  the  stat.  14  Geo.  3,  c.  78,  s.  83,  enables  the  landlord  to  have  the  insur- 
ance money  laid  out  in  reinstating  the  premises,  so  that  the  covenant, 
with  the  aid  of  the  statute,  amounts  to  a  covenants  to  repair.  Vernon  v. 
Smith f  5  B.  &  A.  1.  The  operation  of  this  section  has  been  held  to  be 
general,  and  not  to  be  confined  to  the  metropolitan  district.  Expte,  Oorelg, 
4  D.  J.  &  S.  477 ;  34  L.  J.,  Bky.  1. 

Breach  of  covenant  to  repair,]  As  to  buildings  then  erected,  a  covenant 
to  repair,  or  put  in  repau*,  or  deliver  up  in  repair,  runs  with  land,  and 
binds  assignees  though  not  named  in  it.  Martyn  v.  Clue^  18  Q.  B.  6«il ; 
22  L.  J.,  Q.  B.  147.  The  assignee  of  a  lease  is  not  liable,  on  a  general 
covenant,  to  repair  buildings  erected  during  the  term,  unless  assigns  are 
named  in  it.  Spencer's  case,  5  B«p.  61 ;  Bally  v.  Wells,  3  Wils.  25;  Doughty 
V.  Bowman,  11  Q.  B.  444.  Contra,  Minshuli  v.  Oakes,  2  H.  &  N.  793;  27 
L.  J.,  Ex.  194  ;  but  this  case  was  decided  on  a  misapprehension  of  Spen- 
cer*s  case  (see  notes  thereto  in  1  Smitii's  Lead.  Cas.,  9th  ed.  80  ^  m^.), 
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and  has  been  much  disapj)roved.  In  Cornish  v.  Clfi/e^  3  H.  &  C.  446;  34 
Jj.  J.,  Ex.  19,  a  covenant,  in  a  demise  of  three  houses  and  a  field,  **  well 
and  sufficiently  to  repair,  sustain  and  keep  the  said  tenements  or  dwelling- 
houses,  field  or  plot  of  ground  and  premises,  and  every  part  thereof,  as 
well  in  houses,  buildings,**  &c.,  during  the  term,  was  held  not  to  extend 
to  houses  erected  during  the  term  in  tne  field.  This  case  agrees  with  the 
ruling  in  Doe  d.  Worcester  School y  &c.  Trustees  v.  lluwlaiids^  9  0.  &  P.  734  ; 
but  is  clearly  inconsistent  with  the  decision  in  Brown  v.  Blunden^  Skin. 
121 ;  and  the  opinions  of  the  Judges  expressed  in  Darcy  y.  Abhwith^  Hob. 
234;  and  i)oi«#c  v.  EarUy  3  Lev.  265;  S.  C,  suh  nam.  Dowse  v.  Call^  2 
Vent.  128,  cited  in  Bac.  Abr.  Covenant  (F). 

A  covenant  to  keep  a  house  in  repair  is  satisfied  by  keeping  it  in  sub- 
stantial repair  according  to  the  nature  of  the  building ;  and  with  a  view 
to  determine  the  sufficiency  of  the  repair,  the  jury  may  inquire  whether 
the  house  was  new  or  old  at  the  time  of  the  demise.  Stanley  v.  Towgood, 
3  N.  C.  4 ;  acctrrd,  Mantz  v.  Goring^  4  N.  C.  451.  It  has  been  said  that 
such  a  covenant  did  not  mean  that  the  house  should  be  delivered  up  in 
an  improved  state,  or  that  the  consequences  of  the  elements  should  be 
averted ;  but  the  tenant  has  the  duty  of  keeping  the  house  in  the  state  in 
which  it  was  at  the  time  of  the  demise,  by  the  timely  expenditure  of 
money  and  care;  Qutteridqe  v.  Munyard,  1  M.  &  Rob.  334;  and  that 
accordingly  on  an  issue  as  to  the  amount  of  damages  for  not  keeping  in 
repair,  the  bad  state  of  the  premises  when  demised  was  legitimate  evi- 
dence for  the  defendant.  Burdett  v.  Withers^  7  Ad.  &  E.  136.  See  also 
Walker  v.  Hatton,  10  M.  &  W.  249 ;  Martyn  v.  Clue,  18  Q.  B.  661,  674. 
But  in  Payne  v.  Haine,  16  M.  &  W.  541,  a  tenant  under  such  covenant 
was  held  bound  to  put  in  repair,  though  the  nature  of  the  repairs  ought 
to  be  measured  by  the  age  and  class  of  the  demised  premises.  In  Easton 
v.  Pratt,  2  H.  &  C.  683;  33  L.  J.,  Ex.  233,  Ex.  Ch.,  it  was  held  that  a 
lease,  whereby  the  lessee  covenanted  that  he  would  **  weU  and  sufficiently 
repair,  uphold,  support,  paint,  maintain,  amend  and  keep"  the  demised 
premises,  and  the  said  premises  ''so  well  and  sufficiently  repaired,**  &c., 
at  the  expiration  of  the  term  surrender,  was  a  *'  repairing  lease,**  on  the 
eround  that  ''whatever  was  the  state  of  the  premises  at  the  time  of  the 
demise,  the  tenant  would  be  bound  under  this  covenant  to  put  the  pre- 
mises into,  and  keep  the  premises  in,  a  state  of  good  and  sufficient  repair. 
Payne  v.  Hatne  {supra)  is  an  authority  on  this  point ;  **  33  L.  J.,  Ex.  235 ; 
the  report  in  2  H.  &.  C.  687  is  to  the  same  effect.  Accord,  Saner  v.  Biltony 
7  Ch.  D.  815;  Truscott  v.  Diamond  Rock  Boring  Co.,  20  Ch.  D.  251,  C.  A. 
See  also  Inglia  v.  Butt*ry,  3  Ap.  Ca.  552,  D.  P.  But  the  tenant  under 
such  a  covenant  is  liable  for  repairs  only,  and  not  for  the  extra  expense  of 
layins  a  new  floor  on  an  improved  plan,  or  the  like.  Soward  v.  Leggatt, 
7  C.  &  P.  613.  And  a  lessee  under  a  covenant  to  put  in  repair,  or  to 
keep  in  repair,  is  not  bound  in  either  case  to  substitute  new  buildings  for 
old.  Belcher  v.  M'lniosh,  2  M.  &  Bob.  186.  And  the  result  of  the  above 
cases  is  that  an  agreement  to  keep  a  house  "in  good  tenantable  repair, 
and  so  to  leave  the  same  at  the  expiration  thereof,**  obliges  the  tenant  to 
put  and  keep  the  premises  in  such  "  repair  as,  having  regard  to  the  age, 
character,  and  locality  of  the  house,  would  make  it  reasonably  fit  for  the 
occupation  of  a  reasonably-minded  tenant  of  the  class  who  would  be 
likely  to  take  it.**  Proud/oot  v.  Hart,  25  Q.  B.  D.  42,  C.  A.  This  repair 
may  involve  re-papering  and  re-painting,  but,  semble,  not  regilding.  S.  C. 
"Where  the  covenant  is  to  keep  and  leave  the  house  in  as  good  a  plight  as 
it  was  in  at  the  time  of  the  making  of  the  lease,  it  is  said  that  ordinary 
and  natural  decay  is  no  breach  of  the  covenant,  and  that  the  covenantor 
is  only  bound  to  do  his  best  to  keep  it  in  the  same  plight,  and  therefore 
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to  keep  it  covered,  &c. ;  Fitz.  Ab.  Gov.  4 ;  Sliep.  Touch.  169 ;  Johnson  v. 
8.  Peter,  Hereford,  4  Ad.  &  E.  520.  The  lessee,  under  the  covenants  to 
repair,  is  not  bound  to  reinstate  the  house,  which  was  altered  by  ^ini 
before  the  lease  was  executed,  though  since  the  date  fixed  by  the  haben- 
dum for  the  beginning  of  the  term.     Shaw  v.  Kay,  1  Exch.  412. 

On  a  covenant  to  repair,  it  is  not  sufficient  e^ddence  of  a  breach  to  show 
that  the  house  has  been  thrown  down  bj  a  tempest,  unless  the  covenantor 
has  not  repaired  within  a  reasonable  time  after.  Shep.  Touch.  173. 
Where  the  defendant  pleads  that  he  was  always  ready  to  repair,  but  a 
reasonable  time  had  not  elapsed,  and  issue  is  taxen  thereon,  proof  iliat  the 
defendant  absolutely  refused  to  repair  entitles  the  plaintiff  to  a  verdict. 
Oreen  v.  Bales,  2  Q.  B.  225.  Where  the  damage  was  alleged  to  be  occa- 
sioned by  the  defendant's  neglect  to  repair  and  ''from  no  other  cause,"  it 
was  held  sufficient  to  show  that  the  premises  became  insecure  by  the 
removal  of  an  adjoining  wall  by  a  third  party,  and  that  the  defendant  did 
not  set  about  the  repair  in  time  to  prevent  the  mischief  consequent  on 
such  removal.  S.  C.  If  the  lessee  were  bound  to  repair  and  leave  the 
house  in  the  same  plight  as  he  found  it,  and  it  were  burnt  by  sparks  from 
the  chimney  of  the  lessor's  house  near,  it  was  held  that  the  lessee  was 
excused  from  rebuilding,  for  this  came  by  the  act  of  the  lessor  himself. 
1  Rol.  Ab.  454,  pi.  8. 

Where  the  premises  have  passed  through  successive  hands,  it  is  some- 
times not  easy  to  prove  in  wnose  hands  me  want  of  repair  occurred,  and 
each  assignee  is  liable  to  the  lessor  for  his  own  default  only.  But  where 
the  plaintiff,  a  lessee  under  covenant  to  repair,  assigned  over  to  defen- 
dant, who  assigned  to  B.,  who  assigned  to  C,  &c.,  and  the  plaintiff,  being 
then  obliged  to  pay  damages  for  non-repair  to  the  groimd  landlord,  sued 
defendant  for  the  amount,  there  bein^  evidence  of  want  of  repair  while 
in  the  hands  of  one  of  defendant's  assignees :  it  was  held,  that  the  plain- 
tiff was  entitled  to  substantial,  and  not  nominal,  damages,  without  show- 
ing the  exact  amount  of  non-repair  attributable  to  the  defendant  himself. 
Smith  V.  Feat,  9  Exch.  161 ;  23  L.  J.,  Ex.  84.  A  lessee,  under  covenant 
to  deliver  up  certain  fixtures  at  the  end  of  his  term,  on  the  1st  of  April, 
remained  in  possession  till  the  10th,  when  possession  was  demanded  by 
the  lessor,  and  on  the  ISth  he  bought  the  title  of  a  mortgagee  of  the  lessor 
and  refused  to  re-deliver:  held,  that  the  lessor  was  entitled  only  to 
damage  for  the  detention  of  the  fixtures  between  the  10th  and  13th,  and 
not  to  the  full  value  of  them.  Watson  v.  Lane,  11  Exch.  769;  25  L.  J., 
Ex.  101.  The  breach  of  a  covenant  to  put  premises  in  repair  is  not  a 
continuing  breach.  Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.  See,  how- 
ever, Martyn  v.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 

Where  the  covenant  is  to  keep  in  repair  during  the  continuance  of  the 
term,  an  action  for  the  breach  of  the  covenant  may  be  maintained  before 
the  term  has  expired.  Luxmore  v.  Rohson,  1  B.  &  A.  584.  In  the  case  of 
Marriott  v.  Cotton,  2  Car.  &  K.  533,  Rolfe,  B.,  directed  the  jury  that 
nominal  damages  only  could  be  recovered  in  such  an  action,  for  the  lessor 
(as  he  said)  might  pocket  the  damages  and  leave  the  premises  imrepaired, 
and  so  oblige  the  lessee  to  repair  them  for  his  own  convenience ;  but  tlie 
Ct.  of  Q.  B.  held  the  direction  wrong,  and  a  verdict  was  subsequently 
entered  for  substantial  damages.  See  Bell  v.  Haydtn,  9  Ir.  C.  L,  B.  301, 
303,  per  O'Brien,  J. ;  Smith  v.  Peat,  ante,  p.  702.  The  proper  measure  of 
damages  is  the  diminution  to  the  value  of  the  reversion  at  the  time  of 
action.  Doe  d.  Worcester  School,  &c.  TrvMees  v,  Rowlands,  9  C.  &  P.  734 ; 
Bdl  V.  Hay  den,  mpra;  Mills  v.  E,  London  Union,  L.  B.,  8  G.  P.  79; 
Williams  v.  Williams,  L.  B.,  9  0.  P.  659.  In  this  kst  case  it  was  held 
that  where  the  landlord  had  himself  repaired  the  premises  before  action, 
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lie  could  not  recover  more  than  nominal  damages ;  sed  quatre.  Where, 
however,  the  above-mentioned  measure  of  damages  is  inapplicable,  such 
diminution  of  value  is  not  the  onlv  test;  thus,  the  lessor  may  sue,  though 
he  has  forfeited  his  reversion  by  the  entry  of  the  ground  landlord  for  the 
breach,  and  the  test  is  what  will  be  the  cost  of  repair.  Daviea  v.  Underwood^ 
2  H.  &  N.  570;  27  L.  J.,  Ex.  113.  This  is  indeed  the  general  rule  laid 
down  by  Ld.  Holt  in  Vivian  v.  Champion,  2  Ld.  Eaym.  1125,  and  was 
approved  by  the  court  in  Bavies  v.  Underwood,  supra,  but  was  notfoUowed 
in  MiJU  V.  E,  London  Union,  ante,  p.  702.  See  also  Rawlings  v.  MoT" 
aan,  18  C.  B.,  N.  8.  776;  34  L.  J.,  0.  P.  185.  Where  an  action  was 
brought  for  non-repair  of  premises,  demised  by  the  plaintiff  to  the  de- 
fendant, the  defendant  being  bound  to  repair  and  insure,  and  the  jury 
found  that  the  premises,  which  had  been  burnt  down,  would  cost  1,600^. 
to  rebuild,  and  that  this  would  exceed  by  600/.  the  value  of  the  old  pre- 
nuses,  if  they  had  been  repaired  by  the  defendant  before  the  fire,  the 
court  held  that  1,000/.  was  the  measure  of  damage.  Yatee  v.  Dtmster, 
11  Exch.  15  ;  24  L.  J.,  Ex.  226.  See  also  Russell  v.  Shoolbred,  29  Oh.  D. 
254,  C.  A.  If  a  second  action  be  brought  on  a  covenant  to  keep  premises 
in  repair,  the  verdict  recovered  in  the  former  action  may  be  proved  in 
mitigation  of  damages,  but  is  not  pleadable  in  bar.  Coivard  v.  Gregory, 
L.  E.,  2  0.  P.  153.  Where  the  action  is  brought  after  the  expiration  of 
the  lease,  the  damages  recoverable,  are  the  cost  of  putting  the  premises 
into  the  state  of  repair  contemplated  by  the  covenant,  and  changes  in  the 
surrounding  neighoourhood  are  not  to  be  considered.  Morgan  v.  Hardy, 
17  Q.  B.  D.  770.  See  further  on  the  measure  of  damages  on  repairing 
covenant,  Minshull  v.  Oakes,  2  H.  &  N.  793;  27  L.  J.,  Ex.  194;  and 
Mayne  on  Damages,  3rd  ed.  pp.  299  et  seq. 

Breaking  a  doorway  through  the  wall  of  the  demised  house  amoimts  to 
a  breach  of  a  covenant  to  keep  in  repair.  Doe  d.  Vickery  y.  Jackson,  2 
Stark.  293.  A  lessee  covenanted  to  repair,  uphold,  support,  sustain, 
maintain,  &c.,  all  the  houses  and  brick  walls.  Pulline;  down  a  brick  wall 
dividing  the  courtyard  in  front  from  another  yard  at  me  side  was  held  a 
breach  of  the  covenant.  Doe  d.  Wetherall  v.  Bird,  6  C.  &  P.  195.  But  a 
mere  covenant  to  repair  is  not  broken  by  alterations  and  improvements 
where  thev  are  evidently  contemplated  by  the  lease ;  as  where  a  private 
dwelling-house  is  demised  by  lease  containing  a  covenant  to  repair  the 
premises  and  all  such  buildings,  **  improvements  and  additions,"  as 
should  be  made  thereupon  by  the  lessee.  Doe  d.  Dalton  v.  Jozies,  4  B.  & 
Ad.  126 ;  see  also  Doherty  v.  Allman,  3  Ap.  Ca.  709,  D.  P.  A  covenant 
to  deliver  all  *' windows'*  then  or  thereafter  affixed  or  belonging  to  the 
premises,  extends  to  a  plate-glass  shop  window  put  up  by  the  lessee,  so  as 
to  be  moveable  without  screws,  nails,  or  glue,  and  fastened  only  by 
wedges.  Burt  v.  HasleU,  25  L.  J.,  C.  P.  201 ;  Ex.  Ch.,  18  0.  B.  893 ;  25 
L.  J.,  C.  P.  295.  On  a  covenant  to  repair,  the  breach  alleged  that  defen- 
dant did  not  repair,  **  but  on  the  contrary  permitted  the  premises  to  be 
ruinous  for  want  of  repair."  Held,  that  plaintiff  must  show  permissive 
and  not  voluntary  waste.    Edge  v.  Pemberton,  12  M.  &  W.  187. 

Where  the  lessee  is  obliged  to  repair  in  conseouence  of  his  lessor's  refusal 
to  do  so,  he  cannot  recover  the  expense  of  finoing  other  premises  for  use 
during  the  repairs.  Oreen  v.  Eales,  2  Q.  B.  225.  A  lessee,  who  underlets 
with  covenants  to  repair  in  the  same  terms  as  in  his  own  lease,  is  not 
necessarily  entitled  to  recover  from  the  under-lessee  the  cost  of  an  action 
for  non-repair  brought  against  himself ;  for  though  the  covenants  of  the 
lessee  and  under-lessee  may  be  in  words  the  same,  they  are,  in  substance, 
different  if  entered  into  at  different  times.  Walker  v.  ffatton,  10  M.  &  W. 
249.  This  case  was  decided  on  the  ground  that  a  covenant  to  repair  is  to 
be  construed  with  reference  to  the  state  of  the  premises  when  it  oegan  to 


704  Action  on  CoreiutnU  in  Leases, 

operate ;  and  this  ground  Ia  no  doubt  a  sound  one  if  by  '*  state  of  the 

S remises"  is  meant  their  age,  and  not  their  state  of  repair,  for  the  lessee's 
ability  under  a  repairing  lease  is  not  dependent  on  the  state  of  repair  in 
which  the  premises  were  at  the  time  of  the  demise.  Boston  v.  Pratt,  2  H. 
&  C.  683  ;  33  L.  J.,  Ex.  233,  Ex.  Ch.,  cited  ante,  p.  701.  But  the  lessee 
may  recover  the  amount  of  dilapidations  recovered  against  himself  and 
occasioned  by  the  under-lessee's  neglect.  Pmley  v.  fVatts,  7  M.  &  W. 
601 ;  Walker  v.  Ilatton,  ante,  p.  703.  And  he  may  recover  the  costs  of  such 
action,  if  he  have  given  notice  of  it  to  the  uudef-lessee,  and  received  his 
sanction  for  defending  it :  and  his  sanction  may  be  inferred  if  he  do  not 
prohibit  the  defence.  Srmh,  Blythe  v.  Smith,  5  M.  &  Gr.  405,  412-3; 
and  see  Bolph  v.  Crouch,  cited  pod,  p.  709.  And  where  the  under-lessee, 
A.,  contracted  with  the  lessee,  1).,  to  perform  the  covenants  of  the  superior 
lease,  A.  is  under  a  contract  to  indemnify  B.,  and  is,  without  such  sanction, 
liable  to  B.  for  the  costs  of  an  action  brought  against  B.  by  the  superior 
landlord,  and  reasonably  defended.  Hornby  v.  Otrdwell,  8  Q.  B.  D.  329, 
per  Brett  and  Cotton,  L.  J  J.  The  lessee  cannot  recover  from  his  under- 
lessee,  as  special  damas^e,  the  value  of  a  lease  forfeited  for  non-repair, 
unless  it  appears  that  the  forfeiture  was  solely  owing  to  the  under-lessee's 
non-repair.  Ohw  v.  Brogden,  2  M.  &  Gr.  39.  Where  A.  demised  to  thp 
plaintiff  with  special  covenants  to  repair  and  insure,  and  the  plaintiff 
underlet  to  the  defendant  with  like  covenants,  and  A.  afiber wards  recovered 
possession  for  breach  of  the  plaintiff's  covenant,  it  was  held  that  the 

Slaintiff  could  not,  in  an  action  of  covenant  against  the  defendant,  recover 
amages  for  the  loss  of  his  beneficial  reversion  in  the  term ;  for  the  term 
was  forfeited  for  the  breach,  not  of  the  defendant's  covenants,  but  of  the 
plaintiff's  covenants,  and  there  was  no  covenant  by  defendant  to  indem- 
nify.    Loyan  v.  Hall,  4  C.  B.  598. 

Where  the  defendant  covenanted  to  keep  the  demised  premises  in  repair, 
the  same  being  first  put  into  repair  by  the  landlord,  it  was  held  that  the 
repairing  by  the  landlord  was  a  condition  precedent  to  the  defendant's 
obligation  on  his  covenant.  Neale  v.  Raicliffe,  Id  Q.  B.  916;  20  L.  J., 
Q.  B.  130 ;  Coward  v.  Gregory,  L.  R.,  2  C.  P.  153.  A  lessor  cannot  be 
sued  on  a  covenant  to  keep  demised  premises  in  repair,  unless  he  has  had 
notice  of  the  want  of  repaii*.  Mah'n  v.  Watkin^on,  L.  B.,  6  Ex.  25; 
Manchester  Bonded  JVarehouae  Co.  v.  Carr,  5  C.  P.  D.  507.  Such  a  cove- 
nant implies  a  licence  to  the  landlord  to  go  on  the  land,  for  a  reasonable 
time,  to  effect  the  rejjairs  requisite.  Saner  v.  BilUni,  7  Ch.  D.  815. 
Where  the  covenant  is  to  repair,  the  defendant  being  allowed  rough 
timber  by  the  lessor,  the  general  averment  bv  the  plaintiff  (lessor)  of 
readiness  to  supply,  &c.,  will  not  oblige  him  to  show  that  he  has  cut  down 
and  prepared  timber,  defendant  not  having  required  him  to  do  so.  Semb, 
Martyn  v.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q,  B.  147.  An  agreement  by 
the  landlord  to  put  a  building  in  good  tenan table  repair  is  satisfied  if  it  is 
in  such  repair  when  the  tenant  takes  possession,  and  he  does  so  without 
objection,  although  in  fact  the  repairs  prove  insufficient  to  strengthen  the 
biulding  sufficiently  for  the  particular  purpose  to  which  the  tenant  applies 
it.  McClure  v.  LiUle,  19  L.  T.,  N.  S.  287,  M.  T.  1868,  Ex.  See  Saner  v. 
Bilton,  supra, 

A  covenant  by  lessor  to  keep  premises  in  proper  condition  for  storing 
cartridges  has  reference  only  to  the  physical  condition  of  the  premises. 
Newhy  v.  Sharpe,  8  Ch.  D.  39,  C.  A. 

Breach  of  covenant  to  pay  rates  and  taxesJ]  This  covenant  seems  to 
extend  to  subsequently  imposed  taxes  of  the  same  nature  as  those  in 
existence  at  the  time  of  the  covenant,  but  not  to  taxes  of  a  different 
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nature ;  see  Brewster  y.  Kitchdl,  1  Salk.  198 ;  1  Ld.  Baym.  317.  In  thifi 
ease  the  oovenant  was  to  pay  a  rent-charge,  without  deducting  any  taxes. 
A  oovenant  to  pay  the  rent  without  *'any  deduction,  defalcation  or  abate- 
ment" ;  Bradbury  v.  Wright ^  2  Doug.  624 ;  or  an  agreement  to  pay  all 
taxes ;  Amfield  y.  White,  Ry.  &  M.  246 ;  obliges  the  tenant  to  pay  the 
land  tax.  See  Christ*s  Hospital  y.  Harrild,  2  M.  &  Gr.  707,  as  to  tenant's 
liability  for  rent-charge  in  lieu  of  land  tax.  A  parliamentary  tax  is  one 
imposed  directly  by  Act  of  Parliament.  Palmer  v.  Earith,  14  M.  &  W. 
428,  per  Parke,  B.  A  sewers  rate  did  not  fall  within  a  coyenant  of  this 
description.  S.  C.  See  also  Baker  y.  Oreenhill,  3  Q.  B.  148.  A  covenant 
to  pay  all  taxes  and  assessments,  except  *'  the  leyel  tax,  property  tax,  and 
land  tax,"  was  held  not  to  include  the  tithe  rent-charge  of  which  the 
lessor  was  owner.  Jeffrey  y.  Neale,  L.  E.,  6  C.  P.  240.  A  coyenant  to 
pay  aU  rates,  taxes,  and  impositions  whatsoeyer,  whether  parliamentary, 
parochial,  or  imposed  by  the  Corporation  of  the  City  of  London,  or  other- 
wise howsoeyer,  which  then  were,  or  thereafter  might  be,  rated,  charged, 
or  assessed  on  the  said  premises  or  any  part  thereof,  or  on  the  said  yearly 
rent,  or  on  the  landlora,  owner,  or  tenants  of  the  said  yearly  rent,  does 
not  include  water-rate  due  to  a  water  company.  Badcock  y.  Huntj  22 
0.  B.  D.  146,  C.  A. 

Coyenants  to  pay  taxes,  &c.,  are  frequently  so  framed  as  not  to  be 
limited  in  tiieir  application  to  the  usual  annual  assessments  made,  but  to 
extend  to  sums  levied  for  the  permanent  improvement  of  the  premises. 
How  far  they  so  extend  depends  on  the  construction  of  the  coyenant  in 
each  case.  Budd  v.  Marshall,  5  C.  P.  D.  490,  per  Baggallay,  L.  J.  Thus, 
the  words  '^all  outgoings  whatsoeyer,  rates,  taxes,  scots,  &c.,  whether 
parochial  or  parliament^y,  which  then  were  or  should  be  thereafter" 
chargeable  on  the  said  marsh  lands  demised,  were  held  to  include  an  ex- 
traordinary assessment  made  by  commissioners  of  sewers  for  a  work  of 
permanent  benefit  on  the  land.  Waller  v.  Andrews,  3  M.  &  W.  312.  So 
a  coyenant  to  pay  rent,  **  free  and  clear  of  and  from  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes,  rates  and  assessments,  deductions, 
or  abatements  whatsoever,"  was  held  to  include  the  expense  of  paying 
footways  adjoining  the  houses,  which  paving  was  done  under  a  load  Act 
requiring  the  expense  to  be  paid  primarily  by  the  tenants,  and  empower- 
ing them  to  deduct  from  their  landlord's  rent  the  sum  so  paid  by  them. 
Payne  y.  Burridge,  12  M.  &  W.  727.  So  a  covenant  **to  nay  and  discharge 
all  taxes,  rates,  duties  and  assessments  whatsoeyer  whicin  during  the  con- 
tinuance of  the  demise  should  be  taxed,  assessed,  or  imposed  on  the  tenant 
or  landlord  of  the  premises  demised  in  respect  thereof,  was  held  to  in- 
dude  the  sum  which  the  vestry  had  comnelled  the  owner  to  pay  them 
imder  the  provisions  of  the  Metropolitan  Management  Acts,  1856,  1862, 
as  the  proportionate  part  of  the  expense  of  pavmg  the  adjoining  street 
under  those  Acts.  Thompson  v.  Lapworth,  L.  B.,  3  0.  P.  149.  Hartley  v. 
Hudson,  4  C.  P.  D.  367  (decided  under  the  Public  Health  Acts,  1848, 
1875),  is  to  the  same  effect.  So  the  decision  was  to  the  same  effect  where 
the  tenant  covenanted  to  **bear,  pay  and  discharge"  **all  other  taxes, 
rates,  duties  and  assessments  whatsoeyer,"  which  should  be  charged  **  on 
the  said  premises  or  any  part  thereof,  or  upon  the  landlord  or  tenant  in 
respect  thereof,  or  in  respect  of  the  said  yearly  rent" ;  Budd  y.  Marshall, 
5  C.  P.  D.  481,  C.  A.  (Public  Health  Act,  1875) ;  or  •*  all  burthens,  duties 
and  services"  ;  Sweet  v.  Seager,  2  C.  B.,  N.  S.  119  (Metropolis  Manage- 
ment Act,  1855);  or  *'  all  taxes,  rates,  assessments  and  outgoings  what- 
soever," **  imposed  upon  the  said  demised  premises,"  or  **  upon  the  land- 
lord or  tenant  in  respect  thereof  or  on  the  rent  thereby  reserved" ;  Crosse 
V.  Baw,  L.  B.,  9  Ex.  209  (Sanitary  Act,  1866,  s.  10) ;  Aldridge  v.  Feme, 
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17  Q.  B.  D.  212  (Metropolis  Management  Acts,  1855,  1862).  See  alsd 
Midgley  v.  Coppock,  4  Ks.  D.  309,  0.  A.  (decided  between  yendor  and 
purchaser). 

But  unaer  a  covenant  to  pay  *'  rates  and  assessments  which,  whether 
parliemientarj,  parochial,  or  otherwise  now  are  or  at  any  time  during  the 
said  term  shall  be  taxed,  rated,  charged,  asBessed,  or  imposed  upon  tiie 
said  premises  or  any  x>art  thereof,  or  upon  or  payable  tj  the  occupier  or 
tenant  in  respect  thereof,"  it  was  held  that  a  charge  sunilar  to  Uiat  in 
Thompson  y.  Laptoorih,  ante,  p.  706,  must  be  borne  by  the  landlord,  as  it 
was  imposed  on  him  in  ree^Dect  of  the  premises,  and  the  tenant  did  not, 
by  his  coyenant,  relieye  the  landlord  of  this  burthen.  AUmn  y.  Diddn^ 
son,  9  Q.  B.  D.  632,  C.  A. ;  Wilkinson  y.  CoUyer,  13  a  B.  D.  1.  The  decisian 
in  Tidswell  y.  WhUworth,  L.  E.,  2  G.  P.  326,  decided  on  a  local"  Act,  is  to 
the  same  effect.  See  this  case  explained  in  Thompson  y.  Lapwortk,  L.  B., 
3  0.  P.  149,  159.  So  under  a  sinular  coyenant  the  lessor  was  held  bound 
to  bear  tiie  cost  of  work  done  by  him  under  an  order  made  on  him  under 
the  Public  Health  Act,  1876,  s.  94.  Bawlins  y.  Briggs,  3  G.  P.  D.  368. 
See  also  Bird  y.  Eltves,  L.  B.,  3  Ex.  225. 

The  principles  to  be  deduced  from  the  aboye  cases  may  be  shorfly 
summed  up  as  follows : — ^Where  the  coyenant  includes  only  an  obligation 
to  make  money  payments  to  the  local  or  other  authoiitiee,  then,  all£oagh 
the  tenant  is  liable  to  reimburse  the  owner  when  the  duty  is  primarily  t6 
pay  money  to  the  authorities  (as  in  Waller  y.  Andrews,  Payne  y.  Burriige; 
Thompson  y.  Laptuorth,  and  HarUey  y.  Hudson,  ante,  p.  706)j  yet  he  is 
not  liable  where  the  owner  is  primarily  bound  to  do  the  work  Imuself  , 
and  it  is  only  on  his  default  that  the  authority  could  do  the  work  and 
assess  him  (as  in  AUum  y.  Dickinson,  Wilkinson  y.  Coflyer,  TSdsweH 
y.  Whitwortn,  and  Bawlins  y.  Brings,  supra).  The  coyenants  may,  how- 
eyer,  be  wide  enough  to  coyer  the  ooligation  to  do  work  at  the  in- 
staoice  of  the  local  authority.  Bttdd  y.  MarshaU,  Sweet  y.  Seager,  Oroese 
y.  Saw,  and  Aldridqe  y.  Feme,  ante,  p.  706;  a  coyenant  to  pay  all 
*'  duties"  or  ^*  outgomgs"  being  sufficient  for  this  puri>ose.  8.  CO.  Ai 
to  the  construction  of  a  coyenant  to  pay  rates  on  mines  leftied  under 
the  Bating  Act,  1874,  see  Chaloner  y.  BoUkow,  3  Ap.  Ga.  933,  B.  P. 

An  absolute  coyenant  to  pay  rates  is  broken  on  non-payment,  although 
no  demand  has  been  made  on  the  tenant  for  payment,  ikivis  y.  :9ifcrrel^ 
10  C.  B.  821. 

Where  the  lessor  coyenants  with  the  lessee  to  pay  all  rates' and  taxes 
already  charged,  or  to  be  charaed,  on  the  premises,  he  is  liaUe  1^  jMty 
them  only  on  the  rent  reseryed,  and  not  on  the  full  imm>yed  yahie  of 
the  premises.  Watson  y.  Home,  7  B.  &  G.  286;  Smith  y.  Humble,  15  G.  B. 
321. 

Breach  of  covenant  for  title,']  The  coyenants  for  title,  on  which  remedies 
are  sought  in  the  cotui»  of  common  law,  are  principally  the  coyenant  that 
the  grantor  is  seised  in  fee,  or  has  power  to  conyey;  and  the  coyenant  for 
quiet  enjoyment,  express  or  imphed,  and  freedom  from  incumbrances. 
By  the  Conyeyandng  and  Law  of  Property  Act,  1881  (44  &  45  Vict  c.  41), 
s.  7,  in  the  case  of  cpnyeyances  on  sale,  mortgage,  or  settlement,  or  by  a 
trustee,  mortgagee,  &c.,  executed  after  3l8t  December,  1881,  there^>ectiye 
coyenants  which  were  usually  inserted  in  such  instruments  are  now  implied. 
By  sect.  7  (7),  such  coyenants  may  be  yaried  or  extended  by  the  instm- 
jnent.  The  statement  of  claim  alleges,  by  way  of  breach,  that  the  defen- 
dant was  not  seised,  or  had  not  power,  &c.,  at  the  time  of  the  conyeyanoe, 
or  that  some  person  who  before  and  at  the  time  of  the  conyeyanoe  by  the 
defendant  had,  and  still  has,  lawful  right  to  the  premises,  &c.,  entered  and 
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evicted  the  plaintifl,  or  that  the  entry  or  other  disturbanoe  was  by  or 
under  the  defendant  himself. 

Proof  that  the  defendant  is  in  as  heir  of  the  lessor  is  sufficient  to  charge 
him  as  assignee  of  the  reversion  of  a  lease.  DerisUy  y.  Cfuatance,  4  T.  £. 
75.    See  post,  Part  III.,  Action  against  heir  and  devise. 

There  seems  to  be  some  doubt  as  to  how  far  the  breach  of  a  covenant 
for  title  is  continuing  in  its  nature.  It  has  been  held  that  where  A.  con- 
veys land  to  B.,  his  heirs  and  assigns,  and  covenants  with  them  for 
tiue,  and  B.  conveys  the  land  to  0.,  0.  cannot  sue  A.  in  respect  of  an 
incumbrance  affectmg  the  land  prior  to  the  latter  conveyance.  Sjgoor  v. 
Oreen,  L.  B.,  9  Ex.  ^.  But  this  decision  is  hardly  consistent  with  the 
cases  of  Kingdon  v.  Nottle,  4  M.  &  S.  53,  and  King  v.  Jones,  Id,  118, 
cited  ante,  p.  690.  In  Spoor  v.  Oreen,  supra,  the  incumbrance  affecting 
the  land  was  a  mining  lease  granted  by  A.,  prior  to  the  conveyance  to  B., 
and  it  was  held  that  uie  breach  was  complete  at  the  time  of  the  convey- 
ance to  B.,  and  that  no  fresh  cause  of  action  arose  on  the  subsequent 
subsidence  of  the  surface,  owing  to  the  working  of  the  mines  prior  to  the 
conveyance  to  G.  Where  the  covenant  was  of  seisin  in  fee,  and  the  pre- 
mises were,  in  fact,  copyhold  of  inheritance,  the  jury  ought  to  find  as 
damage  the  difference  in  value  between  lands  of  each  tenure.  Oray  v. 
Briscoe,  Noy,  142. 

liability  imder  the  Metropolitan  Management  Act,  1862  (25  &  26  Yict. 
c.  102),  s.  77,  to  contribute  to  the  cost  of  paving  a  new  road  adjoining  a 
house  sold,  which  costs  had  been  apportioned  before  sale,  is  not  an  m- 
cumbranoe  on  tiie  property.  Egg  v.  Blaney,  21  Q,  B.  D.  107.  Secus, 
where  a  similar  HabiHty  arises  under  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  150,  257 ;  In  re  Bettesworth  and  Richer,  37  Ch.  D.  535 ; 
though,  until  the  apportionment,  there  is  no  liability  to  pay.  Boor  v. 
Hojakins,  40  Ch.  D.  572. 

On  a  covenant  for  quiet  enjoyment  generally,  it  will  not  support  the 
breach  to  show  a  tortious  disturbance  by  a  stranger ;  for  it  is  only  a  cove- 
nant against  persons  having  lawful  title ;  Dudley  v.  Folliott,  3  T.  B.  587 ; 
2  Wms.  Saund.  178  (8) ;  unless  the  covenant  is  against  disturbance  by  a 
particular  person,  when  it  is  sufficient  to  show  aiw  disturbance  by  him, 
whether  liy  lawful  title  or  otherwise.  Nash  v.  Palmer,  5  M.  &  S.  374. 
So,  where  the  covenant  is  against  disturbance  by  the  lessor,  his  heirs  or 
executors,  it  is  sufficient  to  Siovr  any  disturbance  by  him  or  them.  Forte 
V.  Vine,  2  Boll.  Bep.  21 ;  1  Wms.  Saund.  181  b,  (g).  Thus,  where  the 
lessor  lets  a  seam  of  coal  with  covenant  for  enjoyment  without  molesta- 
tion, &c,,  and  he  afterwards  works  minerals  in  the  stratum  above  the 
coal,  so  as  to  damage  the  coal  mine,  an  action  lies  for  breach  of  covenant; 
though  a  mere  nuisance  by  the  lessor  on  his  own  land  is  not  necessarily 
a  breach  of  such  a  covenant.  SJiaw  v.  Stenton,  2  H.  &  N.  858 ;  27  L.  J., 
Ex.  253.  See  further  Spoor  v.  Oreen,  supra.  Where  the  covenant  is 
for  quiet  enjoyment  against  A.  and  any  other  person  bv  his  means, 
title,  or  procurement,  it  is  sufficient  proof  of  the  breach  to  snow  an  entry 
by  A.'s  wife,  in  whose  name  A.  purchased  jointly  with  his  own.  Butter 
▼.  Swinerton,  Palm.  339.  So,  in  the  case  of  a  covenant  for  quiet  enjoy- 
ment against  all  claiming  by,  from,  or  under  him,  a  claim  of  dower  by 
his  wife  is  a  breach  of  the  covenant.  Gbdb.  333 ;  Palm,  340.  So,  the 
appointee  of  A.,  by  virtue  of  a  power  in  the  making  of  which  A.  con* 
curred,  is  a  person  claimi^  under  'him.  Hurd  v.  Fletcher,  1  Doug.  43 ; 
Carpenter  v.  Parker,  3  0.  B.,  N.  S.  206;  27  L.  J.,  0.  P.  78.  So,  where 
A.,  seised  in  fee,  settled  his  estate  upon  himself  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  and  maae  a  lease,  and  covenanted  for  quiet 
enjoyment  without  interruption  of  the  lessor,  his  heirs  or  assigns,  or  any 
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other  person  claiming  any  estate,  right  or  interest,  by,  from,  or  under 
him,  tne  eldest  son  was  held  to  be  a  person  claiming  under  ihe  lessor. 
EvanB  Y.  Vaughany  4  B.  &  G.  261.  Where  the  covenant  is  that  the  de- 
fendant has  not  done,  permitted,  or  suffered  any  act,  &c.,  the  assenting 
to  an  act  which  the  covenantor  could  not  prevent  is  not  a  breach.  Hobton 
V.  Middleton,  6  B.  &  C.  295;  Thackeray  v.  Wood,  6  B.  &  S.  766;  34  L.  J., 
Q.  B.  226.  But  where  a  mortfi;agee,  who  has  entered  into  a  wirnilftr  cove- 
nant, was  party  to  a  deed  wherebj  the  mortgagor  created  an  incum* 
brance  on  the  mortgaged  land,  this  is  a  breach  of  the  covenant.  See 
Clifford  V.  Hoare,  L.  B.,  9  0.  P.  362.  A  covenant  for  quiet  enjoyment 
"  acquitted  of  all  erants,  rents,"  &c.,  is  broken  by  the  existence  of  a  quit 
rent,  incident  to  tne  tenure,  and  due  to  the  lord  of  the  manor,  though 
none  was  in  arrear  at  the  time  of  the  conveyance.  Hammond  v.  HUt^ 
Comyn,  180.  A  covenant  against  interruption  by  the  vendor,  or  his  act 
or  defaults,  extends  to  arrears  of  quit  rent  due  while  the  vendor  was  in 
possession  and  un^dd  by  him,  though  it  may  have  become  due  before  he 
neld  the  estate.  Howes  v.  Bruskfield,  3  East,  491.  Entry  on  a  lessee  and 
distress  for  land-tax,  due  from  lessor  before  the  demise,  is  not  a  breach  of 
covenant  for  quiet  enjoyment,  without  disturbance  by  the  lessor  or  any 
one  claiming  by,  from,  and  under  him  ;  for  that  is  not  a  claim  under  him, 
but  a  claim  agamst  him.  Stanley  v.  Hayes,  3  Q.  B.  105.  But  semh.  the 
plaintiff  might  have  paid  the  tax  and  sued  for  money  paid.  Vide  aiUe, 
p.  571.  The  entry  of  the  party  claiming  lawful  title  is  not  less  a  breach 
of  covenant  because  the  covenantee,  who  sues,  may  have  instigated  him 
to  enforce  the  claim.  Young  v.  Baincock,  7  0.  B.  310.  Merely  forbidding 
the  plaintiff's  tenant,  A.,  to  pay  his  rent,  is  not  a  breach  of  we  covenant 
for  quiet  enjoyment.  Witchcot  v.  Nine,  Brownl.  &  Qold,  81.  But  a  notice 
by  B.  to  A.  tojpay  his  rent  to  B.,  followed  by  payment,  is  a  breach.  Edge 
y.  Boileau,  16  Q.  B.  D.  117.  It  is  in  every  case  a  question  of  fact  whether 
the  quiet  enjoyment  of  the  land  has,  or  has  not,  been  interrupted,  and 
where  it  has  been  so  interrupted  by  the  acts  of  the  covenantor  or  those 
lawfully  claiming  under  him,  the  covenant  is  broken,  although  neither 
the  title  to  the  land,  nor  the  possession  of  the  land,  is  otherwise  affected. 
Sanderson  v.  Mayor  of  Berwick,  13  Q.  B.  D.  547,  551,  per  C.  A. ;  accord. 
Bohinson  v.  Kilvert,  41  Ch.  D.  88,  97,  per  Lindley,  L.  J.  But  a  mere 
nuisance,  e,g.,  noise  committed  or  allowed  by  the  lessor,  has  been  held 
not  to  be  a  breach  of  the  covenant.  Jenkins  v.  JouJcson,  40  Ch.  D.  71.  A 
1^^  proceeding  interfering,  not  with  the  possession,  but  wilh  a  particular 
mode  of  enjoyment  of  land,  as  its  use  as  a  beershop,  is  not  a  breach  of  the 
covenant.  Dennett  v.  Atherton,  L.  E.,  7  Q.  B.  316,  Ex.  Ch.;  see  Porter  v. 
Drew,  5  C.  P.  D.  143. 

A  covenant  not  to  use  lands  for  certain  specified  trades,  does  not  imply 
a  warranty  that  it  may  be  used  for  all  other  trades.    S.  0. 

In  a  conveyance  of  land  from  A.  to  B.,  A.  covenanted  with  B.  for  title 
and  quiet  enjoyment,  notwithstanding  any  act  or  thing  done  or  suffered 
by  him,  or  any  of  his  ancestors  or  TOedeceesors  in  title :  by  a  subsequent 
decree  in  Chancery,  which  bound  JB.,  altiiough  not  a  party  to  the  suit, 
the  land  was  declared  subject  to  rights  of  common ;  this  decree  was,  in 
the  absence  of  any  actual  disturbance  of  B.  in  his  possession,  held  no 
breach  of  the  covenant  for  quiet  enjoyment;  nor,  in  the  absence  of 
evidence  of  a  grant  of  common  by  A.'s  predecessors  in  title,  was  it  a 
breach  of  the  covenant  for  title.  Howard  v.  MaiUand,  1 1  Q.  B.  D.  695, 
C.  A. 

For  an  instance  of  a  qualified  covenant  for  title,  where^  a  house  is 
granted  with  appurtenances,  as  usually  enjoyed  therewith,  see  Thackeray 
V.  Wood,  supra.    As  to  breach  of  quiet  enjoyment  of  stalls  in  a  theatre, 
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see  Leader  v.  Moody ,  L.  E.,  20  Eq.  145.  As  to  the  effect  of  a  want  of 
title,  which  is  disclosed  by  the  plainti£f  s  deed  of  purchase,  see  Hunt  y. 
WhiU,  37  L.  J.,  Ch.  326. 

A  covenant  in  the  usual  form,  that  '*  the  lessee  paying  the  rent  and 
observing  the  covenants  on  his  part  to  be  observed,  should  peaceably  hold 
and  enjoy  the  said  premises,"  is  an  independent  covenant,  and  non- 
payment of  rent  and  non-observance  of  the  lessee's  covenant  is  no  answer 
to  a  breach  by  the  lessor.  Dawson  v.  Dyer,  5  B.  &  Ad.  584 ;  Edge  v. 
Boileau,  ante,  p.  708. 

The  defendant  granted  the  plaintiff  a  lease  he  had  no  power  to  grant. 
The  plaintiff  obtamed  a  fresh  lease  from  the  person  having  good  title,  and 
in  an  action  against  the  defendant,  on  the  covenant  for  quiet  enjoyment, 
he  was  held  entitled  to  recover  the  difference  in  the  expenses  and  value 
of  the  void  and  of  the  valid  lease.  Lock  v.  Furze,  19  0.  B.,  N.  S.  96 ;  34 
L.  J.,  C.  P.  201 ;  L.  E.,  1  C.  P.  441,  Ex.  Ch.  So,  where  defendant  de- 
mised premises  to  the  plaintiff,  and  covenanted  that  the  plaintiff  should 
occupy  them,  through  the  term,  without  any  interruption  from  the 
defendant,  or  any  person  claiming  under  him,  an  action  of  trespass  was 
brought  against  the  plaintiff  by  C.,  who  claimed  under  the  defendant, 
and  the  plaintiff  gave  notice  of  this  action  to  the  defendant,  but  the 
defendant  took  no  notice  thereof ;  the  plaintiff  then  defended  the  action, 
and  a  verdict  was  recovered  against  him ;  it  was  held,  that  the  plaintiff 
was  entitled  to  recover  against  the  defendant  the  amount  of  the  verdict 
and  costs  he  was  so  compelled  to  pay,  together  with  his  cost  of  defence, 
and  compensation  for  the  loss  of  the  land,  and  the  value  of  a  conservatory 
he  had  erected  on  the  land.  Boljah  v.  Crouch,  L.  E.,  3  Ex.  44.  See  also 
Williams  v.  Burrell,  1  C.  B.  402,  and  Godwin  v.  Francis,  L.  E.,  5  C.  P. 
295,  cited  ante,  p.  474.  Where  there  had  been  no  eviction,  only  such 
damages  were  recoverable  as  the  plaintiff  had  sustained  at  the  date  of  the 
writ.  Child  v.  Stenning,  11  Ch.  D.  82,  C.  A.  In  such  case,  however,  the 
damages  would  now,  under  O.  xxzvi.  r.  58,  ante,  p.  303,  '*  be  assessed 
down  to  the  time  of  assessment.*' 

Where  a  breach  is  not  assigned  in  the  words  of  the  covenant  merely, 
but  goes  on  to  particularize  the  sort  of  breach,  that  alone  must  be  proved; 
Harris  v.  Mantle,  3  T.  E.  307 ;  unless  the  judge  shall  authorize  an 
amendment  on  the  trial  by  stiiking  out  words  of  needless  particularity ; 
ante,  p.  699.  Where  the  breach  of  a  covenant  for  enjoyment  specifies  an 
entiT  and  expulsion  by  the  defendant,  it  is  not  enough  to  prove  a  refusal 
by  the  defenaant  to  let  the  plaintiff  take  possession.  Hawkes  y.  Orion,  5 
Ad.  &  E.  367.  But  where  me  first  part  of  the  breach  contains  the  gist  of 
the  action,  the  plaintiff  need  not  prove  superfluous  matter  of  aggravation. 
Deffell  V.  Brocklehank,  4  Price,  36. 

The  plaintiff  may  assign  a  breach  on  the  implied  covenant  for  quiet 
enjoyment  contained  in  me  word  demise ;  Com.  Dig.  Cov.  (A.  4) ;  Shep. 
Touch.  160;  or  let;  Mostyn  v.  W»  Mostyn  Coal  and  Iron  Co,,  1  C.  P.  D.  145; 
in  a  lease  under  seal  these  words  imply  a  power  to  lease,  and  hence  to 
support  the  action  it  is  not  necessary  that  the  lessee  should  be  actuidlv 
evicted ;  1  Wms.  Saund.  322  a,  (2) ;  but  the  impUed  covenant  ceases  with 
the  estate  out  of  which  the  lease  is  granted.  Adams  v.  Oibney,  6  Bing. 
656 ;  see  Penfold  y.  Abbott,  32  L.  J.,  Q.  B.  67 ;  and  is  restrained  by  an 
express  covenant  for  quiet  enjoyment.  Line  v.  Stephenson,  4  N.  C.  678 ; 
Ex.  Ch.,  5  N.  C.  183 ;  Stannard  y.  Forbes,  6  Ad.  &  E.  572 ;  Dennett  y. 
Atherton,  L.  E.,  7  Q.  B.  316,  Ex.  Ch.  A  warranty  of  the  demise  by  the 
lessor,  is  not  an  implied  covenant,  but  an  express  one,  and  extends  to  the 
whole  term  granted.     Williams  v.  Burrell,  1  C.  B.  402. 

In  a  demise  by  parol  there  is  an  implied  contract  for  quiet  enjoyment. 
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but  not  for  good  title.  Bandy  y.  Cartwright,  8  Exoh.  913 ;  22  L.  J.,  Ex. 
285,  and  xL  note ;  Hall  y.  CUy  of  Londcm  Brewery  Co.,  2  B.  &  8.  737  ;  31 
L.  J.J  a  B.  257.  See  Crou  y.  Warter,  5  W.  N.  1873,  p.  137,  E.  T.,  a  B. 
But,  in  an  agreement  for  a  lease  there  is  no  contract  for  <|met  enjoyment ; 
Brashier  y.  Jackson,  6  M.  &  W.  549 ;  it  is,  howeyer,  an  implied  condition 
that  the  lessor  has  a  good  title  to  let  for  the  proposed  teim,  and  he  is 
liable  for  a  breach  of  this  condition.  Stranka  y.  St,  John,  L.  B.,  2  C.  P. 
376. 

Breach  of  covenant  toyidd  up  posseseion  of  premises  at  end  of  term.'}  A 
coyenant  to  this  effect  is  usually  to  be  found  in  leases ;  but  eyen  in  the 
absence  of  such  a  coyenant,  *'  when  a  lease  is  expired  the  tenant's  reepon* 
sibility  is  not  at  an  end,  for  if  the  premises  are  in  possession  of  an  under- 
tenant, the  landlord  may  refuse  to  accept  the  possession,  and  hold  the 
original  lessee  liable;  for  the  lessor  is  entitled  to  receiye  the  absolute 
possession  at  the  end  of  the  term."  Harding  y.  Crethom,  1  Esp.  57,  per 
Ld.  Kenyon ;  approyed  in  Christy  y.  Tancred,  7  M.  &  W,  127,  130,  per 
Parke,  B.  The  same  rule  applies  in  the  case  of  a  tenancy  under  a  parol 
agreement  for  a  lease.  Henderson  y.  Squire,  L.  R.,  4  Q.  B.  170.  The 
Ifuidlord  is  entitled  to  recoyer  all  the  loss  ne  has  sustained  by  not  being 
put  in  possession  of  the  entire  premises  at  the  end  of  the  term ;  he  is 
entitied  to  a  sum  equiyalent  to  the  rent  he  has  lost,  and  to  the  oosts  of  an 
ejectment  against  an  under-tenant,  who  has  wrongfully  held  oyer.  S.  C. 
So,  the  lessor  may  recoyer  for  damages  occasioned  by  haying  to  compro- 
mise an  action,  by  a  person  (to  whom  he  had  let  in  reyersion),  for  not 
giying  possession,  toother  with  the  costs  of  such  action ;  and  ms  accept- 
ance of  rent  for  the  time  held  oyer  is  no  answer.  Bramley  y.  Chesterden, 
2  G.  B.,  N.  S.  592 ;  27  L.  J.,  0.  P.  23.  As  to  damages  for  not  deliyering 
up  fixtures  at  the  end  of  the  term,  see  Watson  y.  Lane,  ante,  p.  702. 
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By  statute  4  Geo.  2,  c.  28,  s.  1,  in  case  any  tenant  for  life,  lives,  or 
years,  or  other  person  who  shall  come  into  possession  of  any  lands,  tene- 
ments, or  hereditaments,  by,  from,  or  under,  or  by  collusion  with  such 
tenant,  shall  wilfully  hold  oyer  any  lands,  &c.,  after  the  determination  of 
such  term,  and  after  demand  made,  and  notice  in  writing  giyen,  for 
deliyering  the  possession  thereof  by  his  landlord  or  lessor,  or  &e  person 
to  whom  the  remainder  or  the  reversion  of  such  lands,  &c.,  shaU  belong, 
or  his  agent  thereunto  lawfully  authorized,  such  person  so  holding  over 
shall,  for  the  time  he  shall  so  hold  over  or  keep  the  persoil  entitied  out  of 
pHOSsession  of  the  said  lands,  &c.,  pay  to  the  person  so  kept  out  of  posses* 
sion,  his  executors,  administrators,  or  assigns,  at  the  rate  of  double  the 
yearly  value  of  the  lands,  &c.,  so  detained,  iot  so  long  a  time  as  the  same 
are  detained,  to  be  recovered  by  action  of  debt  in  one  of  the  Queen's 
Courts  of  Becord. 

The  landlord  may  also  sue  for  a  breach  of  the  implied  agreement  to 
give  up  possession  of  the  premises  at  the  end  of  the  term.     Vide  supra. 

Proof  of  the  demise."]  Tenants  in  common  could  not  sue  jointly  in  this 
action,  where  there  was  no  joint  demise  by  them.  Wilkinson  y.  HalU  1 
N.  C.  713.    Nor  could  husband  and  wife  sue  jointiy  on  a  parol  demise, 
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by  the  husband  alone,  of  land  whereof  he  is  seised  in  right  of  his  wife, 
but  the  action  must  be  brought  by  the  husband  alone.  Harcouri  v. 
Wyman,  3  Exch.  817.  But  such  misjoinder  is  not  now  material ;  vide 
ante,  pp.  86  et  seq.  A.,  the  lessor  of  defendant,  required  delivery  of  the 
premises  at  Lady-day,  when  the  lease  ended,  and  then  made  a  lease  in 
reversion  to  B. :  defendant  held  over,  and  did  not  recognize  B.  as  land- 
lord :  held  that  A.,  and  not  B.,  was  the  proper  person  to  sue.  Blaichford 
V.  Cole,  5  0.  B.,  N.  S.  614 ;  28  L.  J.,  0.  P.  140.  A  weekly  tenant  is  not 
liable  to  the  action.    Lloyd  v.  Roaheey  2  Gamp.  453. 

Proof  of  the  determination  of  the  term,  and  of  the  demand.']  In  general, 
the  determination  of  the  term  will  be  proved  by  evidence  of  the  service 
of  a  notice  to  quit  upon  the  defendant ;  and  if  such  notice  be  proved,  it 
will  not  be  necessary  to  show  a  demand ;  for  the  notice  includes  a  demand. 
Wilkinson  v.  Colley,  5  Burr.  2694.  A  notice  to  quit,  containing  a  threat 
of  requiring  double  rent  on  refusal,  is  sufficient.  S.  0.  As  to  proof  of 
the  notice  or  demand,  see  ante,  pp.  8,  14,  and  cases  cited  post,  Action  for 
recovery  of  land, — By  landlord.  The  statute  requires  it  to  be  in  writing. 
Where  the  defendant  has  held  over  after  the  determination  of  a  term 
certain,  a  demand  in  writing  of  the  possession  must  be  proved ;  but  it 
need  not  appear  that  the  demand  was  made  immediately  upon  the  expira- 
tion of  the  tenancy ;  Cobb  v.  Stokes,  8  East,  361 ;  though  the  plamtiff 
will  only  be  entitled  to  the  double  value  from  the  time  of  the  demand 
made.  And  where  the  rent  is  reserved  quarterly,  and  the  demand  is 
made  in  the  middle  of  the  quarter  after  the  expiration  of  the  tenancy,  the 
plaintilE  cannot  recover  the  single  rent  for  the  antecedent  fraction  of  tho 
quarter.  S.  C.  Where  the  notice  was  served  upon  a  tenant,  a  feme  sole, 
who  married  before  the  expiration  of  the  year,  it  was  held  that  the  land- 
lord might  maintain  debt  against  the  husoand,  without  making  a  demand 
of  the  possession  from  him ;  and  that  in  such  action  it  was  not  necessary 
to  join  the  wife  for  conformity.  Lake  v.  Smith,  1  N.  B.  174.  A  person 
appointed  by  the  Court  of  Chancery  to  receive  the  rents  and  profits  of  the 
estate,  is  a  sufficient  agent  within  tiie  statute  to  make  the  demand  in  his 
own  name.  Wilkinson  v.  Colley,  supra.  Where  a  trustee  joined  with 
cestui  que  trust  in  a  mortgage  to  the  plaintiff,  and  aU  parties  joined  in 
appointing  G.  to  be  the  agent  and  attorney  of  the  cestui  que  trust  to  demand 
and  collect  rent,  to  give  notice  to  quit,  &c.,  and  to  do  everything  that  the 
cestui  que  trust  could  have  done  before  the  mortgage,  it  was  held  that  Or. 
was  authorised  to  demand  within  the  statute.  Poole  v.  Warren,  8  Ad.  & 
E.  582. 

Value,']  In  estimating  the  value,  only  the  land  and  its  real  easements 
and  appurtenances  can  m  included.  Thus,  where  the  owner  of  a  mill  let 
part  of  it  to  the  defendant,  with  the  use  of  the  revolving  shaft  of  a  steam- 
ei^^e,  which  passed  through  the  part  demised,  at  an  entire  rent,  the 
v^ue  of  the  power  was  excluded.  Bobinson  v.  Learoyd,  7  M.  &  W.  48. 
G(enerally  speaking,  the  rent,  if  a  rack-rent,  will  represent  the  value ;  but 
the  unwillingness  of  the  tenant  to  quit  may  sometimes  be  evidence  of  a 
greater  value. 

Defence. 

It  has  been  usual  in  this  action  to  traverse  the  specific  allegations  in 
the  statement  of  claim ;  but  as  the  action  is  in  the  nature  of  a  penal  one, 
it  has  been  suggested  that  tiie  plea  of  not  guilty  by  statute  {post,  p.  718) 
is  sufficient  to  put  the  plaintiff  on  proof  of  the  whole  statement  of  claim  • 
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See  •ToRM  t.  WiUiaiM,  4  M.  &  W.  375.     Coidra,  CaMeman  t.  Hidt»,  2  M. 
&  Eob.  422,  for.  Coleridge,  J.,  pott,  p.  718. 

The  defendant  maj  alio v  that  the  plaintiff  has  waived  the  notioe  to  quit 
or  demand  of  poraeasion,  and,  where  the  pUintiff  has  accepted  rent  due 
from  the  defendant  after  the  expiration  of  notice  to  quit,  it  \a  a.  queetion 
for  the  juiT  whether  such  rent  wa«  received  in  part  aatiefactiun  of  the 
doahle  value,  or  as  a  waiver  of  it.  Ryail  v.  Rich,  10  East,  52.  Such 
waiver  need  not  be  specially  pleaded.  Rawlineon  v.  Marriott,  16  L.  T., 
N.  S.  207,  Mellor,  J.  Where  the  landlord  declared  in  debt,  firat  for  the 
double  value,  and  secondly  for  use  and  occupation,  and  the  tenant  pleaded 
nil  debft  to  the  firat  count,  and  a  tender  of  the  single  rent  before  adion 
brought  to  the  second,  and  paid  the  monev  into  court,  which  the  plaintiff 
took  out  of  court,  and  proceeded  ;  it  was  held  that  this  was  no  waiver  of 
tie  plaintiffs  right  to  the  double  value,  so  as  to  be  ground  of  non-suit, 
but  that  it  was  a  case  to  go  to  the  juiy,  and  that  the  plaintiffa  going  on 
with  the  action,  after  taking  the  single  rent  out  of  court,  was  evidenc«  to 
show  that  he  did  not  mean  to  waive  his  claim  for  the  double  value,  buttfl 
take  the  single  rent^pro  tanto  only.  Ri/ali  v.  Rich,  »ujira,  A  recovery  of 
possession  in  an  action  is  no  waiver  of  the  landlord's  right  to  the  double 
value  for  the  time  between  the  expiration  of  the  notioe  to  quit  and  the 
time  of  rocovoring  possession.  Souhby  v.  Neoxng,  9  East,  310.  A  tenant 
who  holds  over  under  a  fair  claim  of  right  will  not  be  considered  ss 
wilfully  holding  over  within  the  statute,  though  it  may  appear  eventually 
that  ho  had  no  right.  Wright  v.  Smith,  a  Esp.  203.  A  tenant  who, 
during  proceedings  as  to  the  validity  of  a  devise  made  by  the  lessor,  held 
over  after  a  notice  to  quit  from  the  devisee  to  whom  he  had  in  ihe  first 
instance  attorned  and  paid  rent,  was  held  not  to  have  made  himself  liable 
to  a  claim  for  double  value  after  the  validity  of  the  devise  had  been  esta- 
blished. Svnv/en  v.  Bacon,  6  H.  &  N.  184,  846 ;  30  L.  J.,  Ei.  33,  a68. 
"Where  the  action  is  aeainst  co-tenants,  a  statement  by  one_,  on  receipt  of 
notice  to  quit,  that  ''he  has  nothing  to  do  with  the  l^d,"  is  not  evidencu 
in  his  favour  to  show  that  hia  holding  was  not  wilful;  but  if  one  oSer 
to  give  up  the  land,  and  the  other  alone  holds  out,  it  is  doubtful  whether 
the  action  will  lie  against  both.     Birat  v.  Horn,  6  M.  £  W.  393. 

StattOe  of  Limitationi.']  This  double  value  being  in  the  nature  of  a 
penalty,  can  only  be  recovered  within  two  years  of  uie  time  the  cause  of 
action  accrued.    3  &  4  "Will.  4,  c.  42,  s.  3,  poit,  p.  718. 


ACTION  FOR  DOUBLE  RENT. 


By  stat.  11  Geo.  2,  o.  19,  e.  16,  if  any  tenant  shall  give  notice  of  his 
intention  to  quit  the  premises  holden  by  him,  at  a  time  mentioned  in  eudi 
notice,  and  shall  not  accordingly  deliver  up  the  possession  tliereof  at  ths 
time  in  siich  notice  contained,  then  such  tenant,  his  executors  or  adminis- 
trators, shall  thenceforward  pay  to  the  landlord  double  the  rent  or  Bom 
which  iiQ  should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered 
at  the  i^aiiie  times  and  in  the  same  manner  as  the  single  rent  or  sum, 
boforo  the  giving  of  such  notioe,  could  be  levied,  &o. ;  and  sudi  double 
rent  or  sum  shall  continue  to  be  paid  during  'all  the  time  such  tenaoli 
shall  uontinue  in  possessiou.  The  action  has  usually  been  in  Uie  form  of 
debt. 
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Tlie  notice  mentioned  in  this  statute  need  not  be  in  writing,  at  least 
where  the  tenant  holds  under  an  oral  demise ;  Timmins  y.  Jtowlinson,  3 
Burr.  1603 ;  but  it  must  give  a  fixed  time  for  (quitting ;  thus,  a  notice  to 
quit  **  as  soon  as  the  tenant  can  get  another  situation"  does  not  render 
him  liable  on  this  statute,  though  he  has  got  another  situation.  Farrana: 
y.  Elkington,  2  Gamp.  591.  Tne  statute  only  applies  to  those  cases  in 
which  the  tenant  has  the  power  of  determining  nis  tenancy  by  a  notice, 
and  actually  ^yes  a  yalid  notice  sufficient  to  determine  it.  JohnsUme  y. 
Hudleatone,  4B.  &  0.  922.  It  was  held  by  Best,  0.  J.,  that  this  action 
did  not  lie  against  a  weekly  tenant.  Sullivan  y.  Bishop,  2  0.  &  P.  359. 
This  decision  was,  howeyer,  a^;ainst  his  own  yiew,  and  in  deference  to  the 
decision  of  Ld.  EUenborough  m  Lloyd  y.  Boaheey  ante,  p.  711,  which  was, 
howeyer,  a  claim  for  double  value,  and,  it  seems,  haying  regard  to  the 
difference  in  the  two  statutes,  that  the  decision  in  Sullivan  y.  Bishop, 
supra,  is  incoirect.    See  BuUen  on  Distress,  116,  n. 

This  action  is  not  in  the  nature  of  a  penalty. 


ACTION  ON  BOND. 


The  statement  of  claim  either  states  only  the  penal  part  of  the  bond,  as 
in  the  case  of  common  money  bonds,  or  sets  out  also  tne  special  conditions 
and  alleges  breaches.  The  allegation  of  breaches  is  obligatory  on  the 
plaintiff  by  stat.  8  &  9  Will.  3,  c.  11,  s.  S,  eitiher  in  tiie  statement  or  reply, 
by  way  of  assignment,  which  is  trayersable,  or,  in  certain  cases,  by  way 
of  suggestion,  which  is  not  trayersable,  but  must  be  proyed  in  order  to 
obtain  an  assessment  of  damages.  Neither  the  J.  Acts,  1873,  1875,  nor 
the  Rules,  1883,  materially  affect  the  procedure  on  bonds.  Where  breaches 
are  not  assigned  in  the  statement  of  claim,  the  defendant  must  now  set 
out  the  conotition  as  part  of  his  defence,  if  he  intends  to  plead  ^rformance. 
Where  issue  is  joined  on  the  alleged  breaches,  the  proof  will  of  course 
depend  on  the  allegations  trayersea.  Where  breaches  are  suggested,  then 
the  eyidence  will  oe  as  on  a  writ  of  inquiry,  except  that  the  truth  of  the 
breaches,  as  well  as  the  damages,  will  then  haye  to  be  inquired  into,  and 
thereupon  the  defendant  may  controyert  the  breaches  or  any  of  them ;  but 
he  cannot  show  excuse  of  performance,  for  that  might  haye  been  pleaded 
by  him  at  first.  See  Canterbury,  Archbishop  of  y.  Robertson,  1  Cr.  &  M. 
690 ;  Webb  y.  James,  8  M.  &  W.  645. 

Where  the  breaches  haye  been  suggested  after  judgment  for  the  plaintiff, 
it  will  be  necessary  to  giye  some  eyidence  that  the  bond  produced,  and 
in  which  the  conditions  are  contained,  is  the  same  as  that  on  which  judg- 
ment has  been  obtained ;  for  this  purpose  it  will  be  sufficient  if  the  soh- 
oitor  for  the  plaintiff  testify  that  the  bond  produced  is  the  instrument 
deliyered  to  him  to  bring  the  action  on,  and  tnat  he  knows  of  no  other  of 
the  same  date,  and  the  bond  need  not  be  strictly  proyed.  Hodgkinson  y. 
Marsden,  Peake,  Ey.  5th  ed.  287 ;  2  Gamp.  122.  Where  the  defendant 
on  oyer  set  out  tiie  condition,  which  was  for  performance  of  coyenants  in 
an  indenture  of  lease,  and  pleaded  a  plea  of  judgment  recoyered,  on  which 
there  was  judgment  for  the  plaintiff ;  on  the  execution  of  the  writ  of  in- 
quiry, Ld.  Kenyon  ruled  that  it  was  not  necessary  to  proye  the  execution 
of  the  lease,  as  the  defendant  was  estopped  from  denying  it.  Collins  y. 
Eybct,  1  Esp.  157.  If  the  defendant  let  judgment  fp  by  default,  and  the 
plaintiff  thereupon  make  his  suggestion  of  breaches  m  which  he  sets  out 
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the  condition  of  the  bond,  which  appears  to  be  for  the  perfonnance  of  an 
award,  or  of  articles  of  agreement,  or  the  like,  the  plaintiff  nrnst  prove 
the  condition  of  the  bond,  the  award,  indenture,  or  articles,  as  well  as  the 
breaches  suggested.  Edward*  y.  Stone,  coram  Lawrence,  J.,  1  Wms. 
Saund.  68/(1).  But  where  the  breaches  are  oMigned^  and  not  denied, 
the  truth  of  them  is  not  in  issue. 
As  to  stamps  on  bonds,  vidt  ante,  p.  243. 

LamaffeBJ]  The  jury  are  to  find  nominal  damages  and  costs,  as  well  as 
damages  on  the  breaches,  but  the  plaintiff  cannot  recover  more  than  the 
amount  of  the  penalty  and  costs.  Wilde  y.  Clarkion,  6  T.  B.  303;  Bram- 
combe  y.  Scarbrough,  6  Q.  B.  13. 

Where  a  certain  sum  is  due  from  A.  to  B.,  and  they  agree  that  A.  shall, 
in  satisfaction  thereof,  pay  a  lesser  sum  on  a  given  OEiy,  and  in  de&ult  of 
pa^rment,  the  whole  ongmal  debt  shall  at  once  become  payable,  B.  is 
entitled  on  default  to  recover  the  debt.  Hudrnm  v.  Thompeon,  L.  B.,  4 
H.  L.  1.  So  where  the  debt  is  to  be  repaid  by  instalments,  and  the  whole 
to  become  payable  on  default  in  payment  of  one  instalment.  ProUdor 
Endowment,  ike,  Co,  v.  Oricey  6  Q.  B.  D.  692,  C.  A. ;  Wallingford  v. 
Mutual  Society,  5  Ap.  Ca.  686,  D.  P. 


Defence, 

Denial  of  execution,']  This  defence  has  the  same  effect  as  in  actums  on 
covenants,  as  to  whicn  see  ante,  p.  682. 

The  defendant  may  be  sued  oy  the  name  in  which  he  executed  the 
bond ;  but  he  may  also,  it  seems,  be  sued  by  his  real  name ;  for  where 
the  writ  was  against  W.  B.,  and  the  dedarauon  called  him  '*  W.  F.  B., 
sued  by  the  name  of  W.  B.,"  and  the  bond  was  executed  by  the  defen- 
dant, W.  F.  B.,  in  the  name  of  W.  B.,  bv  which  he  was  then  known,  it 
was  held  no  variance ;  and  it  was  also  hdid  that,  if  the  wrong  name  had 
avoided  the  bond,  it  should  have  been  specially  pleaded,  ^[illiams  v. 
Bryant,  5  M.  &  W.  447. 

Alteration  of  the  bond,"]  The  cases  relating  to  the  alteration  of  bonds 
are  collected  with  those  relating  to  simple  contracts,  ante,  pp.  681  et  eeq. 

Payment,']  Payment  before  the  day  fixed  for  it  was  always  evidence  of 
a  plea  of  payment  at  the  day.  B.  K".  P.  174.  But  before  stat.  4  &  5 
Anne,  c.  3  (c.  16,  Buff.),  s.  12,  payment  after  the  day  fixed«  or  at  a  dif-^ 
ferent  place  from  that  fixed,  was  not  pleadable  in  bar.  By  that  Act, 
payment  of  principal  and  interest,  due  on  a  mere  money  bond,  made 
before  action,  is  a  bar,  though  not  made  exactly  according  to  the  condi- 
tion. A  tender  without  acceptance  after  the  day  is  not  wit£in  the  statute, 
and  therefore  no  bar.  UnderhiU  v.  Matthews,  B.  N.  P.  171.  But  seei^er 
Abbott,  C.  J.,  in  Murray  v.  Stair,  El,  of,  2  B.  &  0.  92.  Though  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  did  not  apply  to  specialties,  yet 
the  defendant  might,  if  the  deed  were  twenty  years  old,  and  there  had 
been  no  payment  of  interest  or  acknowledgment  of  liability  within  that 
period,  have  pleaded  solvit  ad  diem,  and  relied  upon  the  presumption  of 
payment  arismg  from  lapse  of  time.  But  if  there  had  oeen  any  such 
payment  of  interest  or  acknowledgment,  after  the  day  appointed  for  the 
payment  of  the  money,  though  upwards  of  twenty  years  had  elapsed 
since  the  payment  or  acknowledgment,  the  defenoant  could  not  avail 
himself  of  this  presumption  of  payment,  under  the  plea  of  solvit  ad  diem,^ 
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though  he  might  under  the  plea  of  solvit  po$t  diem,  giyen  by  the  statute 
4  &  6  Anne,  c.  3,  ante,  p.  714.  Moreland  v.  Bennett,  Str.  652 ;  B.  N.  P. 
174;  see  further,  on  presumption  of  payment,  ante,  pp.  37,  38. 

In  an  action  on  a  common  money  bond  or  on  an  annuily  bond,  it  rests 
on  the  defendant  to  proye  a  defence  of  payment,  although  such  defence  is 
in  fact  a  denial  of  the  breach  of  the  condtition.  Penny  y.  Foy,  8  B.  &  C. 
8,  13. 

Accord  and  saiisfactionJ]  Accord  and  satisfaction,  though  not  a  good 
le^  defence  to  an  action  on  a  bond,  is  good  in  equity.  Wehb  y.  Hewitt, 
3  K.  &  J.  438 ;  Steede  y.  Steede,  22  Q.  B.  D.  537.  But  accord  and  satis- 
faction with  a  joint  obligee  is  no  defence,  unless  ti[ie  presumption  be  re- 
butted that  the  money  was  adyanced  by  the  obligees  as  tenants  in  common 
and  not  as  joLQt  tenants.    S.  C. 

Fravd,"]     Vide  ante,  p.  633. 

Staiutea  of  Limitations,']     Vide  ante,  pp.  684  et  seq. 


ACnON  ON  EEPLEVIN  BOND. 

The  procedure  in  granting  repleyin  bonds  is  now  regulated  by  the 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  Part  yi. 

By  sect.  134,  the  powers  and  responsibilities  of  sheriffs  with  respect  to 
repleyin  bonds  and  repleyins  haye  ceased,  and  the  county  court  registrar 
of  the  district  in  which  the  distress  was  taken  is  authorized  to  '*  approye 
of  "  repleyin  bonds,  to  grant  repleyins,  and  to  issue  all  necessary  process 
in  relation  to  them,  to  to  executed  by  the  high  bailiff.  By  sects.  1^,  135, 
the  registrar,  at  the  instance  of  the  party,  takes  security  (in  a  bond  with 
sureties,  sect.  108  {infra),  or  apecumary  deposit,  sect.  109),  conditioned  to 
commence  an  action  in  the  High  Court,  within  a  week  after  the  date  of 
the  security,  and  to  prosecute  it  with  effect  and  without  delay,  and  (un- 
less judgment  be  by  default)  to  proye  to  such  court  that  the  obligor  had 
good  ground  for  beheying  either  that  the  title  to  some  hereditament,  toll, 
market,  &ir,  or  franchise  was  in  question,  or  that  the  rent  or  damage 
exceeded  20^.,  and  to  make  return  of  the  goods,  if  the  return  be  ad- 
judged. 

Sect.  136  proyides  for  prosecuting  the  suit  in  the  counts  court  on  a  like 
security,  witn  a  condition  to  prosecute  it  within  one  month  with  effect  and 
without  delay,  and  to  make  return,  &c. 

By  sect.  137,  the  defendant  may  remoye  a  repleyin  suit  out  of  the  county 
court  by  certiorari  on  giying  security,  by  like  bond,  or  by  deposit  (ss.  108, 
109),  approyed  of  by  a  master  of  the  Supreme  Court,  to  "  defend  with 
effect "  and  (except  in  case  of  discontinuance,  non  pros,  or  nonsuit)  to 
proye  that  he  haa  good  ground  for  beUeying  either  tnat  the  title  to  some 
nereditament,  toll,  &c.,  was  in  question,  or  that  the  rent  or  damage,  in 
respect  whereof  the  distiress  was  taken,  exceeded  20/. 

By  sect.  108,  the  security  is  in  the  form  of  a  bond  with  sureties  "  to 
the  other  party  or  intended  party  in  the  action  or  matter : "  the  court  in 
which  the  action  is  brought  may,  by  order,  giye  such  relief  to  the  obligors 
as  may  be  just,  which  sludl  haye  the  effect  of  a  defeasance  of  the  bond. 

By  County  Court  Bules,  1889,  0.  xxix.,  r.  3,  *'the  bond  shall  be 
executed  in  the  presence  of  the  judge  or  registrar,  or  of  a  commissioner 
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to  adminiBter  oaths,  or  the  derk  to  the  registrar  authorised  to  take  affi- 
davits." 

By  the  C.  L.  P.  Act,  1860,  ss.  23,  24,  the  plaintiff  in  replevin  miglit, 
in  answer  to  an  avowry,  pay  money  into  court,  and  such  payment  did 
not  work  a  forfeiture  of  the  bond.  These  sections,  however,  are  re- 
pealed by  stat.  46  &  47  Yict.  c.  49 ;  and  the  Rules,  1883,  do  not  make  any 
provision  for  such  payment  into  court  in  replevin,  as  O.  xxii.  rr.  1,  9, 
ante^  pp.  75,  76,  do  not  apply.  It  seems,  therefore,  tltat  thispractice  is  no 
longer  m  force,  for  it  is  not  retained  by  the  saving  in  46  &  47  "Vict.  c.  49,  s.  5, 
or  by  O.  Izzii.  r.  2,  ante,  p.  1,  n. ;  see  Whaley  v.  Buafidd^  32  Ch.  D.  123, 
132,  C.  A. ;  Hume  v.  Somerton,  25  Q.  B.  D.  239.  A  new  procedure, 
where  goods  are  detained  under  a  Uen,  is  given  by  0. 1.  r.  8. 

The  above  provisions  in  the  County  Courts  Act,  1888,  entirely  extin- 
guish the  functions  of  the  sheriff  in  replevin,  and  are  much  more  exten- 
sive than  the  provisions  of  the  original  County  Courts  Act,  1846  (9  &  10 
Vict.  c.  95),  88.  119—121.  They  closely  follow  the  County  Courts  Act, 
1856  (19  &  20  Vict.  c.  108),  ss.  63—71. 

Denial  of  execution.l  This  defence  only  puts  in  issue  the  due  execution 
of  the  bond  by  the  defendants.     Vide  ante,  p.  682. 

The  forms  of  bond  prescribed  by  the  Coimty  Court  Bules,  1889,  are  pro- 
vided in  the  Appendix  thereto.  Forms,  Nos.  244,  245.  O.  xxix.,  r.  3,  ante, 
p.  715,  requires  the  bond  to  be  attested,  and  as  these  rules  were  made  under 
the  powers  conferred  by  the  County  Courts  Act,  1888,  s.  164,  it  seems 
that  attestation  is  necessary  to  the  validity  of  the  bond,  and  it  musttiiere- 
fore  in  general  be  proved  by  the  evidence  of  the  attesting  witness.  Vide 
ante,  p.  131. 

The  approval  of  the  security  by  the  county  clerk,  or  other  officer,  is  re- 
cited in  the  bond,  and  is,  therefore,  it  seems,  admitted  by  the  obligors. 

The  bond  requires  no  stamp :  vide  ante,  p.  244. 

Forfeiture  of  the  bond,"}  Where  the  bond  is  to  prosecute  in  a  superior 
court,  the  defendants  may  have  to  show,  besides  the  due  prosecution  of 
the  replevin  suit,  &c.,  that  the  plaintiff  in  replevin  satisfied  the  court  at 
the  tnal  (if  there  were  one)  that  he  had  good  ground  for  belief  that  title 
was  in  question,  or  that  the  rent  or  damage  exceeded  20/.  For  this  pur- 
pose, it  should  seem  that  the  plaintiff  in  the  replevin  suit  should  prove  or 
produce  some  declaration  or  certificate  to  that  effect  by  the  judge  who 
tried  it.  See  Tunnicliffe  v.  Wilmot,  2  Car.  &  K.  626,  where  the  certificate 
was  refused  by  Patteson,  J.,  on  particular  grounds;  see  post.  Action  of 
replevin, — Damages, 

With  regard  to  the  prosecution  with  effect  and  without  delay,  the  old 
decisions  appear  to  apply.  Thus  to  prosecute  "  with  effect"  means  to  a 
"not  unsuccessful  termination."  Jackson  v.  Haiison,  8  M.  &  W.  477; 
acc<yrd,  Tummons  v.  Ogle,  6  E.  &  B.  571 ;  25  L.  J.,  Q.  B.  403.  The  obli- 
gation to  prosecute  **  witiiout  delay"  is  broken  by  not  proceeding  with 
due  diligence,  though  the  suit  is  not  thereby  determined.  Harrison  v. 
Wardle,  5  B.  &  Ad.  146.  And  it  is  no  defence  that  the  delay  was  justified 
by  the  practice  of  the  court,  or  by  successive  orders  for  tune  to  deliver 
statement  of  claim ;  but  the  jury  may  find  delay  notwithstanding.  Oewt 
V.  Cutta,  11  Q.  B.  288.  The  abatement  of  the  suit  bv  death  of  the  dis- 
trainee is  a  sufficient  excuse.    Morris  v.  Matthews,  2  Q.  B.  293. 

Damages.']  The  verdict  is  taken  for  the  amount  of  the  penalty ;  and 
this,  it  seems,  with  costs  of  suit,  still  limits  the  amount  that  can  be  after- 
wards actually  recovered  from  the  defendants.  Branscombe  v.  Scarbrough, 
6  Q.  B.  13. 
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ACTION  FOE  PENALTY. 

ActionB  on  statutes  for  penalties  have  been  usually  in  the  form  of 
actions  of  debt.  In  some  cases  that  form  is  prescribed  by  the  statute ;  in 
other  cases,  where  no  form  is  specified,  the  penalty  has  lieen  treated  as  a 
statute  debt  when  incurred,  though  not  strictly  r^erable  to  any  contract. 
In  the  statement  of  the  offence  it  is  sometimes  necessary  to  allege  a  con- 
tract, and  such  contract  must  then  be  proved  as  laid.  Bat  variances 
in  such  actions  are  amendable,  and  will  be  amended  where  justice 
requires. 

In  an  action  of  debt  on  a  penal  statute  the  general  evidence  for  the 
plaintiff  is — ^proof  of  the  commission  of  the  act  upon  which  the  penalty 
nas  accrued,  and  if  a  time  be  limited  by  the  statute  for  brining  the 
action,  proof  that  the  action  was  brought  within  the  time.  Evidence  of 
the  locality  of -the  cause  of  action  is  no  longer  material  at  the  trial,  unless 
otherwise  provided  by  the  statute  imposing  the  penalty,  or  unless  tiie 
action  is  on  a  statute  prior  to  21  Jao.  1,  c.  4.  Vials  ante,  pp.  93,  94,  and 
post,  p.  718. 

As  to  the  ontu  of  proof,  where  the  penalty  arises  from  the  commission 
of  an  act  without  l^;al  qualification,  the  existence  of  which  qualification 
is  peculiarly  within  the  knowledge  of  the  defendant,  vide  ante,  pp.  94 
et  ee^.  In  a  penal  action  under  an  old  Act  for  exercising  a  trade,  wimout 
having  served  an  apprenticeship,  the  plaintiff  was  not  compelled  to  prove 
tiiat  l£e  defendant  iised  the  trade  all  the  time  laid  in  the  declaration :  it 
being  averred  that  he  forfeited  408.  for  each  month.  Powell  v.  Farmer , 
Peake,  57.  In  Hodkinson  v.  MayeVy  6  Ad.  &  E.  194,  it  was  held  that  an 
attorney,  who  practised  in  a  county  court,  after  having  omitted  for  a  year 
to  take  out  his  certificate,  was  not  liable  to  penalties  under  statute  12 
Gheo.  2,  c.  13,  s.  7,  as  a  person  practising  in  the  county  court,  without 
having  been  legally  admitted  according  to  stat.  2  Oeo.  2,  c.  23.  A  person, 
being  deputy  clerk  of  the  peace,  and  acting  as  attorney,  was  not  liable  to 
peniJties  under  22  Qeo.  2,  c.  46,  s.  14,  if  he  abstained  from  the  actual 
exercise  of  his  office.    Faulkner  v.  Chevell,  10  Ad.  &  £.  76. 

The  crown  alone  can  sue  for  the  penalty  where  the  statute  does  not  say 
who  shall  recover  it,  unless  an  interest  therein  is  given  to  some  person  by 
the  statute,  expressly  or  by  sufficient  implication,  as  if  it  be  created  for  the 
benefit  of  a  party  grieved.  Clarke  v.  Bradlaugh,  8  Ap.  Ca.  354,  D.  P. 
It  is  not  necessary  to  prove  an  authority  from  tiie  crown  or  the  person 
entitled  to  the  penalties.  Cole  y.  CouUtm,  2  E.  &  £.  695 ;  29  L.  J.,  M.  0. 
125.  A  corporation  cannot  maintain  the  action  unless  empowered  to  do 
so  by  statute.     Bt.  Leonards,  Chtardiane  o/v.  Franklin,  3  0.  P.  D.  377. 

Evidence  of  commencement  of  the  action,"]  The  writ  is,  in  all  cases,  the 
commencement  of  the  action,  and  the  statement  of  claim  will  show  the 
day  on  which  it  is  issued ;  but  where  the  writ  has  been  renewed,  strict 
proof  of  the  continuance  of  the  writ  is  requisite.  Vide  ante,  p.  643. 
Where  the  writ  is  dated  on  the  day  on  which  the  penalty  was  incurred, 
evidence  is  admissible  to  prove  that  it  issued  after  the  cause  of  action 
accrued.  Clarke  v.  Bradlaugh,  8  Q.  B.  D.  63,  0.  A.,  reversed  in  D.  P.,  8 
Ap.  Ca.  364,  on  another  ground. 

^y  31  Eliz.  c  5,  s.  5,  actions  or  suits  for  forfeitures  on  a  penal  statute, 
limited  to  the  Queen,  must  be  brought  within  two  years  after  the  cause 
of  action ;  and  actions  for  penalties  given  to  a  common  informer,  suing 
qui  tam^  must  be  brought  within  one  year.    In  Dyer  v.  Best,  L.  B.,  1  Ex. 
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152,  oyerrulin^  Calliford  y.  Blawfordy  1  Show.  353,  this  Bection  -was  held 
to  limit  an  action  for  a  penalty,  brought  by  an  informer  suing  for  himself 
alone,  to  one  year ;  this  decision  was,  howeyer,  disapproyed  by  Bram- 
well,  L.  J.,  \n.B6bifk»on  y.  CurreVf  7  Q.  B.  D.  465,  471. 

By  3  &  4  Will.  4,  c.  42,  s.  3,  all  actions  for  penaltiee,  damages,  or  sums 
of  money  ^yen  by  existing  or  future  Acts  to  parties  grieyed,  must  be 
brought  within  two  years  after  the  cause  of  action.  An  officer  of  the 
Goldsmiths'  Companj[  suing  for  penalties  imder  statute  7  &  8  Yict.  c.  22, 
«.  3,  is  not  a  party  grieyed  within  this  Act.  Robinson  y.  Currey^  7  Q.  B. 
D.  465,  0.  A. 

Evidence  of  locality  of  the  cause  of  adionJ]  Formerly,  in  an  action 
upon  a  penal  statute,  the  plaintiff  must  in  general  haye  proyed  that  the 
cause  of  action  arose  in  the  county  in  wmch  the  yenue  was  laid ;  see 
31  Eliz.  c.  5,  8.  2 ;  21  Jac.  1,  c.  4,  ss.  1,  2 ;  Tidd,  Prac  431.  The  31  Eliz. 
c.  5,  s.  2,  was,  howeyer,  repealed  by  stat  42  &  43  Yict.  c.  59,  and  21  Jac  1, 
c.  4,  88.  1,  2,  does  not  apfuy  to  penal  actions  giyen  by  subsequent  statutes. 
HiM  case,  1  Salk.  372 ;  Barber  v.  Tihon,  8  M.  &  8.  429,  438 ;  1  Wma. 
Saund.  312  5(1).  But  where  a  statute  which  expired  before  21  Jac.  1 
was  renewed  by  one  subsequent  to  that  date,  it  was  held  to  be  within  21 
Jac.  1,  c.  4.  8hipman  y.  jSenbeat,  4  T.  B.  109.  Stat.  21  Jac.  1,  c  4, 
88.  1,  2,  does  not  apply  to  actions  by  parties  grieyed  who  sue  for  a  penalty 
giyen  to  them,  but  omy  to  common  informers.  Fife  y.  Bousfi^d,  6  Q.  B. 
100.  Therefore,  debt  lor  extortion  against  a  pound  keeper,  under  1  &  2  P. 
&  M.,  c.  12,  is  not  local.  S.  C. ;  Pope  y.  Davie,  2  Taunt.  252.  '  This 
defence  can  be  raised  under  the  general  issue  by  statute :  21  Jac.  1,  c.  4, 
8.  4,  vide  infra. 


Defence, 

By  21  Jac.  1,  c.  4,  s.  4,  <'if  any  information,  suit,  or  action  shall  be 
brought  or  exhibited  agamst  any  person  or  persons,  for  any  offence  com- 
mitted or  to  be  committed  against  the  form  of  any  penal  law,  either  by  or 
on  the  behalf  of  the  king,  or  by  any  other,  or  on  behalf  of  the  king  and 
any  other,  it  shall  be  dwful  for  such  defendants  to  plead  the  general 
issue,  that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  giye  such 
special  matter  in  eyidence  to  the  jury  that  shall  tiy  the  same,  which 
matter,  being  pleaded,  had  been  a  good  and  sufficient  matter  in  law  to 
haye  dischargea  the  said  defendant  or  defendants,  against  the  said  infor- 
mation, suit,  or  action,  and  the  said  matters  shall  be  then  as  ayailable  to 
him  or  them,  to  all  intent  and  purposes,  as  if  he  or  they  had  sufficiently 
pleaded,  set  forth,  or  alleged  the  same  matter  in  bar  or  discharge  of  such 
information,  suit,  or  action."  This  right  to  plead  not  guilty  by  statute  is 
reseryed  by  Bules,  1883,  0.  xix.  r.  12,  ante,  p.  301;  oy  uat  rule,  that 
defence  shall  haye  the  samie  effect  as  it  before  lutd. 

O.  xxi.  r.  19,  ante,  p.  302,  requires  the  defendant,  when  relying  on  the 
aboye  section,  to  insert  in  the  margin  of  the  defence  the  words  *'  By  Stat. 
21  Jac.  1,  c.  4  (Public  Act),  s.  4,"  otherwise  such  defenoe  will  be  taken 
not  to  haye  been  pleaded  by  yirtue  of  the  statute.  See  farther  on  Ihis 
rule,  postf  Part  HL,  Actions  against  constables. 

This  section  applies  to  actions  on  statutes  subsequent,  as  well  as  prior, 
to  its  being  passed.  Spencer,  EL  y.  Swannell,  3  M.  &  W.  154 ;  Jone$  v, 
Williams,  4  M.  &  W.  375. 

.    To  an  action  for  treble  damages  for  pound  breach,  on  2  W.  &  M.,  sees.  1, 
c.  5,  s.  3  (s.  4,  Buff.),  the  defendant  cannot  plead  "  not  guilty  by  statute,'' 
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for  it  is  not  a  penal  action  within  21  Jac.  1,  o.  4.  Castleman  y.  Hicks,  2 
M.  &  Eob.  422.     See,  however,  Jones  v.  Williams ,  ante,  p.  718. 

The  recovery  of  a  penalty,  by  an  informer,  against  a  person  for  keeping 
a  house  for  music  and  dancing  without  a  licence  under  25  Geo.  2,  c.  36, 
8.  2,  is  a  bar  to  a  recovery  of  a  second  penalty  against  the  same  defen- 
dant, at  the  suit  of  another  informer,  although  the  offence  is  committed 
on  several  successive  nights.     Garrett  v.  Messenger,  L.  B.,  2  0.  P.  583. 

The  effect  of  bring^ing  an  action  for  a  penalty  is  to  make  it  a  debt  due 
to  the  plaintiff,  and  judgment  obtained  in  a  subsequent  action  at  the  suit 
of  another  person  is  no  oar  to  the  prior  action.  Hutchinson  v.  Thomas,  2 
Lev.  141;  Chirdlegtone  v.  Brighton  Aquarium  Go,,  3  Ex.  D.  137.  A  prior 
action,  however,  brought  by  a  person  in  collusion  with  the  defendant,  to 
prevent  a  recovery  at  the  suit  of  a  hond  fide  plaintiff,  is  no  defence,  and 
the  fraud  may  be  replied.  S.  C.  As  to  what  amounts  to  collusion  in  such 
a  case,  vide  S.  0.  and  S.  C.  in  0.  A.,  4  Ex.  D.  107. 

No  damages  are  recoverable  in  a  penal  action,  except  the  penalty. 
Frederick  v.  Lookup,  4  Burr.  2018 ;  Guming  v.  Sihly,  Id,  2489. 
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